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170.  Of  state.^The  health,  prcsperity,  and  welfare  of  a  communitj^ 
is  largely  dependent  upon  its  freedom  from  stagnant  bodies  of  stand- 
ing water,  and  from  a  soil  so  saturated  with  water  as  to  render  it 
unprofitable  for  cultivation,  and  deleterious  to  the  health  of  persons 
attempting  to  live  upon  it.  The  creation  of  conditions  favorable  to  the; 
maintenance  of  a  large  and  prosperous  population  is  an  object  to 
which  a  government  may  rightfully  direct  its  attention.  In  fact,  the 
brarcb  of  the  prerogative  of  the  government  known  as  the  police 
power  has  for  one  of  its  objects  the  attainaient  of  this  very  end.  Since 
the  drainage  of  wet  and  malarious  districts  is  necessary  to  the  creation 
of  conditions  favorable  to  the  maintenance  of  a  dense  population,  such 
drainage  is  within  the  proper  exercise  of  tlie  police  power  of  the  state. 
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The  legislature  may,  therefore,  direct  its  attention  to  that  object,  and 
may,  for  the  attainment  of  its  ends,  call  into  exercise  the  right  of  emi- 
nent domain  and  the  taxing  power,  when  these  powers  can  be  used 
without  exceeding  their  legitimate  bounds.^  The  legislature  may 
iiesignate  the  means  by  which  its  object  shall  be  accomplished,  and 
it  may  authorize  the  proceedings  to  be  imdertaken  by  its  direct  repre- 
sentatives, or  instituted  by  persons  directly  interested  in  the  proceed- 
ing, and  it  may  give  existing  tribunals  or  local  subdivisions  of  the 
•state  jurisdiction  over  the  proceedings,  or  provide  for  the  organization 
of  a  sx)ecial  local  subdivision  to  accomplish  the  purpose  intended.  And 
a  corporation  which  is  organized  for  the  drainage  of  a  tract  of  land 
is  not  private,  but  is  a  political  subdivision  of  the  state.^  The  ques- 
tion of  house  drainage  is  also  one  which  is  so  vitally  connected  with 
the  health  and  welfare  of  the  inhabitants  of  an  organized  commimity 
that  the  municipal  corporation  may  he  given  authority  to  provide  for 
it  and  to  carry  the  proceedings  to  a  termination.  The  public  responsi- 
bility with  respect  to  drainage  has  been  recognized  from  a  very  ancient 
time.  In  the  case  of  the  Isle  of  Ely^^  involving  the  powers  of  conmiis- 
sioners  of  sewers,  it  was  said  that,  by  the  common  law,  before  the 
statute  of  6  Hen.  VI,  chap.  5,  creating  the  commissioners  of  sewers, 
the  King  ought,  of  right,  to  save  and  defend  his  realm  as  well  against 
the  sea  as  against  the  enemy, — that  it  should  not  be  drowned  or  wast- 
ed ;  and  also  provided  that  his  subjects  have  free  passage  through  the 
realm  by  bridges  and  highways  in  safety;  and  therefore,  if  the  sea 
walls  be  broken,  or  the  sewers  or  gutters  are  not  scoured,  that  the 
fresh  waters  cannot  have  a  direct  course,  the  King  ought  to  grant  a 
commission  to  inquire  into  and  hear  and  determine  these  defaults. 
That  at  conmion  law  the  ancient  walls,  gutters,  and  sewers  might  be 
repaired  or  new  made,  but  no  new  walls,  gutters,  or  sewers  by  force  of 
the  said  commission  might  be  made.  The  same  power,  and  no  greater 
power,  was  given  to  conunissioners  of  sewers.  JSo  one  could  be  taxed 
by  the  commissioners  of  sewers  for  the  reparation  of  a  sea  wall  or 
sewer  but  those  who  had  prejudice,  damage,  or  disadvantage  by  such 
nuisance  or  defaults,  and  who  might  have  benefit  and  profit  by  the 
reformation  or  removing  of  them.  The  tAX  ought  to  be  of  the  quantity 
of  lands,  tenements,  and  rents,  and  by  the  number  of  acres  and 
perches.  The  cx)mmissioner8  of  sewers  cannot  levy  a  tax  in  gross  upon 
a  town,  but  it  must  be  particular,  according  to  the  express  words,  upon 
every  owner  or  possessor  of  land,  tenements,  rents,  etc. 

^Duhe  ▼.  O'Bryan,  100  Ky.  710,  39  S.    ler,  170  Mo.  240,  60  L.  R.  A.  190,  70  S. 
W.  444.  824.  W.  721. 

'Mound  City  fjand  d  Stock  Co.  v.  Mil-       » 10  Coke,  141a. 
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In  a  later  case,  however,  it  was  said  that  a  commission  of  sewers 
to  defend  the  Kingdom  against  the  sea  is  very  ancient,  and  even  by 
special  prescription  in  some  cases.  But  sewers  for  amelioration  of 
land  are  by  act  of  Parliament.*  The  creation  and  super\^ision  of 
drains  comes  properly  within  the  police  power  of  the  state.'  And 
drainage  laws  are  generally  upheld  as  constitutional  and  valid  so  far 
as  the  power  to  create  the  drain  is  concerned.® 

The  legislature  may  provide  for,  and  compel  the  clearing  out  of 
all  such  water  courses  and  drains  as  are  not,  and  never  were,  naviga- 
ble, but  which  are  necessary  for  carrying  off  the  surplus  rain  water, 
thereby  promoting  the  public  health,  and  enabling  a  considerable  por- 
tion of  territory  otherwise  uninhabitable  to  be  brought  into  cultiva- 
tion.'' 


*8handrigamy  ▼.  Bholedam,  12  Mod. 
331,  Holt,  643. 

The  commissioii  of  sewers  was  created 
by  statute  of  6  Hen.  VI.  chap.  5.  Roohe'a 
Case,  5  Coke,  100. 

The  statute  23  Hen.  VIII.— which  was 
designed  for  the  reclamation  and  pro- 
tection of  certain  low  and  marshy  parts 
of  England,  and  for  lands  there  which 
were  subject  to  overflow  and  injury  by 
floods  and  freshets,  and  to  that  end  pro- 
vided for  the  appointment  of  commis- 
sioners to  construct  and  have  charge  of 
extensive  systems  of  drainage,  confer- 
ring upon  them  the  necessary  powers, 
and  subjecting  them  to  certain  duties — 
was  never  in  force  in  Rhode  Iftland,  as 
it  was  inapplicable  to  the  situation  of 
that  state.  Bishop  v.  Tripp,  16  R.  I.  198, 
14  Atl.  79. 

•Wtiion  V.  Sanitary  Dist.  133  111.  443, 
27  N.  E.  203;  Sien  v.  Norman  County, 
80  Minn.  58,  82  N.  W.  1094;  Hagar  v. 
Reclamation  Diat.  No.  108,  HI  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Bryant  v.  Rohbina,  70  Wis.  258,  35  N. 
W.  545;  Aluskego  v.  Drainage  Comra. 
78  Wis.  40,  47  N.  W.  1 1 ;  Pueblo  v.  Rob- 
inaon,  12  Colo.  593,  21  Pac.  899. 

Drainage  ditches  are  public  improve- 
ments for  which  the  legislature  has  full 
power  to  provide,  and  may  use  local 
boards  as  convenient  instrumentalities. 
State  ex  rel.  Holtz  v.  Henry  County,  41 
Ohio  St.  423. 

And  so  it  has  been  held  that  the  exer- 
cise of  the  power  of  local  taxation  by 
way  of  assessment,  under  statutory  pro- 
vision for  the  purpose  of  constructing 
ditches,  drains,  and  water  courses,  which 
are  demanded  by,  or  are  conducive  to, 
the  public  health,  convenience,  or  wel- 


fare, is  for  "police  purposes,"  within 
the  meaning  of  a  constitutional  provi- 
sion that  commissioners  of  counties  and 
trustees  of  to^vnship8  shall  have  such 
power  of  local  taxation  for  police  pur- 
poses as  may  be  prescribed  by  law.  Sea- 
aiona  v.  Crunkilton,  20  Ohio  St.  349. 

*State  ex  rel,  Utick  v.  Polk  County, 
87  Minn.  326,  60  L.  R.  A.  161,  92  N.  W. 
216;  Tinder  v.  Duck  Pond  Ditching 
Aaao.  38  Ind.  555;  Baltimore  d  O.  d  C, 
R.  Co,  V.  North,  103  Ind.  486,  3  N.  E. 
144. 

The  Michigan  drain  law  of  1885,  chap. 
227,  is  not  in  violation  of  the  state  Con- 
stitution, art.  14,  §  9,  providing  that  the 
st^te  shall  not  engage  in  works  of  inter- 
nal improvement.  Oillett  v.  McLaugh- 
lin, 69  Mich.  547,  37  N.  W.  551. 

There  is  nothing  in  the  Illinois  Con- 
stitution which  prohibits  local  or  spe- 
cial legislation  in  respect  to  drainage 
where  the  direct  proliibition  of  special 
legislation  does  not  enumerate  "drain- 
age" as  one  of  the  subjecte  included, 
and  the  general  clause  at  the  end  of  § 
22,  that  "where  a  general  law  can  be 
made  applicable  no  special  law  shall  be 
enacted,''  addresses  itself  to  tlie  general 
assembly  alone.  Owners  of  Lwnds  v. 
People,  113  lU.  296. 

But  a  statute  providing  for  the  con- 
struction of  sewers  in  any  city  of  a  spe- 
cified class  whenever  the  citizens  thereof 
shall  vote  to  adopt  the  provisions  of  the 
statute  violates  the  provision  of  the  Con- 
stitution providing  that  all  cities  of  the 
same  class  shall  have  the  same  powers 
and  be  subject  to  the  same  restrictions. 
Given  V.  Baer,  154  Mo.  4.34,  55  S.  W.  644. 

^ Brown  v.  Keener,  74  N.  C.  714. 
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Drainage  laws  are  to  be  liberally  construed  to  effect  the  purpose 
for  which  they  were  intended.®  But  they  will  not  be  so  construed  as 
to  authorize  the  destruction  of  natural  bodies  of  water  unless  the  in- 
tent to  do  so  is  plainly  manifest.® 

The  courts  of  Massachusetts  have  elaborated  a  theory  of  drainage 
which  is  somewhat  different  from  the  generally  received  ideas  upon 
the  subject  That  theory  has  been  stated  as  follows :  The  statutes  for 
the  improvement  of  meadows  are  sometimes  ascribed  to  the  right  of 
eminent  domain.  But  there  is  no  taking  for  public  use.  It  is  a  pro- 
ceeding of  a  semi-judicial  nature  in  which  all  those  whose  lands  are 
to  be  affected  are  joined  as  parties.  The  action  taken  therein  relates 
to  that  in  which  all  have  a  common  interest,  or  in  reference  to  which 
all  are  affected  by  a  common  necessity.  That  common  necessity  is 
met,  and  that  common  interest  secured,  by  subjecting  the  individuals' 
rights  to  such  modification  as  the  authorities  may  judge  to  be  most 
practicable  to  secure  the  best  advantage  of  all.  This  is  under  the  gen- 
eral principle  that  the  particular  right  of  the  individual  must  yield 
to  a  greater  right,  in  the  same  degree,  of  the  whole.  There  is  no  exer- 
cise of  the  right  of  eminent  domain,  or  of  governmental  power  of  tax- 
ation.^ ^ 

This  theory  upholds  drainage  proceedings  which  are  not  for  the 
general  public  good,  and  is  scarcely  reconcilable  with  the  generally 
received  ideas  of  the  duties  and  prerogatives  of  the  government.  The 
best  results  are  not  obtained  by  any  theory  which  subjects  the  rights 
of  the  individual  to  an  indefinite  paramount  right  of  the  public.  The 
individual  has  no  right  to  maintain  a  nuisance,  and,  as  one  of  the 
public,  he  may  be  taxed  for  an  improvement  which  is  for  the  public 
welfare*  His  property  may  also  be  taken  under  the  right  of  eminent 
domain  if  it  is  necessary  to  secure  a  right  of  way  for  a  drain.  But 
when  the  individual  is  placed  at  the  mercy  of  what  some  public  of- 
ficial may  adjudge  to  be  for  the  public  welfare,  the  security  of  per- 
sonal property  is  gone,  and  a  doctrine  which  necessitates  such  a  result 
is  foreign  to  our  system  of  government. 

171.  Of  mimicipal  corporation.-^  A  municipal  corporation,  in  the 
absence  of  any  duty,  express  or  implied,  placed  upon  it  by  statute,  is 
imder  no  obligation  to  provide  drainage.  Its  citizens  cannot  complain 
of  the  absence  of  a  drainage  system,  or  compel  it  to  proceed  to  estab- 
lish ona    Under  the  strict  rule  that  a  municipality  has  only  the  pow- 

*Ofbom  T.  Maxinkuckee  Lake  Ice  Co.  ^^Lotcell  y.  Boston,  111  Mass.  454,  15 
154  Ind.  101,  56  N.  E.  33.  Am.  Rep.  39. 

'Baltimore  d  O.  d  C.  R.  Co.  v.  Kei- 
ring,  122  Ind.  5,  23  N.  E.  627. 
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ers  expressly  granted  or  necessarily  iin[)lie(l,  it  is  rloubtful  if  it  would 
he  permitted  to  do  so,  even  if  it  wanted  to.^  ilowever,  there  are 
very  few  immieipal  charters  whieli  do  not  contain  some  provisions 
about,  drainage,  and  all  of  them  require  the  maintenance  of  highways. 
To  maintain  a  highway  in  a  safe  condition  necessitates  drainage,  so 
that  the  municipality  has  some  authority  in  the  matter.  But,  so 
long  as  it  keeps  its  highways  in  a  safe  condition,  in  the  absence  of 
statutory  requirement,  it  has  absolute  discretion  as  to  how  much  or 
how  little  it  will  provide.  Therefore  the  municipal  corporation  is 
not  liable  to  a  private  action  or  to  indictment  for  failure  to  provide 
drainage,  although  the  result  of  its  inaction  is  to  permit  the  continu- 
ance of  a  nuisance  on  private  property.^  The  municipality  is  the  sole 
judge  of  the  necessities  of  sewers,  and  cannot  be  held  liable  for  failure 
to  provide  them  of  sufficient  size  to  accommodate  the  persons  wishing*: 
to  make  use  of  them.'*  And  in  constructing  a  drain  the  municipality 
need  not  consider  the  needs  of  any  particular  piece  of  property,  or 

*  Some  courts  have,  however,  held  that  Cporgctoicn    v.    Com.  24    Ky.    1m    Rep. 

the  power  to  supply  drainage  is  inlier-  2285.  61  L.  R.  A.  673,  73  S.  W.  1011. 

ent  in  municipal  corporations,  and  need  A  municipal  corporation  is  not  liable 

not  be  specially  conferred.    Philadelphia  for  damage  resultinjif  from  the  deposit- 

V.  Tryon,  3.5  Pa.  401 ;  Fisher  v.  Uarria-  ing  of  garbage  and  drainage  from  kitch- 

hurg,  2  Grant  Cas.  291 ;   Potter  y.  Nor-  en  sinks  in  a  highway,  when  it  has  per- 

iroorf,  21  Ohio  C.  C".  461.  missive   authority  to    construct    sewers 

A    municipal    corporation    is    vested  and  abate  nuisances,  both  being  govern- 

with  the  power  of  drainage  and  to  or-  mental  functions.     Chattanooga  v.  Rcid, 

ganize  drainage  districts  for   that   pur-  103  Tenn.  616,  53  S.  W.  937. 

pose  solely  by  reason    of    the    sanitary  'Michener    v.     Philadelphia,    118    Pa. 

benefits  to  the  public  and  the  improve-  535,  12  Atl.  174;  Daries  v.  \ew  Orleans. 

ment  of  the  streets  which    will    result  40  La.  Ann.  806,  6  So.  100;    Baxter   v. 

from  the  drainage;  and  a  drainage  dis-  Tripp.  12  R.  I.  310;   Mills  v.  Brooklyn, 

trict  so  organized  is  a  public,  and  not  a  32  N.  Y.  489;  McClnre  v.  Red  Wing,  28 

private,  corporation;    and.    although    it  Minn.  180,  9  N.  W.  767;  8t.  Paul  rf  D. 

incidentally  is  of  great  benefit    to    the  /?.  Co.  v.  Duluth,  56  Minn.  494,  23  L. 

owners  of  contiguous  real  estate,  and  it  R.  A.  88.  45  Am.  St.  Rep.  491,  58  N.  \V. 

is  solely  by  rc»ason    thereof    that    such  159     [dictum):    Pye     v.    Mankato,     36 

owners  may  l)e  taxed  by  special  assess-  Minn.  373,  1  Am.  St.  Rep.  671,  31  N.  W. 

ment  for  the  costs  of  the  drainage,  yet  863:  Johnston  v.  Toronto,  25  Ont.  Rep. 

such  fact  does  not  change  the  character  312;  Buehert  v.  Boyertown,  I  Monaghan 

of  the  corporation.  Springer  v.  Walters,  (Pa.)  577,  17  Atl.  190. 

139  III.  419,  28  N.  E.  761.  The  law  does  not  impose  on  a  munici- 

But,  as  a  general  rule,  such  authority  ]>al  corporation  the    duty    of    providing 

is  traced  to  statutes  where  drainage  for  drainage  for  private  property  within  its 

the  benefit  of  the  inhabitants  is  involved,  limits  to  prevent  an  inundation  thereof 

Authority  to  lay  out    and    construct  caused  by  the  owner  of  another  lot  ob- 

public  drains  and  sewers  cannot  proper-  structing  a  water  course  by  filling    his 

ly  be  claimed  by  a  town  as  necessarily  owti  lot  to  conform  with  the  e-stablished 

incident  to  the  exercise  of  its  corporate  grade  of  a  street.  Beatrice  v.  Knight,  45 

powers  or  the  perfomiance  of  its  corpor-  Xeb.  546,  63  N.  VV.  838. 

ate  d'ltics.  if  ample  provision  for  them  The  absence  of  duty  on   the   pert  of 

is  made  by  general    statutes.  Bulger   v.  the  municipality  is  illustrated  by  a  case 

Dden,    82  Me.  352.  9    L.  R.  A.  205.    19  holding  that  a  person  discharging  sew- 

AtJ.  820.  5^(6  from  a  house  drain  into    a    public 

*J)olton  V.  Wilson  (Ga.)  44  S.  E.  8.30;  street  is  not  relieved  from  liability  by 
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adapt  the  sewer  to  meet  them.*  And  consequently  there  is  no  liabil- 
ity even  though  the  sewer  is  placed  so  high  that  abutting  property 
cannot  be  drained  into  it  at  all  without  raising  its  grade  to  corre- 
spond with  that  of  the  sewer.^  Even  when  authority  has  been  con- 
ferred upon  the  municipality  by  statute  to  construct  sewers,  it  is  not 
liable  for  failure  to  exercise  the  authority.®  Statutory  authority  to 
construct  sewers  will  confer  upon  the  municipality  all  power  neces- 
sary to  make  it  effectual.  The  authority  may  even  be  exercised  out- 
side the  limits  of  the  municipal  corporation,  if  necessary  to  dispose 
of  the  drainage.^  And  the  power  to  order  local  drainage  is  not  ex- 
hausted by  one  attempt  to  exercise  it.**  Power  conferred  upon  "any*^ 
city  to  drain  will  include  "every  city."^  And  the  general  power  to 
drain  includes  the  right  to  dispose  of  sewage  as  well  as  surface 
water.* *^  But  general  power  to  construct  sewers  does  not  justify  the 
t*reation  of  a  nuisance.  ^^  The  duty  to  construct  drains  may  be  im- 
IKised  upon  the  municipality  by  statute.*^  And  the  power  may  be 
implied  by  statute  requiring  the  abatement  of  nuisances,  and  the  pro- 
vision for  the  health  and  cleanjiness  of  the  city.^^  The  city  must  keep 

reason  of  the  failure  of  the  municipal-  ter  supply  applies  wherever  the  supply 
ity  to  establish  a  public  sewer, — at  least  of  water  is  available  for  public  use,  al- 
imt  until  it  appears  that  no  other  prac-  though  not  owned  by  the  municipality, 
tical  means  of  discharging  the  sewage  StatCy  (HhhSy  Prosecutor^  v.  Nortkamp- 
ran  be  devised.  Kirkwood  v.  Cairns,  44  ton  Twp.  52  N.  J.  L.  496,  19  Atl.  975. 
Mo.  App.  88.  ^^heiois  v.  Alexander,   24    Can.    S.   C. 

*Betterly  y.  Soranton,   5   Lack.    Legal   551,  Affirming  21  Ont.  App.  Rep.  613. 
News,  179.  "8ayre  v.  NetDark,  58  N.  J.  Eq.  136, 

^Roberts  v.  Montreal,  Rap.  Jud.  Que-   42  Atl.  1068. 
»»ec,  16  C.  S.  342.  So,  under  a  power  to  construct  sew- 

*Wil9on  V.  "Neio  York,  1  Denio,  696,  43  ers,  and  assess  their  cost  on  property 
Am.  Dec.  719;  Carr  v.  "Northern  Liber-  benefited,  a  municipal  corporation  can- 
M>«,  .35  Pa.  324,  78  Am.  Dec.  342.  not  license  a  private  sewer  to  be  laid. 

Authority  to  construct  sewers  imposes  and  the  contents  emptied  into  a  water 
no  duty  fo  do  so ;  and  when  a  municipal-  course.  Hutchinson  v.  State,  39  N.  J. 
ity  has  not  itself  built  or  accepted  as  Eq.  569  Affirming  39  N.  J.  Eq.  218. 
{Miblic  a  sewer  across  private  lands,  but  A  statute  authorizing  the  construe- 
the  same  was  made  by  the  landowner  of  lion  by  a  municipality  of  a  drainage 
his  o  '  olitioD,  it  may  recover  of  the  canal  from  a  designated  point  to  a  speci- 
latter  \  nt-  price  of  the  labor  and  mater-  fied  slough  or  lake  does  not  justify  the 
ials  it  furnished  in  the  construction.  8t.  construction  thereof  to  a  point  short  of 
Albans  T.  "Noble,  56  Vt.  525.  that  specified,    emptying    into    another 

''Butler  T.  Montclair,  67  N.  J.  L.  426,  lake,  and  overflowing  the  lands  of  ripa- 
.Sl  Atl.  495.  rian   owners   thereon.     Davis  v.   Sacra- 

•Therefore  the  city  may,  in  the  proper    mento,  59  Cal.  596. 
exercise  of  its  discretion,  determine  that       ^-Davies  v.  Neir  Orleans,  40  La.  Ann. 
another  local  sewer  on  the  opposite  end  806,  6  So.  100. 

of  a  lot  is  necessary,  which  determina-  "  It  seems  that  the  power  to  provide 
tion,  in  the  absence  of  abuse,  the  court  for  the  health  and  cleanliness  of  a  city 
cannot  review.  Coburn  v.  Bossert,  13  grants  power  to  the  mayor  and  common 
Jud.  App.  359,  40  N.  E.  281.  council  to  cause  sewers  to  be  construct- 

*Heyler  v.  Watertotcn   (S.  D.)    91  N.   ed  to  carry  the  wa.ste  outside  of  the  city, 

W.  334.  nnd  authorizes  the  mayor  and  common 

An  act    to    provide    for   sewerage    in    council  to  cause  such  sewers  to  be  con- 

townships  in  which  there  is  a  public  wa-   ^tructed  to  such  points  outside  of  the 
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its  own  property  free  from  nuisances,  and  must  drain  it  if  necessary 
to  do  so.^*  The  duty  of  the  municipality  with  respect  to  the  care  of 
its  highways  requires  them  to  be  drained.^*  And,  in  any  case,  the 
municipality  is  liable  to  supply  drainage  if  the  necessity  for  it  is 
created  by  its  own  act^'  The  existence  of  a  private  sewer  does  not  in- 
terfere with  the  power  of  the  municipality  to  construct  one  of  its 
own,  if  it  considers  such  construction  necessary.**'  And  it  may  adopt 
and  use  a  private  sewer,  or  one  provided  at  the  expense  of  the  state, 
upon  taking  the  proper  means  to  acquire  the  right  to  do  so.*®  But 
it  does  not  become  public  until  the  municipality  has  acquired  title  to 
it**  It  may  authorize  their  construction  at  private  expense.^^  It 
may,  under  its  general  authority,  construct  the  sewer  in  a  section  only 
of  its  territorial  limits,  if  it  will  thereby  best  serve  the  immediate 
needs  of  the  public.-* 

171a.  Duty  as  to  surface  water.— The  rule  that  a  municipality  is 
not  liable  to  provide  drainage  for  the  benefit  of  its  inhabitants  ap- 
plies with  full  force  to  the  drainage  of  surface  water,  except  under 
circumstances  which  may  be  created  by  artificial  works  or  the  collec- 
tion of  the  waters  in  a  body,  the  rules  as  to  which  will  be  developed 
as  we  proceed.     But  in  the  absence  of  special  circumstances,  tho 

city  as  may  be  necessary  in  order  to  rid  ^Byrnes  v.  Cohoes,  67  N.  Y.  204,  Af- 

it  entirely  of   such    waste.     Willaon   v.  firming  5  Hun,  602. 

Boise  City   (Idaho)    65  Pac.  887.  "S<.  Joseph  use  of    Gibson    r,  Owen, 

A  municipality,  in  abating  a  nuisance  110  Mo.  445,  19  S.  W.  713. 

created  by  the  basement  of  a  barn  filling  "Municipal  corporations  whioh  avail 

with  water  and  refuse,  should  do  so  by  themselves  of  a  system  of  sewage  dis- 

constructing  a  drain  rather  than  filling  posal  provided  at  the    expense    of    the 

it  with  earth,  if  drainage  would  render  state    may    be    required    to    repay    the 

it  sanitary;  otherwise,  it  was  proper  to  amount  advanced,  although  the  system 

fill  it.    Waggoner   v.    South   Oorin,   88  will  not   be    under    their    control,    and 

Mo.  App.  25.  even  its  use  will  be  subject  to  rules  es- 

".A  municipality  is  as  much  bound  as  tablished  by  the  legislature.     Re  King- 

an  individual  owner  of  a  lot  to  find  an  man,  153  Mrss.  566,  12  L.  R.  A.  417,  27 

outlet  for  the  water  and  filth  deposited  N.  E.  778. 

on  ground  occupied  by  a  public  school,  A    municipal     corporation    does    not 

and  is  liable  for  damage  resulting  from  adopt  a  private  sewer  as  a  public  one  by 

the  neglect  to  do  so.    Briegel  v.  Phila-  connecting  its  outlet  with  a  public  sew- 

delphia,  135  Pa.  451,  20  Am.  St.  Rep.  or.    Re  Evans  Ave.  Sewer,  32  Pittsb.  L. 

885,  10  Atl.  1038.  J.  N.  S.  24. 

"  The  right  of  an  incorporated  town  "  There  cannot  be  a  public  or  common 

to  construct  sewers  is  usually  regarded  sewer  that  has  not  been  constructed  and 

as  incident  to  its  power  to  maintain  its  maintained   by    the     municipality,    and 

streets,  and  does  not  conflict  with  au-  that  is  not  subject  to  municipal  control, 

thority  conferred  upon    the   supervisors  Com,  v.  Yost,  11  Pa.  Super.  Ct.  323. 

of  the  couiity  to    construct    levees    and  ^Statc,  Hunt,  Prosecutor,  v.  Lambert - 

drains  and  change  water  courses,  so  as  rillCj  45  N.  J.  L.  279. 

to  prevent  the  exercise  of  those  authori-  "^Qray  v.  Cicero,  177  111.  459,  53  N.  E. 

ties  within  the  corporation.     Aldrich  v.  91;   Mason  v.  Chicago,  178  111.  499,  63 

Paine,  106  Iowa,  461,  76  N.  W.  812.  N.  E.  354. 

Johnson  v.  MiUcaukcc,  88  Wis.  389, 
00  N.  W.  270;  Clark  v.  Peckiiam,  9  R.  I. 
155. 
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municipality  need  pay  no  attention  to  the  surface  water  which  may 
flow  within  ita  limits.^  Even  if  it  undertakes  to  construct  a  drain  to 
carry  surface  water,  it  is  not  bound  to  provide  one  which  will  be 
adequate  for  that  purpose,  or  relieve  the  adjoining  property  from 
water  in  time  of  heavy  rains  or  unusual  atmospheric  conditions.^  As 
said  in  Aicher  v.  Denver,^  a  city  is  not  bound  to  protect  from  surface 
waters  those  who  may  be  so  unfortunate  as  to  own  property  below 
the  general  level  of  the  street,  and  is  not  liable  for  failure  to  provide 
for  the  drainage  and  disposition  of  surface  water,  or  for  the  adoption 
of  an  imperfect  plan  or  insufficient  drainways  to  carry  off  waters  in 
case  of  excessive  storms,  so  as  to  prevent  injury  to  improvements  made 
on  land  below  the  city  grade.  The  duty  of  the  municipality  to  keep 
its  streets  in  a  safe  condition,  however,  requires  that  they  be  relieved 
of  the  surface  water  which  falls  or  stands  upon  them  in  such  a  way  as 
to  render  them  unsafe  or  foimderous,  and  this  duty  carries  with  it  the 
corresponding  authority  to  make  such  drains  or  gutters  along  the 
e^treet  as  may  be  necessary  to  provide  for  the  surface  water.*  And,  if 
the  object  will  be  better  subserved,  the  drain  may  be  placed  under  the 
."iurfac^  in  the  form  of  an  ordinary  sewer.*  The  duty  as  to  street 
drainage  is  owing  to  travelers  on  the  highway,  however,  and  not  to  the 
owners  of  abutting  property.  As  said  in  Smith  v.  Trippy^  in  an  ac- 
tion for  neglect  of  duty,  it  is  not  enough  for  the  plaintiff  to  show  that 
the  defendant  neglected  a  duty  imposed  by  statute,  and  that  he  would 
not  have  been  injured  if  the  duty  had  been  performed ;  but  he  must 
also  show  that  the  duty  was  imposed  for  his  benefit,  or  was  one  which 
the  defendant  owed  to  him  for  his  security  from  the  injury ;  and, 
where  a  statute  is  passed  requiring  the  city  to  keep  the  streets  in  re- 
pair, and  such  statute  is  passed  for  the  purpose  of  having  the  streets 
kept  safe  and  convenient  for  travel,  the  owner  of  a  lot  abutting  on  a 
street  cannot  recover  for  damages  to  his  land  by  an  overflow  caused  by 

^Henderaon  v.  MrnneapoliMj  32   Minn,  when    his     drainage    was     not   usuallj 

319,  20  N.  W.  322;  Alden  v.  Minneapo-  through  the  culvert,  and  its  obstruction 

lU,  24  Minn.  254 ;  Waters  v.  Bay  View,  was  from  the  act  of  a  neighboring  Innd- 

61  Wis.  642,    21    N.   W.    811;    Oanr   T.  owner.     Lafferiy  v.  Oirardville,  1  Mon- 

N<»^hern  Liberties,  35  Pa.  324,  78  Am.  aghan  (Pa.)  513,  17  Atl.  12. 

Dec.  342;   Fair  ▼.  Philadelphia,  88  Pa.  *Carr  v.  Northern    Liberties,    35    Pa. 

300,  32  Am.  Rep.  455;  Gould  t.  Booth,  324,  78  Am.  Dec.  342;  Atchison  v.  Chal- 

66  X.  y.  62;  MUls  v.  Brooklyn,  32  N.  lies,  9  Kan.  603. 

Y.  489 ;  Union  y.  Durkes,  38  N.  J.  I^  21 ;  '  10  Colo.  App.  413,  52  Pac.  86. 

Fair  t.  Philadelphia,  6  W.  N.  C.  534;  *Aniericus  v.  EldHdge,  64  Ga.  524,  37 

Jordan  r.  Benwood,  42  W.  Va.  312,  36  Am.   Rep.   89;     Dudley    y.   Buffalo,   73 

L.  R.  A.  519,  67  Am.  St.  Rep.  859,  26  S.  Minn.  347,  76  N.  W.  44;  Clark  v.  Wil- 

K.  266;  Huntsville  v.  EuAng,  116  Ala.  mington,  5  Harr.   (Del.)   243;  Bohan  y. 

576,  22  So.  984.  Avoca,  154  Pa.  404,  26  AU.  604. 

An  owner  of  marsh    land   cannot   re-  ^Amerieus  r.  Eldridge,  64  Ga.  524,  37 

9uti«  a  monieipa]  corporation  to  main-  Am.  Rep.  89. 

tiiji  a  ealvert  in  a  neighboring  highway,  *  13  R.  I.  152. 
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the  failure  of  the  city  to  keep  the  street  in  repair,  on  the  ground  that 
it  has  violated  a  statutory  duty,  to  his  injury.  And  the  municipality 
is  therefore  not  liable  for  injuries  to  abutting  property  by  its  neglect 
to  drain  the  highway,*'  except  where  conditions  are  such  as  to  create 
a  nuisance.  So  long  as  the  surface  is  left  in  its  natural  condition,  it 
is  immaterial  that  the  water  runs  from  the  highway  down  upon  the 
abutting  land.®  Nor  is  the  municipality  boimd  to  prevent  the  water 
from  flowing  in  its  natural  course,  although  the  result  is  that  the 
water  accumulates  in  quantities  upon  private  property  after  passing 
there  from  the  highway.*  In  every  case  where  the  property  of  tho 
complainant  is  below  the  natural  grade  of  the  street,  so  that  the  water 
would  naturally  flow  upon  it  from  the  highway,  the  municipality  is 
not  bound  to  take  care  of  the  water,  to  prevent  its  injuring  such  lower 
property.*®  And  it  is  immaterial  that  the  municipality  attempts  to 
construct  drains  which  prove  insufficient  Its  immunity  from  liabil- 
ity still  continues.^  * 

But  the  action  of  the  surface  water  is  a  serious  menace  to  the  safety 
of  the  highway,  and  one  of  the  first  steps  for  its  improvement  is  the 


^Flagg  v.  Woroeater,  13  Gray,  601; 
Byrne  v.  Fartningtofif  64  Conn.  374,  30 
Atl.  138 ;  Acker  v.  New  Castle,  48  Hun, 
312,  1  N.  Y.  Supp.  223. 

A  municipal  corporation  is  not  bound 
to  provide  a  sewer  to  abate  a  nuisance 
caused  by  water  running  from  its  streets 
along  a  natural  depression  over  abutting 
property.  Miller  y.  Newport  News 
(Va.)  44  S.  E.  712. 

•Smith  ▼.  Tripp,  13  R.  I.  152;  Dudley 
T.  Buffalo,  73  Minn.  347,  76  N.  W.  44; 
Daniels  ▼.  Denver,  2  Colo.  669;  Mont- 
gomery Y.  Oilmer,  33  Ala.  116,  70  Am. 
Dec.  562;  Sowers  v.  Lowe,  20  W.  N.  C. 
76,  f)  Atl.  44;  Collins  v.  Waltham,  161 
Mass.  196,  24  K.  £.  327. 

A  city  is  not  liable  for  waters  run- 
ning  along  its  streets  and  finally  spread- 
ing over  adjoining  land,  where  it  does 
not  appear  that  &ie  water  would  not 
flood  the  land  in  the  same  way  if  there 
were  no  streets  there.  If  there  was  any 
remedy  by  reason  of  the  laying  out  of 
streets,  it  would  be  under  the  statutes, 
and  not  by  a  common-law  action.  Col- 
lins V.  Waitham,  151  Mass.  196,  24  N. 
£.  327. 

*BeaU  V.  Brookline,  174  Mass.  1,  54 
N   E.  839. 

"TVeia  v.  Madison,  76  Ind.  241,  39  Am. 
Rep.  136;  Tou/ng  v.  Leedom,  67  Pa.  3ol ; 
Knostman  d  P.  Furniture  Co,  v.  Daven- 
port, 99  Iowa,  689,  68  N.  W.  887;  Al- 
4en  Y.  Jfffineapotis,  24  Minn.  254;  Lee 
T.  MifyneapoUs,  22  Minn.  13. 


A  municipal  corporation  is  not  liable 
for  damage:  because  of  the  mere  insuffi- 
ciency of  the  curbing  on  an  ungraded 
street  to  prevent  surface  water  from 
flowing  onto  private  lands.  Costello  v. 
Conshohocken,  8  Pa.  Co.  Ct.  639. 

A  municipal  corporation  is  not  liable 
for  damages  to  property  by  surface  wa- 
ter whid)  naturally  found  its  way  to  a 
river  at  the  point*  where  a  ravine  was 
formed  by  the  wash  thereof  partly  with- 
in a  street  and  partly  on  the  property 
damaged,  where  the  proof  fails  to  show 
either  a  tortious  omission  or  breach  of 
duty  on  its  part  with  reference  to  filling 
up  or  repairing  such  ditch  or  ravine. 
ChUmer  v.  Montgomery,  26  Ala.  665; 
Montgomery  v.  Gilmer,  33  Ala.  116,  70 
Am.  Dec.  662. 

"The  fact,  th&t  a  eitv,  after  notice 
that  drains  constructed  to  carry  off 
street  surface  water  are  insufficient,  fails 
to  use  ordinary  diligence  to  make  them 
aerve  the  purpose  intended,  does  not 
render  the  city  liable  for  an  overflow  of 
private  property  by  surface  water  from 
the  street>  where  it  did  not  accelerate 
the  flow  of  water,  or  collect  the  same 
and  discharge  it  on  such  property  other- 
wise than  it  would  naturally  have  been 
discharged  thereon,  when  it  was  not  neg- 
ligent either  in  devising  or  adopting  the 
plan  of  the  drains.  Knostman  d  P.  Fur- 
niture Co,  V.  Davenport,  99  Iowa,  689, 
68  N.  W.   887. 
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adoption  of  means  to  relieve  it  of  such  menace.  This  may  be  accom- 
plished by  raising  the  grade  so  as  to  prevent  the  water  from  settling 
on  the  street,  by  making  the  surface  more  impervious,  to  prevent  the 
water  from  saturating  the  roadway,  and  by  the  construction  of  drains 
to  carry  it  to  some  other  point.  All  of  these  proceedings  have  more  or 
less  effect  on  the  adjoining  property.  The  general  rule  is  that,  so  far 
as  the  circumstances  of  the  case  and  public  necessities  will  permit, 
the  same  rules  concerning  injuries  to  private  property  by  the  over- 
flow of  water  should  be  applied  to  municipal  corporations  in  the  man- 
agement and  improvement  of  their  streets  as  would  be  applied  to  pri- 
vate individuals  in  the  management  and  use  of  their  property.^ ^ 

Steps  for  the  improvement  of  a  highway  cannot  proceed  far  be- 
fore natural  conditions  are  changed,  and  the  surface  water  from  the 
street  becomes  a  more  serious  burden  upon  the  abutting  owner ;  and 
the  question  then  arises  as  to  the  duty  of  the  municipality  with  re- 
spect to  it.  In  the  natural  condition  of  the  highway,  the  surface  wa- 
ter flows  naturally  to  the  lowest  level,  and  the  burden  rests  where  it 
falls,  either  on  the  highway,  or  on  the  adjoining  property.  Neither 
the  public  nor  the  abutting  owner  is  under  any  obligation  to  care  for 
ihe  water  for  the  benefit  of  the  other.  The  more  the  natural  condi-  , 
tion  is  changed  by  improvements  in  the  highway  so  that  the  burden 
is  increased  on  the  adjoining  property,  the  greater  will  be  the  duty 
of  the  municipality  with  respect  to  it.^ 

171b.  Sffeot  of  raising  street  grade.^  Adjoining  proprietors  have  a 
right  to  improve  their  property  as  they  see  fit,  and  one  cannot  com- 
plain of  the  ordinary  injuries  consequent  upon  the  other's  improve- 
menta.  This  rule  includes  the  altering  of  the  grade  of  the  property, 
so  that  one  cannot  complain  if,  by  reason  of  the  other's  raising  the 
surface  of  his  land,  the  natural  flow  of  surface  water  is  changed,  ex- 
cepting 80  far  as  the  interference  may  be  with  a  natural  swale  or  de- 
pression which  forms  a  natural  outlet  for  surface  water,  and  in  such 
cases  the  better  reason  denies  the  right  to  interfere  unless  a  substitute 
for  it  is  furnished.  Municipal  corporations  are  entitled  to  the  benefit 
of  this  rule.  Consequently,  when  they  do  no  more  than  merely  raise 
the  grade  of  a  street,  they  are  not  liable  for  thereby  preventing  sur- 
face water  from  flowing  onto  the  street  from  adjoining  property,  ex- 
cept in  some  states  which  refuse  to  permit  any  interference  with  the 
natural  course  of  drainage;  nor  are  they  liable  for  causing  the  wa- 

"^MtOlwre  ▼.  Bed  Wing,  2S  Minn.  186,  sitt,  16  111.  App.  318 ;  Palmer  r.  (yDon- 

9  y.  W.  767;  Pjfe  r.  Mankato,  36  Minn,  nelh  16  111.  App.  324. 

.T73,  1  Am.  St.  Rep.  671,  31  N.  W.  863;  ^Ce^Uir    FalU    v.    Hansen^  104  lowa^ 

Pre-emption    Highway    Comrs.  v.  Whit-  189,  65  Am.  St.  Rep.  439,  73  N.  W.  686. 
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ter  to  flow  in  the  other  direction  onto  the  adjoining  property.  There 
is,  therefore,  no  duty  to  provide  for  carrying  away  the  water  so  in- 
terfered with.  In  Wake/ield  v.  Neivell,^  this  absence  of  liability  is 
placed  upon  the  gi'ound  that  the  usual  changes  of  grade  must  be  pre- 
sumed to  have  been  contemplated  and  provided  for  at  the  laying  out 
of  the  highway.  But  it  is  unnecessary  to  resort  to  this  ground  to  up- 
hold the  right  of  the  municipality  to  change  the  grade  of  its  streets. 
It  has  the  right  by  the  same  rule  which  permits  the  landowner  to 
make  such  improvements  on  his  property  as  are  necessary  for  its 
beneficial  use.^  And  this  rule  relieves  the  municipality  from  liability 
even  though  it  renders  the  drainage  of  adjoining  property  more  dif- 
ficult' Very  few  cases  present  the  simple  fact  of  changing  the  grade 
so  that  the  course  of  the  water  between  the  adjacent  land  is  merely 
altered.  Additional  facts  usually  exist^  such  as  the  gathering  of  the 
water,  or  the  change  of  outlet  for  a  flow  coming  from  an  extended 
territory.  Either  of  these  facts  would  give  a  right  of  action  against 
a  private  individual,*  and  there  is  no  reason  why  it  should  not  do  so 


M2  R.  I.  75,  34  Am.  Rep.  598.  See 
also  posty  188a. 

^Kehrer  v.  Richmond  City,  81  Va. 
745;  O'Donnell  v.  White  (R.  I.)  63  Atl. 
633:  Hirth  v.  Indianapolis,  18  Ind.  App. 
«73,  48  N.  E.  876;  Imler  v.  Springfield, 
56  Mo.  119,  17  Am.  Rep.  645;  Stewart 
V.  Clinton,  79  Mo.  603;  Kavanagh  v, 
Brooklyn,  38  Barb.  232;  Weia  v.  Madi- 
son, 76  Ind.  241,  39  Am.  Rep.  135; 
Lynch  v.  New  York,  76  N.  Y.  60,  32 
Am.  Rep.  271;  Downs  v.  Ansonia,  73 
Conn.  33,  46  Atl.  243;  Sisson  v.  Ston- 
infjton,  73  Conn.  348,  47  Atl.  662; 
Bronson  v.  Wallingford,  54  Conn.  513, 
t)  Atl.  393;  Wakefield  v.  Neioell,  12  R. 
X.  76,  34  Am,  Rep.  598;  Frehurg  v.  Dav 
fenport,  63  Iowa,  119,  50  Am.  Rep.  737, 
18  N.  W.  705;  Morrie  v.  Council  Bluffs, 
67  Io\^^,  343,  56  Am.  Rep.  343,  26  N.  W. 
274;  Watson  v.  Kingston,  114  N.  Y.  88, 
21  N.  E.  102;  St.  Louis  v.  (Uimo,  12 
Mo.  414. 

The  owner  of  property  injured  by  the 
rai^¥ing.  to  conform  to  a  bridge  grade, 
of  a  highway,  which  lessened  the  value 
of  the  building,  and  caused  water  to 
flow  into  it«  lower  story,  has  no  cause 
of  Rction  against  the  town  or  its  agents 
doing  the  work,  shown  to  have  been  done 
Inwfullv  and  in  a  proper  manner.  Ben- 
den  V.  Nashua,  17  N.  H.  477. 

Authority  to  estalilish  grades  for 
streets,  and  to  graduate  tliem  according- 
ly, involves  the  right  to  make  changes 
in  the  surface  of  the  ground  which  may 
fiffect  injuriously  the  adjacent  property 


owners :  but,  where  the  power  is  not  ex- 
ceeded, there  is  no  liability  unless  creat- 
ed by  statute,  ajid  then  only  i«  the  mode 
and  to  the  extent  provided,  for  the  con- 
sequences of  its  being  exercised  and 
properly  carried  into  execution.  Tlie 
owner  of  the  property  may  take  such 
measures  as  he  deems  expedient  to  keep 
surface  water  off  from  him.  or  turn  it 
away  from  the  premises  onto  the  street ; 
and,  on  the  other  hand,  the  municipal 
authorities  may  exercise  their  power  in 
respect  to  the  gradation,  improvement, 
and  repair  of  streets,  without  being  lia- 
ble for  the  consequential  damages  caused 
by  surface  water  to  adjacent  property. 
Alien  V.  Paris,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  §  885,  p.  506. 

If,  when  a  city's  duty  to  the  public 
requires  that  it  raise  the  level  of  its 
streets  through  low  places  to  such  height 
as  to  make  them  suitable  for  travel  by 
keeping  them  drained  of  surface  water, 
the  adjoining  property  is  thereby  over- 
flowed during  heavy  rains  because  it  ia 
lower  than  the  street,  the  event  is  dam- 
num absque  injuria,  and  the  owner  has 
no  legal  claim  upon  the  city  for  the  con- 
struction of  a  drain  either  for  his  prem- 
ij»es  or  the  streets.  His  proper  protec- 
tion is  to  raise  the  grade  of  his  lota. 
Alden  v.  Minneapolis,  24  Minn.  254. 

^Tate  v.  St.  Paul.  56  Minn.  527,  45 
Am.  8t.  Rep.  501,  58  N.  W.   158. 

*  See  note  to  Gray  v.  McWilliams,  21 
L.  R.  A.  593. 
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against  the  municipality.  In  the  cases  in  which  the  courts  have  de- 
nied the  right  of  action,  the  full  effect  of  the  principles  involved  does 
not  seem  to  have  been  considered.  In  many  instances  a  street  im- 
ppovement  consists,  in  part,  at  least,  of  the  hardening  of  the  surface 
so  as  to  make  it  impervious  to  water.  The  effect  of  this  hardening, 
together  with  the  slope  given  to  the  surface,  is  to  accumulate  the  wa- 
ter at  the  edge  of  the  street  and  cast  it  in  a  body  on  the  land  of  the 
abutting  ow-ner.  The  principal  reason  at  the  bottom  of  the  rule  that 
there  is  no  liability  for  altering  the  grade  of  land  so  as  to  interfere 
with  the  flow  of  surface  water  is  that  most  of  the  water  coming  from 
rain  and  melting  snow  finds  its  way  immediately  into  the  ground,  and 
there  is  no  great  quantity  to  flow  along  the  surface.  The  hardening 
of  the  surface  of  the  street  interferes  with  this  natural  condition  as 
much  as  the  placing  of  a  building  on  the  land  with  a  roof  extending 
over  its  entire  surface.  JJo  one  contends  that  a  private  owner  can 
place  such  a  building  on  his  land,  and  allow  the  eaves  to  cast  the 
water  immediately  on  his  neighbor's  land,  without  making  any  pro- 
vision for  caring  for  it.  Another  element  which  is  involved  in  the 
improvement  of  a  highway  is  the  bringing  of  the  surface  to  a  uniform 
grade  over  long  stretches  of  territory,  the  effect  of  which  is  to  cause 
the  water  to  flow  along  the  street  for  a  considerable  distance,  thereby 
changing  its  natural  course  and  gathering  it  in  a  body;  and,  when  it 
is  in  that  condition,  no  private  owner  can  cast  it  immediately  on  hi? 
neighbor's  land  without  liability.  The  rules  governing  the  rights  with 
regard  to  surface  water,  as  between  individuals,  would  make  the  mu- 
nicipality liable  for  its  acts  in  either  case  if  it  did  not  make  some  pro- 
vision to  care  for  the  water  so  accumulated  and  concentrated.  Few  of 
the  courts,  however,  have  considered  these  principles,  but  have  re- 
garded the  street  improvement  merely  as  a  change  of  grade,  whicli 
was  held  to  cast  no  liability  upon  the  municipality  for  its  acts.'  So 
far  as  these  decisions  lose  sight  of  the  altered  conditions  which  result 
in  the  accumulation  of  an  unnatural  quantity  of  water,  which  is  cast 
in  a  body  on  the  abutting  property,  they  are  not  founded  on  true 
principle.*  In  Bronson  v.  Wallingford^  the  court  held  that  surface 
water  must  be  turned  from  the  roadbed  into  drains  and  gutters,  and 
at  times  will  flow  in  considerable  quantity.  It  would  be  practically 
impossible  for  towns,  cities,  and  boroughs  in  most  cases  to  prevent 
such  water  from  flowing  onto  the  lands  of  the  adjoining  proprietors. 
To  hold  them  responsible  for  not  doing  so  in  all  cases  would  be  un- 

*Euhhard  y.  Webster,  118  MaM.  599:  'fitanford  v.  San  Francisco,  111  Cal. 

Field  T,  West  Orange  Twp.  46  N.  J.  Eq.  198.  43  Pac.  605. 

IS3,  2  Ail.  236.  '54  Conn.  513,  9  Atl.  393. 

Vol.  II. — Waters,  58. 
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reasonable.  It  is  only  in  special  cases,  where  wanton  or  unnecessary 
damage  is  done,  or  where  damage  results  from  negligence,  that  they 
can  be  held  responsible. 

Of  course,  there  are  times  of  unusual  storms  when  the  falling  water 
would  do  injury  in  spite  of  all  precautions ;  but  in  the  ordinary  case 
there  is  no  reason  why,  with  even  ordinary  care,  a  municipal  corpora- 
tion which  has  gathered  the  water  from  its  streets  into  gutters  should 
not  conduct  it  to  a  natural  outlet  without  any  injury  to  any  one,  and 
the  failure  to  do  so  is  such  clear  evidence  of  negligence  that  it  should 
be  required  to  show  that  the  injury  could  not  be  avoided  in  order  to 
relieve  itself  from  liability.  As  said  in  Wright  v.  Wilmingtonj^  a 
municipal  corporation  must  cause  its  streets  to  be  constructed  in  such 
manner,  and  with  sufficient  side  draining,  as  to  remove,  without  in- 
jury to  adjacent  lots,  such  surface  water  as,  from  experience  and 
knowledge  of  the  past,  may  be  reasonably  anticipated  to  fall,  and  may 
be  provided  for.  Wherever  the  civil  law  which  makes  the  lower  prop- 
erty servient  to  the  upper  property  for  the  receipt  of  drainage  in  it? 
natural  channels  is  in  force  to  its  full  extent,  the  municipality  can- 
not change  the  burden  of  its  servient  position  without  liability  for  the 
injuries  thereby  caused.*  If  the  Constitution  makes  the  municipality 
liable  in  case  it  damages  property  by  its  works,  or  the  statute  imposes 
a  liability,  all  injuries  caused  by  the  casting  of  surface  water  onto 
adjoining  land  by  a  change  of  the  grade  must  be  paid  for.*® 

171o.  Effect  of  gathering  water.—  If  the  municipality  has  gathered 
water  from  a  tract  of  country,  either  by  construction  of  drains  or  by 
the  grading  and  improvement  of  streets,  so  as  to  cause  the  water  to 
flow  along  the  surface,  it  must  care  for  the  water  so  that  it  will  not 
flow  upon  the  land  of  private  owners.*      So,  if  the  water  is  diverted 

•92  N.  C.  166.  which  he  has  himself  prevented  the  dty 

^Keithahurg  v.  Simp8on,  70  111.  App.  from  making.     Shatcneetown  v.  Mason, 

467;    Bloomington    v.    Brokaw,  77    III.  82  lU.  337,  25  Am.  Rep.  321. 

194;  Dixon  v.  Baker,  65  111.  618,  16  Am.  "^Woodbury  v.  Beverly,  153  Maas.  245, 

Rep.  591.  26  N.  E.  861 ;  Bar  field  v.  Macon  County, 

A   municipal   corporation   raising  the  109  Qa.  386,  34  8.  E.  696;  Addy  v.  (/ane«- 

grade  of  a  street  by  an  embankment  so  ville,  70  Wis.  401,  35  N.  W.  931. 

as  to  form  a  levee  along  a  river  front  But  the  raising  of  the  grade  of  a  higii- 

is  bound  to  make  sufficient  drains   or  way,  though  it  cause  the  surface  water 

sewers  by  the  side  of  the  embankment  to  flow  into  the  dooryard  of  an  adjoin - 

to  carry  off  all  water  flowing  from  the  ing  proprietor,  is  not  the  making  of  a 

levee,  so  as  to  keep  it  away  from  ad-  water  course  or  place  for  draining  off 

jacent  property:  and  a  failure  so  to  do  the  water  from  a  highway,  within  the 

will  render  it  liable  for  injuries  to  ad-  meaning  of  a  statute  authorizing  sudh 

jacent  land  overflowed  thereby;  but  if  it  acts,  provided  the  water  is  not  drained 

is  prevented  from  doing  so  by  an  injunc-  into  a  dooryard  in  fi*ont  of  a  dwelling 

tion  at  the  suit  of  a  citizen,  such  citizen  house.     Dorms  v.  Ansonia,  73  Conn.  33, 

cannot  recover  for  any  injury  occasioned  46  Atl.  243. 

to  his  property  by  the  want  of  drains  ^McCray  v.  FoAmioniy  46  W.  Va,  442, 
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from  its  natural  channel,  it  must  be  taken  care  of  and  turned  into 
:)Ome  natural  drain,  and  cannot  be  abandoned  so  as  to  cause  injury 
to  private  property,  although  such  property  is  situated  below  the 
street  grade.*  And  the  water  cannot  be  abandoned  in  the  highway 
in  such  a  way  as  to  become  stagnant  and  cause  a  nuisance,  even  though 

it  does  not  flow  upon  the  property  of  the  abutting  owner.*  The  mu- 
nicipality is  bound  to  care  for  the  water,  although  it  has  received  it 

33  8.  E.  245;   O'Brien  y.  8t.  Paul,  25  When  the  supervisors  of  a  town,  for 

Minn.   331,   33  Am.   Rep.  470;   Indian-  the  purpose  of    impro^ng    one    of    iU 

npolU  ▼.  Lavyer,  38  Ind.  348;  Indian-  highways  by  ditches  and  sluieeR,  divert 

apoUs  V.  Tate,  30  Ind.  282;  Terre  Haute  large  quantities  of  water  into  the  slough 

V.  Hudnut,  112  Ind.  542,  13  N.  E.  686;  of    a    landowner,  situated    on    preniisei^ 

KmnstjiUe  ▼.  Decler,    84    Ind.    326,  43  adjoining  the  highway  which  he  had  im- 

Am.  Rep.  86 ;  Byrnes  v.  CohoeSy  67  N.  Y.  proved  for  meadow,  pasture,  and  crops, 

204;   Thoman  v.  Covington,  23  Ky.  L.  and  replace    the   bridge   beneath  which 

Hep.     117,  62    S.  W.   721 ;     Carson    y.  waters  from  the  slough  had  flowed  with 

Springfield,  53  Mo.  App.  289 ;  Follmann  culverts  insufRcient  to  drain  the  slough 

V.  Mankato,  45    Minn.    457,    48  N.  W.  properly,  the  town  will  be  liable  for  the 

^92;  Sehuett  Y.  BtilltDaterf  90^1101.287,  injuries   sustained    by   the    landowner. 

83  N.  W.  180.*  Peters  v.  Fergus  Falls,  36  Minn.  549,  29 

A  municipal  corporation  is  liable  to  a  N.  W.  586. 

landowner  for  injury  from  surface  wa-  *Amdi  v.  Cullman,  132  Ala.  540,  90 

ier  collected  by  it,  if  its  conduct  in  fail-  Am.  St.  Rep.  922,  31  Sa  478;  Wets  v. 

ing  to  guard   against    possible    injury  Madison,  75  Ind.  241,  39  Am.  Rep.  135; 

from  the  surface  water  so  collected  is  Houston  v.  Bryan,  2  Tex.  Civ.  App.  553, 

imreasonable    under   the   drcumstancee.  22  S.  W.  231 ;  Effingham  v.  8urrells,  77 

Flanders  T.  Franklin,  70  N.  H.  168,  47  111.  App.  460;  Valparaiso  v.  Kyes  (Ind. 

Ail.  88.  App.)  66  N.  E.  176;  Pye  v.  Mankato,  36 

If  a  city  is  negligent  in  its  provision  Minn.  373,  1  Am.  St.  Rep.  671,  31  N. 

for  the  escape  of  surface  water  which  it  W.  863. 

has  collected  from  a  large  tract,  and  it  A  municipal  corporation  is  liable  for 

overflows  the  land  of  an  individual,  to  injury  to  property  from  the  backing  of 

his  injury,  the  municipal  corporation  is  surface  water  thereon  by  reason  of  its 

liable  if  it  had  notice  of  the  defective  negligent  construction    of  a    sewer    for 

condition;  and  if  the  injuiy  would  not  carrying  off  such  water,  diverted  by  it 

have  occurred  but  for  that  cause,  it  is  from  ite  Uatural  channel.  Frostburg  r. 

no  defense  that  the  cellar  floor  of  the  Dufty,  70  Md.  47,  16  Atl.  642. 

house  waa  cut  down,  and  earth  between  *8t0€et  ▼.  Oonley,  20  R.  I.  381,  39  Atl. 

it  and  the  street  removed  so  that  when  326. 

the  water  was  raised  a  few  inches  in  Collecting  surface  water  in  a  body  in 

the  gutter  it  ran  into  the  cellar.     Hitoh-  an  alley,  and  failing  to  provide  reason - 

ins  Bros.  v.  Frostburg,  68  Md.   100,  6  ably   sufficient    means    for    its    escape. 

Am.  8t^  Rep.  422,  11  Atl.  826,  70  Md.  causing  the  same  to  overflow  adjoining 

56,  16  Atl.  380.  premises  and  remain  standing  in  the  al- 

Where  a  city  eoUecta  water  by  means  Icy,  is  a  continuing  nuisance  rendering 

of  ditches  which  empty  into  a  ditdi  in  a  municipal  corporation    liable    to    the 

front    of    the    plaintiff's    lot,  and  such  owner  of  the  injured  property  for  suc- 

ditch  is  not  sutficient  to  cany  off  the  cessive  actions,  and  cannot  be  regarded 

fv-ater  emptied   therein,   and   the   plain-  as    a    permanent,    lawful    improvement 

tiff's  property  is  thereby  overflowed,  the  negligently   constructed,   for   which   all 

city  is  liable,  although  it  appears  that  damages  must  be  recovered  by  the  owner 

the  pl.iintiflTs  lot  is  as  well  drained  as  at  the  time  the  work  is  done.    New  Al- 

it  would  have  been  had  the  ditch  not  bang  v.  Lines,  21  Ind.  App.  380,  61  K.  E. 

been  constructed;  as  the  liability  of  the  346. 

eity  depends  on   the  sufiiciency  of    the  An  abutting  owner  may  maintain  an 

ditch  to  conduct  away  the  water  diverts  action  against  a  municipal  corporation 

ed  into   it.      Houston  v.  Bryan,  2  Tex.  for  collecting   surface    water    from  sev- 

Civ.  App.  653,  22  S.  W.  231.  eral  streets  and  conducting  it  by  means 
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by  its  flowing  along  the  highway  from  another  municipality.*  And 
if  it  undertakes  to  dispose  of  water  so  accumulated,  it  must  do  so  in 
a  skilful  manner.**  A  municipal  corporation  has  no  right,  even  by 
pkilful  plans  and  careful  execution,  to  accumulate  by  its  system  of 
drainage  large  quantities  of  surface  water  in  one  channel  and  pour 
it  out  upon  a  public  street,  without  making  provision  for  a  sufficient 
escape  of  the  water  so  as  not  to  damage  adjoining  property  owners.* 
The  municipality  cannot  gain  a  right  by  prescription  to  permit  its 
ditches  into  which  it  has  diverted  surface  water  to  remain  insufficient, 
so  as  to  cause  the  water  to  injure  the  adjoining  property.''  The  liabil- 
ity is  the  same  where  the  water  is  accumulated  merely  by  the  grading 
of  streets  as  where,  in  addition,  gutters  are  constructed  to  carry  the 
water  to  the  point  where  it  is  abandoned.  As  said  in  Inman  v. 
Trijjp?  where  a  city  is  required  to  keep  its  streets  in  proper  repair, 


of  gutters  to  the  end  of  a  street  oppo- 
site such  owners'  property,  where  it  is 
pormitted  to  stand  and  become  stagnant, 
emit  offensivo  odors,  and,  upon  occasions 
of  heavy  rains^  overflow  the  sidewalk, 
and  flood  such  owner's  property,  enter- 
ing the  cellar,  washing  out  the  soil,  and 
domg  other  injury.  Clark  v.  Rochester, 
43  Hun,  271. 

A  city  is  litible  for  an  injury  to  the 
wall  of  a  building,  due  to  the  collection 
of  a  large  quantity  of  water  in  the 
street  at  an  excavation  made  where  the 
street  is  being  graded,  when  such  injury 
might  have  be^n  avoided  by  the  con- 
temporaneous excavation  of  an  avenue 
crossing  the  street,  or  by  the  construc- 
tion of  a  drain.  Tjocour  v.  New  York, 
3  Duer,  406. 

A  declaration  alleging  that  a' munici- 
pal corporation  cut  a  ditch  along  and 
close  io  one  line  of  plaintiff's  residence 
lot,  and  left  the  ditch  in  such  a  condi- 
tion that  the  water  coming  or  falling 
into  the  same  could  not  run  off  in  any 
direction,  and  that  water  lias  accumulat- 
ed in  said  ditch,  stood  and  stagnated 
there,  in  consequence  whereof  there  has 
been  all  the  time  on  the  premises  of 
plaintiff  such  a  sickly  and  unwholesome 
stench  that  his  premises  have  been  imflt 
for  occupation,  and  malarial  diseases 
have  been  generated  thereby  on  his  prem- 
ises, causing  sickness  in  his  family, — 
makes  a  prima  facie  case,  at  least,  of 
special  damage,  for  which  he  is  entitled 
to  recover.  Hamilton  v.  Columbus,  62 
Ga.  435. 

*Hud(Hes1on  v.  West  Bellevue,  111  Pa. 
110,  2  Atl.  200. 


But  a  borough  is  not  liable  for  dam- 
age to  private  land  in  a  township  by 
surface  water  which  is  drained  from  its 
highway  into  the  township  highway 
without  objection  from  the  latter,  which 
thus  accepts  the  burden  of  taking  care 
of  it.  West  Bellevue  v.  Huddleston,  1 
Monaghan  (Pa.)   129,  16  Atl.  764. 

*  Ludlow  V.  Tonkers,  43  Barb.  493 

*Crawfordsville  v.  Bond,  96  Ind.  236. 

^Effingham  v.  Surrells,  77  IlL  App. 
460. 

"11  R.  I.  520,  23  Am.  Rep.  520. 

But  the  court,  in  Wakefield  v.  Xeircll, 
12  R.  I.  76,  34  Am.  Rep.  698,  in  discuss- 
ing the  case  of  Inman  v.  Tripp,  said 
that  in  that  case  "we  did  not  mean  to 
decide  that  a  town  or  city  has  any  less 
power  over  its  streets  or  highways,  in 
respect  of  surface  water,  than  an  indi- 
vidual has  over  his  own  land,  but  only 
that  it  lias  no  greater  power;  or,  in 
other  words,  that  it  is  liable  for  dis- 
diarging  the  surface  water  accumulat- 
ing in  its  streets  and  highways  to  the 
same,  or  very  much  the  same,  extent  as 
an  individual  is  liable  for  discharging 
such  water  from  his  own  land  upon  his 
neighbor's.  If  this  action  were  against 
an  individual  instead  of  a  town,  we  do 
not  think  a  declaration  similar  in  form 
would  be  sufficient.  For  mere  neglect 
by  an  individual  to  retain  on  his  own 
land  water  which,  falling  there,  would 
naturally  flow  onto  his  neighbor's  land, 
there  is*  no  cause  of  action,  unless  he 
flrst  accumulates  it  by  artificial  means 
so  as  considerably  to  increase  the  vol- 
ume and  detrimental  effect  with  which 
it  would  flow  on  his  neighbor's  land." 
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and  is  authorized,  iu  the  discharge  of  this  duty,  to  grade  them  and  to 
alter  their  grades,  the  city  has  no  right  to  grade  its  streets  so  aa  to 
collect  the  water  from  a  wide  area,  some  of  it  from  distant  puddles 
or  ponds,  and  bring  it,  charged  with  all  the  miscellaneous  filth  of  the 
streets,  to  the  margin  of  the  plaintiff's  land,  and  then  empty  it  upon 
his  land,  and  into  his  cellar  and  well,  where  the  city  also  has  power 
to  make  drains  and  culverts.  The  municipality  may  be  liable  for  the 
work  of  contractors  if  it  retains  control  of  the  work,  and  neglects  to 
see  that  no  injury  is  done.®  The  mere  refusal  of  the  landowner  to 
permit  the  taking  of  suggested  steps  to  avert  the  injury  will  not  pre- 
vent his  right  of  recovery  if  the  public  authorities  had  no  right  to  in- 
sist on  that  way  of  relieving  the  evil.***  The  remedy  of  the  injured 
property  owner  is  an  action  for  damages.**  But  where  the  act  is 
clearly  illegal,  and  there  is  no  adequate  remedy  at  law,  a  court  of 
equity  will  enjoin  the  act*^ 

*  A  municipal  corporation  which  en-  "A  property  owner  has  a  right  of  ae- 
ters  into  a  contract  with  an  independent  lion  against  a  city  to  recover  for  dam- 
eoatractor  for  the  regrading  of  a  ages  caused  by  successive  overflows  of 
street,  by  the  terms  of  which  it  may  as-  his  land,  where  it  is  shown  that  the  city 
snme  control  and  finish  the  work  at  his  so  unskilfully  graded  and  paved  its 
expense  upon  unreasonable  delay  in  its  streets  and  alloys  as  to  raise  them  above 
prosecution,  will  be  liable  for  injury  the  plain tifTs  property,  and  close  the 
done  to  abutting  property  by  water  col-  natural  outlet  of  water  so  as  to  concen- 
lected  from  surface  drainage  and  a  nat-  trate  it  upon  his  lot»  and  then  negligent- 
ural  watpr  course  and  thrown  thereon  ly  constructed  its  sewer,  and  closed  up 
by  excavations  made  by  the  contractor,  the  manhole  or  drain  so  as  to  let  the 
and  left  without  any  attempt  to  com-  water  accumulate  upon  the  plaintiff's 
nlete  the  work  for  fourte^i  years.  This  property.  Dallas  v.  Cooper  (Tex.  Civ. 
ruling  was  placed  on  the  ground  that  App.)  34  8.  W.  321. 
the  nuisance  was  permitted  by  the  city  ^A  township  will  be  enjoined  from 
to  remain  to  the  injury  of  abutting  own-  maintaining  an  unauthorized  culvert 
ers.  V  Off  el  v.  yeto  York,  92  N.  Y.  10,  across  a  highway,  the  eflfect  of  which  is 
44  Am.  Rep.  349.  to  unite  artificial  water  channels,  change 
**The  act  of  a  highway  supervisor  in  the  natural  flow,  and  Increase  the  vol- 
oflfering  to  dig  a  ditch  over  an  owner's  ume  of  water  on  one  side  of  the  high- 
land, by  which  damage  thereto  from  the  way,  without  providing  an  outlet  there- 
ilowage  of  water  through  a  culvert  built  for,  thereby  causing  an  increased  voliune 
by  him  in  the  highway  would  be  averted,  of  water  upon  private  land.  Patoka 
and  the  refusal  of  such  owner  to  permit  Ticp.  v.  Bopkins,  131  Ind.  142,  31  Am. 
the  same  to  be  dug,  do  not  relieve  him  St.  Rep.  417,  30  N.  E.  806. 
from  liability  for  the  damage  caused  by  But  where  the  surface  flow  of  water 
such  flowage,  by  virtue  of  a  statute  au-  has  been  concentrated  into  an  artificial 
tfaori/ing  him  to  enter  upon  and  oon-  channel  insufficient  for  the  purpose,  an 
struct  ditches  upon  land  adjoining  a  injunction  will  not  be  granted  against  a 
highway  when  necessary  for  the  con-  city  to  prevent  the  enlargement  of  the 
stniction  or  repair  of  such  highway,  channel  so  as  to  carry  on  the  natural 
without  showing  that  the  culvert  was  flow  of  water.    8oranton*8  Appeal,  121 

neoessazy   for   the   construction,   repair,  Pa.  97,  6  Am.  St.  Rep.  755,  15  Atl.  483, 

or  preservation  of  the  highway,  and  that  Reversing  Ooulden  v.  Soranton,  S  I«c-e. 

it  was  ooDfltructed  at  a  proper  place.  L.  Rev.  340. 

OoHwell  T.  Emrie,  4  Ind.  209. 
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II.  Duty  of  citizen  to  pay  foe  dbainaqe. 

172.  On  what  basis  can  one  be  required  to  drain  or  contribute  to  its 
cost.—  The  question  whether  or  not,  by  reason  of  organization  or 
otherwise,  an  aggregation  of  people  can  compel  an  individual,  against 
his  will,  to  bear  or  share  the  expense  of  drainage  for  the  common  wel- 
fare, reaches  to  the  very  foundations  of  any  theory  of  democratic  gov- 
ernment. In  governments  founded  on  force  the  question  can  never 
l)ecome  a  practical  one.  But  where  all  men  are  free  and  equal,  and 
have  established  a  government  under  which  all  have  equal  rights,  by 
what  authority  can  one  man,  or  any  number  of  men,  say  to  another : 
We  consider  the  drainage  of  a  section  of  land  necessary,  and  you 
must  effect  it  or  share  the  expense  of  doing  so  ?  The  only  possible 
ground  for  such  authority  must  be  his  consent,  either  express  or  im- 
plied. If  the  consent  has  not  been  expressly  granted  in  the  Consti- 
tution of  the  state,  the  questions  then  are:  Is  it  necessarily  in- 
cluded in  his  agreement  to  the  formation  of  the  government  ?  or.  Has 
he  delegated  authority  to  his  representatives  in  the  government  to 
express  his  consent  ?  The  hypotheses  involved  in  these  questions  are 
so  nearly  identical  that  they  may,  for  practical  purposes,  be  regarded 
as  the  same.  Does,  then,  the  consent  to  the  formation  of  the  govern- 
ment include  consent  to  bear  or  share  the  expense  of  drainage  for  the 
public  good?  There  are  certain  things  which  all  agree  that  one  con- 
sents to,  such  as  to  share  in  the  expense  of  the  government  and  the 
maintenance  of  highways,  and  to  aid  in  the  common  defense  against 
the  public  enemy  and  in  the  maint>enance  of  order  and  punishment 
of  crime.  But  he  has  expressly  provided,  in  most  instances,  that  his 
property  shall  not  be  taken  from  him  for  the  private  benefit  of  an- 
other, or  even  for  the  benefit  of  the  public,  unless  he  is  compensated 
therefor.  And  the  whole  theory  of  the  government  is  based  upon  the 
principle  that  burdens  must  be  approximately  equal  and  uniform. 
But  the  government  is  organized  to  obtain  certain  benefits  which 
cannot  come  from  individual  effort  Among  these  are  better  sanitary 
conditions,  the  amelioration  of  ruinous  natural  conditions  of  per- 
forming labor,  and  the  creation  of  conditions  which  will  most  large- 
ly aid  the  people  in  the  battle  for  life.  In  view  of  these  objects  which 
rhe  individual  seeks  to  attain  when  joining  a  community  in  organiz- 
ing a  government,  he  will  not  be  permitted  to  maintain  conditions 
on  his  own  property  which  are  detrimental  to  the  general  welfare. 
Therefore,  he  cannot  maintain  a  common  nuisance.  Further,  he  must 
lender  his  aid  in  furthering  tlie  common  welfare,  so  far,  at  least,  as 
he  is  one  of  those  who  will  be  benefited  by  the  effort  to  make  an  im- 
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provcment.  Applying  tliese  principles  to  the  solution  of  the  problem 
whether  or  not  the  individual  agrees  to  aid  in  the  drainage  of  tln^ 
land,  the  answer  would  seem  to  be  that  necessary  drainage  is  one  of  the 
things  in  the  expense  of  which  an  individual  consents  to  share  when 
he  consents  to  the  formation  of  the  government :  That  his  share  of 
the  expense  is  to  be  deterjnined,  not  by  the  benefit  to  himself,  but  by 
ascertaining  liis  share  of  the  total  cost  when  divided  among  all  th(i 
property  benefited  in  proportion  to  benefits ;  that  he  cannot  be  charged 
with  any  burtlen  for  the  benefit  of  others  who  do  not  bear  their  share 
of  it;  and  that  in  no  case  can  he  be  required  to  drain  for  the  benefit 
of  other  individuals.  Fixing  tlie  limits  of  the  district  which  is  to 
l»ear  the  burden  of  the  tax  as  well  as  the  distribution  of  the  burden 
among  the  residents  of  it  is  primarily  a  legislative  question  with 
which  the  courts  cannot  interfere  imless  it  is  plain  that  the  fixing  of 
I  he  bounds  or  the  distribution  of  the  burden  has  been  made  arbi- 
trarily, without  any  reference  to  the  rights  or  interests  of  the  tax- 
payer under  the  general  rule  stated. 

The  rule  as  above  stated  has  not  been  in  terms  followed  by  all  the 
courts,  but  tJie  results  reached  have  not  been  far  different  from  what 
its  application  would  have  produced.^  The  rule  is  easily  understood, 
and  in  most  cases  easy  of  application.  The  only  difficulty  in  its  en- 
loreeiuent  would  be  that  found  in  the  application  of  any  rule  involv- 
ing human  judgment,  and  offering  opportunities  for  inequality 
Through  favoritism  or  prejudice. 

Tlie  owners  of  land  which  needs  draining  may  enter  into  an  agree- 
ment among  themselves  for  its  drainage  and  the  payment  of  the  cost, 
and  statutes  authorizing  such  proceeding  are  valid.*  One  man  cannot 
lie  compelled  to  drain  his  land  for  the  benefit  of  his  neighbor,  except 
where  the  lack  of  drainage  constitutes  a  nuisance  which  may  be  abated 
under  the  general  principles  governing  the  abatement  of  nuisances.  '• 

*  In  one  ca^^e  it  was  said  that  the  right  providing  for  the  drainage  of  the  Pe- 
of  the  legislature  to  pass  drainage  acts,  quest  river  hicadowH  under  a  oonimi.s 
though  obviously  not  resting  in  the  pow-  sion  made  up  of  and  selected  by  the 
er  of  eminent  domain,  and  derogatory  to  land  owners,  is,  in  its  general  ncope  and 
private  property  rights  by  compelling  purpose,  constitutional;  and  the  assess- 
the  private  owner  to  suffer  and  pay  for  ments  made  under  it,  while  they  are  to 
the  improvement  of  his  property  because  be  apportioned  as  fairly  as  the  eommis- 
olher  contiguous  owners  desire  to  so  im-  sioners  can  judge,  and  laid  on  the  Innd^^ 
prove  theirs,  while  not  to  be  justified  on  benefited,  are  not  limited  by  ihe  actu>il 
first  principles,  has  nevertheless  become  benefits  conferred ;  the  limitation  to  thi** 
f'stablifihed  as  a  sort  of  local  common  effect,  contained  in  the  act  of  April  2 
law  by  legislative,  judicial,  and  popular  1S68,  applies  only  to  assessmentB  by 
rpoognition  for  nearly  a  century,  so  that  commissioners  appointed  by  a  court  oV 
it  is  now  to  be  regarded  as  legitimate  judge.  Re  Pequest  River,  42  N.  J.  L. 
legialniimi,     Hoagland  v.   WurU,  41  N.   553. 

J.  L.  175.  *WQodrutf  v.  Fisher,  17  Barb.  224. 

'ITie  Xew  Jerwj  act  of  March  8,  1871, 
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And  the  legislature  cannot  place  private  property  in  the  hands  of  a 
commission,  to  be  drained  for  the  benefit  of  its  owner  against  his  con- 
sent, upon  application  of  persons  who  make  a  contract  for  the  work, 
and  who  are  to  receive  compensation  for  doing  it.*  And  a  statute 
cannot  require  a  landowner  to  maintain  drains  on  his  property  for 
the  purpose  of  carrying  off  water  which  accumulates  on  that  of  his 
neighbor.^  After  a  railroad  or  canal  has  been  established  and  con 
structed,  the  legislature  cannot  require  its  owner  to  maintain  drain- 
age ditches  along  the  right  of  way  for  the  benefit  of  adjoining  own- 
ers.* So  the  owner  of  an  estate  is  not  bound  to  maintain  ditches 
which  are  on  another's  property,  to  carry  the  water  from  his  own 
land.*^  The  same  principle  prevents  one  man  from  conferring  a  bene- 
fit upon  the  land  of  another  without  his  consent,  and  then  requiring 
him  to  pay  for  it.^  When  drainage  is  necessary  for  the  public  wel- 
fare, the  legislature  may  make  provision  for  it,  and  may  provide  for 
meeting  the  cost  out  of  the  general  tax  fund,  or  levy  the  expense  on 
the  section  benefited,  as  may  seem  best  to  the  authorities.®  The  mere 
fact  that  the  sewer  may  be  of  special  advantage  to  those  living  in  its 
immediate  vicinity  does  not  prevent  its  construction  at  public  ex- 
pense. ^*^     The  fact  that  the  public  good  requires  the  drainage  gives 

*€o8ter  V.  Tide  Water  Co,  18  N.  J.  Eq.  G.  T,  R.  Co.  ▼.  Ohappell,  124  Mich.  72, 

54,  Affirmed  in  18  N.  J.  Eq.  518,  90  Am.  82  N.  W.  800. 

Dec.  634.  'JolUffe   v.    Chesapeake  de   0.  R.   Co. 

'Rutherford's  Case,  72  Pa.  82,  13  Am,  (Va.)  20  S.  E.  781. 

Rep.  655.  'Coster  v.   Tide  Water  Co.   18  N.  J. 

•Chicago  d  E.  R.  Co.  v.  Keith,  67  Ohio  Eq.  64,  Affirmed  in  18  N.  J.  Eq.  518,  90 

St.  279,  60  L.  R.  A.  525,  65  N.  E.  1020 ;  Am.  Dec.  634. 

Field  V.  Chicago,  R.  I.  d  P.  R.  Co.  76  The  legifllature  cannot  constitutional - 

Mo.  614.  ly  enact  any  law  authorizing  one  person 

But  under  an  act  of  Parliament  requir-  to  improve  the  lands  of  another  by 
ing  a  canal  company  to  construct  a  drain  draining,  and  compel  the  person  benefit- 
on  each  side  of  the  canal  and  parallel  ed  to  pay  to  the  other  the  assessment 
therewith  in  lieu  of  part  of  an  ancient  therefor,  unless  the  public,  also,  is  in 
drain  destroyed  by  it,  and  by  another  nome  way  benefited  thereby,  as  that  the 
section  requiring  the  company  to  make  drain  is  necessary  and  conducive  to  the 
arches,  tunnels,  culverts,  and  drains,  and  public  health,  convenience,  or  welfare, 
tn  keep  in  repair  all  such  arches,  culverts,  or  of  public  benefit  or  utility ;  and  then 
tunnels,  and  drains,  the  company  i»  it  can  be  done  only  by  due  course  of 
bound  not  only  to  cleanse  the  drains  con-  law.  Tillman  v.  Kircher,  64  Ind.  104. 
structed  under  such  section,  but  the  The  construction  of  a  sewer  is  a  local 
drains  .provided  in  lieu  of  the  ancient  improvement  where  its  cost  is  raised 
drain.  Priestley  v.  Foulds,  2  Mann.  &  upon  the  property  supposed  to  be  bene- 
G.  175,  2  Railway  Cas.  422,  2  Scott  N.  fited  by  it.  A  public  improvement  is 
R.  265.  one  where  the  expense  is  charged  upon 

A  statute  requiring  a  railroad  com-  all  the  taxable  property  within  the  mu- 
pany  to  make,  without  compensation,  the  nicipality.  KinAella  v.  Auburn,  26  N. 
necessapr  opening  through  its  roadbed,  V.  S.  R.884,  7  N.  Y.  Supp.  317. 
and  build  and  maintain  a  suitable  cul-  *^An  assessment  for  the  expense  of  con- 
vert for  the  accommodation  of  a  drain  structing  a  sewer  in  a  municipality  is 
crossing  ite  right  of  way,  when  notifled  not  invalidated  by  the  fact  that  such 
to  do  so  by  the  county  drain  commis-  sewer  would  conduce  largely  to  the  con- 
sloner,  is  imooustitutional.     Chicago  d  venience  and  advantage  of  those  who6« 
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ihe  legislature  power  to  provide  for  it  and  assess  the  cost  upon  the 
particular  locality  where  the  conditions  exist  which  require  ameliora- 
tion.** And  the  consent  of  the  owner  of  the  property  to  the  im- 
provement need  not  be  obtained.*^  If  property  below  grade  in  a  mu- 
nicipality collects  surface  water  which  is  allowed  to  stand  and  con- 
stitute a  nuisance,  the  legislature  may  require  it  to  be  drained ;  and, 
if  necessary  to  effect  that  result,  may  require  it  to  be  filled  up  by  its 
owner.  And  this  power  may  be  conferred  upon  a  municipal  cor- 
|K»ration.*'     But  when  tlie  nuisance  is  created  by  acts  of  the  mu- 


property  is  in  its  vicinity,  its  nature 
of  a  public  improvement  not  being  affect- 
ed thereby.  Cone  v.  Hartford,  28  Conn. 
363. 

"W«fcm«?r  v.  8tat€,  97  Ind.  160;  Grif- 
fith T.  Pence,  9  Kan.  App.  253,  59  Pac. 
t>77;  Brown  v.  Keener,  74  N.  C.  714. 

The  legislature  has  the  power  to  com- 
pel the  reclamation  of  swamp  and  over- 
sowed lands  at  the  expense  of  the  own- 
ers thereof,  essential  to  promote  the 
health  of  the  people  and  advance  public 
good,  even  though  it  be  regarded  as  a 
local  improvement;  and  a  statute  pro- 
\iding  therefor  is  not  a  violation  of  the 
constitutional  provision  securing  to  citi- 
zens the  right  to  acquire,  poi^sess,  and 
protect  property,  which  is  not  infringed 
by  taxa4ion  for  general  purposes  or  local 
improvements;  nor  that  securing  the 
right  to  trial  by  jury,  which  has  no 
iipplication  to  proceedings  for  the  col- 
lection of  taxes;  nor  that  providing  for 
due  process  of  law,  and  prohibiting  the 
taking  of  private  property  for  public 
use  without  just  compensation,  as  the 
enforcement  of  a  valid  tax  by  whatever 
nuxie  is  not  a  taking  without  due  pro- 
cess, or  a  taking  of  private  property  for 
public  use  without  compensation;  nor 
in  it  a  violation  of  the  requirement  of 
(Quality  and  uniformity  of  taxation, 
which  has  no  application  to  assessments 
levied  for  local  improvement.  Hagar  ▼. 
Yolo  County,  47  Cal.  222. 

Charging  upon  abutting  owners  the 
cost  of  improving  sewers  in  front  of 
their  property,  ha\ing  been  recognized 
as  valid  prior  to  the  adoption  of  a  con- 
stitution, must  be  considered  as  em- 
braced in  the  law  of  the  land  under  the 
provision  of  such  constitution  that  no 
one  shall  be  deprived  of  his  property  ex- 
cept by  the  law  of  the  land.  Mauldin 
V.  Greenville,  42  S.  C.  293.  27  L.  R.  A. 
284,  46  Am.  St.  Rep.  723.  20  S.  E.  842. 
"Brctrster  r.  Syracttse,  19  N.  Y.  116. 
So,  requiring*  citizens  to  become  mem- 
kn  of  dninsLge  diBtriets,  and  share  the 


expense  of  drainage,  against  their  wills, 
does  not  make  the  law  unconstitutional. 
Mmmd  City  Land  d  Stock  Co.  v.  Miller, 
170  Mo.  240,  60  L.  R.  A.  190,  70  S.  W. 
721. 

'•Rochester  v.  Simpson,  134  N.  Y.  414, 
31  N.  E.  871,  Reversing  57  Hun,  36,  10 
N.  Y.  Supp.  499;  Nickeraon  v.  Boston, 
131  Mass.  306;  Bancroft  v.  Cambridge, 
126  Mass.  438;  Patrick  v.  Omaha  (Neb.) 
9ft  N.  W.  477. 

A  statute  giving  municipal  corpora- 
tions the  power  to  direct  any  lot  within 
their  limits  on  which,  or  part  of  which, 
water  should  at  any  time  become  stag- 
nant, to  be  raised,  filled  up,  or  drained, 
and,  in  case  of  failure  or  refusal  of  the 
owners  to  do  so,  authorizing  its  being 
done  at  the  expense  of  the  municipality, 
the  cost  of  which  shall  be  charg^ 
against  the  lot  owner,  and  be  a  lien  on 
the  lot,  is  within  the  power  of  the  leg- 
islature, under  a  constitutional  provi- 
sion requiring  the  general  assembly  to 
provide  for  the  organization  of  munici- 
pal corporations,  since  the  power  of  cre- 
ating such  corporations  necessarily  im- 
plies authority  to  confer  upon  them  such 
police  power  as  may  be  necessary  for 
their  internal  government,  among  which 
none  is  more  important  than  the  power 
to  adopt  such  sanitary  regulations  as 
may  be  required  to  provide  for  the  safe- 
ty and  to  preserve  the  health  of  tho 
inhabitants.  Bliss  v.  Kraua,  16  Ohio 
St.  54. 

But  after  the  passage  of  a  statute  au- 
thorizing the  municipal  authorities  to 
require  the  raising  of  the  grade  of  prop- 
erty for  the  benefit  of  the  public  health, 
and.  in  case  of  the  owner's  failure  to  do 
so,  to  take  the  property  and  pay  them 
its  value,  the  municipal  authorities  can- 
not, acting  as  a  board  of  health,  raise 
the  grade  and  require  the  owner  to  pay 
for  it,  but  they  mu.st  act  under  the  stat- 
ute. Cambridge  v.  Munroe,  126  Mass. 
496. 
A  notice  in  a  newspaper   in  general 
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nicipality,  the  cost  of  abating  it  cannot  be  thrown  on  a  private  own- 
er.^* The  action  of  the  proper  authorities  in  determining  the  sizc^ 
of  the  taxing  district,  whether  it  shall  be  the  whole  of  a  municipal 
subdivision,  or  only  a  part  of  it,  is  conclusive  in  the  absence  of  fraud, 
and  will  not  be  declared  void  juerely  because  it  is  oppressive.^'  Tho 
only  gi'ound  on  Avhich  a  particular  tract  of  land  can  be  drained  un- 
der compulsion  is  that  the  public  good  requires  it.  But  the  mere  fact 
that  the  drainage  is  for  the  public  good  does  not  prevent  the  placing 
of  the  cost  on  the  section  of  territory  where  the  work  is  to  be  per- 
formed. Therefore,  in  determining  the  validity  of  a  local  assess- 
ment, it  is  wholly  immaterial  what  proportion  of  the  total  cost  is  for 
the  public  benefit  and  what  for  the  benefit  of  the  property  upon  which 
the  assessment  is  levied^  if  the  public  good  is  based  upon,  and  grows 
out  of,  the  welfare  of  the  property  upon  which  the  assessment  i^ 
levied,  or  the  undrained  property  constitutes  a  nuisance  to  the  pub- 
lic generally,  so  that  an  assessment  of  particular  property  can  rest 
upon  the  ground  that  its  owner  is  bound  to  prevent  his  property  from 
becoming  a  nuisance  to  the  public,  or  that  he  is  bound  to  contribute 
to  the  expense  of  the  improvement  of  the  property  in  the  district  upon 


circulation  of  a  resolution  requiring 
o\\iiers  of  municipal  property  upon 
which  water  becomes  stagnant  to  fill  the 
same  is  sutticient  notice  to  enable  the 
city  to  hold  them  responsible  for  the 
cost  in  case  they  fail  to  do  the  work  and 
the  city  is  compelled  to  do  it.  Inde- 
pendenoe  v.  Purdy,  46  Iowa,  202. 

A  resolution  of  a  city  council  direct- 
ing lot  owners  to  fill  or  drain  their  lots 
in  such  manner  as  shall  be  necessary  to 
remove  the  stagnant  water  requires  not 
merely  the  removal  of  the  water  then  on 
the  lots,  but  that  the  work  be  done  so 
as  to  prevent  a  recurrence  of  stagnant 
wat<er  from  the  same  cause,  and  is  jus- 
tifiable as  a  reasonable  sanitary  meas- 
ure for  the  preservation  of  the  health 
of  the  inhabitants.  BUbs  v.  Kraua,  16 
Ohio  St.  54. 

But  a  statute  permitting  a  board  of 
health  to  provide  for  the  proper  drain- 
age of  land  where  surface  water  injuri- 
ous to  public  health  cannot  be  carried 
oflf  by  sewers  does  not  give  them  power 
to  require  the  filling  in  of  large  tracUi 
of  land  at  large  expense,  so  as  to  charge 
the  cost  on  the  property  alleged  to  be 
benefited.  Re  Van  Buren,  79  N.  Y.  384, 
Affirming  17  Hun,  527. 

"The  assessment  by  a  municipal  cor- 
poration which  haa  created  a  nuisance 


on  property  within  its  limits  by  grading 
a  street,  thereby  damming  a  stream, 
causing  stagnant  water  to  stand  on  the 
projierty,  of  the  cost  of  filling  the  prop- 
erty in  order  to  abate  the  nuisance,  un- 
der an  ordinance  authorizing  it  to  abate 
a  nuisance  caused  by  stagnant  water, 
and  assess  the  cost  upon  the  property 
filled  or  drained,  will  not  be  sustained 
in  equity.  Lashury  v.  McCague,  56  Neb. 
220,  76  N.  W.  862;  Patrick  v.  Omaha 
(Neb.)   95  N.  W.  477. 

But  when  a  city  has  graded  a  street 
adjoining  certain  lots  without  providing 
proper  sewers,  because  of  which  water 
becomes  stagnant  and  a  nuisance  on  the 
lots,  and  causes  the  nuisance  to  be  abat- 
ed by  filling  the  lots,  assessing  the  cost 
on  the  lot  owners,  equity  will  not  en- 
join the  enforcement  of  the  assessment 
if  the  owners  have  been  actually  bene- 
fited by  grading  the  street  and  filling 
the  lots,  as,  in  the  absence  of  allegations 
to  the  contrary,  compensation  for  injury 
to  the  lots  by  grading  the  street  will  be 
presumed  to  have  been  fully  made  by 
filling  the  lots.  Wat  kins  v.  Milufaukee, 
55  Wis.  335,  13  N.  W.  222. 

"^Unnan  v.  AZlen,  156  Mo.  634,  57  S. 
W.  560.  Affirmed  in  181  U.  S.  402b,  46 
L.  ed.  922,  21  Sup.  Ct.  Rep.  645,  Over- 
ruling 59  Ma  App.  490. 
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whirh  the  assessment  is  laid.**     There  are  expressions  in  the  eases 
cited  which  would  indicate  that  the  right  to  make  a  local  assessment 
is  unlimited,   and  can  be  sustained  even  when  the  drain  is  for  the 
benefit  of  the  property  wholly  outside  of  the  section  assessed;  but 
the  principle  cannot  be  carried  to  that  extent.     For  example:    If  an 
outlet  sewer  ia  ne<?ossary  to  carry  the  drainage  of  a  municipal  cor- 
poration several  miles  through  farm  land  to  reach  a  place  of  dis- 
charge, there  is  no  principle  of  taxation  which  will  pennit  the  assess- 
ment of  the  whole  cost  upon  abwtting  property,  because  it  would  re- 
sult in  compelling  the  property  to  pay  for  an  improvement  made 
wholly  for  the  benefit  of  other  property  to  which  it  owes  no  duty, 
and  the  assessment  would  be  prohibited  by  the  rule  which  relieves 
one  man  from  the  duty  to  drain  for  the  benefit  of  his  neighbor.     So, 
where  the  drainage  is  for  the  benefit  of  a  whole  city,  the  expense 
cannot  be  thrown  upon  the  particular  land  through  which  the  drain 
is  constructed,  but  the  district  must  include  approximately  all  the 
land  for  the  benefit  of  which  the  drain  is  constructed.*^     So  the  cost 
of  widening  and  deepening  a  natural  water  course  for  the  purpose  of 
draining  lands  is  not  assessable  upon  particular  lands,  but  must  con- 
stitute a  charge  upon  the  general  fund  of  the  municipality.^®     The 
application  of  the  broader  rule  would  confer  authority  to  require  the 
owner  of  wet  land  or  a  mill  pond  to  drain  his  land  and  pond  at  his 
private  expense  for  the  public  good ;  which,  of  course,  cannot  be  done 
except  where  the  land  constitutes  such  a  nuisance  that  the  oAvner  is 
imder  obligation  to  abate  it.^®     The  true  principle  upon  which  the 
local  assessment  is  to  be  upheld,  although  the  improvement  is  for  the 
public  good,  is  indicated  in  Zigler  v.  Menges^^  which  held  that  the 
construction  of  a  ditch  which  reclaims  wet  lands,  and  drains  marshes 
and  ponds,  thereby  removing  causes  that  prodiice  disease  and  serious 
discomfort,  promotes  the  health  and  welfare  of  the  public;  and  a 
law  providing  for  the  construction  of  such  ditches  at  the  expense  of 
private  persons  who  receive  a  special  benefit  thereby  violates  no  con- 

^Leiteh  v.  JjaOrange,  138  111.  291,  27  a^e  by  the  levy  and  expenditure  of  a 
N.  E.  917 ;  Stroud  v.  Philadelphia,  61  genersd  tax  therefor,  it  coiild  not,  under 
Fa.  255.  the  provisions  of  that  statute,  provide 

"The  charter  of  a  draina^  company  for  the  assessment  of  the  cost  upon  the 
under  which  a  tax  is  levied  upon  the  adjacent  property.  Independent  School 
owners  of  swamp  lands  drained,  and  Dist.  v.  Burlington,  60  Iowa,  600,  15  N. 
w*idi  are  •ituat^d   in   tlie  rear  of  the  W.  295. 

city,  is  unconstitutional,  where  the  im-       ^Sutherland  Innes  Go.  v.  Romney,  30 
prwement  is  intended  for  the  benefit  of  Can.  S.  C.  496. 

the  tt'imJe  citv.     Re  ^eic  Orleans  Drain-       "Woodruff  v.   Fisher,   17   Barb.   224 : 
iiff  Co.  II  Lr,  Ann.  338.  Hartircll  v.  Armstrong,  19  Barb.  16t). 

Where  a  city  hxid,  at  the  time  of  the       ="121  Ind.  99,  16  Am.  St.  Rep.  357,  22 
pnf^ssfro   of   the    lowfi    sUtut©  of    1878,   N.  E.  782. 
wmmenced  a  general    system  of  sewer 
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atitiitional  provisions,  but  is  a  lawful  exercise  of  the  police  power  of 
the  state,  although,  if  no  element  of  public  good  exists,  such  assess- 
ment is  unauthorized.  The  principles  that,  to  authorize  the  improve- 
ment, it  must  be  for  the  public  good,  and  that  property  cannot  be 
assessed  for  the  benefit  of  other  property,  are  reconciled  so  as  to  up- 
hold the  local  assessment  by  the  consideration  that  the  section  bene- 
iited  may  be  so  large  that  its  drainage  will  be  for  the  public  good, 
and  yet  the  benefit  be  so  localized,  with  respect  either  to  territory 
or  population,  as  to  affect  only  a  limited  part  of  a  political  subdi- 
vision, and  the  cost  of  the  drainage  may  be  limited  to  the  part  so  af- 
fected. This  is  the  principle  which  renders  valid  proceedings  for  the 
organization  of  improvement,  reclamation,  and  drainage  districts,  and 
limits  the  assessment  to  the  property  included  within  them.^'  The 
amount  which  is  to  be  assessed  against  any  particular  piece  of  prop- 
erty is  governed  by  the  necessities  of  the  district  at  large,  and  not  by 
what  would  answer  its  own  needs.^^  As  already  seen,  drainage  is 
authorized  by  the  police  po^ver  of  the  state.*^  And  tJie  absolute  cost 
may  be  met  by  an  exercise  of  the  taxing  power,  and  such  proceeding 
is  not  within  the  constitutional  provisions  prohibiting  the  taking  of 
private  property  for  public  use,  or  requiring  due  process  of  law.** 
Sewer  assessments  are  not  within  a  constitutional  requirement  of  uni- 
formity of  taxation.****    A  private  individual  may  be  required  to  drain 

^Be  New  Orleans  Draining  Co,  11  La.  districts,  such  as  for    the  draining    of 

Ann.  338 ;  Wurts  v.  Hoagland,  1 14  U.  S.  marshes  and  irrigating  arid  plains.  Reg- 

606,  29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086;  ulations  for  these  purposes  may  press 

Hagar  v.  Reclamation  Diet,  No.  lOS,  111  with  more  or  less  weight  upon  one  than 

U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Eep.  upon  anoUier,  but  they  are  designed  not 

663.  to  impose  unequal    or    unnecessary   re- 

^Re  Boggs  Ave.  30  Pittsb.  L.  J.  N.  strictione  upon  anyone,  but  to  promote, 

S.  17.  with  as  little  individual  inconvenience 

^Supra,  §  170.  as  possible,  the  general  good.     Barbier 

•"Roberta  v.  Smith,  115  Mich.  5,  72  N.  v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 

W.  1091;  Weed  v.  Boston,  172  Mass.  28,  5  Sup.  Ct.  Rep.  357. 

42  L.  R.  A.  642,  51  N.  E.  204;  State,  The  owner  of  reclaimed  swamp  land  is 

Britton,  Prosecutor,  v.  Blake,  35  N.  J.  not   deprived   of   his   property  without 

L.  208;    Eyerman  v.  Blaksley,  78   Mo.  due  process  of  law,  where  it  is  taken  in 

145.  pursuance  of  a  judgment  rendered  after 

Neither  the  United  States  Constitu*  full  hearing  and  due  procedure  in  a  suit 

tion  nor  its  Amendments  were  designed  instituted  to  recover  an  assessment  im- 

to  interfere  with  the  power  of  the  state,  posed  by  statute  on  such  land.     Re  Re- 

sometimes  termed  its  police  power,  to  clamation  Dist.   No,    JOS    v.   Hagar,  6 

prescribe   regulations    to    promote    the  Sawy.  567,  4  Fed.  366;  People  ex  rel, 

health,    peace,    morals,    education,    and  Post  v.  Brooklyn,  4  N.  Y.  419,  Overrul- 

good  order  of  the  people,  and  to  legis-  ing  6  Barb.  209. 

late  so  as  to  increase  the  industries  of  ^Parkershurg  v.  Tavenner,  42  W.  Va. 

the  state,  de^^lop  its  resources,  and  add  486,  26  S.  E.  179 ;  Pueblo  v.  Robinson, 

to  its  wealth  and  prosperity.    From  the  12  Colo.  593,  21  Pac.  899:  People  ex  rel. 

very  necessities  of  society,  legislation  of  Post  v.  Brooklyn,  4  N.  Y.  419,  Ovemil- 

a  special  character,  having  this  object  ing  6  Barb.  209. 
in  view,  mujst  often  be  had  in  certain 
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by  the  terms  of  the  government  grant  under  which  he  holds  title  to 
his  property.^®  If  the  legislature  provides  the  manner  in  which  the 
cost  of  the  drainage  may  be  met  it  cannot  be  changed  by  a  local  sub- 
division.^' Laws  authorizing  the  drainage  of  land  at  the  expense  of 
private  property  will  be  strictly  construed.*®  The  legislature  may 
cast  the  expense  made  necessary  by  the  drainage  improvement  upon 
any  local  subdivision  or  district  it  chooses.*®  When  the  drains  are 
built  at  the  expense  of  the  municipality,  it  may  be  compelled  to  pay 
the  cost  to  the  contractors,  although  it  may  have  recourse  to  a  prop- 
erty assessment  to  reimburse  itself.*^  Equity  will  not,  on  the  ground 
of  restraining  a  nuisance,  restrain  action  under  a  law  to  enable  the 
owners  of  flats  to  improve  their  lands  and  to  secure  them  from  the 
overflow  of  the  tides,  and  then  making  it  their  duty  effectually  to 
drain  those  lands  when  an  acknowledged  nuisance  might  thereby  be 
abated.*^ 

173.  Application  of  rule  that  assessment  depends  on  beneflt.-One  of 
the  grounds  upon  which  an  assessment  for  drainage  may  be  upheld 
is  that  the  property  assessed  is  benefited  by  the  improvement  to  the 
extent  of  the  assessment,  and  that,  therefore,  it  should  pay  for  the 
benefit  received.  This  is  not  the  sole  ground  upon  which  the  assess- 
ment can  be  upheld,  as  has  been  seen  in  the  preceding  section;  but 

The  purchaser  of  swamp  lands  from  of  the  cost  ''to  have  the  sidewalks  gprad- 
a  oonnty  cannot  compel  a  conveyance  ed  and  paved,  or  the  whole  widUi  of 
thereof  to  him  unless  he  shows  a  per-  the  street  graded  and  paved,  or  for 
formanoe  by  him  of  the  conditions  con-  cither  kind  of  improvement,  or  for  a  full 
tained  in  his  contract  of  purchase,  which  improvem(>.ut  in  general,"  the  latter 
require  him  to  drain  sucn  land  and  im-  clause  having  reference  to,  and  embrac- 
prore  one  half  thereof,  as  well  as  to  pay  ing,  all  improvements  authorized  by  the 
the  purchase  money,  all  of  which  are  preceding  section.  Allen  County  v.  Sil- 
oonditicms  precedent,  to  be  kept  and  per-   i^ers,  22  Ind.  491. 

formed  by  the  purchaser  before  he  is  en-  ^Rutherford  v.  Maynes,  97  Pa.  78,  Af- 
Utled  to  a  deed;  and  the  fact  that  it  firming  9  VV.  N.  C.  221. 
was  the  custom  of  the  drainage  commis-  A  st^itute  providing  that  the  expense 
«ioner  not  to  insist  upon  the  perform-  of  constructing  a  sewer  shall  be  aa- 
anoe  of  any  part  of  such  contracts  ex-  sessed  on  the  property  benefited  is  not 
cept  the  payment  of  the  money  does  not  invalid  for  failure  to  expressly  limit  the 
affect  the  right  of  the  county  to  enforce  assessments  to  property  specially  bene- 
the  same :  such  waiver  not  being  binding  fited,  as  it  will  be  construed  as  so  doing, 
npon  it  unless  made  by  its  authority.  Ferguson  v.  Stamford^  60  C<Hin.  432,  22 
Livingston  County  v.  Henneberry,  41  111.  Atl.  782. 
179.  "The    statute    authorizing    drainage 

^McCutchon  ▼.  Toronto,  22  U.  C.  Q.  commissioners  to  remove  bridges  on  pub- 
B.  613.  lie  highways  without  compensation  when 

A  municipal  corporation  has  the  power  necessary  in  constructing  drainage 
to  eonstruct  sewers  and  assess  the  cost  ditches  is  constitutional  and  valid.  Heff- 
thereof  to  the  abutting  property  owners,  ner  v.  Cass  d  Morgan  Counties,  193  111. 
under  a  statute  authorizing  municipal  439,  58  L.  R.  A.  353,  62  N.  E.  201. 
corporations  to  construct,  among  other  ^Dorey  v.  Boston,  146  Mass.  336,  16 
street  improvements,  drains  and  sewers,   N.  E.  897. 

and  by  a   subsequent  section  authoriz-        '^Mo'Neal  v.  Assiscvnk  Creek  Meadow 
ing  the  eolleetioo  by  special  assessments   Oo,  37  N.  J.  £q.  204. 
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this  is  the  ground  which  has  come  most  prominently  into  notice  by 
the  courts,  so  much  so,  in  fact,  that  some  of  the  courts  have  regarded 
it  as  the  only  ground  upon  which  the  assessment  can  be  upheld. 
There  is  no  doubt  that  an  assessment  which  does  not  exceed  the  bene- 
fit conferred  is  valid.^  And  since  such  a  large  proportion  of  the 
cases  have  dealt  with  this  branch  of  the  subject  it  requires  special 
consideration.  The  assessment  of  the  benefits  is  a  matter  of  legisla- 
tive discretion;  and  so  long  as  the  apportionment  bears  some  rela- 
tion to  the  benefits  actually  conferred,  such  discretion  will  not  be  in- 
terfered with  by  the  courts.^  And  under  this  rule  any  property  ac- 
tually benefited  is  subject  to  assessment.'  When  the  rule  of  benefits 
is  adopted,  the  constitutional  rule  of  uniformity  no  longer  applies, 
and  the  assessment  cannot  be  defeated  because  it  is  not  uniform.* 
Where  the  statute  allows  both  methods  of  assessing  lands  benefited 
by  drainage,  the  assessment  should  be  made  according  to  the  benefit, 
regardless  of  value,  rather  than  pro  rata  upon  the  value  of  the  lands."' 

Worn,  use  of  Pittsburg  v.  Woods,  44  than  the  surface  of  a  township  in  which 

Pa.  113;  Wolf  v.  Philadelphia,  105  Pa.  drainage   works   are   being    constructed 

25:  Rutherford  y.  Maynes,  97 'PsL.  IS,  Ai-  may   be   charged  with   such  proportion 

firming  9  W.  N.  C.  221 :  Hatch  v.  Pottor  of  the  work  as  may  be  juBt,  if,  in  fact. 

uattamie  County,  43  Iowa,  442.  such   roads  are  greatly    improved    and 

A  statute  providing  for  the  drainage  benefited   by   the  work   proposed    to  bo 

of  swamp  or  overflowed  lands  of  indi-  done.     Essex  County  v.  Rochester  Tu>p. 

vidnals  if,  in  the  judgment  of  the  super-  42  U.  C.  Q.  B.  623. 

visors,  it  is  demanded  by  or  will  con-  The  construction  of  a  large  ditch,  or 

duce  to  the  "public  health  and  welfare,"  the   improving    of    a    natural    stream, 

and   providing  for  the  apportioning  of  which  enables  a  landowner  to  discharge 

the  whole  cost  thereof  upon  the  lands  into  it  his  lateral   ditches,  constructed 

benefited   in   proportion   to  the  benefits  for  the  drainage  of  his  own  land,  and 

respectively  derived  therefrom,  is  valid  thus  secure  good  drainage  without  en- 

as  an  exercise  of  the  police  power  of  the  oroaching  upon  the  rights  of  others,  is 

state,  although  it  cannot  be  sustained  a  special,  as  distinguished  from  a  gen- 

as  the  exercise  of  the  power  of  eminent  eral,  benefit,  which  will  support  an  as- 

domain  for  a  public  use.     Donnelly  v.  sessment  for  the   construction    of    the 

Decker,  68  Wis.  461,  46  Am.  Rep.  637,  ditch.     TApes  v.  Hand,  104  Ind.  503,  1 

17  N.  W.  389.  N.  E.  871,  4  N.  E.  160. 

'People  ex  rel,  Oook  v.  N earing,  27  N.  Where   the   present  market  value  of 

Y.  306.  lots  will  be  increased  by  the  construction 

Assessment  of  a  nonconsenting  land-  of  a  sewer  in  a  street  not  abutting  upon 

owner  for  benefits  conferred  by  the  con-  or  contiguous  to  such  lots  by  the  put- 

struction  of  a  drain  rests  wholly  in  the  ting  in   at  the  street    intersections    of 

discretion  of  the  legislature,  where  the  sewer   connections,   thus   increasing  tht» 

right  to  condemn  the  easement  or  prop-  opportunity  for  drainage,  a  special  as- 

prty  of  such  owner  is  conferred  by  the  sessment  may  be  levied  thereon  for  the 

state  Constitution.     Re  Tuthill,  50  N.  cost  of  the  sewer,  to  the  extent  of  such 

Y.  Supp.  410.  special  benefits.     Rich  v.   Chicago,  152 

*A  tenement  situate    in    the    King's  111.  18,  38  N.  E.  265. 

dockyai-d,   deriving  a  benefit   from  the  *Masters  v.  Portland,  24  Or.   161,  33 

public  sewers,  and  occupied  by  an  officer  Pac.  540;  Auburn  v.  Paul,  84  Me.  212, 

of  the  government  who  pays  no  rent,  is  24  Atl.  817;   Moore  v.  People,  106  111. 

liable  to  be  rated  to  the  sewers.     Neih-  376. 

erton  ▼.  Ward,  3  Bam.  &  Aid.  21.  *  People    ex    rcl.    More    ▼.    Jefferson 

County  roads  lying  on  a  higher  level  County  Ot.  66  Barb.  136. 
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173a.  Benefits  must  be  certain. — If  the  assessment  is  to  be  upheld  on 
tlie  ground  that  the  property  is  benefited  by  the  improvement,  the 
i»<?nefit  must  be  certain;  and  the  assessment  cannot  be  upheld  imless 
it  is  made  to  appear  that  the  benefit  will  equal  the  full  amount  of 
the  assessment  to  be  levied.^  And  the  assessment  cannot  be  upheld 
if  the  property  is  so  situated  that  it  cannot  be  benefited  by  the  sewer.^ 
But  land  which  was  a  portion  of  a  tract  abutting  on  the  sewer  at  the 
time  it  was  constnicted  does  not  become  nonassessable  by  the  fact  that 
at  the  time  of  the  completion  of  the  sewer  it  has  become  nonabutting 
through  the  division  of  the  original  tract.'^  Property  cannot  be  re- 
garded as  benefited  if  it  is  not  relieved  from  water  or  rendered  more 
healthful,  or  which  cannot  make  use  of  the  drain  as  constructed.* 


^Chicago  v.  Addock,  168  lU.  221,  48 
X.  E.  156. 

'PauUon  Y.  Portland,  16  Or.  450,  1  L. 
R.  A.  e73.  19  Pac.  450:  Providence  Re- 
treat V.  Buffalo,  29  App.  Div.  160,  51  N. 
Y.  Snpp.  654:  People  ex  rel.  More  v. 
JefferBOH  County  Ct.  66  Barb.  136. 

Forasmuch  as  a  drainage  act  is  an  ex- 
«»rci9e  of  legislative  power  in  derogation 
of  oofmmon-law  rights  of  property,  and 
renting  in  the  sanction  of  long  local 
uFagp  and  custom,  it  is  essential  to  its 
>-alidity  that  the  method  of  assessing  the 
land  included  in  the  drainage  district 
ratably,  in  proportion  to  the  benefits 
conferred,  be  followed ;  and  an  act  which 
allots  quotas  in  advance  of  the  work  by 
estimating  anticipated  benefits  deviates 
too  far  from  the  ancient  custom  to  be 
valid.  Hoagland  v.  Wurts,  41  X.  J.  L. 
175. 

The  owners  of  lands  sought  to  be 
charged  for  the  construction  of  a  drain- 
age ditch  can  equitably  be  required  to 
pay  only  for  the  benefits  conferred  by 
the  ditch  as  actually  constructed,  where 
not  fully  completed  as  located,  estab- 
lished, and  ordered  constructed.  Peck 
V.  Watros,  30  Ohio  St.  590. 

^Philadelphia  v.  'Sock,  44  W.  N.  C. 
.J.56;  AUegheny  City  v.  King,  18  Pa. 
Super.  Ct.  182. 

*Biekerd%ke  v.  Chicago,  185  111.  280, 
.>6  N.  E-  1096:  State,  McKevitt,  Pros- 
*Tutor,  V.  Uoboken,  45  X.  J.  L.  482. 

When  the  expense  of  a  sewer  is  to  be 
asi«e«sed  upon  benefited  property  accord- 
ing to  benefits,  the  assessments  must  be 
confined  to  property  abutting  thereon. 
Pnrker'H  Appeal.  169  Pa.  433,  32  Atl. 
574:  R€  arant  Street,  17  Pa,  Super.  Ct. 
450. 

Lands  lyUig  at  a  distance,  and  sepa- 
nted  bj  intervening  lots  from  a  sewer 


which  receives  and  carries  to  tide  water 
a  natural  stream  that  traverses  some 
and  runs  near  others  of  them,  collecting 
and  to  king  away  their  surface  water, 
are  not  benefited  by,  or  subject  to  as- 
sessment for,  such  sewer.  State,  King, 
Prosecutor,  v.  Reed,  43  N.  J.  L,  186,  Af- 
firmed in  48  N,  J.  L.  370,  5  Atl,  178. 

A  city  authorized  to  construct  sewers 
and  \eyj  a  special  assessment  therefor 
against  the  property  immediately  bene- 
fited is  not  entitled  to  assess,  for  the 
construction  of  a  sewer  on  one  street, 
lots  fronting  on  a  parallel  street  351 
feet  distant,  and  to  which  there  is  no 
access  for  over  one  half  of  this  distance 
except  though  private  proi)erty.  People 
ex  rel,  O'Reilly  v.  Kingstoyi,  53  App. 
Div.  .58,  65  N.  Y.  Supp.'oOO. 

An  abutting  owner  is  not  benefited  by 
a  sewer  laid  so  doee  to  the  surface  that 
he  cannot  drain  into  it,  so  as  to  be  sub- 
ject to  assessment  for  its  construction. 
People  ex  rel.  Locke  v.  Rochester,  5 
Lans,  14. 

But  it  has  been  held  that  it  is  no  de- 
fense to  an  action  brought  by  a  contract- 
or upon  a  local  sewer  assessment  that 
the  level  of  defendant's  lot  is  below  that 
of  the  sewer,  where  it  is  the  lot  owner's 
duty  to  fill  up  such  lot  to  abate  a  nui- 
sance created  thereon  by  a  pond  of  stag- 
nant water,  which  is  a  violation  of  the 
police  regulations  of  the  city  as  to  main- 
taining such  ponds.  Toledo  use  of  Gates 
V.  Kohn,  2  Ohio  N.  P,  47. 

And  also  that  the  exercise  of  the 
power  of  assessment  for  sewer  purposes, 
conferred  by  the  legislature,  presupposes 
the  question  of  benefit  to  have  been  de- 
termined by  the  city  council,  in  whose 
discretion  it  is  left,  and  further  inquiry 
is  precluded ;  so  that  it  is  no  defense  to 
an  assessment  that  the  sewer  was  of  no 
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And  the  benefit  must  be  present,  or  at  least  have  such  a  relation  to 
the  property  that  the  fact  of  future  benefit  is  plain.  It  is  not  suf- 
ficient that  there  is  a  possibility  of  benefit  in  the  future.**  The  bene 
fit,  however,  may  be  indirect,  such  as  the  improvement  of  the  health 
of  the  conmiunity,  or  the  improvement  of  highways.®  The  fact  that 
the  property  assessed  has  no  immediate  use  for  the  sewer  is  not  suf- 
ficient to  defeat  the  assessment^  But  the  mere  fact  that  surface  wa- 
ter from  the  land  assessed  eventually  reaches  the  sewer  is  not  enough 
to  sustain  an  assessment  against  it  if  the  water  would,  in  its  natural 


l>enefit  because  the  surface  of  the  lot  was 
below  the  bottom  of  the  sewer.  Cincin- 
nati use  of  Nolte  v.  McDermott,  5  Ohio 
Dec.  Reprint^  494. 

"Re  Pequest  River,  39  N.  J.  L.  433, 
Affirmed  in  Hoagland  v.  Wt»r<»,  41  N. 
J.  L.  175. 

An  assessment  upon  lots  not  abutting 
upon  a  proposed  sewer  is  void  where  the 
surface  draina^  through  such  lots  with- 
out such  sewer  is  good,  and  its  construc- 
tion would  operate  as  a  dam  to  such 
drainage  because  above  the  surface  of 
the  ground,  and  the  benefits  thereto  are 
based  upon  a  prospect  for  a  future  con- 
nection with  the  sewer,  but  no  drainage 
district  is  created  whicli  will  drain  into 
it,  and  no  provision  is  made  which  will 
eventually  effect  such  connection.  Title 
Guarantee  d  T.  Co,  v.  Chicago^  162  111. 
505,  44  N.  E.  832. 

The  benefits  which  are  to  be  taken 
into  account  by  the  commissioners  in 
apportioning  the  charge  or  benefit  under 
the  California  reclamation  law  are  those 
only  which  spring  from  a  system  of 
works  which  such  assessment  is  levied 
to  construct  or  maintain,  and  not  pre- 
sumptive benefits  from  other  purely 
prospective  works.  Reclamation  Dist. 
No.  103  v.  West,  129  Cal.  622,  62  Pac 
272. 

*8oady  v.  WiUon,  3  Ad.  &  E.  249,  4 
Nev.  &  M.  777,  1  H.  &  W.  256. 

The  mere  fact  that  the  right  to  en- 
force an  assessment  on  lands  for  bene- 
fits conferred  by  the  construction  of  a 
ditch  arises  from  the  benefits  which  the 
ditch  confers  upon  one  or  more  high- 
ways, which  benefits  to  the  highways 
will  be  of  no  special  benefit  to  the  land- 
owners, and  for  the  improvement  of 
which  they,  in  common  with  others,  con- 
tribute by  the  payment  of  a  uniform 
road  tax,  does  not  render  the  statute  un- 
constitutional as  the  taking  of  private 


property  for  a  private  purpose  or  with- 
out just  compensation,  or  on  the  groun<l 
that  they  are  thereby  taxed  twice  for  a 
public  improvement  from  which  they  do- 
rive  no  special  benefit,  since  the  right 
to  impose  such  assessment  is  founde4l 
upon  the  benefit  which  the  land  assesse<l 
is  supposed  to  receive  from  the  drain : 
but  the  right  to  coerce  that  payment  for 
the  improvement  of  their  own  property, 
being  tio  some  extent  the  exercise  of  tho 
power  of  eminent  domain,  can  only  exist 
when  the  public  good  is  involved  in  the 
enterprise,  which  public  good  must  bo 
presumed  by  the  legislative  declaration 
that  such  ditches  may  be  establisheil 
when  one  or  more  public  highways  will 
be  benefited  thereby.  Heick  v.  Voightj 
110  Ind.  279,  11  N.  E.  306. 

Although  a  sewer  may  not  be  required 
for  a  particular  parcel  of  land,  that  cir- 
cumstance will  not  relieve  such  prop- 
erty from  liability  for  assessment  for 
the  cost  of  its  construction,  when  the 
sewer  is  necessary  to  and  improves  th« 
purrounding  lots,  and  thus  works  an  in- 
direct benefit  to  the  property  in  ques- 
tion. Minneapolis  d  8t.  L.  R,  Co.  v. 
Lindquist  (Iowa)  93  N.  W.  103. 

^Sanitary  Dist.  v.  Joliet,  189  111.  270, 
59  N.  E.  666;  Clapp  v.  Hartford,  35 
Conn.  66. 

A  sewer  assessment  which  apportions 
upon  the  territory  tliat  has  immediate 
need  of  the  sewer,  and  can  make  use  of 
it  at  once,  a  sum  sufficient  to  pay  for  a 
sewer  for  its  own  use,  and  upon  more 
remote  territory  such  sum  as  would  pay 
for  the  enlargement  of  the  sewer,  made 
necessary  to  meet  its  requirements,  is 
fair,  and  conducive  to  equity  of  appor- 
tionment. McKee  Land  d  Improv,  Co. 
V.  Swikehard,  23  Misc.  21,  51  N.  Y. 
Supp.  399;  McKee  Land  d  Improv.  Co. 
V.  Williams,  63  App.  Div.  663,  71  N.  Y. 
Supp.  1141. 
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course,  have  left  the  property  without  the  aid  of  the  sewer.®    All  land 
affected  by  a  drainage  system  is  subject  to  assessment  for  an  outlet 
which  is  necessary  to  the  success  of  the  system.®    But  in  order  to  au- 
thorize the   assessment  of  property  for  the  construction  of  a  drain 
which  will  afford  an  outlet  for  the  drain  upon  which  the  property  to 
be  assessed  is  located,  statutory  authority  is  necessary,  where  the 
drains  are  constructed  along  natural  depressions  so  that  the  upper 
drainage  district  is  not  particularly  benefited  by  the  enlargement  of 
the  drain  in  the  lower  district. ^^     And  after  an  outlet  has  been  com- 
pleted, statutory  authority  is  necessary  to  permit  a  municipality  to 
include  in  the  amount  assessed  for  a  sewer  which  empties  into  it 
part  of  the  cost  of  the  outlet,  for  which  no  assessment  was  made  when 
the  outlet  was  constructed.^*     Assessments  may,  however,  be  made 
for  the  outlet  upon  property  which  will  eventually  use  it,  although 
it  is  not  needed  at  the  time  the  assessment  is  made.*^    The  method  of 
levying  such  assessments  differs  in  different  localities,  and  in  some 
places  the  practice  is  to  wait  to  levy  the  assessment  for  the  outlet  until 
it  is  used ;  and  in  such  cases  the  assessment  cannot  be  made  upon  the 
probability  that  the  outlet  wull  be  eventually  used,  but  the  natural 

'Beats  Y.  James,  173  Maas.  591,  54  N.   one  aBsessment  has  been  made.     Cleve- 
E.  245 ;  Blue  V.  Wentz,  54  Ohio  St.  247,   land  v.  Tonkers,  22  N.  Y.  S.  R.  863,  4  N. 

43  N.  E.  493.  Y.  Supp.  84. 

*Statc,  Oreen,  ProseouioTy  v.  Hotalingy  Ijands  from  which  no  water  is  caused 

44  N.  J.  L.  347;  Bayonne  v.  Morris,  61  to  flow  by  artificial  means  into  a  drain 
X.  J.  L.  127,  38  Atl.  819;  Btate,  Schlap-  having  its  outlet  in  another  municipal- 
fer,  Prosecutor,  v.  Union,  53  N.  J.  L.  ity  tlian  that  in  which  it  was  initiated 
G7,  20  Atl.  894 ;  Byram  v.  Foley,  17  Ind.  cannot  be  assessed  for  "outlet  liability" 
A  pp.  629,  47  N.  E.  351.  under  a  statute  providing  for  the  assess- 

The   Ontario  drainage  law  providing  raent  of  land  for  the    oonstnietion    of 

that,  when  a  drain  constructed  in  one  drainage  works  used  as  an  outlet.    Buih- 

inunicipality   is   used   as  an   outlet,   or  erland  Tnnes  Co,  t.  Romney,  30  Can.  S. 

will  provide  an  outlet,  for  drainage  from  C.  495. 

lands  in  another  municipality,  lands  The  treatment  of  a  sewer  as  an  en- 
henefited  may  be  assessed  for  their  pro-  tirety  in  the  assessment  of  benefits  can- 
portion  of  the  cost,  applies  to  drains  not  be  questioned  because,  in  its  con- 
properly  so-called,  and  does  not  include  struction  for  the  peculiar  and  almost 
originai  water  courses  that  have  been  exclusive  benefit  of  the  property  abut- 
deepened  or  enlarged.  Broughton  v.  ting  on  a  certain  street,  it  was  neces- 
Grey  Ttcp.  27  Can.  S.  C.  496,  Reversing  sary,  in  order  to  reach  the  main  sewer, 
23  Ont.  App.  Rep.  601.  to    conduct    it    for    a    short    distance 

The  cost  of  extending  a  sewer  made  through  an  intersecting  street.  Re  Orant 

neoessarv  because  the  state  has  granted  Street,  17  Pa.  Super.  Ct.  459.     This  is 

the  lands  under  water  in  front  of  the  held  to  be  consistent  with  Be  Morewood 

mouth   of   the   sewer,   which   space  has  Arc.  159  Pa.  20,  28  Atl.  123,  132. 

been  filled  in  by  the  grantee,  may  be  as-  ^^Kankakee  Drainage  Dist,    v.     Lake 

^ssed  upon  the  property  benefited,  un-  Fork  Special  Drainage  Comrs.   130  111. 

der  a  charter  provision  authorizing  an  261,  22  N.  E.  607,  Reversing  29  111.  App. 

Aftsessnient  based  on  benefits  to  defray  86. 

the  expense     of   sewer    extension.     The  "Brotrn  v.  Fitchhurg,  128  Mass.  282. 

power  to  extend  sewers  is  a  continuing  ^^Afason  v.  Chicago,  178  111.  499,  53  N. 

power,    which    is    n<'t    exhausted   where  £.  354. 

Voju  II. — Watebs,  69. 
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facilities  for  making  the  connection  must  exist  before  an  assessment 
is  laid.^* 

The  cost  of  the  construction  of  a  discharging  sewer  which  receives 
discharges  from  lateral  sewers  within  a  certain  district,  but  situated 
wholly  outside  of  such  district,  cannot  be  assessed  against  the  lots 
and  pieces  of  ground  in  such  district,  under  a  statute  prescribing  that 
the  cost  and  expenses  of  constructing  a  sewer  system  shall  be  as- 
sessed against  the  lots  or  ground  contained  in  the  district  in  which  tlio 
same  is  situated.^*  Under  a  statute  providing  that  an  upper  municipal- 
ity or  person  which  avails  itself  of  another's  drain  as  an  outlet  for  its 
drain  may  be  assessed  its  proportionate  share  of  the  cost  of  its  con- 
struction, an  upper  municipality  whose  drainage  flows  off  in  a  nat- 
ural water  course  cannot  be  held  liable  for  any  of  the  expense  in- 
curred by  a  lower  municipality  which  improves  the  water  cours(» 
because  of  its  own  needs.^** 

Special  benefits  arising  from  the  construction  of  a  ditch  for  which  a 
landowner  may  be  assessed,  as  distinguished  from  general  benefits  for 
which  he  may  not  be  assessed,  are  whatever  increases  the  value  of  th(» 
land,  relieves  it  from  a  burden,  or  makes  it  especially  adapted  to  a 
purpose  which  enhances  its  value.* •  They  may  be  the  result  of  re- 
lieving the  land  of  surface  water,**^  of  increasing  its  healthfulness,*^ 
and  enhancing  its  market  value.**     And  the  mere  fact  that  the  prop- 

"fiftaf«,  Kellogg,  Prosecutor,  v.  EUg-  58  N.  J.  L.  126,  32  Atl.  68,  Reversing 

abeth,  40  N.  J.  L.  274.  60  N.  J.  L.  168,  37  Atl.  737. 

No  assessment  for  a  trunk  sewer  can  ^*Ft.  Boott  v.  Kaufman,  44  Kan.  137, 

be  made  upon  land  for    connection   of  24  Pac.  64. 

which  with  the  sewer  a  lateral  is  neoes-  ^Re  Orford  Twp.  18  Ont.  App.  Rep. 

.sary,  but  has  not  been  constructed,  and  496. 

which  land  is  not  drained  of  its  surface  ^^Lipea  t.  Handj  104  Ind.  603,  1  N.  E. 

water  any  better  than  before  the  sewer  871.  4  N.  E.  160;  Dodge  County  ▼.  Aoom, 

was   constructed.     State,   Morris,  Proa-  61  Neb.  376,  85  N.  W.  292. 

ecutor,  V.  Bayonne,  63  N.  J.  L.  299,  21  "jBeaZ«  v.  James,  173  Mass.  691,  54 

Atl.  453.  N.  E.  246. 

On   the   construction  of  a  lateral  to  ^Beals  ▼.  Brookline,  174  Mass.  1,  64 

c-onnect  property  with  a  trunk  sewer,  the  N.  E.  339. 

person  benefited  may  be  assessed  for  the  "State,   Frevert,  Prosecutor,  v.  Bay- 

cost  of  a  lateral,  and  for  what  it  will  onne,  63  N.  J.  L.  202,  42  Atl.  773. 

cost  at  tlie  time  to  construct  the  trunk  Wharf  property  which  is  the  lowest 

sewer,  less  what  has  been  paid  thereon  of  grounds  to  be  drained  by  a  sewer  i» 

by  other  property,  if  the  person  assessed  assessable  for  the  construction  thereof 

is  benefited  to  the  extent  of  that  amount,  although   no   connection    is   made   with 

DeWitt  V.  Elisabeth,  56  N.  J.  L.  119,  27  the   sewer,   since   the   owners   of   lower 

Atl.  801.  grounds  are  interested  in  and  benefited 

The  benefits  to  the  property  to  be  ben-  by  the  proper  drainage  of  upper  grounds, 
oflted  in  the  future  may  be  assessed  at  whereby  the  waters  from  them  are  pro- 
the  time  of  the  assessment  of  the  abut-  vided  with  a  channel  instead  of  spread- 
ting  property,  although  the  assessments  ing  over  the  ground  below.  Boeres  v. 
do  not  become  liens  until  the  connecting  Btrader,  1  Cin.  Sup.  Ct.  Rep.  67* 
sewers  are  built.     Vreeland  ▼.  Bayonne, 
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ertj  cannot  be  benefited  for  agricultural  or  sanitary  purposes  will 
not  defeat  the  assessments^  But  land  within  the  water  shed,  but  not 
abutting  on  the  sewer,  cannot  be  assessed  as  benefited  property  for  the 
expense  of  enclosing  as  a  sewer  a  water  course  which  formerly  fur- 
nished open  sewerage,  on  the  ground  that  the  odors  and  noxious  sub- 
stances which  cause  discomfort  and  injure  health  are  confined 
thereby,  as  such  benefit  is  enjoyed  by  the  whole  city  in  coiunion.-^ 
If  no  drainage  is  in  fact  obtained  by  the  improvement,  tlie  assess- 
ment cannot  be  upheld.** 

173b.  Belation  between  benefits  and  assessments. —  When  an  assess- 
ment is  laid  upon  property  for  the  benefit  conferred  by  a  drain,  the 
assessment  cannot  exceed  the  benefit  conferred,  and  should  be  propor- 
tionate thereto.^  An  assessment,  therefore,  of  the  contract  price  upon 
rhe  land,  without  any  regard  to  the  extent  of  benefit  conferred,  can- 
not be  sustained.*  So,  if  one  parcel  of  land  receives  greater  benefit 
than  another,  its  assessment  should  be  correspondingly  greater.** 

''lUinoU  O.  B.  Oo.  ▼.  East  Lake  Fork  to  be  pumped  hj  steam  power  from  deep 

Sjiecial  Drainage  Dist,  129  111.  417,  21   sewers,  and  imposing  a  surface  tax.  iiiii- 

X.  S.  92a;  Minneapolis  d  St,  L.  R,  Oo.   form  according  to  area,  on  eneh  lot  in 

V.  Lindguist  (Iowa)  93  N.  W.  103.  the  drainage  diptricts,  to  defray  the  ex- 

^Re    Beechwood    Avenue    Beioer,    179   pense  of  running  and  maintaining  tlie 

Pa.  490,  36  Atl.  209.    The  court  refused   pumps  and  engines,  also  imposing  a  spc- 

to  modify,  or  to  distinguish,  this  case  cial  tax  on  the  drainage  dUtriotH  in  pro- 

frcMn  Re  Park  Avenue  Beioera,  169  Pa.  portion   to  the  expenditure  in   each   to 

433,  32  Atl.  574.  pay  interest  od  the  conKtniction  bonds 

"ABsessmenta  for    the    paving    of    a   and   improvement  certifiwites.    and   a«- 

r^reet  and  the  providing  of  all  drainage  thorizing  an  assessment  on  the  districts 

necessary  therefor  are  void,  and  cannot  drained  of  the  whole  cost  of  the  sewers. 

be  enfoit;ed  in  an  action  by  the  city  for   main  and  lateral,  and   pumping  works. 

the  benefit  of  the  contractor,  although   is  void,  because  the  burden  laid  is  not 

sacb  work  was  done  in  the  manner  di-   graduated   and   limiteil  by  the  benefits 

reeled  by  the  officers  to  whose  discretion  to  the   property   drained:    because,   the 

the  points  and  manner  of  making  such   drainage  district,  not  beinj^  coterminous 

a   drainage  were  left  by  the  contract,   with  any  political  subdivision,    cannot 

where  the  necessary  drainage  was  not   be   separately   taxed;    and   because  the 

furnished  at  all;  since,  as  to  the  land   property,  whether  real  or  personal,  out 

owners  on  the  street,  there  is  a  contract   of  which  the  tax  is  to  be  collected  or 

for  the    furnishing    of    the    necessary   levied  upon,  is  not  designated,  nor  is  any 

drainage,  which  must  be  fulfilled.     To-   mode  of  enforcing  collection  prescribed. 

f'tfo  use  of  Wemeri  v.  Grosser ^  6  Ohio  State,   M'Glosky,  Prosecutor ,   v.    Cham- 

S.  ft.  C.  P.  Dec.  178.  herlin,  37  N.  J.  L.  388. 

See,  also,  infra,  9  239.  'Sherwood  ▼.  Duluth,  40  Minn.  22.  41 

^Wewell  Y.   Cincinnati,  45    Ohio    St.   N.  E.  234. 

407,  15  N.  E.  196.  A  drainage  act  by  which  the  cost  of 

^Tide-tcater  Co.  ▼.  Coster,  18  N.  J.  Eq.   the  improvements  is  to  bo  a8si»s'.od  on 

ol8,  90  Am-  Dec.  634.  the  land  benefited  in  proportion  to  the 

The    New    Jersey    act    of    March  27,  benefits  conferred  subjects  the  benptifj-it 

1874,  creating  in  Hoboken  and  Weehaw-   land  to  a  charge  of  such  portion  of  the 

ken  two  drainage  districts,  and  const i-   expense  as  accords  with  the  benefit  re- 

tuting  a  commission  to  build  main  and   coived :   and  does   not  require  the  land 

lateral  sewers  to  drain  them,  and  adopt-    owner  to  pay  a  proportion  of  the  whole 

ijig  a  plan   by   which   the  aewage    was  cost,   measured  by  tlie  benefit  to  him, 
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17Sc.  Excessive  assessments. — If  the  assessment  is  to  be  sustained 
because  of  benefit  conferred,  and  the  assessment  plainly  exceeds  tho 
benefit,  it  will  not  be  upheld.^  So  that  in  case  the  property  derives  ncj 
benefit,  it  is  not  liable  to  assessment.*  The  courts  in  some  cases  have 
been  so  impressed  with  the  necessity  of  making  the  assessment  cor 
respond  with  the  benefit  that  they  have  held  that  the  assessment  could 
be  laid  on  no  other  ground  than  that  of  special  benefit.*  This  dec- 
laration, however,  loses  sight  of  the  cases  of  drainage  to  abate  nui- 
sances, and  for  the  general  public  good,  the  principles  governing 
which  are  set  forth  in  a  preceding  section.*  And  it  must  be  limited 
to  cases  in  which  the  assessment  is  sought  to  be  sustained  on  the 
groimd  of  benefits,  and  not  under  the  general  police  and  taxing  pow(  r 
of  the  state  to  ameliorate  local  conditions.^ 

An  order  of  court  allowing  drainage  commissioners  to  raise  a  cx^r 
tain  sum  for  improvements  in  the  district  is  not  a  direction  of  aw 
assessment  against  lands  regardless  of  benefits,  but  merely  limits  tin 
amoimt  that  may  be  raised,  the  assessment  of  which  is  left  for  tin 
jury.®  Mere  matters  of  detail  in  adjustment  of  the  assessment  arc 
for  the  oflicers  having  charge  of  the  improvement,  and  not  for  the 
courts,  and  the  courts  will  not  interfere  with  matters  of  judgment, 
but  will  only  interfere  in  case  the  officers  manifestly  proceed  on  a 
wrong  principle,  or  make  a  wrong  use  of  a  right  principle  in  reach 
ing  their  conclusion.''^  Legislative  authority  to  assess  the  cost  of  a 
drain  on  abutting  property  concludes  the  question  whether  or  not  it 

whether  that  proportion  exceed  the  ben-  *8upra,  S  172. 

efits  or  not,  and  ib  therefore  within  the  '^Hosmer  v.  Hunt  Drainage  Dial,  135 

legislature's   constitutional    power.      Re  111.  51,  26  N.  E.  687. 

Drainage  hettoeen  Lower  Ohatham  and  *Ho8mer  v.  Hunt  Drainage  Dist.  134 

Little  Fallsy  36  N.  J.  L.  497.  111.  360,  26  N.  E.  684. 

*Ue  New  Orleans  Draining  Co.  11  La.  ^Oil   City  v.   Oil  City  Boiler  Works, 

Ann.  338;  Lovell  y.  Sny  Island    Levee  152  Pa.  348,  25  Atl.  549;  DeOravelle  \. 

Drainage  Dist.   159   111.   188,  42  N.  E.  Iberia  d  8t.  M.  Drainage  Dist,  104  La. 

600;  Parker's  Appeal,  169  Pa.  433,  32  703,  29  So.  302;  Reclamation  Dist.  No. 

Atl.  674;   Cribbs  v.  Benedict,  64    Ark.  JOS  v.  Hagar,  66  CaJ.  64,    4    Pac.    96: 

656,  44  S.  W.  707;    Hosmer    v.    Hunt  Walsh  v.  Amous,  6  La.  Ann.  97;  State. 

Drainage  Dist.  136  111.  61,  26  N.  E.  587;  Brition,  Prosecutor,  v.  Blake,  35  N.  J. 

People  ex  rel.  I  jams  y.  Meyers,  124  III.  L.  208,  Affirmed  in  36  N.  J.  L.  443 ;  Peo- 

96,  16  N.  E.  89;  Springfield  v.  Sale,  127  pie  v.   Hagar,  62  Cal.  171;    Miller    v. 

111.  359,  20  N.  E.  86.  Logan  County,  3  Ohio  C.  C.  617. 

^Metropolitan  Bd.  of  Works  v.  Vau^-  Conflicting  testimony  aa  to  whether 

hall  Bridge  Co.  7  El.  &  Bl.  964,  26  L.  J.  or  not  lands  assessed  under  a  drainage 

Q.  B.  N.  S.  263,  3  Jur.  N.  S.  1216.  act  are  in  fact  benefited  wiU  not  justify 

*Sears  v.  Boston  Street  Comrs.    173  the  court  in  setting  aside  an  assessment. 

Mass.  360,  63  N.  E.  876.  even  in  cases  of  great  hardship.    It  must 

A  strip  of  land  lying  along  a  sewer,  appear  that  the  commissioners  were  so 
whidi  is  too  narrow  to  be  benefited  by  clearly  wrong  as  to  indicate  bias,  par- 
its  construction,  cannot  be  assessed  for  tiality,  fraud,  corruption,  or  other  un- 
its cost.  Atlanta  v.  Oabbett,  93  Ga.  due  influence.  Re  Pequest  River,  42  N. 
206,  20  S.  E.  306.  J.  L.  553. 
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is  benefited  so  far  as  the  courts  are  concerned.'  The  levying  of  a 
tax  is  prima  facie  evidence  that  the  property  is  benefited.*  Under 
such  rule  the  mere  fact  that  the  taxpayer  shows  that  in  the  particular 
case  the  drain  is  of  no  actual  benefit  to  him  will  not  induce  the  court 
to  interfere  for  his  relief  if  the  assessment  was  made  on  a  right  prin- 
ciple, and  an  attempt  was  made  to  place  the  assessment  on  the  prop- 
erty which  should  bear  it.^^  But  the  mere  levying  of  the  assessment 
is  not  conclusive,  and  may  be  shown  to  have  included  property  which 
should  not  have  been  included  because  it  was  not  bound  to  contribute 
to  the  expense  of  the  improvement,  for  the  reason  that  it  was  not  with- 
in the  territory  which  could  be  charged  with  such  expense.^* 

173d.  Excessive  drainage  facilities. —  The  theory  iJiat  the  right  to 
require  a  landowner  to  pay  for  drainage  is  based  on  the  benefit  con- 
ferred on  him  is  tested  when  the  attempt  is  made,  to  make  an  assess- 
ment for  drainage  which  is  in  excess  of  the  needs  of  the  property 
assessed,  and  is  for  the  benefit  of  other  landowners  or  the  public. 
Under  such  circumstances  a  strict  adherence  to  the  doctrine  that  the 
lienefit  must  equal  the  assessment  will  preclude  the  assessment  of  the 
entire  cost  of  the  improvement  upon  the  particular  land,  although  it 
in  fact  should  bear  the  burden.  The  courts,  therefore,  even  though 
attempting  to  adhere  to  the  benefit  theory,  have  made  numerous  ex- 
ceptions which  have  quite  weakened  the  theory,  although  they  have 
not  professed  to  discredit  it  The  doctrine  of  frontage  and  area  as- 
sessments, which  will  be  considered  in  a  subsequent  section,*  requires 
an  abandonment  of  the  benefit  theory  so  far  as  it  is  applied  to  make 
the  benefit  to  the  individual  tracts  assessed  equal  the  assessment,  and 
the  principles  already  set  forth  show  that  the  theory  represents  only 
a  portion  of  the  law  governing  the  local  assessments  for  drainage  pur- 
poses ;  but,  for  the  purpose  of  determining  the  principles  of  the  courts 
which  profess  to  adhere  to  such  theory,  an  examination  of  the  ex- 
ceptions which  they  have  made  will  be  undertaken.  If  the  drain  for 
which  the  assessment  is  made  is  larger  than  the  needs  of  the  assessed 
property  require,  a  strict  application  of  the  doctrine  of  benefits  would 
absolve  the  property  from  such  portion  of  the  assessment  as  is  in  ex- 
cess of  such  needs.*    But  if  the  drain  is  no  larger  than  is  needed  by 

V.  d  A.  MeKechnie  Brexcing  Co.  v.  ^Post,  §   175. 

Canandaigua,  15  App.  Div.  139,  44  N.  *Parker*8  Appeal,  169  Pa.  433,  32  Atl. 

Y.  Supp.  317.  574. 

*Heman  v.  Wolff,  33  Mo.  App.  200.  But  under  a  municipal  charter  author- 

^incinnaii  use  of  Wilson  v.  Fugman,  izing  the  assessment  of  the  expense  of 

5  Ohio  N.  P.  14.  constructing  a  sewer  on  land  epecially 

"Weweil  r.   Cincinnati,  46   Ohio    St.  benefited,  the  owners  of  land  along  the 

407,  16  N.  E.  196:   People  ex  rel.  Mar-  line  of  improvement,  who  are  benefited 

PM  T.  Brooklyn,  23  Barb.  166.  to  an  amount  exceeding  the  coet  of  the 
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the  particular  district  which  was  in  need  of  drainage,  for  the  benefit 
of  which  the  drain  is  constructed,  there  is  no  contention  in  any  quar- 
ter that  the  assessment  should  be  set  aside  for  that  reason.^  Con- 
versely, if  the  drain  is  made  much  larger  than  the  needs  of  the  dis- 
trict through  which  it  is  constructed  require,  for  the  purpose  of  ac- 
commodating other  districts  or  sections  of  territory,  there  is  no  prin- 
ciple of  taxation  which  would  throw  the  entire  cost  on  the  local  dis- 
trict.* The  theory  of  benefit  thus  appears  to  be  limited  to  the  right 
to  lay  an  assessment  upon  the  particular  section  of  t>erritory  for  an 
improvement  upon  it,  and  not  upon  the  particular  parcels  within 
that  section  which  are  incidentally  benefited.     If  the  larger  section 

Rewer,  cannot  object  to  their  assessment,  is,  whether  or  not  their  lands  are  as- 

on  the  ground  that  the  sewer  was  con-  sefised  more  or  less  than  they  are  bene- 

atructed   larger  than  the  necessities  of  fited  by  the   improvement,  or  more  or 

ordinary  sewerage  required,  for  the  pur-  less  than  their  proportionate  share   of 

pose   of   receiving    the   discharge    from  the  cost.     McVhesney  v.  Hyde  Park,  151 

other  drains.     Hungerford  v.  Hartford,  111.  634,  37  N.  E.  858. 

39  Conn.  279.  *Harri^burg  y,  Cunimings,  6  Pa.  Dist. 

The  owner  of  a  vacant  lot  is  benefited  R.  437. 

by  the  construction  of  a  sewer  in  the  But  the  oases  holding  that  property 

increased  value  of  the  lot,  and  the  fact  cannot  be  a^sseesed  for  the  construction 

that  it  is  vacant  will  not  relieve  it  from  of  a  tnmk  sower  when  a  lateral  would 

asBC^ssment   under   a   charter   providing  have  been  sufficient  were  appeals  or  ex- 

that  assessments  for  the  expense  of  con-  oeptions  to  the  report  of    the    jury    of 

structing  a  sewer  shall  be  according  to  viewers.     After  their  report    has    been 

the  benefits  conferred.     Clapp  v.  Hart-  confirmed,     snob     a     readjustment     of 

ford,  35  Conn.  66.  amoimts,  if  entered   upon  in  a  defense 

That  there  is  no  immediate  need  of  to  the  lien,  would  be    in    disregard    of 

local  drainage  in  the  case  of  a  particu-  the  effect  to  be  given  to  the  record  of 

lar  lot  or  parcel  of  land  will  not  exempt  the     confirmed    report    of    tlie    jury    of 

it  from  assessment  for  sewer  purposes,  view.     Philadelphia  v.  A'ocfc,  44  W.  N. 

under  a  statute  providing  for  exemption  C.  656. 

of  land  for  which  local  drainage  is  not  And  some  cases  have  lost  sight  of  tho 
needed,  where  it  will  be  benefited  as  are  principle  involved,  and  held  that  a  dis- 
other  lands  in  the  sewer  district  by  hav-  trict  sewer  may  be  constructed  of  dimen- 
ing  the  sewage  carried  away,  in  addition  sions  larger  than  necessary  for  the 
to  the  local  benefit  when  built  upon,  drainage  of  the  district,  so  a«  to  receive 
Ford  ▼.  Toledo,  64  Ohio  St.  92,  59  ^.  E.  drainage  from  other  districts,  and  the 
779.  property  within  the  district  be  corn- 
Land  located  in  a  drainage  district  pelled  to  pay  for  it,  under  a  charter 
within  a  municipal  corporation  is  not  authorizing  the  construction  of  district 
relieved  from  liability  for  special  as-  sewers  to  connect  with  public  sewers  or 
cessment  levied  for  the  construction  of  other  district  sewers,  of  such  dimennions 
a  sewer  system  involving  the  construe-  as  may  be  prescribed  by  ordinance,  the 
(ion  of  a  central  reservoir  and  pumping  cost  of  the  same  to  be  assessed  again.st 
works  witliin  the  district,  because  it  is  the  property  located  in  the  district, 
somewhat  higher  than  the  adjoining  Kansas  use  of  Adkins  v.  Richards,  34 
lands,  and  could  have  been  drained  by  Mo.  App.  521. 

the  ordinary  "gravity  system."  The  So,  under  the  Massachusetts  statutes, 
choice  of  the  mode  of  drainage  is  with-  the  cost  of  an  outlet  sewer,  which  is  al- 
in  the  legislative  discretion  of  the  mu-  so  intended  for  the  use  of  the  property 
nicipal  authorities,  with  which  the  through  which  it  is  constructed,  need 
courts  will  not  interfere  unless  clearly  not  be  assessed  on  any  part  of  the  prop- 
abused,  and  the  only  question  that  am-  crty  drained  by  the  connecting  sewers. 
I'crns  landowners,  in  a  proceeding  to  con-  Ayer  v.  Somerville,  143  Mass.  586,  10  N. 
firm  a  special  assessment  in  such  ease  E.  457. 
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is  sufBeiently  benefited  so  as  to  uphold  a  special  assessment  for  the 
improvement,  land  within  the  section  cannot  refuse  to  bear  its  por- 
tion of  the  assessment  merely  because  it  is  not  specially  benefited  by 
tbe  impTOvement.     This  shows  that  the  assessments  upon  the  individ- 
ual parcels  are  not  supported  by  the  fact  that  the  benefit  is  equal  to 
the  assessment,  but  by  the  fact  that,  as  members  of  the  community, 
the  owner  of  the  parcel  is  boimd  to  bear  his  share  of  the  public  bur- 
den, and  that  he  is  regarded  as  sharing  in  the  benefit  to  the  general 
public  to  snob  an  extent  that  he  cannot  be  heard  to  say  that  he  re- 
ceived no  special  benefit    The  exceptions  which  the  courts  have  made 
to  the  general  theory  of  assessments  for  benefits,  therefore,  show  that 
even  the  courts  which  profess  to  adhere  to  that  theory  do  not  do  so,  but 
ictually  decide  in  favor  of  the  broader  doctrine  while  apparently  only 
making  exceptions  to  the  benefit  theory  which  they  profess  to  follow. 
.Vgain,  if  the  drain  is  constructed  larger  than  present  needs  require, 
to  accommodate  future  inhabitants  of  the  district  for  which  it  was 
<*reated,  and  the  property  in  which  is  charged  with  its  cost,  the  in- 
dividual taxpayer  cannot  refuse  to  pay  his  assessment  on  that  ground, 
}iecause  the  officers  in  charge  of  the  improvement  must  be  given  dis- 
<Tetion  as  to  the  best  means  of  providing  for  the  needs,  both  present 
and  prospective.*     These  considerations  show  that  in  considering  the 
<|ue3tion  of  benefits  for  which  property  can  be  assessed,  regard  should 
be  had  not  to  the  needs  of  the  individual,  but  to  those  of  the  com- 
munity or  district,  the  interests  of  all  the  members  of  w^hich  are  the 
!^me,  and  for  the  protection  of  which  interests  the  individuals  unite 
their  private  interests  in  a  plan  for  the  common  welfare.     Property 
<*annot  be  assessed  for  the  construction  of  drains  which  are  outside  of, 
and  do  not  benefit,  the  natural  district  in  which  the  property  is  lo- 
oated.*     The  extent  to  which  courts  depart  from  the  theory  of  bene- 
fits while  assuming  to  follow  it  is  illustrated  by  a  ruling  that  the  fact 
that  the  assessment  of  benefits  exceeds  the  intrinsic  value  of  the  land 

•The  mere  fact  that  real  estate  with-  yet  it  cannot  exceed  the  cost  of  the  im- 
m  a  municipal  corporation  has  not  been  provement,  so  that  a  municipal  corpora- 
$«ubdivided  into  lota  and  blocks,  and  that  tion  cannot  take  the  aggregate  cost  of 
it  is  in  present  use  solely  for  fanning  local  sewers  for  a  whole  district, — that 
purposes,  does  not  exempt  it  from  a  spe-  is,  treat  the  main  sewers  as  local,  re- 
rial  a«se5sment  for  a  trunk  sewer  capa-  quire  the  excess  of  cost  to  be  paid  by 
hie.  with  laterals,  of  draining  the  whole  the  city,  and  divide  this  aggregate  sum 
territory,  where,  by  reason  of  its  adapt-  by  the  aggregate  frontage  of  abutting 
ability  for  suburban  residences,  the  con-  lots,  to  establish  a  rate  of  cost,  and 
j^tniction  of  such  sewer  will  result  in  an  then  assess  this  rate  against  each  lot  ae- 
increase  in  the  present  market  value  cording,  to  frontage,  with  an  equitable 
thereof,  L^teh  v.  LaOrange,  138  111.  nllowance  for  comer  lots,  etc..  liable  to 
2PJ.  27  N.  E.  W7.  charge  for  more  than  one  sewer.  Wit- 
*  While  the  meauure  of  a  sewer  as-  man  v.  Reading,  169  Pa.  375,  32  Atl, 
•nsment  is  the  amount  of  the  benefit,  576. 


934 


RIGHTS  BETWEEN  PVBLIC  AND  INDIVIDUAL. 


[§  173d 


assessed  does  not  invalidate  it'^  Of  course,  it  cannot  be  contenJe<l 
that  the  assessment  follows  the  rule  of  benefits  if  it  exceeds  the  total 
value  of  the  property  after  the  improvement  is  made. 

173c.  Assessment  of  land  already  drained. — Under  the  rule  that  as- 
sessments are  based  on  benefits,  no  assessment  can  be  laid  upon  prop- 
erty which  is  already  drained,  unless  it  is  because  of  incidental  bene- 
fits, such  as  the  improvement  of  the  healthfulness  of  the  community, 
or  the  betterment  of  highways,  or  some  other  cause  which  will  result 
in  individual  benefit  to  the  property  upon  which  the  assessment  is 
sought  to  be  laid.^  If  lands  already  supplied  with  drainage  are  ex 
empted  from  assessment  by  statute,  they  cannot  be  assessed  if  they 
are  already  supplied  with  local  drainage,  and  are  not  specially  bene- 
fited by  the  construction  of  the  drain  for  which  the  assessment  is 
sought  to  be  levied.-     But  the  mere  fact  that  property  is  drained  by 


^Re  Tuthill,  60  N.  Y.  Supp.  410. 

\iiCiii8on  V.  Price,  45  Kan.  296,  26 
Pac.  605. 

Under  a  municipal  charter  requiring 
that  assessments  for  the  expense  of  con- 
structing a  sewer  be  assessed  on  lands 
specially  benefited,  it  cannot  be  said 
that  lands  already  drained  of  their  sur- 
face water  by  a  brook  which  found  its 
way  to  a  river  are  specially  benefited  by 
tlie  construction  of  a  sewer  through 
other  lands,  into  which  the  waters  of 
such  brook  are  turned  and  carried  to 
the  river.  Hunf/erf<yf'd  v.  Hartford,  39 
Conn.  279. 

It  is  not  within  the  discretion  of  com- 
missioners authorized  to  assess  the  cost 
of  a  sewer  upon  such  real  estate  aa  they 
shall  deem  benefited,  to  assess  a  lot 
drained  by  another  sewer,  and  which 
could  not  connect  with  the  new  sewer 
except  by  crossing  for  over  100  feet  the 
land  of  other  parties,  while  another  and 
larger  lot  directly  opposite  is  not  as- 
sessed, Longley  v.  Hudson,  4  Thomp.  & 
C.  35.3. 

Abutting  property  cannot  be  assessed 
for  the  construction  of  a  sewer  on  the 
opposite  side  of  the  street,  when  a  sewer 
has  already  been  construct-ed  on  the  ad- 
jacent side  of  ample  capacity,  and  the 
new  one  could  not  be  reached  from  the 
premises  because  of  double  car  tracks, 
and  gas  and  water  pipes  in  the  middle 
of  the  street.  Philadelphia  v.  Potter,  5 
Pa.  Co.  Ct.  .324. 

A  property  owner  is  not  liable  for  a 
sewer  frontage  tax,  in  so  far  a-s  the  new 
sewer  is  laid  in  the  same  street  and  par- 
allel to  a  sewer  erected  at  his  private 
expense,  of  materials,  in  a  manner,  and 


under  a  plan  specified  by  the  municipal 
corporation,  as  those  are  elements  whicl> 
constitute  a  public  sewer.  Philadelphia 
Hfte  of  Noonan  v.  Vemer,  8  Pa.  Co.  Ct. 
07. 

Wliere  a  sewer  has  been  made  througli 
an  alley  in  the  rear  of  a  lot,  on  which 
there  is  but  one  improvement,  already 
supplied  with  drainage  by  the  sewer  pre- 
viously made  in  the  street  in  front,  sucli 
lot  cannot  be  assessed  for  the  alley 
sewer,  unless  there  is  actual  drainage 
into  it.  Cincittnati  v.  Weicell,  9  Ohio 
Dec.  Reprint,  677. 

A  private  sewer  is  not  independent  of 
a.  public  one.  so  as  to  exempt  its  owner 
from  assessment  for  the  expense  of 
building  the  latter,  where  it  was  en- 
countered in  constructing  the  public  one, 
rendering  it  necessary  to  cut  it,  after 
which  it  was  connected  with  and  dis- 
charged into  the  public  sewer.  Sargent 
V.  New  Haven,  62  Conn.  511,  26  Atl. 
1057. 

'Cincinnati  iise  of  Wilson  v.  Hess,  19 
Ohio  C.  C.  252:  Toledo  use  of  Gates  v. 
Lake  Shore  d  M.  8.  R.  Co.  4  Ohio  C.  C. 
113:  Blue  v.  Wentz,  54  Ohio  St.  247,  43 
N.  E.  493. 

Property  drained  by  a  sewer  con- 
structed at  the  expense,  partly  of  the 
municipality  and  partly  of  the  property 
owners,  is  provided  with  local  drainajge 
within  the  meaning  of  a  statute  ex- 
empting such  property  from  assessment 
for  a  system  of  sewer  improvement. 
Weicell  V.  Cincinnati,  45  Ohio  St.  407, 
15  N.  E.  196,  Affirming  9  Ohio  Dec.  Re- 
print, 677. 

An  owner  of  pro j>erty  afforded  drainage 
by  an  existing  sewer  cannot  be  Msetaed 
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a  private  drain  which  the  owner  may  be  required  to  discontinue,  or 
which  does  not  meet  the  needs  of  the  property  as  it  would  be  served 
by  a  public  drain,  does  not  absolve  the  property  owner  from  liability 
to  contribute  to  the  cost  of  the  public  one.^  So  the  land  is  not  re- 
lieved from  liability  to  assessment  because  sewers  adequate  for  its 
drainage  have  been  constructed  in  other  streets  if,  according  to  the 
drainage  plan  in  force,  the  owner  has  no  right  to  use  them,  or  may 
be  required  to  use  the  drain  in  his  o^vn  street.*  And  the  mere  fact 
that  a  sewer  already  exists  is  not  of  itself  sufficient  to  show  that  there 
is  no  benefit  from  the  construction  of  the  new  one^  so  as  to  be  subject 
to  assessment.^ 

for  the  cost  of  a  new  general  sjstem  themselves,  so  that  they  were  already 
of  sewerage,  in  the  construction  of  which  furnished  with  sufficient  drainage.    Mil- 
the  old  sewer  was  destroyed  or  changed,   ler  v.  Toledo ,  12  Ohio  C.  C.  706. 
Potter  ▼.  Nortcood,  21  Ohio  C.  C.  461.  An  injunction  will  be  granted  to  en- 

But  an  assessment  of  property  for  the  join  the  collection  of  a  sewer  assessment 
eonstruction  of  a  sewer  is  not  invalid  as  at  the  suit  of  the  owner  of  one  of  the 
being  already  provided  with  local  drain-  subdivisions  of  a  lot,  which,  prior  to  its 
age,  within  a  statute  prohibiting  the  as-  subdivision,  abutted  on  an  alley  in 
^vflsment  of  lots  not  needing  or  already  which  a  sewer  had  been  constructed,  in 
provided  with  local  drainage,  where  the  the  rear  of  the  subdivision  of  which  a 
old  sewer,  beginning  and  ending  on  pri-  new  sewer  is  constructed,  where  the 
vate  property,  is  8i2>ject  to  be  closed  at  owner  of  such  subdivision  had  paid  a 
any  time,  and  has  in  fact  no  proper  out-  proportion  of  the  assessment  against 
let-  Wilson  v.  Cincinnati,  5  Ohio  N.  P.  the  whole  of  the  original  lot  for  the 
68.  prior  established  sewer,  and    had    con- 

Wbere  the  topography  of  the  property  structed  a  drain  pipe  into  it,  as  his  lot 
furnishes  all  necessary  local  surface  is  already  supplied  with  drainage  so  as 
drainage,  and  a  tile  sewer,  constructed  to  be  exempt  from  assessment  for  the 
by  the  property  owner,  receives  and  dis-  oonstniction  of  another  sewer,  under  the 
<4iarg88  the  surface  and  other  drainage  Ohio  statutes.  Miller  ▼.  Toledo,  7  Ohio 
upon  the  premises  into  a  trunk  sewer,   N.  P.  477. 

there  is  a  sufficient  local  drainage,  with-  'Philadelphia  ▼.  Oadwalladerj  20  W. 
in  the  meaning  of  a  statute  exempting  N.  C.  14;  Re  Evane  Avenue  Sewer,  32 
from  assessment  for  sewer  purposes,  Pittsb.  L.  J.  N.  S.  24 ;  Re  Broad  Street, 
property  provided  with  sufficient  local  9  Kulp,  37;  Sargent  v.  Vew  Haven,  62 
drainage.  Cincinnati  v.  Sullivan,  9  Conn.  511,  26  Atl.  1057. 
Ohio  S.  &  G.  P.  Bee.  598.  The  owner  of   property  benefited  by 

An  injunction  will  be  granted  to  re-  the  ocxistruotion  of  a  public  sewer  is 
strain  Uie  collection  of  an  assessment  not  exempt  from  assessment  therefor  be- 
upon  property  for  the  construction  of  a  cause  already  amply  served  by  its  pri- 
local  sewer^  under  a  statutory  provi-  vate  drain  constructed  in  the  street  un- 
sion  that  lands  not  needing,  or  already  der  license  from  the  municipal  corpora- 
supplied  with,  local  drainage  cannot  be  tion,  and  it  is  immaterial  that  such  pri- 
asposed  for  the  construction  of  local  vate  sewer  had  been  tapped  by  the  board 
drainage  facilities,  where,  many  years  of  education  without  his  consent.  Phila- 
prior  thereto,  such  property  had  been  delphia  use  of  Yost  v.  Odd  Fellowe  Hall 
assessed,  according  to  benefits,  for  a  Asso.  168  Pa.  105,  31  Atl.  917,  Affirming 
sewer  ol  considerable  length,  and  tapped   4  Pa.  Dist.  R.  3. 

by  other  sewers,  although  not  abutting       ^Philadelphia  v.  Nock,  44  W.   N.  C. 
thereon,  as  such  sewer  is  a  main  sewer   656;  People  ex  rel.  Albright  v.  Buffalo, 
within  a  provision  permitting  the  con-   52  N.  Y.  Supp.  689. 
stroction  of  local  sewers  where  no  main       ^Park  Ecclesiastical  Soc,  v.  Hartford, 
sewer  has  been  established,  of  the  bene-   47  Conn.  89. 

fits  of  which  the  owners  of  the  property       The  mere  fact  that  one  whose  estate 
so  accessed  wejv    justifi^    in    availing  is  assessed  for  construction  of  a  sewer 
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In  determining  the  amount  of  an  assessment  on  a  particular  piece 
of  property  for  the  expense  of  constructing  a  sewer  under  a  charter 
providing  that  the  assessment  be  in  accordance  with  the  benefits  con- 
ferred, it  is  proper  to  take  into  consideration  the  fact  that  the  owner 
had  constructed  a  private  drain,  in  consequence  of  which  the  improve- 
ment was  of  less  benefit  to  him,  and  for  that  reason  to  assess  him 
less  than  otherwise  would  have  been  done.®  In  any  event,  to  relieve 
from  assessment  because  of  existing  drainage,  it  must  be  adequate  to 
the  needs  of  the  property.  Therefore,  there  may  be  an  assessment 
for  a  sewer  when  the  existing  drain  is  only  for  surface  drainage." 
And  the  sewer  must  be  not  only  adequate  to  the  needs  of  the  property 
sought  to  be  assessed,  but  it  must  not  be  detrimental  to  the  public  in- 
terests, so  that  the  public  will  have  no  right  to  require  its  removal.^ 
And  its  capacity  must  be  sufficient  to  meet  all  needs.* 

had  drained  into  a  culvert  laid  across  turned  therein  without  creating  a  nuis- 

the  highway  will  not  show  that  the  es*  ance,  prohibited  by  statute.     Cincinnati 

tate  was  not  benefited,  if  it  does  not  ap-  use  of   Jonte   ▼.  Kcisaeltnann,    10    Ohio 

pear  that  the  culvert  was  laid  out  as  a  Dec.  Reprint,  790. 

drain,  or  that  he  had  any  right  to  drain       An   upper   proprietor    whose   land    is 

into    it.     Keith    ▼.  Boston,  120    Mass.  already  sufficiently   drained   by   private 

108.  ditches  conducting  the  water  upon  low- 

*Clapp  V.  Hartford,  36  Conn.  66.  er  lands,  which  he  has  no  right  to  bur- 

Wincinnati  ▼.  Honnigfort,  32  Ohio  L.  den  therewith  in  that  way,  is  benefited 

J.  32;    Thrall  ▼.  Williamsport,   18   Pa,  by   the  construction  of   a   public  ditcli 

Co.  Ct.  330 ;  Ford  v.  Toledo,  64  Ohio  St.  draining  such  lower  lands  so  as  to  make 

92,  69  N.  E.  779.  his  drainage  thereover  lawful,  and  may 

It  is  no  defense  to  an  action  brought  be  assessed  for  the  construction  thereof, 
to  recover  a  sewer  assessment  that  there  although  the  ditch  does  not  reach  hi.s 
had  been  previously  constructed  in  the  land  or  receive  water  directly  there - 
street,  by  the  city,  at  its  own  expense,  a  from;  and,  in  estimating  such  benefits. 
tile  sewer,  solely  for  the  drainage  of  the  viewers  may  take  in5>  consideration 
stagnant  water  from  a  pond  into  a  trunk  anything  increasing  the  market  value  of 
sewer,  although  such  tile  sewer  is  of  the  land  by  reason  of  the  drain,  indud- 
sufilcient  capacity  to  drain  abutting  lots,  ing  the  advantage  thereto  afforded  by 
under  a  statute  exempting  lots  from  as-  having  the  outlet  to  his  private  drains 
sessmcnt  for  local  drainage  or  sewerage  made  lawful,  and  a  release  from  liabil- 
where  already  provided  therewith,  as  ity  of  injunction  on  the  part  of  the 
such  statute  contemplates  a  sewer  in-  lower  landowners,  restraining  the  wrong- 
tended  and  used  exclusively  for  the  ful  discharge  thereon.  Culhertaon  t. 
drainage  and  accommodation  of  the  lots.  Knight,  162  Ind.  121,  62  N.  E.  700. 
Toledo  use  of  Gates  v.  Broum,  2  Ohio  N.  WeKoven  v.  Lake  View,  129  111.  309, 
P.  45;  ToUdo  use  of  Gates  v.  Kohn,  2  21  N.  E.  813. 
Ohio  N.  P.  47.  Under  a  statute  authorusing  the  as- 

*it?07uiaZe  ▼.  Soudder,  12    Ohio   C.  C.  sessment  of  the  expense  of  a  sewer  on 

770;  Sargent  v.  New  Haven,  62  Conn,  every  person  "whose  real  estate  may  be 

511,  26  Atl.  1057.  benefited  thereby,"  property  may  be  as- 

Lots  are  not  to  be  deemed  aJready  sessed  which  connects  with  a  sewer  for 
provided  with  drainage,  so  as  to  be  which  the  sewer  the  expense  of  which 
exempt  from  taxation  for  sewer  ptur-  is  to  be  assessed  forms  an  outlet, 
poses,  because  they  reach  back  to  a  per-  where,  before  the  building  of  the  new 
manent  water  course,  which  will  take  sewer,  the  old  sewer  was  at  times 
their  surface  water,  where  drainage  choked  up  so  that  the  property  connect- 
other    than    surface    water    cannot    be  ed  with  it  was  flooded,  which  evil  waa 
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The  owner  of  lands  within  a  drainage  district  cannot  defeat  a  sec- 
ond assessment  necessary  to  complete  the  drainage  system  so  as  to 
drain  other  lands  in  the  district,  on  the  ground  that  his  lands  were 
drained  by  the  improvement  made  by  the  first  assessment,  and  there- 
fore did  not  need  further  drainage.*^  A  comer  lot  is  liable  to  assess- 
ment for  lateral  sewers,  under  a  statute  providing  that  the  cost  of 
such  a  sewer  must  be  assessed  upon  the  owners  of  lots  fronting  on  the 
streets  through  which  it  runs  in  proportion  to  the  benefit  received, 
not  exceeding  the  actual  benefit,  since  a  sewer  benefits  property  by 
drainage  of  the  street  as  well  as  by  direct  connection  with  it^* 
A  statute  authorizing  a  sewer  assessment  on  adjacent  property  re- 
fers to  property  adjoining  the  sewer,  and  does  not  authorize  assess- 
ment of  land  on  a  cross  street  in  which  a  sewer  may  also  be  laid  at 
any  time,  although  the  property  is  benefited  by  the  sewer,  since  a 
private  drain  therefrom  empties  into  it.*^ 

The  adequacy  of  a  private  sewer,  for  the  purpose  of  exempting  its 
owner  from  assessment  for  the  expense  of  constructing  a  public  one, 
must  be  determined  after  the  completion  of  the  public  one ;  and  where, 
in  constructing  the  public  sewer  in  a  highway,  the  private  one  was 
fnoountered,  rendering  it  necessary  to  cut  it,  it  was  no  longer  ade- 
(luate.** 

174.  "Who  may  be  included  in  drainage  district. —  When,  under  the 
procedure  of  a  particular  state,  drainage  is  done  by  districts  which 
are  small  political  subdivisions  of  the  state,  organized  to  carry  on  a 
particular  improvement,*  the  question  who  may  be  made  members  of 
the  districts  depends  upon  the  further  one  as  to  who  is  liable  for  the 
cost  of  the  drainage.  The  creation  of  the  district  is  simply  a  con- 
venient way  of  putting  into  practice  the  principle  that  those  living 
within  the  area  within  which  an  improvement  is  needed  may,  if  the 
public  good  requires  it,  be  compelled  to  bear  the  burden  of  the  im- 
provement    The  segregation  of  this  section  from  the  common  mass 

corrected    by    the    new    outlet    sewer,  a  tax  upon  any  territory  less  extensive 

Workman  v.  Worcester,  118  Mass.  168.  than  the  political  subdivision  of  which 

^Brigffs  v.  Union  Drainage  Dist,  No.  it  is  a  part,  except  by  due  regard  to  the 

1,  140  lil.  53,  29  N.  E.  721.  special  benefits    accruing    to    those    on 

.  ^People  ex  rel.  Tdber  v.  Adams,  45  N.  whom  it  falls ;  and,  to  constitute  such 

Y.  S.  R.  270,  18  N.  Y.  Supp.  443 ;  Phila-  a    political    subdivision,    the    territory 

delphia    t.  CadwalladeTf  3    Pa.  Co.  Gt.  must  be  invested  with  some,  at  least,  of 

203.  the  general  governmental  and  adminis- 

'"Coltcyn  V.  Tarhoitom,  7  Pa.  Dist.  R.  trative  powers  and  functions,  as  the  de- 

540,  Affirmed  in  43  W.  N.  C.  503.  si^   of  its  creation.     A  drainage  dis- 

^Sargent   v.    New    Haven,    62    Conn,  trict  does  not  fall  within  such  category. 

511.  26  Atl.  1059.  State,   Jsydecker,   Prosecutor,  v.   Drain- 

'  In  New  Jeniey  it  has  been  held  that  age  d  Water  Ootnra,  41  N.  J.  L.  154. 
the  legi'sUtture  ha«  no  power  to  impose 
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of  property,  and  treating  the  persons  residing  therein  by  themselves, 
does  not  violate  the  constitutional  provisions  as  to  uniformity  of  tax- 
ation, since  it  may  be  regarded  as  a  special  proceeding  where  the  land- 
owner is  required  to  pay  for  benefits  specially  conferred  upon  the 
land.*  The  size  of  the  district,  and  the  territory  to  be  included,  are 
largely  matters  of  l^slative  discretion,  although  the  bounds  must  be 
fixed  with  some  regard  to  the  common  interests.***  It  is  not  neces- 
sary that  all  the  territory  ultimately  drained  by  a  single  system  shall 
be  united  in  one  district,  but  the  various  parts  of  the  system  may  be 
created  independently  to  construct  the  portions  in  which  they  are 
specially  interested,  and  the  sections  may  eventually  be  combined 
into  one  whole.*  Any  benefit  to  be  derived  from,  or  interest  in,  the 
construction  of  the  drain,  is  sufficient  to  justify  the  inclusion  of  the 
property  in  the  district'^  And  land  which  was  not  originally  in- 
cluded may  be  added  to  it  when  the  owner  takes  the  benefit  of  the 
improvement.'*  The  questions  growing  out  of  the  actual  levying  of 
the  tax  upon  the  property,  and  the  defenses  which  the  owner  has  be- 
cause of  errors  in  proceedings,  or  erroneous  inclusion  or  exclusion  of 
land,  will  be  taken  up  in  a  subsequent  section.''^ 

176.  Area  or  frontage  assessments. —  Under  the  strict  rule  that  as- 
sessments must  be  based  on  benefits,  it  is  not  permissible  to  apportion 
the  assessment  according  to  the  area  or  frontage  of  the  property.  But 
the  recognition  of  districts  or  small  sections  of  country  as  drainage 
units,  the  property  in  which  is  all  benefited  by  the  improvement,  and 
which  ought  to  contribute  to  the  expense  of  the  drainage,  has  forced 
a  departure  from  the  strict  idea  that  assessment  must  be  based  on 
benefits.    In  such  cases  it  is  the  entire  district  which  is  benefited,  and 

*Kilgour  ▼.  Drainage  Comra.  Ill  III.  ready  constructed,  does  not  make  the 

842.  territory  drained  by  both  a  single  and 

The  common  oodincil  of  a  city  have  a  distinct  district,  requiring  all  the  prop- 
right  to  designate  a  special  taxing  dis-  erty  therein  to  be  assessed  for  the  server 
trict  for  sewer  purposes,  instead  of  levy-  last  constructed,  but  only  the  territory 
ing  the  tax  upon  tne  whole  city  or  upon  drained  and  specially  benefited  by  the 
a  wider  district  within  which  the  inluib-  construction  of  such  connecting  section 
itants  would  be  benefited  thereby  as  re-  or  extension  can  be  assessed  for  its  cost, 
gards  health,  since  the  construction  of  Atchison  v.  Price,  46  Kan.  296,  25  Pac. 
sewers  is  a  work  of  convenience  to  the  605. 

particular  locality  drained  by  them,  and       *State,  Henderson,  Prosecutor,  v.  Jer- 

may  be  undertaken   without  regard  to  sey  City,  41  N.  J.  L.  489. 
the  improvement  of  the  natural  surface       If  the  work  of  a  drainage  district  pro- 

•r  the  protection  of  health.     Warren  v.  tects  lands  from  overflow,  then  they  are 

Orand  Haven,  30  Mich.  24.  directly  benefited,  and  may  be  annexed 

*PauUen  v.  Portland,  149  U.  S.  30,  37  to     the     district.     Ffireuter    v.    Willow 

L.  ed.  637,  13  Sup.  Ct.  Rep.  750.  Creek  Drainage  Dist,  72  IlL  Appu  561. 

*  The  fact  that  a  sewer  constructed  in       •  Sec  post,  $  228. 
one  district  or  portion  of  a  city  connects       ^Post,  8  239  et  seq. 
with,  or  is  an  extension  of,  another  al- 
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the  district  represents  the  public,  so  that  the  machinery  of  the  gov- 
enuaent  may  be  utilized  to  effect  the  drainage. 

When  the  attempt  is  made  to  apportion  the  tax  among  the  people 
of  the  district,  t-wo  methods  of  procedure  are  found  available.    First, 
there  may  be   an  assessment  according  to  benefits.     This  is  not  re- 
garded as  a  form  of  taxation,  so  that  the  constitutional  provisions  as 
to  imiformity  do  not  apply.     The  assessment  merely  represents  the 
increased  value  conferred  upon  the  property  by  the  improvement^  and 
the  landowner  may  be  required  to  pay  for  the  improvement  to  the  ex- 
tent of  this  benefit     Upon  this  theory  the  assessment  must  be  levied 
88  nearly  as  may  be  according  to  the  benefit  received.    But  another 
view  may  be  taken  of  the  matter.    The  property  within  the  benefited 
area  may  be  regarded  as  a  local  taxing  district,  upon  which  the  ex* 
p^ise  of  the  improvement  may  be  imposed,  and  the  fund  raised  by 
a  tax  levied  upon  the  property.    As  said  in  Galesburg  v.  Beatles,^  un- 
der the  statutes  of  Illinois,  a  mxmicipal  corporation  may  pass  an  ordi- 
nance providing  for  the  construction  of  a  sewer  in  one  of  its  streets, 
the  cost  thereof  to  be  paid,  one  half  by  general  tax,  and  one  half  by 
special  taxation  to  be  levied  on  the  property  contiguous  to  the  im- 
provement in  proportion  to  the  benefits  accruing  to  the  respective  par- 
cels of  land  along  the  line  of  the  improvement  by  the  making  there- 
of ;  and  it  is  not  necessary  to  its  validity  that^  before  its  passage,  an 
examination  shall  have  been  made  of  such  property,  and  the  prob- 
able benefits  thereto  by  the  construction  of  the  sewer  have  been  de- 
termined to  be  one  half  the  cost  thereof,  since  special  taxation  does 
not  imply  special  benefit  or  any  benefit,  and  no  attention  need  be  paid 
thereto,  after  that  mode  of  taxation  is  adopted,  further  than  may  be 
paid  by  the  city  council  in  determining  which  particular  one  of  the 
several  modes  of  special  taxation  of  contiguous  property  open  to  them 
shall  be  resorted  to.    This  being  a  proceeding  by  special  taxation,  and 
not  by  special  assessment,  the  steps  required  to  be  taken  in  the  latter 
case  need  not  be  regarded. 

Under  this  view  the  principles  governing  taxation  generally  apply, 
and  under  the  constitutional  provisions  the  tax  must  be  uniform  upon 
the  property  in  the  district  Two  methods  of  reaching  this  result  are 
available;  one,  the  assessment  of  an  ad  valorem  tax  upon  all  the 
property;  and  the  other  the  assessment  of  an  area  tax.  The  drainage 
improvement  is  usually  for  the  benefit  of  the  land  in  its  natural  state, 
withoxit  regard  to  the  improvements  which  may  have  been  placed  on 
it  and  is  of  no  benefit  to  the  personal  property  or  buildings  in  the 

^114  lU.  217,  2»N.E.fl8d. 
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district  as  such.  To  reach  the  interest  which  is  luost  clearly  affected 
by  the  improvement,  therefore,  tlie  tax  should  be  laid  upon  the  land 
itself  according  to  area,  and  this  may  be  by  the  total  area  or  by  tb(» 
frontage  upon  the  improvement. 

The  question  of  the  desirability  of  the  improvement  should  in  somi* 
way  be  left  to  the  inhabitants  of  the  district,  because  then,  unless  the 
improvement  will,  on  the  whole,  be  a  benefit,  it  will  not  be  made.  The 
excessive  burdens  in  most  cases  arise  where  the  duty  to  improve  is 
imposed  on  the  district  by  outside  influences,  and  results  not  so  much 
in  the  benefit  of  the  district,  as  in  that  of  the  general  public.  In  sucli 
cases  strict  equality  of  burden  is  not  so  just  as  a  burden  distribute<l 
according  to  benefits ;  but^  so  far  as  the  property  is  equally  benefited, 
there  is  no  objection  to  an  area  or  frontage  assessment. 

There  are  many  points  of  difference  between  an  area  or  frontage 
assessment  for  a  drainage  improvement,  and  for  a  street  paving  im- 
provement, and  the  objections  which  might  justly  be  urged  against 
the  latter  are  of  much  less  weight  against  the  former.  The  only  prop- 
erty which  is  likely  to  be  benefited  by  the  drainage  is  that  in  the  vi- 
cinity of  the  drainage  improvement,  so  that  the  entire  benefit  may  be 
said  to  result  to  it,  and  the  increase  in  the  value  of  the  property  is 
usually  greatly  in  excess  of  the  cost  of  the  improvement;  while  in 
the  case  of  a  street  pavement  the  improvement  may  be  of  no 
actual  benefit  to  the  property  abutting  on  the  street,  and  be 
for  the  exclusive  convenience  of  merchants  or  property  own- 
(TS  living  some  distance  away.  The  mere  paving  of  a  street 
does  not  necessarily  increase  the  value  of  the  property  abut- 
ting thereon,  since  the  street  accommodations  already  exist  and  may 
1)0  entirely  adequate  to  the  needs  of  the  abutting  property,  while  in 
the  case  of  the  drainage  improvement,  the  very  fact  that  the  improve 
ment  is  needed  shows  that  it  will  be  of  some  benefit,  at  least,  to  the 
property  drained  by  it.  The  courts  which  uphold  the  area  or  front- 
age assessment  for  the  most  part  do  so  on  some  theory  of  benefits  to 
the  individual  parcels  assessed  rather  than  upon  the  broader  ground 
of  uniformity  within  the  taxing  district.  The  superficial  area  of  the 
district  must,  of  course,  be  fixed  according  to  benefits,  because  no 
land  can  justly  be  included  within  the  district  unless  it  is  benefited ; 
but,  when  the  bounds  have  once  been  fixed,  the  district  as  a  whoh* 
may  be  required  to  meet  the  cost  of  the  improvement.^  Deference  to 
the  benefit  theory  has  led  the  Massachusetts  court  t>o  hold  that,  within 
the  district,  assessments  may,  as  a  mode  of  equitable  adjustment,  be 

*Be  Iiowden,  89  N.  T.  548. 
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divided  into  three  classes, — "direct  benefit,  remote  benefit,  and  moiv 
remote  beneiit-"^  And  to  reach  an  equitable  adjustment,  and,  at  the 
same  time,  make  use  of  a  sj'stem  of  apportionment  which  shall  not  be 
so  ciunbcrsome  as  to  be  self-destructive,  it  may  be  necessary  to  com- 
bine the  benefit  assessment  with  the  area  assessment.  It  may  bo 
argued  that,  if  the  area  or  frontage  assessment  is  to  be  upheld,  the  con- 
stitutional requirements  of  uniformity  of  taxation  will  require  that 
the  tax  be  unif onn  within  the  district ;  and  if  the  tax  is  to  be  upheld 
on  the  theory  of  benefit,  then  the  frontage  or  area  assessment  cannot 
be  upheld  unless  it  can  be  shown  that  such  a  method  of  assessment  is 
in  proportion  to  the  benefit  But  the  making  of  assessments  for  locul 
improvements  is  different  from  the  exercise  of  the  power  of  taxation 
generally.  The  taxing  power  may  be  exercised  to  secure  necessaiy 
drainage,  and  the  tax  may  be  levied  on  the  particular  locality  upon 
which  the  burden  should  rest  It  may  be  made  uniform  on  all  land 
throughout  the  district  But  such  proceeding  will  result  in  needless 
hardship.  A  tract  of  land  most  of  which  lies  so  as  to  be  comparative- 
ly well-drained,  but  which  is  sufficiently  in  need  of  additional  drain- 
age to  be  equitably  included  in  the  district,  should  not  be  assessed 
at  the  same  rate  as  a  tract  which  lies  completely  under  water.  So 
land  which  is  benefited  by  the  laying  of  a  sewer  in  a  street  only  so  far 
as  the  street  is  drained  and  put  in  better  condition  should  not  be  as- 
sessed equally  with  a  lot  abutting  on  the  street  in  such  a  way  as  to  be 
able  to  drain  into  the  sewer.  The  theory  of  assessment  according  to 
benefit  may  therefore  be  employed  to  classify  the  property  within  the 
district^  and  the  rule  requiring  uniformity  of  taxation  to  fix  a  uni- 
form tax  upon  property  of  the  same  class.*    In  any  consideration  of 

Hyollina  ▼.  Holyokc,  146  Mass.  298,  16  Sv:ikehard,  23  Misc.  21,  51  N.  Y.  Supp. 

N.  E.  908.  399. 

*  A  municipal  corporation  having  stat-       That  assessors  in  imposing  a  sewer  as- 

utory  authority  to  construct  sewers  by  sessment  adopted  a  uniform  sum  per  foot 

specia]    assessment    may    prescribe    the  front  on  one  street  and  a  different  an<l 

rule  of    apportionment    thereof,  having  uniform  one  on  other  streets  does  not 

rrference  to  the  special  benefits  accru-  raise  a  presumption    that    the    officers 

iiig  to  the  abutting  property  by  reason  failed  to  make  the  assessment  according 

of  the  improvement,  so  as  to  secure  an  to  the  ratio  of  benefit  which   in   their 

aaaessment  in  proportion  to  those  bene-  judgment  resulted  to  the  premises  as- 

ats.  as  nearly  as  practicable.    Pueblo  v.  sej^sed  from  the  improvement.  Denise  v. 

Robinwn,  12* Colo.  593,  21  Pac  899.  Fairport,  11  Misc.  199,  32  N.  Y.  Supp. 

A  sewer  assessment  is  not  invalid  be-  97 ;  ^fcKee  JiOnd  d  Tmprov.  Co.  v.  U'i7- 

eaiose  one  of  two  tracta  of  land  equally  liams,  63  App.  Div.  553,  71  N.  Y.  Supp. 

distMni  from  the  aewer  is  assessed  much  1141. 

higher  than  the  other,  where  the  former       A  scheme  for  the  assessment  of  the 

tnet  19  situated  on  the  more  desirable  cost  of  a  trunk  sewer  is  not  unconstitu- 

street.  aod  the  cost  of  constructing  lat-  tional  from  the  fact  that  it  provides  for 

enh  tberefrom    to    the    sewer    will    bo  the  assessment  upon  property  abutting 

fflodi  Jess  than  in  the  cajse  of  the  second  on  the  sewer  to  the  full  extent  of  bene- 

traet     MeKee  Land  <if    Improv.   Co.   v.  fits  imparted  to  it,  and  the  remainder 
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the  cases  bearing  on  the  validity  of  area  ass(^s>iuenl:s,  the  principle 
upon  which  the  court  is  proceeding  nnist  be  kept  in  mind,  for  any 
reasoning  based  on  the  benefit  theory  will  be  inapplicable  to  a  case 
proceeding  on  the  assessment-district  theory,  and,  although  the  cx)urts 
have  tried  to  reach  the  same  result  and  uphold  the  area  method  of  as- 
sessment, a  too  strict  adherence  to  the  benefit  theory  in  some  cases 
has  prevented  a  uniformity  in  the  reasoning,  and  has  led  to  some  de- 
cisions which  cannot  be  upheld  on  principle.  Tnder  the  benefit  the- 
ory it  has  been  held  that  it  is  not  a  good  objection  to  a  sewer  assess- 
ment that  it  is  laid  on  the  lots  according  to  linear  measurement,  if 
such  is  a  mere  basis  of  arriving  at  benefits,  when  naught  appears  to 
show  that  the  lots  were  not  of  similar  size  and  characteristics,  and  if 
the  property  on  the  line  is  specially  benefited  to  the  extent  of  the  cost 
of  the  improvement.* 


upon  property  on  laterals,  so  that  the 
assessment  of  the  property  on  the  sewer 
may  be  greater  in  proportion  than  that 
upon  the  laterals.  State,  Central  New 
Jersey  Ijand  d  Improv.  Co.,  Prosecutor, 
V.  Bayonne,  56  N.  J.  L.  297,  28  Atl.  713. 

In  assessing  the  cost  of  a  sewer,  one 
section  of  which  was  excavated  through 
rock,  the  coat  of  the  rock  excavation 
Khould  not  be  assessed  upon  tlie  property 
between  the  rock  and  the  outlet  to  the 
same  extent  as  upon  that  above  the  rock. 
Vreeland  v.  Bayonne,  58  N.  J.  L.  126, 
32  Atl.  68. 

A  statute  which  provides  that  all  such 
assessments  shall  be  made  upon  all  es- 
tates abutting  upon  that  portion  of  any 
street  or  highway  in  which  any  sewer 
has  been,  or  may  be  constructed,  at  the 
rate  of  60  cents  for  each  front  foot  of 
auch  estates  upon  such  street  or  high- 
way, and  1  cent  for  each  square  foot  of 
such  estates  between  such  street  or 
highway  and  a  line  not  exceeding  150 
feet  distant  from  and  parallel  wifii  the 
line  of  such  street  or  highway ;  provided, 
however,  that  where  any  estate  is  situ- 
ated between  two  streets  or  highways, 
the  area  upon  which  such  assessment  of 
one  cent  per  square  foot  is  made  shall 
not  extend  to  more  than  one  half  the 
distance  between  such  streets  or  high- 
ways, and  provided,  also,  that  where 
any  estate  is  situated  at  the  corner  of 
two  streets  or  highways,  or  otherwise 
so  situated  as  to  be  assessed  for  the  ex- 
pense of  making  a  sewer  in  one  of  such 
streets  or  highways,  tliat  portion  of  such 
estate  assessed  for  a  sewer  in  one  of 
such  streets  or  highways  shall  not  be 
liable  to  be  assessed  upon  its  area  for 


the  cost  of  constructing  a  sewer  in  the 
other  of  such  streets  or  highways,  but 
only  for  its  frontage  upon  such  street, — 
is  not  in  conflict  with  a  constitutional 
provision  that  "the  burdens  of  the  state 
ought  to  be  fairly  distributed,"  when  ap- 
plied in  the  compact  part  of  a  city,  on 
the  ground  that  such  a  mode  of  assess- 
ment is  unequal  and  unfair.  Cleveland 
V.  Tripp,  13  R.  I.  50;  Bishop  v.  Tripp, 
15  R.  I.  400,  8  Atl.  692. 

'^State,  McKevitt,  Prosecutor,  v.  Eo- 
hoken,  45  N.  J.  L.  482?  English  v.  Wil- 
mington, 2  Marv.  (Del.)  63,  37  Atl. 
158;  Broion  v.  Keener,  74  N.  C.  714. 

An  assessment  for  a  trunk  sewer, 
made  at  an  unvarying  rate  per  squaro 
foot,  is  consistent  with  a  charter  provi- 
sion requiring  an  assessment  based  on 
benefits,  where  it  was  levied  by  the  as- 
sessors in  good  faith,  after  careful  con- 
sideration. People  ex  rel.  Albright  v. 
Buffalo,  52  N.  Y.  Supp.  689. 

When  the  rule  of  assessment  for  the 
construction  of  a  permanent  public  im- 
provement, such  as  a  sewer,  is  accord- 
ing to  benefits  conferred,  the  foot  front- 
age rule  is  the  most  equitable  to  be  de- 
vised, since  every  portion  of  the  abutting 
property  has  the  equal  right  and  oppor- 
tunity to  use  the  sewer.  "I  can  con- 
ceive of  no  fairer  measure  of  benefits 
held  out  to  the  abutting  owners,  and  no 
fairer  rule  by  which  to  apportion  the 
burden  of  construction.  Ithaca  v.  Bab- 
cook,  72  App.  Div.  260,  76  N.  Y.  Supp. 
49. 

The  fact  that  commissioners,  in  as- 
sessing contiguous  lots  for  the  construc- 
tion of  a  sewer,  assessed  against  each 
lot  the  exact  cost  of  the  improvement 
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That  doctrine  merely  holds  that  the  area  assessment  is  valid  so  far 
and  only  so  far  as  it  represents  benefits,  and  courts  which  have  at- 
tempted to  apply  that  theory  have  held  that  if  the  area  assessment 
i:?  not  according  to  benefits  it  cannot  be  upheld/^  But  the  doctrine 
is  impracticable,  and  the  hiter  and  better  considered  cases  have  aban- 
'loned  the  benefit  theory  except  so  far  as  the  question  of  incorporating 
:he  property  in  the  district  is  concerned,  and  held  that  all  the  prop- 
tTty  in  the  district  may  be  assessed  by  a  uniform  frontage^  or  area^ 
;.s<essment.  If  the  drainage  was  necessary,  and  was  properly  done, 
fbe  cost  will  not  exceed  the  benefit,  and  the  fact  that  it  does  so  may 
\ie  taken  into  consideration  on  the  question  of  the  validity  of  the  pro- 
ix^dings;  but  where  the  proceedings  are  properly  undertaken  and 
carried  out  there  is  no  objection  to  the  area  method  of  assessment. 
Constitutional  provisions  requiring  t^ixation  according  to  value  do 

in  front  of  the  same,  or  that  the  same  is  which  includes  lots  remote  from  the 
in  exact  proportion  to  the  frontage,  will  sewer,  according  to  superficial  area,  and 
fiot.  of  itself  vitiate  the  assessment,  if  irresj)€ctive  of  benefits,  is  unlawful, 
the  special  benefits  are  equal  to  the  cost  Thomas  v.  Gain,  35  Mich.  155,  24  Am. 
and  in   proportion  to  the  frontage,  al-    Rep.  535. 

'hough  a  special  assessment  ma4e  on  'Minneapolis  d  8t.  L,  R.  Go.  v.  Lind- 
ilfce  b«j*is  of  frontage  alone,  and  without  quiat  (Iowa)  93  N.  W.  103;  Ruther- 
regard  to  special  benefits,  would  be  in-  ford  v.  Hamilton,  97  Mo.  543,  11  S.  W. 
valid-  Walker  v.  Aurora,  140  111.  402,  249;  State,  Central  New  Jersey  Land  rf 
J»  N.  E.  741.  Improv.  Co.,  Prosecutor,  v.  Bayonne,  56 

The  fact  that  the  commissioners,  in  N.  J.  L.  297,  28  Atl.  713;  DeWitt  v. 
,heir  report  of  the  amoimt  of  assess-  Elizabeth,  56  N.  J.  L.  119,  27  Atl.  801; 
iiients  levied  against  the  contiguous  People  ex  rel.  Scott  v.  Pitt,  64  App.  Div. 
jiroperty  for  the  construction  of  a  sewer,  316,  72  N.  Y.  Supp.  191 ;  Keese  v.  Den- 
imve  the  frontage  of  the  lots  upon  the  ver,  10  Colo.  112,  15  Pac.  825;  Pueblo  v. 
street,  or  that  they  assessed  against  each  Robinson,  12  Colo.  593,  21  Pac.  899. 
lot  the  exact  co^t  of  the  sewer  in  front  Tlie  legislature  may  impose  upon 
of  the  same,  will  not,  of  itself,  vitiate  property  fronting  upon,  or  connecting 
the  assessment,  where  it  appears  that  with,  a  sewer  improvement,  an  assess- 
they  determined  that  the  benefit  to  each  ment  of  a  fixed  sum  per  linear  foot. 
lol  was  equal  to  the  cost  of  the  sewer  without  giving  any  hearing  as  to  the 
in  front  thereof,  although  such  assess-  justice  of  such  rule  of  apportionment, 
ment  would  be  void  if  they  had  assessed  People  ex  rel.  Scott  v.  Pitt,  169  N.  Y. 
I  he  cost  of  the  improvement  according  521,  68  L.  R.  A.  372,  62  N.  E.  662. 
to  the  frontage  without  finding  that  the  Stat.  1867,  chap.  106,  providing  for 
'>jieeial  benefits  are  in  that  proportion,  the  construction  of  sewers,  the  expense 
Springfield  v.  Sale,  127  111.  359,  20  N.  thereof  to  be  met  by  the  mayor  anil 
K.  86.  aldermen  assessing  the  real  estate  along 

^People  ex  rel.  Parker  v.  Jefferson  the  line  of  the  sewers  and  some  other 
County  Ct.  55  N.  Y.  604;  Ijee  v.  Ruggles,  specially  benefited  land  its  proportionate 
62  111.  427.  ^        share  of  the  expense,  is  not  unconstitu- 

A  uniform  assessment  arbitrarily  im-  tional  on  the  ground  that  it  authorizes 
posed  by  the  lot  on  all  property  affected  an  assessment  exceeding  the  benefit  re- 
in the  same  way  by  the  construction  of  ceived  by  the  estate  assessed.  Smith  v. 
A  spwer  will  not  he  sustained  if  the  ad-   Worcester,  182  Mass.  232,  65  N.  E.  40. 

Tantagef)  to  the  land  vary.     State,  Pre-       ^IJeman  v.  Allen,  156  Mo.  634,  67  S. 

veri.  Prosecutor,  v.  Bayonne,  63  N.  J.  L.   W.  559,  Affirmed  in   181  U.  S.  402,  21 

202,  42  Atl.  773.  Sup.  Ct.  Rep.  645,  45  L.  ed.  922:  Gillette 

A  sewer  af;s»<>ssment  apportioned  upon    v.  Devrer,  21  Fed.  822:  St.  Joseph  use 

property  within  the  assessment  district,   of  Gibson  v.  Farrell,  106  Mo.  437. 
VoL  II.— Waters,  60. 
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uot  apply  to  such  proceedings.®  If  the  property  is  included  in  the 
district  its  owner  cannot  object  to  the  assessment  on  the  ground  that 
the  property  is  not  benefited,  even  if  the  property  was  already  pro- 
vided with  sewerage.  Such  questions  must  be  raised  in  the  proceed- 
ings for  the  organization  of  the  district  and  the  inclusion  or  exclusion 
of  property,  and  cannot  be  raised  to  defeat  an  assessment  after  the 
district  is  organized.**^  On  the  theory  that  the  landowner,  in  becom- 
ing a  member  of  the  government  organization,  agrees  to  contribute  to 
the  expense  of  necessary  drainage,  he  may  be  required  to  contribute 
at  times  in  excess  of  the  actual  benefit  returned  to  him  through  the 
particular  improvement,  his  recompense  being  made  to  him  in  the  ad- 
vantages secured  by  the  general  operation  of  the  government  But 
any  assessment  which  greatly  exceeds  the  visible  benefits  raises  a 
strong  presumption  that  the  improvement  was  unnecessary,  or  that 
the  burden  was  unjustly  distributed.  And  in  case  the  assessment  con- 
fiscates the  property,  as  sometimes  happens,  there  is  no  excuse  which 
can  be  considered  for  a  moment.  Any  system  of  assessments  which 
must  be  adjusted  by  human  agency  is  liable  to  work  injustice  in  in- 
dividual instances,**  but  if  the  injustice  is  general  and  widely  dis- 
tributed it  is  very  strong  evidence  that  the  particular  improvement 
for  which  the  assessment  is  laid  was  entered  upon  not  for  the  benefit 
of  the  local  district  upon  which  the  burden  is  cast,  but  for  some  larger 

^Creamer  v.  Allen,  3  Mo.  App.  545;  the  new  sewer,  under  a  statute  author- 
Strain  v.  Fulmer,  136  Ind.  8,  34  N.  E.  izing  the  whole  cost  of  local  sewers  to  be 
639.  assessed  on  abutting  property  in  propor- 

An  assessment  for  construction  of  a  tion  to  area.  Under  this  statute  the  as- 
sewer  is  to  be  made  upon  the  land  ac-  sessment  is  not  placed  on  the  basis  of 
cording  to  its  value  exclusive  of  build-  special  benefits,  and  the  courts  can  af- 
ings ;  and  the  relative  benefit  which  each  ford  no  remedy  for  hardships  imposed 
estate  on  the  line  of  the  sewer  may  re-  by  what  amounts  to  a  double  assess- 
ceive  is  immaterial.  Snow  v.  Fitchburg,  ment.  Cohum  v.  Bosaert,  13  Ind.  App. 
136  Mass.  183.  369,  40  N.  £.  281. 

But  in  New  Jersey  it  is  held  that  a  Payne  ▼.  South  Springfield,  161  111. 
sewer  tax  levied  according  to  a  percent-  286,  44  N.  E.  106. 

age  of  the  cost  of  construction  upon  the  Unless  the  municipal  officers  abused 
lineal  frontage  of  lots  past  which  it  runs  their  discretion  in  determining  that  the 
is  invalid,  because,  regarded  as  an  ordi-  second  sewer  was  a  necessity.  Byram  ▼, 
nary  property  tax,  it  conflicts  with  a  con-  Foley,  17  Ind.  App.  629,  47  N.  E.  361. 
stitutional  requirement  that  assessments  When  it  is  within  the  judicial  discre- 
be  according  to  the  true  value ;  and  con-  tion  of  the  assessors  of  a  sewer  tax  to 
aidered  as  a  special  assessment,  it  is  not  adopt  the  foot-frontage  rule  of  appor- 
imposed  for  and  within  the  limits  of  tionment,  the  most  that  can  be  said 
special  benefits  conferred  by  the  im-  against  it  on  the  ground  that  it  worked 
provement.  State,  Reynolds,  Prosecutor,  inequitably  in  some  cases  is  that  it  was 
v.  Paterson,  48  N.  J.  L.  436,  6  Atl.  896,  an  error  of  judgment  Ithaca  ▼.  Bah- 
**  It  is  no  defense  to  an  assessment  for  cock,  72  App.  Div.  260,  76  N.  Y. 
a  local  sewer  that  an  abutting  lot  had  Supp.  49. 

adequate  drainage  from  a  sewer  in  the  ^*The  law  requires  no  more  than  ap- 
alley  in  the  rear,  also  one  on  a  side  proximate  equality  in  the  making  of 
afreet,  for  both  of  which  it  had  been  as-  sewer  assessments.  Grimmell  v.  Dea 
sessed,  and  will  receive  no  benefit  from   Moines,  67  Iowa,  144,  10  N.  W.  330. 
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area  which  should  be  made  a  portion  of  the  taxing  district  before 
the  assesbineiit  can  be  iiphehl.     One  citizen  cannot  be  taxed  for  the 
benefit  of  another  J  ^     And  if  the  public  authorities  attempt  to  con- 
struct an  improvement  for  the  benefit  of  a  large  portion  of  the  com- 
munity, and  compel  a  small  portion  to  pay  for  it,  the  proceeding  is 
void,  and   should  be  set  aside J^     The  statutes  may  determine  the 
method  of  assessment,  and  if  they  require  an  assessment  according  to 
benefits,  an  area  assessment  cannot  be  upheld  imless  it  is  shown  to 
be  according  to  benefits.^*    If  the  requirement  is  that  the  cost  be  as- 
sessed "equitably  and  ratably,"  an  assessment  upon  property  situated 
at  a  distance  from  the  improvement,  and  which  is  not  shown  to  be 
benefited,  will  not  be  set  aside,  merely  because  of  those  facts.^^    Un- 
der a  statute  providing  that  in  no  case  shall  any  tract  of  land  be  as- 
sessed in  a  greater  amount  than  its  proportionate  share  of  the  ex- 
pense of  constructing  a  drain,  it  is  error  to  assess  the  whole  of  the  ex- 
pense of  making  a  drain  and  the  costs  of  the  proceeding  upon  one 
tract  of  land,  leaving  another  benefited  by  such  drain  not  charged 
with  its  proportionate  share. *•     A  statute  providing  for  the  assess- 

"  Failure  to  assess  all  the  lands  that  portion  to  the  frontage  on  a  street  raises 
should  be  assessed  for  the  construction  a  strong  inference  that  the  requirement 
of  a  drain  renders  such  assessment  in-  of  the  ordinance  that  the  assessment  be 
%'alid.  Xevins  rf  0.  C.  Twp.  Draining  Co,  in  proportion  to  the  benefit  has  not  been 
T.  .4/Jtire,  36  Ind.  189.  complied  with.    Warren  y.  Grand  Haven, 

"Weed  V.  Boston,  172  Mass.  28,  42  L.    30  Mich.  24. 
R.  A.  642,  51  X.  E.  204.  Under  a  charier  of  a  municipality  re- 

A  statute  requiring  the  cost  of  a  sewer  quiring  that  the  expense  of  construct- 
to  be  laid  upon  abutting  property  ac-  ing  a  sewer  be  assessed  on  the  owners  of 
cording  to  the  lineal  measurement  of  the  property  specially  benefited,  the  quantity 
property  upon  the  sewer  is  void  so  far  and  the  vaJue  of  the  land  owned  by  each 
ai>  it  applies  to  property  located  at  an  person,  together  with  the  needs  of  the 
an^le  in  the  sewer  so  that  it  is  liable  to  property,  should  be  considered  in  deter- 
asse«sment  for  both  its  width  and  mining  the  amount  of  benefit  conferred 
lenffth,  where  it  receives  but  slight  ad-  by  the  improvement,  and  a  by-law  of  the 
ditional  benefit  from  the  turn  in  the  municipality  providing  for  the  asRess- 
!«ewer.  Defter  v.  Boston^  176  Mass.  ment  of  owners  of  land  fronting  on  the 
247.  79  Am.  St.  Rep.  306,  67  N.  E.  379.   Fewer  in   proportion  to  the  number  of 

This  principle  is  violated  by  a  Penn-  feet  front  owned  by  each  is  not  reason- 
sylvania  case  which  held  that  an  assess-  able  or  fair,  and  will  not  be  followed  by 
ment  according  to  frontage  may  be  made  the  court  in  reviewing  the  assessment. 
on  property  abutting  on  a  street  Clapp  v.  Hartford,  35  Conn.  66. 
through  which  a  culvert  is  oonstructed  But  under  authority  to  levy  the  ex- 
to  carry  the  water  of  a  stream  which  pense  of  constructing  a  drainage  ditch 
has  been  adopted  for  drainage  purposes,  as  a  tax  "upon  such  property  as  they 
although  no  benefit  results  to  the  prop-  shall  determine  is  especially  benefited 
erty  assessed  because  it  does  not  drain  thereby,''  a  municipal  corporation  may 
into  the  stream.  The  charge  is  a  tax  or  levy  the  said  expenses  pro  rata  as  to 
assessment  which  the  city  is  empowered  area  upon  an  ''improvement  district" 
to  make.  Philadelphia  ▼.  Lips,  4  Phila.  compof;ed  of  benefited  lands.  Minnesota 
150.  d  M.  Land  rf  Improv,  Co,  v.  Billings,  50 

'^Reclamation  Disi.  No.  108  v.  Hagar,   C.  C.  A.  70,  111  Fed.  972. 
6  Smwv.  5tf7,  4  Fed.  366:    ReKlock,  30        '^Springfield   v.    Gay,   12   Allen,   612; 
App   l5iv.  24,  51  N.  Y.  Snpp.  897.  Goodrich  v.  Minonk,  62  111.  121. 

A  sewer  tax  aasessed  strictly  in  pro-       'Hiilkerson  v.  8ooit,  76  111.  609. 
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luent  of  taxes  for  the  construction  of  a  gutter  upon  property  fronting 
on  the  highway  does  not  require  an  assessment  of  all  the  property 
fronting  on  the  highway,  if  the  gutter  is  constructed  only  in  front 
of  a  part  of  the  property. ^"^  A  by-law  imposing  a  uniform  rate  for 
draining  into  the  common  sewers  of  a  city  of  a  certain  amount  per 
foot  frontage,  to  be  charged  upon  the  proprietors  of  real  property  lor 
each  and  every  foot  frontage  of  property  draining  into  such  sewers,  is 
invalid,  as  being  an  arbitrary  rate  not  taxed  in  proportion  to  the  as- 
sessed value  of  property,  as  required  by  statute.^**  For  the  purpose 
of  determining  the  area  of  property  to  be  assessed,  vacant  property 
may  be  treated  as  one  tract,  although  it  has  been  subdivided  into 
lots.i* 

176.  Bight  to  meet  expense  of  drainage  by  public  tax. —  In  -the  ab- 
sence of  any  constitutional  provision  prohibiting  the  state  from  en- 
tering upon  works  of  internal  improvement  there  is  no  reason  why  the 
expense  of  drainage  should  not  be  met  by  general  taxation.  There 
may  be  cases  in  which  the  necessity  for  drainage  affects  such  a  wide 
stretch  of  country,  and  involves  the  welfare  of  such  a  large  portion 
of  the  population  of  the  state,  as  to  make  the  improvement  one  which 
should  be  met  by  a  general  state  tax.  So  it  may  be  that  the  drainage 
affects  a  whole  county  or  municipal  corporation;  and  in  such  cases 
the  cost  may  be  raised  by  a  general  tax  upon  the  government  di- 
vision to  be  benefited.^  A  recommendation  by  the  village  board  of 
health  that  sewers  be  constructed  does  not  authorize  the  village  au- 
thorities to  pay  for  their  construction  out  of  the  village  treasury  in- 
stead of  by  assessment  upon  the  property  benefited  in  the  manner 
provided  by  law.* 

The  imposition  of  a  general  tax  upon  the  inhabitants  of  a  city  for 
the  construction  of  a  sewer  cannot  be  upheld  by  reason  of  the  inher- 
ent power  of  a  city  to  impose  taxation  for  the  preservation  of  the 

"Kefidig  v.  Knight,  60  Iowa,  29,  14  N.  authority  to  divide  the  city  into  sewer- 

W.  78.  age  districts  in  such  manner  aa  the  coun- 

"i  Idtcell  V.  Toronto,  7  U.  C.  C.  P.  104.  oil  may   determine  may  constitute  the 

^Bishop  V.  Tripp,  15  R.  I.  466,  8  Atl.  whole  'munici|mlity  one  district.    Orim- 

692.  mell  v.  Des  Moines,  67  Iowa,  144,  10  N. 

^Tide-Water    Co,  v.  Coster,  18    N.  J.  W.  330. 

Eq.  518,  90  Am.  Dec.  634;  Johnson  ▼.  Where  the  cost  of  lateral  sewers  has 

Duer,  115  Mo.  371,  21  S.  W.  800.  been  assessed  to  abutting  property,  but 

The     legislature      may      appropriate  the  main  arteries  have  been  constructed 

money  from  the  state  treasury  to  aid  in  at  the  expense  of   the    city,  a    plan    to 

paying  the  cost  of  providing  a  system  construct  other  sewers  by  a  special  tax 

for   sewage   disposal,   embracing   in    its  upon  the  city  at  large  is  not  inequitable, 

benefits  a  number  of  cities,  towns,  and  a  Grunenald  v.  Cedar  Rapids   (Iowa)    91 

large     population.     Re    Kingman,    153  N.  W.  1059. 

Mass.  566,  12  L.  R.  A.  417,  27  N.  E.  778.  ^Re  Plattshurgh  Taxpayers,  27    App. 

A  municipal    corporation    which    has  Div.  353,  50  N.  Y.  Supp.  356. 
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public  health  or  safety,  but  such  power,  if  it  exists,  must  be  derived 
from  its  charter.^    But  if  the  improvement  is  strictly  of  local  benefit, 
the  expense  should  be  borne  by  the  parties  interested,  and  not  im- 
posed upon  the  property  at  large.*     There  is  no  objection,  however, 
to  the  levying  of  a  general  tax  upon  the  inhabitants  of  a  municipal 
subdivision  to  meet  the  expense  of  a  drainage  improvement  which 
will  benefit  the  whole  community.^     Whether  the  tax  should  be  a 
general  or  local  one  is.  in  most  cases,  determined  by  the  language  of 
the  statute.*    The  members  of  a  drainage  district  may  be  assessed  for 
the  benefit  conferred  by  the  construction  of  an  outlet  in  another  dis- 
trict.''    And  a  highway  district  may  be  assessed  for  the  benefit  of  a 
drainage  district  f  and  townships  may  be  assessed  for  benefits  to  their 
highways.*     The  legislature  has  authority  to  provide  that  school 
lands  benefited  by  the  construction  of  drainage  ditches  shall  be  taken 
into  consideration  in  apportioning  the  cost  of  the  improvements.*^* 
The  ooet  of  necessary  bridges  across  drainage  ditches  may  be  im- 
jx«ed  by  statute  upon  either  the  drainage  or  the  road  district*  * 
177.  The  land  is  liable  for  the  assessment. —  An    assessment    for    a 


'Byrne  v.  Covington,  15  Ky.  L.  Rep. 
XX  21  S.  W.  1050. 

*Diitceon  y.  Aurelius  Ttcp.  49  Mich. 
479,  13  N.  W.  824. 

^Byme  ▼.  Covington,  15  Ky.  I*.  Rep. 
.33,  21  S.  W.  1050. 

Local  assessments  for  the  purpose  of 
ionstracting  a  public  ditch  are  not 
''^taxefi"  within  the  meaning  of  a  consti- 
tuticmal  provision  that  "the  ^neral  as- 
M^mbly  may  delegate  the  taxing  power, 
with  the  necessary  restrictions,  to  the 
state's  subordinate  poUtical  and  munici- 
pal eorporations,  to  the  extent  of  provid- 
ing for  their  existence,  maintenance, 
and  well-being,  but  no  further."  Crihh8 
V.  Benedict,  64  Ark.  555,  44  S.  W.  707. 

•Bacon  v.  ^anny,  28  N.  Y.  S.  R.  391,  7 
N.  Y-  Supp.  804. 

^Drainage  Contra,  v.  Drainage  Comrs. 
ni  DJ.  App.  241. 

•Heffner  v.  Cass  d  Morgan  Counties, 
193  II].  439,  58  L.  R.  A.  353,  62  N.  E. 
201. 

So,  where  the  drainage  of  swampy  or 

marshy  ground  will  improve  a  highway 

oyer  the  a&me,  and  the  public   will    be 

beneAted  thereby,  a  drainage  district  in- 

rfadi'i^  such   a    highway  will  be  doing 

that  wfiich  it  was  the  duty  of  the  high- 

ny  district  to   do,    and  it  imposes  no 

burden  upon  the   latter  that  it  .shall  be 

required  to  contribute,  in  proportion  to 


the  benefit  thus  received,  towards  the 
cost  of  such  drainage.  Colfaw  Hightcay 
Comrs.  V.  East  Lake  Fork  Special  Drain- 
age Diet,  127  111.  581,  21  N.  E.  206. 

•Crimes  ▼.  Coe,  102  Ind.  406,  1  N.  E. 
736;  Young  v.  Wells,  97  Ind.  410;  State 
ex  ret.  Horrall  v.  Thompson,  109  Ind. 
633.  10  N.  E.  305. 

^•State  ex  rel.  Latimer  ▼.  Henry,  28 
Wash.  38,  68  Pac.  368. 

^Heffner  v.  Cass  d  Morgan  Counties, 
193  111.  439,  58  L.  R.  A.  353,  62  N.  E. 
201;  Union  Drainage  Dist.  v.  O'Reilly, 
132  HI.  631,  24  N.  E.  426,  Affirming  34 
111.  App.  298. 

A  drainage  commissioner  cannot,  by 
mandamus,  compel  the  board  of  county 
commissioners  or  township  trustees  to 
remove  bridges  over  a  stream  in  order 
that  a  contractor  may  use  his  dredging 
boat  on  such  stream  in  constructing  a 
drain,  in  the  absence  of  any  statutory 
authority  requiring  them  to  do  so.  State 
ex  rel,  FadUy  v.  Henry  County,  157  Ind. 
96,  60  K.  E.  939. 

In  New  York  it  is  the  duty  of  com- 
missioners acting  under  the  drainage 
act,  who,  in  the  course  of  the  work,  have 
carried  a  ditch  or  channel  across  a  high- 
way, to  restore  the  highwav  to  its  form- 
er state  of  usefulness  by  the  erection  of 
a  suitable  bridge.  Conewango  ▼.  Shaw, 
48  N.  Y.  Supp.  1. 
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drainage  improvement  so  far  partakes  of  the  character  of  a  tax  that 
it  may  be  levied  on  tlie  land  in  the  absence  of  a  statute  forbidding 
such  proceeding.*  And  the  assessment  is  strictly  m  rem,  and  the  lien 
on  the  land  does  not  render  the  lando^Tier  personally  liable  for  its 
amount  imless  the  statute  makes  him  so.'  And  as  such  lien  it  fol- 
lows the  land  in  the  hands  of  grantees  and  mortgagees,  and  the  right 
to  make  the  assessment  takes  precedence  of  mortgage  liens.*"^ 

A  purchaser  of  land,  during  the  pendency  of  a  petition  for  drain- 
age, from  a  grantor  who  is  named  in  the  petition  and  has  notice 
thereof,  is  bound  by  the  proceedings  to  the  same  extent  as  though  he 
had  held  the  legal  title  when  the  petition  was  filed,  and  had  been 
named  therein  and  notified,  under  a  statute  making  such  an  assess- 
ment a  lien  from  the  date  of  the  filing  of  the  petition.* 

A  lien  will  not  be  given  priority  over  existing  mortgages  unless  tho 
statute  so  provides.^  The  drainage  benefits  the  owner  of  the  land, 
and  should  be  borne  by  him  rather  than  by  the  tenant*  As  between 
life  tenant  and  i-emainderman,  the  assessment  should  be  borne  by  the 
latter.^ 

178.  EzemptionB. —  A  drainage  district  cannot  tax  state  property 
lying  within  its  limits  for  the  improvement  unless  it  is  expressly  au- 
thorized to  do  so  by  statute.*  But  an  assessment  for  a  drain  is  not 
within  a  general  exemption  from  taxation.^  The  terms  of  the  stat- 
utory exemption  may,  however,  be  such  as  to  indicate  an  intention 
to  exempt  the  property  from  liability  for  drainage  assessments.  Thus, 
an  exemption  of  the  property  "except  for  state  purposes"  will  render 

^Level  of  Hull  Case,  2  Strange,  1127.  mortage  executed  in  the  interim  upon 

*Kill%an  ▼.  Andrews,  130  Ind.  679,  30  the  property  to  one  who  waa  not  a  party 

N.  E.  700.  to  the  drainage  proceedings,  and  had  no 

A  landowner  is  not  liable  in  assunip-  notice  whatever  of  them.    Cook  v.  State, 

sit  for  the  cost  of  the  construction  of  a  101  Ind.  446. 

ditch  over  his  land,  established  imder  a  ^Chaney  ▼.  State,  118  Ind.  494,  21  N. 

statute,  in  pursuance  of  which  the  as-  E.  45. 

sessment  of  benefits  and  damages  to  such  ^State  ex  rel,  Vatoter  ▼.  Loveless,  133 

land  was  made,  in  the  absence  of  aver-  Ind.  600,  33  N.  E.  622. 

ments  in  the  complaint  that  he  either  *Wetmore  ▼.  Campbell,  2  Sandf.  341  ; 

requested  the  work  done  or  promised  to  Baltimore  d  O.  R.  Co.  ▼.  Pausoh,  7  Ohio 

pay  for  it    Bogari  ▼.   Castor,  87   Ind.  N.  P.  624. 

244.  ^Traghar's  Estate,  12  Pa.  Co.  Ct.  635 ; 

*Dressman  v.  Simonin,  104  Ky.  693,  Bradley's  Estate,  14  Pa.  Co.  Ct  672. 

47  S.  W.  767 ;  Re  Pequest  River,  42  N.  J.  ^Polk  County  Sav.  Bank  v.  State,  69 

L.  563 ;  Wabash  Eastern  R.  Co.  v.  East  Iowa,  24,  28  N.  W.  416. 

Lake  Fork  Special  Drainage  Dist,   1.34  'Harrisburg   v.  St.  Paul's   Church,    5 

111.  384,  ID  L.  R.  A.  286,  26  N.  E.  781.  Pa.  Dist.  R.  361 ;  Lockwood  ▼.  St.  Louis, 

But  it  has  been  held  that  a  lien  for  a  24  Mo.  20;  First  Presby.  Church  v.  Ft. 

drainage  ditch  cannot  be  given  a  retro-  Wayne,  36  Ind.  338,  10  Am.  Rep.  35; 

active  effect  from  the  time  of  the  ap-  Re  Harding  Street  Sewer,  31  Pittsb.  L. 

provrtl  of  tho  nj*acs»ment  to  that  of  the  J.  N.  S.  147. 
tiling  of  the  petition,  so  as  to  cut  out  a 
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the  property  nonliable  for  drainage  assessments.^  So,  where  the  char- 
ter provides  that  "all  the  property  of  tlfis  corporation  . 
shall  be  forever  exempt  from  all  taxes  and  assessments,"  the  charter 
will  operate  to  exempt  the  property  from  sewer  assessments,  although 
r^\\er  assessments  did  not  exist  at  the  time  the  charter  was  granted, 
it  appearing  that  street  assessments  which  are  of  a  similar  nature 
were  well  known  at  the  time  the  charter  was  granted.* 

Land  already  drained  may  be  exempted  from  assessment  for  new 
improvements.^  Where  the  superstnicture  of  a  railroad  company  and 
water  stations  are  exempt,  land  used  for  a  terminal  which  is  not  an 
integral  part  of  the  property  of  the  company,  used  in  conducting  its 
business  as  a  carrier,  is  not  exempt/*  The  municipal  authorities  may 
e>top  themselves  from  enforcing  an  assessment  against  property  bene- 
fited.^ And  the  legislation  of  the  state  may  be  such  as  to  relievo  all 
hut  those  joining  in  the  petition  from  liability  to  assessment.*     But 

*OHvc  Cemetery  Co.  r,  Philadelphia y  provement.  Philadelphia  use  of  Pugh  v. 
93  Pa.  129,  .39  Am.  Rep.  732.  Philadelphia  d  R.  R.  Co.  1  Pa.  Super. 

So,  church  property  is  exempt  where  Ct.  236,  Affirming  16  Pa.  Co.  Ct.  624. 
the  act  authorizing  mimieipal  corpora-  '  Commissioners  appointed  to  assess 
tions  to  construct  sewers,  etc.,  by  special  benefits  for  the  construction  of  a  sewer 
asrse«Hments  prohibits  them  from  assess-  cannot  assess  landowners  who,  under  the 
ing  an  amount  in  any  one  year  in  excess  statute,  authorizing  the  improvement, 
of  10  per  cent  of  the  value  of  any  lot  or  are  subject  to  assessment,  where  the 
liind*  as  Uie  same  is  valued  and  assessed  trustees,  in  consideration  of  the  convey- 
upon  the  tax  duplicate  for  state  and  ance  of  the  right  of  way,  covenanted 
county  or  city  taxes^  and  no  other  mode  that  such  owners  should  not  be  liable  to 
i<«  provided  by  law  for  ascertaining  the  assessment,  although  such  action  of  the 
value  of  such  property.  First  Preshy.  trustees  was  unauthorized,  since  the 
Church  V.  Ft.  Wayne,  36  Ind.  338,  10  trustees,  while  retaining  possession  of 
Am.  Kep.  35.  the  right  of  way,    could    not    repudiate 

*8rran  Point  Cemetery  ▼.  Tripp,  14  R.  the  covenant.  ./.  d  A.  McKechnie  Brew- 
I.  199.  ing   Co.  v.  Canandaigua,    15   App.    Div. 

*The  mere  passage  of  a  prior  ordi-  139,  44  N.  Y.  Supp.  317. 
nance  for  the  construction  of  other  sewers  But  a  promise  by  the  executive  board 
which  would  effectually  drain  certain  of  a  city  that  no  part  of  the  expense  of 
lots  does  not  make  such  lots  "already  constructing  a  sewer,  execept  a  nominal 
provided  with  drainage,"  within  the  sum,  shall  be  assessed  against  certain 
meaning  of  a  statutory  exemption  from  premises,  is  ineffectual  when  such  a 
iiss&essment  for  eewers  of  lots  so  provid-  promise  is  not  within  the  powers  con- 
i*d.  where  the  prior  ordinance  was  never  f erred  upon  the  board.  Hooker  v.  Roch- 
ctLTTied  into  execution,  although  still  un-  ester,  30  N.  Y.  Supp.  297. 
repealed.  Cincinnati  y.  Bickett,  26  Ohio  'The  assessment  of  the  expense  of 
St.  49.  constructing  a  drain   upon  other  land- 

*  Philadelphia  v.  Philadelphia  d  R.  R.  owners  being  benefited  thereby,  as  well 
Co.  177  Pa.  292,  34  L.  R.  A.  564,  35  Atl.  as  upon  the  petitioner,  for  which  provi- 
tilO:  Philadelphia  use  of  McCann  v.  sion  is  made  by  N.  Y.  Laws  1895,  chap. 
Sorth  Penfisylvania  R.  Co.  1  Pa.  Super.  384,  permitting  the  owner  of  agricultu- 
Ct.  254.  ral  lands  to  institute  proceedings  for  the 

L^nd  owned  by  a  railroad  company,  drainage  of  such  lands  or  the  protection 
acros.^  a  part  of  which  switching  tracks  thereof  from  overflow  by  the  construc- 
ane  laid  to  connect  land  and  rit^r  navi-  tion  of  drains  or  dikes  upon  tlie  lands 
gation.  does  not  assume  the  character  of  other  persons,  is  not  authorized  by 
of  "roadbed,"  and  thus  shield  the  whole  N.  V.  Const,  art.  1,  §  7,  providing  for 
against   lien    and   sale   for  a  sewer  im-   the  passage  of  general  laws  for  the  con- 
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an  exemption  of  property  which  makes  a  discrimination  against  part 
of  the  property  which  ought  to  bear  a  share  of  the  burden,  and  creates 
an  unequal  burden,  is  void.^  The  mere  fact  that  land  is  devoted  to 
public  use  does  not  prevent  its  being  assessed  if  it  is  still  subject  to 
private  ownership.***  By  this  rule  tlie  property  of  railroad  com- 
panies and  of  turnpike  companies  generally  is  not  exempt  by  the  fact 
that  it  is  used  in  serving  the  public.  A  turnpike,  being  the  private 
property  of  a  turnpike  company,  is  subject  to  an  assessment  of  bene- 
fits for  the  construction  of  a  ditch,  established  under  the  law,  the 
same  as  other  private  property.*  * 

Likewise  the  property  of  a  railroad  company.*^  In  order  to  justify 
the  assessment  of  a  railroad  right  of  way  it  is  not  necessary  that  tho 
track,  as  well  as  the  right  of  way,  be  benefited.*^  Where  the  assess- 
ment is  made  to  depend  entirely  upon  benefits,  if  the  property  of  tho 
railway  company  is  devoted  to  a  use  which  may  not  be  permanent  it 
may  be  assessed.** 


Rtruction  of  such  drains  and  dikes,  since 
the  Constitution  contemplates  that  the 
expense  shaH  be  borne  by  the  petitioner. 
Re  Tuthill,  163  N.  Y.  133,  49  L.  R.  A. 
781,  .57  N.  E.  303. 

•  An  act  limiting  a  sexver  tax  to  hold- 
ers of  real  estate  worth  at  least  $100  is 
in  conflict  with  a  constitutional  provi- 
sion requiring  property  to  be  assessed 
for  taxes  under  general  laws  and  by  uni- 
form rules  according  to  its  true  value, 
but  one  complaining  of  such  an  assess- 
ment, who  is  liable  at  aH,  is  not  entitled 
to  have  it  wholly  vacate<i,  but  only  to 
have  it  referred  back  for  correction  ac- 
cording to  constitutional  principles. 
State,  Auryan^en,  Prosecutor,  v.  Hack- 
rnsack  fmprov.  Commission,  45  N.  J.  L. 
113. 

^'^The  use  of  land  as  a  public  wharf  is 
not  a  dedication  of  the  land  to  the  city 
as  a  highway,  subject  to  the  right  to  col- 
lect wharfage,  so  that  the  owner  escapes 
liability  for  a  sewer  assessment.  Boeres 
V.  Htrader,  13  Ohio  Dec.  Reprint,  414. 

^^hidianapolia  d  C.  Gravel  Road  Co.  v. 
ChriMmn,  93  Ind.  360. 

"mate,  Paterson  rf  H.  River  R.  Co., 
Prosecutor,  v.  Passaic,  54  N.  J.  L.  340, 
23  Ati.  945:  Baltimore  d  0.  d  C.  R.  Co. 
V.  Ketring,  122  Ind.  5,  23  N.  E.  527. 

A  railroad  right  of  way,  although  lo- 
cated in  a  public  street,  is  liable  to  spe- 
cial assessment  for  the  construction  of 
a  sewer  therein  and  the  measure  of  bene- 
fits thereto  is  the  present  increased  mar- 
ket value  of  the  property  by  reason  of 


the  drainage:  but  increased  revenues  to 
the  company,  likely  to  result  by  th<» 
building  up  of  the  territory  thus  draine<l. 
cannot  be  taken  into  consideration.  Rich 
v.  Chicago,  152  111.  18.  38  N.  E.  255: 
Illinois  C.  R.  Co.  v.  East  Lake  Fork 
Special  Drainage  Dist.  129  III.  417,  21 
X.  E.  025;  Minneapolis  d  St.  L.  R.  Co. 
v.  Lindquist  (Iowa)  93  N.  W.  103. 

"District  No.  3  Drainage  Comrs.  v. 
Illinois  C.  R.  Co.  158  111.  353,  41  N.  E. 
1073. 

A  railroad  company  is  not  entitled  to 
an  injunction  to  restrain  the  location 
and  construction  of  a  ditch,  which  it  is 
claimed  does  not  benefit  it.  and  the  col- 
lection of  an  asses<*ment,  a  large  propor- 
tion of  which  is  apportioned  to  it,  under 
a  statute  authorizing  an  injunction  in 
case  of  gro.ss  injustice,  where  it  appears 
that  the  road  is  benefited  to  some  ext-ent, 
and  that  much  of  the  necessity  for,  and 
very  much  of  the  expense  of,  the  im- 
provement, was  directly  occasioned  by 
the  obstruction  to  the  natural  flo\%'  of 
the  water  from  part  of  the  marsh  to  its 
outlet  by  the  construction  of  its  em- 
bankment across  the  marsh  with  only  a 
small  culvert  therein,  which  was  subse- 
quently closed  up.  Clereland,  C.  C.  d 
St.  Ij.R.  Co.  v.  Loqan  County,  17  Ohio 
C.  C.  436. 

^*New  York.  N.  H.  d  H.  R.  Co.  v.  Xew 
Britain,  49  Conn.  40.  This  case  is  dis- 
tinguishable from  others  in  which  the 
court  had  held  that  the  use  of  the  prop- 
erty was  such  that  precluded  it  from  re- 
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III.   lilGlIT    TO   £XERCIS£  POWER  OF  EMINENT   DOMAIN   IN   D&AINAOB 

PBOCEEDINQS. 

179.  Principles  authorizing  exercise  of  power. —  As  will  be  seen 
when  we  come  to  consider  the  rights  of  drainage  as  between  individ- 
uals, one  landowner  has  no  right  of  way  over  his  neighbor's  land  for 
a  drainage  ditch  regardless  of  the  necessities.*  And  the  government 
has  no  more  authority  in  snch  a  matter  than  the  individual  himself. 
It  cannot  authorize  the  construction  of  a  drainage  ditch  under  the 
power  of  eminent  domain  over  the  land  of  a  private  citizen  for  the 
l)enefit  of  another  citizen,  nor  can  it  authorize  such  right  of  way  when 
it  furthers  private  interests  only.^  As  said  in  Coster  v.  Tide  Water 
Co.^  taking  the  property  of  one  man  and  giving  it  to  another  is  not 
making  a  law  or  rule  of  action ;  it  is  not  legislation,  it  is  simply  rob- 
bery. The  fact  that  the  prosperity  of  each  individual  conduces  in  a 
c-ertain  sense  to  the  public  welfare  does  not  justify  the  taking  of 
private  property  to  increase  the  prosperity  of  individuals.*  And  if 
the  taking  cannot  be  upheld  by  the  exercise  of  the  right  of  eminent 

(•eiving  any  benefit  from  the  improve-  "necessary  drains,  ditches,  and  dikes  up- 
ment.  In  those  cases  the  special  ase  to  on  the  lands  of  others,  under  proper  re- 
u'hich  the  property  was  devoted  had  strictions,  and  upon  just  compensation,*' 
li«*n  made  practically  irrevocable  by  ex-  for  which  provision  may  be  made  by  pen- 
jfcnsive  buildings  or  structures  specially  oral  laws,  under  N.  Y.  Const.  1894,  art. 
;ulaptcd  to  such  use,  while  in  this  case  1,  S  7,  is  a  taking  of  private  property 
the  element  of  permanency  is  wholly  for  private  use  in  violation  of  the  14th 
lacking,  and  there  is  no  presumption  Amendment  to  the  United  Stiitea  Con- 
that  the  special  use  will  not  be  changed.  !«titution,  prohibiting  a  state  from  de- 

^fHlhert  v.  Foote,  cited  in  5  Barb.  474,  priving  any  person  of  his  property  with- 

483.  out  due  process  of  law.    Re  Tuthill,  IH3 

Under    Mass.    Gen.    Stat.,  chap.  148,  N.  Y.  133,  49  L.  R.  A.  781,  57  N.  E.  303. 

which     provides    for    draining    swamp  A   few  cases   have   apparently  recog- 

lands,  the  county  commissioners  have  no  nized  the  validity  of  statutes  permitting 

power  to  permit  the  owner  of  a  swamp  drainage  for  private  benefit.     Sherman 

to  cut  a  drain  so  as  to  cast  the  water  v.  Tobcy^  3  Allen,  7. 

therefrom    upon  the    lands    of    another  In  Coomes  ▼.  Burt,  22  Pick.  422.  the 

peraon,  if  it  has  no  outlet  therefrom  and  court,  without  considering  the  question 

would  merely  submerge  such  land.  Sher-  of  the  constitutionality  of  the  statute, 

man  v.  Tohey,  3  Allen,  7.  explains  its  purpose    as    follows :     The 

*Biaie  ex  rel.  Utiok  v.  Polk  County,  87  legislature  provided  that  so  far  as  the 

Minn,  325,  60  L.  R.  A.   161,  92  N.  W.  lands  of  the  proprietors  to  be  benefited 

216;   Woodruff  v.  Fisher,  17  Barb.  224;  were  concerned,  treating  them  as  owners 

Rcer€9  V.  Wood  County,  8  Ohio  St.  333;  of   a  common   property,  and  regarding 

Anderson  v.  Baker,  98  Ind.  587 ;  Fleming  the  common  and  general  benefit  of  all. 

V.  Hull,  73  Iowa,  598,    35  N.    W.    673;  such  ditches  might  be  cut  as  the  common 

Duke  V.  O'Bryan,  100  Ky.  710,  39  S.  W.  interest  might  require.     So  far  as  they 

444,  824 :  People  ex  rel.  Pulman  v.  Hen-  had  an  interest  in  the  water  course  lead- 

lofi.  64  Hun,  471,  19  N.  Y.  Supp.  488.  ing  from  the  premises  or    lands   to   be 

Tlie  mere  fact  that  larger  and  better  benefited    by     the     improvement,     they 

erops  will  be  raised  on  two  farms  sought  should  have,  through  the  agency  of  the 

to  be  drained  doea  not  authorize  the  es-  commissioners,  an    unobstructed    enjoy- 

Ubli!»hnjpnt   of   a    ditch.      McQuillen   v.  ment  of  this  outlet. 

HattoH,  42  Ohio  St.  202.  »  18  X.  J.  Eq.  54. 

The  drainage  of  agricultural  lands  by  *McQuiiien  v.  Hatton,  42  Ohio  St.  202. 
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damain  it  cannot  be  so  by  referring  the  attempted  exercise  to  the  po- 
lice power.^  So  the  power  cannot  be  exercised  to  permit  a  private 
corporation  to  drain  land  for  the  purpose  of  obtaining  compensation 
which  will  result  from  doing  die  work.®  The  mere  fact  that  the  stat- 
ute permits  the  owner  of  wet  land  to  reclaim  it  by  draining  over  the 
land  of  his  neighbor  does  not  make  the  statute  invalid,  since  it  will 
be  so  construed  as  to  require  the  public  benefit  to  appear  before  it  can 
be  exercised.''  If  the  drainage  is  for  the  benefit  of  the  public,  the 
statute  allowing  it  to  be  constructed  over  private  property  will  not  be 
rendered  invalid  by  the  fact  that  it  will  also  result  in  private  advan- 
tage.« 

For  public  welfare. — If  the  drain  is  intended  not  for  the  benefit  of 
an  individual,  but  for  the  general  public  welfare,  there  is  no  doubt 
that  the  power  of  eminent  domain  may  bo  exercised  to  secure  a  right 
of  way  for  it.  The  power  of  eminent  domain  is  a  prerogative  power, 
held  by  the  sovereign  for  the  express  purpose  of  enabling  it  to  resume^ 
possession  of  property  which  is  needed  for  the  public  good.  When, 
therefore,  a  drain  is  needed  for  the  public  good,  this  power  is  properly 
called  into  activity ;  and  under  it  the  right  of  way  can  be  acquired. 
And  it  is  held  that  any  public  benefit,  such  as  the  improvement  of  tho 
public  health  or  of  public  highways  or  the  redemption  of  large  tracts 
of  waste  lands  or  any  other  public  utility,  is  sufficient  to  authorize  tli() 
exercise  of  the  power.*  As  said  in  Thomasv.  County  Comrs}^  it  is  not 
sufficient  that  the  ditch  will  drain  the  lands  adjacent  to  it,  or  enable 
the  owners  of  adjacent  lands  to  raise  larger  and  better  crops,  but  the 
public  health,  convenience,  or  welfare  must  in  some  way  suffer  for 
want  of  the  ditch.  The  public  convenience  may  be  subserved  by  the 
fact  that  in  times  of  freshets  water  which  overflows  turnpikes  and 
bridges  will  be  carried  away  more  rapidly,  and  with  less  injury  t(^ 
such  roads  and  bridges.  If  the  construction  of  the  ditch  will  lead  to 
a  more  healthful  community  and  a  more  prosperous  neighborhood, 

Hkihhs  ▼.  Benedict,  64  Aik.  555,  44  lowed  in  Iforthem  Ohio  R,  Go.  ▼.  Ha/n- 

8.  W.  707.  oodk  County,  63  Ohio  St.  32,  57  N.  E. 

*8tate,    Kean,    Prosecutor,  ▼.  Driggs  1023;  Thompson  t.  Wood  County  Treas- 

Drainage  Oo.  45  N.  J.  L.  91.  urer,  11    Ohio   St.    678;    State   ew   reL 

Whamhera  v.  Kyle,  67  Ind.  206.  Witte  v.  Curtis,  86  Wis.  140,  56  N.  W. 

'Sessions  ▼.  Crunkilton,  20  Ohio  St.  475;  Ileick  ▼.  Voight,  110  Ind.  279,  11 

349 ;  State  em  rel.  Holtz  v.  Henry  Coun-  N.  E.  306 ;  Chambers  v.  Kyle,  67    Ind. 

ty,  41  Ohio  St.  423;  Pasadena  v.  Stim-  206;   Poundstone  v.  Balden,   146  Ind. 

son,  91  Cal.  238,  27  Pac.  604;  Winslow  139,  44  N.  E.  191;  Duke  ▼.  O'Bryan,  100 

▼.  Winslovc,  95  N.  C.  24.  Ky.  710,  39    S.    W.    444,    824;    Dakota 

•State  ex  rel.  Vtick  v.  Polk  County,  87  County  v.  Cheney,  22  Neb.  437,  35  N.  W. 

Minn.  325,  60  L.  R.  A.  161,  92  N.  W.  211;  Darst  ▼.  Oriffin,  31   Neb.  668,  48 

216;    f'ortcr  v.  Durham,  74  N.  C.  767;  N.  W.  819;  Anderson  v.  Baker,  98  Ind. 

Lake  Kriv  rf  TV.  R,  Co.  v.  Hancock  Coun-  587. 

iy,  63  Ohio  St.  23,  67  N.  E.  1009,  fol-  » Ohio  N.  P.  449. 
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and  will  restJt  in  the  reclamation  or  bettering  of  a  considerable  quan- 
tity of  low,  wet>  or  swamp  lands,  or  drain  stagnant  ponds,  thereby 
improving  the  public  highways  of  the  vicinity  and  health  of  the  com- 
munity, and  increasing  the  value  of  the  land  of  the  surroimding  coun- 
try of  the  proposed  ditch,  the  ditch  will  be  conducive  to  the  public 
health,  convenience,  or  welfare.     It  is  not  necessary  that  the  whole 
public  should  be  interested  in  the  construction  of  the  improvement. 
It  is  sufficient  if  the  people  of  the  neighborhood  or  vicinity  of  the 
improvement  will  be  benefited.**     The  question  of  public  utility  has 
reference  to  the  drain  as  a  whole,  without  regard  to  the  county  lines 
which  may  cross  it*^    The  law  must  make  proper  provision  for  the 
determination  of  the  question  of  public  utility.*'    But  the  mere  fact 
that  a  statute  providing  for  the  establishment  of  a  drainage  district 
does  not  declare  that  it  is  for  the  public  benefit  will  not  destroy  its 
validity,  since  the  court,  in  order  to  uphold  it,  will  construe  it  so  as  to 
require  its  operation  for  that  purpose  only.**    The  presumption  is  in 
favor  of  the  public  character  of  the  improvement,  so  that  the  burden 
<>f  showing  the  contrary  is  upon  the  one  alleging  it*'     If  no  valid 
provision  has  been  made  for  the  acquisition  of  the  right  of  way  the 
whole  act  falls.** 

180.  For  public  health. —  The  improvement  and  preservation  of  the 
public  health  is  one  of  the  objects  for  which  drainage  may  be  under- 
taken under  the  power  of  eminent  domain,  and  some  courts  have  gone 
to  the  extent  of  declaring  that  it  is  the  only  purpose.*  The  weight 
of  authority  is  against  the  latter  view,  but  there  is  no  dissent  from  the 
proposition  that  the  improvement  of  public  health  is  a  purpose  for 
which  the  right  may  be  e^ercised.^  The  improvement  of  the  health 
of  the  portion  of  the  public  living  in  the  immediate  neighborhood  of 

"TfcoifMM  V.  County  Comrs.  5  Ohio  N.  'Re  Ryera,  72  N.  Y.  1,  28  Am.  Rep. 

P.   449:    Lewis  County    v.   Cordon,    20  88;  Burk  v.  Ayera,  19  Hun,  17;  Catlin 

\Va«h.  80.  54  Pac.  779;   Roaa  v.  Davis,  v.   Mvnn,  37   Hun.  23:   Re  Drainage  in 

97  Ind.  79;   Lake  Erie  d  W.  R.  Co.  v.  Pen  field,  3  App.  Div.  30,  37  N.  Y.  Supp. 

ffanrock  County,  63  Ohio  St.  23,  57  N.  1056;  Re  Draining  in  Chili,  5  Hun,  116; 

E.    1009;   Chesbrough  v.   Putnam  d  P.  Hull  v.  Baird,  73  Iowa,  528,  35  N.  W. 

Counties,  37  Ohio  St,  508;   Hartwell  v.  613. 

Armstrong,  19  Barb.  166;  Re  Ryera,  72  *Re  Ryera,  72  N.  Y.  1,  28  Am.  Rep. 

N.  Y.  1,  28  Am.  Rep.  88.  88;    Donnelly  v.  Decker,   58   Wis.   461, 

"Meranda  v,  Spurlin,  100  Ind.  380.  46  Am.  Rep.  637,  17  N.  W.  389;  State 

'Hiifford    Drainage    Diat.  v.    Hhroei',  ex  rel.  BaltzeU  v.  Stewart,  74  Wis.  620, 

145  Ind.  672,  44  N.  E.  636.  6  L,  R.  A.  394,  43  N.  W.  947 ;  State  em 

**iitat€  ex  rel.  XJtick  v.  Polk  County,  rel.  Gordon  v.  McNay,  90  Wis.  104,  62 

87  Minn.  325,  60  L.  R.  A.  161,  92  N.  W.  N.  W.  917;    McKinsey  v.   Bowman,  58 

216.  Ind.   88;    Tillman  v.  Kircher,    64    Ind. 

^McDnniel  V.   Columbua,  91  Ga.  462,  104;  Bate  v.  Sheet  a,  64  Ind.  209;  ^eia- 

17  S.  E.  1011;  Ueick  v.  Voight,  110  Ind.  ner  v.  Simpson,  72  Ind.  435;    Ross    v. 

279.  11  N.  E.  306.  Davis,  97  Ind.  79. 

^•Skapit    Cwmty   v.   Stiles,   10   Wash. 
388,  39  Pa«.  116. 
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tlie  land  to  be  drained  is  sufficient  to  sustain  the  proceeding.*  A 
ditch,  to  be  conducive  to  public  health,  convenience,  and  welfare,  so 
as  to  authorize  the  taking  of  private  property  therefor,  need  not  be 
absolutely  necessary  for  that  purpose,  but  it  is  sufficient  if,  as  a 
whole,  it  tends  to  or  will  contribute  in  any  reasonable  degree  to  such 
health,  convenience,  or  welfare^  by  the  preservation  of  highways  in 
times  of  freshets,  the  drainage  of  wet  lands,  shutting  off  the  cause  of 
malaria  and  rendering  them  fit  for  habitation  or  otherwise,  and  is  not 
limited  or  confined  to  private  or  personal  interests,  or  the  interests 
or  benefit  of  a  few  people  in  the  neighborhood  so  as  to  merely  drain 
the  lands  adjacent  thereto,  or  enable  the  owners  thereof  to  raise  larger 
and  better  crops.*  In  Re  Cheesebrough,^  it  is  said  that  a  pond  of  stag- 
nant water  may  endanger  the  health  of  the  neighborhood,  and  the 
public  may  cause  it  to  be  drained  at  once,  and  for  that  purpose  may 
dig  the  necessary  drains,  and  the  land  may  be  interfered  with  for  that 
purpose,  under  the  police  power,  without  compensation. 

181.  Beclamation  of  land. —  The  question  whether  or  not  a  right  of 
eminent  domain  may  be  used  to  secure  a  right  of  way  for  a  drainage 
ditch  the  object  of  which  is  to  reclaim  wet  land  has  not  been  answered 
as  uniformly  in  the  affirmative  as  has  the  one  as  to  the  right  to  use  the 
power  for  the  preservation  of  health.  The  condition  of  low  and  wet 
land  may  be  such  as  to  render  it  of  itself  a  menace  to 
health,  and  then  it  may  be  reclaimed  under  the  principle 
stated  in  the  preceding  section.  In  Kinnie  v.  Bare,^  it  was 
said  that  upon  the  basis  that  low,  wet,  and  marsh  lands  gen- 
erate malaria,  causing  sickness  and  danger  to  the  health  and 
life  of  the  people,  when  they  are  of  such  character  as  to  injure 
the  health  of  the  community  they  become,  and  are,  public  nuisances 
which  ought  to  be  abated,  and  the  legislature  have  the  right,  under  the 
police  power  inherent  in  the  government,  to  protect  the  people  from 
plague  and  pestilence,  and  to  preserve  the  public  health.  But  drain- 
age for  the  purpose  of  private  advantages,  such  as  improving  the 
quality  of  the  land,  or  rendering  it  more  productive  or  fit  for  cultiva- 
tion, cannot  be  justified  under  the  police  power.  Neither  public  con- 
venience nor  public  welfare,  independent  of  considerations  of  the  pub- 
lic health,  will  justify  the  legislature  in  the  enactment  of  laws  for  the 
construction  of  drains.^    If  the  drainage  is  primarily  for  the  benefit 

*Chesbrough   v,    Putnam    rf    Paulding  'Fleming  v.  Hull,  73  Iowa,  598,  35  N. 

Counties,  37  Ohio  St.  608.  W.  673;  Re  Drainage  in  Chili,  5  Hun, 

*Thomas  v.  County  Comrs.  5  Ohio  N.  116;  Re  Tlieresa  Drainage  Diet.  90  Wis. 

p.  449.  301,  63  N.  W.  288:  Jenxil  v.  Green  Island 

•  78  N.  y.  232.  Drainage  Co.  12  Neb.  163,  10  N.  W.  647. 

»68  Mich.  625,  36  N.  W.  672. 
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of  the  piil>lic  health  the  mere  fact  that  the  drained  land  will  become 
available  for   ii«e  does  not  render  the  proceeding  void/**     When  the 
improveiiieiit  of   the  public  health  is,  because  of  the  circumstances, 
no  longer  available  to  support  an  attempt  to  drain  a  tract  of  wet  land, 
and  resort  must  be  had  to  the  general  principle  that  such  drainage  is  a 
public  pur|>ose  for  which  the  right  of  eminent  domain  may  be  exer- 
cised, we  encounter  a  conflict  of  opinion.     But  this  conflict  may  be 
rendered  much  less  embarrassing  if  the  result  which  will  he  attained 
by  the  drainage  proceedings  in  the  respective  cases  be  kept  in  view. 
The  results  may  vary  all  the  way  from  the  reclamation  of  a  largo 
^H*tion  of  the  state  to  the  betterment  of  a  private  farm.    With  refer- 
t'uce  to  the  former  class  of  lands  there  can  be  no  doubt  that  the  drain- 
sige  of  them  is  a  public  benefit  for  which  the  power  of  eminent  domain 
may  be  exercised.*     The  Xew  Jersey  court  has  referred  the  right  to 
reclaim  such  land  to  an  authority  more  ancient  than  the  provisions  of 
tlie  constitution  for  the  exercise  of  the  right  of  eminent  domain. 
It  says:  To  effect  the  object  of  drainage  of  a  tract  of  land  the  statutes 
provide  that  the  works  to  effect  the  drainage  may  be  located  in  any 
part  of  the  lands  drained,  paying  the  owner  of  the  land  thus  occupied 
c-ompensation  for  the  damage  by  such  use.     So  far  private  property 
is  taken  by  them;  further,  it  is  not     In  none  of  them  is  the  owner 
tleveated  of  his  fee.     To  effect  such  common  drainage,  power  is  in 
>ome  cases  given  to  continue  the  drains  through  adjacent  lands,  not 
drained,  upon  compensation.     All  this  is  an  ancient  and  well-known 
exercise  of  the  legislative  power,  and  may  well  be  considered  as  in- 
cluded in  a  grant  of  legislative  power  in  the  Constitution.     Beyond 
this,  private  property  cannot  be  taken  for  private  uses,  even  with  com- 
pensation.'    And  the  Massachusetts  court  says  that  if  it  is  lawful 
and  constitutional  to  advance  the  manufacturing  and  mechanical  in- 
terests of  a  section  of  the  state  by  allovdng  individuals  acting  pri- 
marily for  their  own  benefit  to  take  private  property,  there  would 
seem  to  be  little  if  any  room  for  doubt  as  to  the  authority  of  the  legis- 
lature, acting  as  a  representative  of  the  people,  to  make  a  similar 
appropriation  by  their  own  immediate  agents  in  order  to  promote  the 

*Lien  r.  Norman  County,  80  Minn.  68,  of  the  state  must  be  deemed  of  general 

82  N.  W.   1094.  and   public  utility.     Tlie    right  of  the 

*Jle  Drainage  bettreen  Loxcer  Chatham  state  to  condemn  lands  for  drains  rest^ 

tnd  Little  Falls^   35  N.  J.  L.  497;   Re  on  the  same  foundation  as  its  right  in 

request  River,    39   X.  J.  L.  433;   Tide-  case   of  public   roads,   mills,   railroads. 

Water  Co,  v.   Coster,  18  N.  J.  Eq.  618,  causeways,    schoolhouses,    forts,    light- 

.90  4m    Dec   634 ;   Seely  v.  Sebastian,  4  houses,   etc.      Norfleet  v.   Cromwell,   70 

Or    25-   Zialer   v-    Menges,  121  Ind.  99,  N.  C.  634,  16  Am.  Rep.  787. 

16* 4m  'st.  K«p.  357.  22  N.  E.  782.  ^Coster  v.  Tide-Water  Co.  18  N.  J.  Eq. 

\n  act  for  the^  drainage  of  thousands  54. 
of  acre*  of  land   lying  in  a  low  portion 
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agricultural  interests  of  a  large  territory.*  These  principles  apply 
equally  when  a  material  body  will  be  reclaimed  by  the  improvement, 
so  the  public  good  can  be  said  to  be  promoted  by  it.*'^  And  the  right 
will  not  be  defeated  by  the  fact  that  the  effect  of  the  drainage  will 
not  extend  beyond  the  bounds  of  a  district  which  may  be  relatively 
small,  if  the  district  in  fact  contains  land  which  is  sufficient  in  quan- 
tity, so  that  if  it  is  reclaimed  the  proi?perity  of  the  state  may  be  ma- 
terially improved.®  And  the  fact  that  individuals  will  be  peculiarly 
benefited  is  immaterial.®  But  when  we  turn  to  the  case  of  drainage 
which  will  affect  the  property  of  only  a  single  individual  or  of  a  iew 
persons,  we  reach  a  different  principle  which  has  not  always  been 
perceived.  In  Pool  v.  Trexler^^  the  court  says:  "If  the  general  as- 
sembly has  power  to  make  regulations  for  draining  a  swamp  contain- 
ing 10,000  acres,  it  has  the  same  power  in  regard  to  a  swamp  contain- 
ing 1,000  acres ;  so  of  100  acres  or  of  1  acre.  There  is  no  distinction 
in  the  principle ;  the  only  difference  is  in  regard  to  the  degree.  Such 
drainage  may  be  provided  for  under  the  police  power.  The  two  powers 
of  eminent  domain  and  police  regulation  are  distinct.  By  the  one, 
property  of  A  is  given  to  B.  By  the  other  the  property  of  A  is  left  in 
him,  but  is  made  subservient  to  the  general  welfare.  The  power  of 
the  general  assembly  to  make  the  land  of  A  subservient  to  the  land  of 
B  for  the  purpose  of  drainage  must  be  yielded  upon  the  authorities 
and  upon  the  reason  of  the  thing."  But  there  is  a  difference  in  prin 
ciple.  If  it  is  necessary  to  remove  a  nuisance  from  an  acre  of  ground 
it  may  be  done  under  the  police  power.  But  the  police  power  does  not 
extend  to  giving  A  the  right  to  drain  his  acre  over  the  land  of  B 
merely  because  A's  prosperity  will  thereby  be  enhanced.  As  said  in 
Re  Theresa  Drainage  Dist.^^^  "A  statute  authorizing  drains  for  agri- 

Talhot  ▼.  Hudson,  16  Gray,  417.  benefit  that  results  to  a  state  frtin  the 

'Leict*  County  v.   Gordon,  20  Wash,  reclamation   by   artificial    irrigation   of 

80,  54  Pac.  779 ;  Heffner  v.  Cass  d  Mor-  160  acres  of  agricultural  land  owned  by 

gan  Counties,  103  111.  439,  58  L.  R.  A.  one  or  two  persons,  and  the  n?c1amation 

353,  62  N.  E.  201;  Mound  City  Land  d  by  the  same  means    of    thousands    of 

Btock  Co.  ▼.  Miller f  170  Mo.  240,  60  L.  acres  owned  by  many  different  persons 

R.  A.  190,  70  S.  W.  721 ;  Hartwell   ▼.  living  together  in  one  subdivision  of  the 

Armstrong,  19  Barb.  166.  state?    We  do  not  think  there  is  any  in 

*Re  Ryers,  72  N.  Y,  1,  28  Am.  Rep.  88 ;  principle.    The  reclamation  of  one  small 

ffariiDell  ▼.  Armstrong,  19  Barb.  166.  field  by  means  of  artificial    irrigation 

*8eely  ▼.  Sebastian,  4  Or.  25.  promotes  the  development,  and  adds  to 

**76  N.  C.  297.  the  taxable  wealth,  of  the  state,  as  well 

So,  in  EUinghouse  ▼.  Taylor,  19  Mont,  as  the  reclamation  by  the  same  means 

463,  48  Pac.  767,  the  court,  in  consider-  of  a  number  of  fields.    This  ruling  was 

ing  the  validity  of  a  law  providing  for  made  under  a  constitution  which  pro- 

the  condemnation  of  a  right  of  way  for  vides   that  the    purpose    of    irrigating 

an  irrigation  ditch,  says :  What  real  dis-  lands  shall  be  a  public  use. 

tinction   is   there,    so   far   as   the   term        "90  Wis.  301,  63  N.  W.  288. 

^'public  use"  is  concerned,  between  the 
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cultural,  sanitary,  or  mining  purposes,  without  requiring  it  to  be 
necessary  or  desirable  to  promote  any  public  interest,  convenience,  or 
welfare,  is  not  valid.  The  court  says  no  doubt  such  an  improvement 
may  be  useful  to  some,  or  perhaps  many,  private  owners  of  land  by 
way  of  increasing  the  usefulness  and  value  of  their  lands.  But  that 
i;^  merely  a  private  advantage.  It  interests  the  public  only  indirectly 
♦  r  remotely  in  the  same  way  and  sense  in  which  the  public  interest 
i?i  advanced  by  the  thrift  and  prosperity  of  individual  citizens.  Some 
!i(»me  or  homes  might  be  made  more  cheerful  and  healthful.  But  one 
man's  property  cannot  be  taken  to  make  another  man's  home  more 
i-lieerf ul  or  healthful.  It  is  only  when  it  will  make  the  homes  of  the 
public  more  healthful  that  any  man's  property  can  be  taken  for  sani- 
tary purposes." 

Again,  the  same  court  said  in  another  case  that  "this  legislation 
may  be  referred  to  the  police  power  by  providing  for  the  public  health. 
If  it  were  not  for  this  purpose  of  the  law  it  would  not  be  endured  for 
a  moment,  because  it  would  provide  for  a  despotic  and  most  unlawful 
interference  with  private  property  for  strictly  private  purposes  and 
uses,  in  which  neither  the  people  of  the  state,  nor  the  state  itself,  nor 
the  public  have  any  interest  whatever.  It  seems  marvelous  that  any 
court  should  ever  attempt  to  justify  such  laws,  which  are  merely  and 
essentially  for  private  purposes,  confined  to  the  owners  of  the  lands 
<irained  and  improved,  under  the  power  of  eminent  domain."*^  When 
ihe  Kew  York  Constitution  was  adopted  in  1894  it  provided  that  gen- 
eral laws  may  be  passed  permitting  the  owners  of  agricultural  land 
to  construct  and  maintain  for  the  drainage  thereof  necessary  drains, 
ditches,  and  dikes  upon  the  land  of  others  with  just  compensation.  Of 
this  provision  the  court  says  in  Re  Tuthill'}^  If  the  effect  of  this  pro- 
vision is  to  authorize  the  appropriation  of  the  land  of  one  man,  and 
the  application  of  it  to  the  private  use  of  another,  then  it  is  void.  All " 
of  the  authorities  of  all  jurisdictions  agree  that  no  necessity,  however 
great,  can  authorize  the  legislature  to  take  the  property  of  one  man 
and  give  it  to  another,  with  or  without  compensation.  An  organic 
law  which  grants  the  exercise  of  such  power  is  void  by  the  provisions 
of  the  Federal  Constitution  as  depriving  the  citizen  of  his  property 
without  due  process  of  law.  Under  the  operation  of  that  provision,  we 
may  no  longer  assert  that  the  drainage  of  swamp  lands  may  not  be 
had,  unless  it  be  justified  as  a  measure  to  preserve  the  public  health, 
and  we  become  bound  to  justify  it,  and  not  only  to  justify  it,  but  to 

"Donnelly  v    Decker,  58  Wis.  461,  46   ex  rel.  Pulman  v.  Heniorif  64  Hun,  471, 
Am.  Rev.  637,  17  N.  W.  389.  10  N.  Y.  Supp.  488. 

A  similar  ruling  was  made  in  People       "36  App.  Div.  492,  55  N.  Y.  Supp.  657. 
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accept  it,  as  it  is  the  voice  of  sovereign  authority.  It  may  be  justified 
upon  the  ground  that  the  reclamation  of  land  for  the  purposes  of 
agriculture  and  habitation  is  a  public  purpose.  The  right  of  the  citi- 
zen to  enjoy  the  use  of  his  lands,  to  bring  them  under  cultivation,  and 
to  distribute  the  product  of  his  land  among  people  generally,  is,  to  a 
limited  extent,  a  matter  in  which  the  general  public  have  an  interest. 
This,  when  coupled  with  the  performance  of  those  duties  which  the* 
law  devolves  upon  him  as  a  citizen  of  the  state,  makes  the  exercise  of 
the  right  a  matter  of  public  benefit  and  utility,  sufficient  to  support 
the  authority  which  imderlies  the  exercise  of  the  right  The  principle 
of  Fallhrook  Irrig.  Dist.  v.  Bradley, ^^  with  reference  to  the  irrigation 
of  land,  would  seem  to  authorize  the  exercise  of  the  power  of  eminent 
domain  in  a  case  where  a  considerable  tract  of  land  may  be  reclaimed, 
as  there  the  public  good  would  be  conserved,  and  it  might  authorize 
its  application  to  a  small  tract,  where  the  necessity  was  urgent,  and 
a  considerable  body  of  people  would  be  favorably  affected  thereby. 

182.  For  other  purposes  generally. —  The  drainage  of  highways  is  a 
public  purpose  to  secure  a  right  of  way,  for  which  the  right  of  eminent 
domain  may  be  exercised.*  And  the  public  may  take  title  to  an  entire 
tract  for  the  purpose  of  filling  it  in  and  abating  a  nuisance.^  And  to 
effect  a  public  benefit  the  rights  of  mill  owners  in  their  dams  and 
mill  rights  may  be  taken  to  relieve  the  property  of  the  water,  to  filt 
it  for  commercial  and  agricultural  uses.*    And  after  proceedings  have 

"164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  tained  thereon,  and  that  in  all  ca^s  de 

Ct.  Rep.  66.  mand  shall  first  be  made  before  enterin<r 

^Baughman  v.    Heinselman,    180    111.  upon  an  owner's  land,  and,  if  he  refus«» 

251,  54  N.  E.  313;  Smeaton  v.  Martin,  to  assent,  the  commissioner  shall  notify 

67  Wis.  304,  16  N.  W.  403.  him  of  his  intention  to  enter  and  point 

A  county  commissioner  has  no  right  out  the  land  to  be  occupied  or  the  ma- 
to  locate  a  ditch  on  private  land  for  the  terial  to  be  taken,  but  if  he  assents,  "he 
improvement  of  a  highway,  unless  suit-  may  point  out  the  material  and  the 
able  drainage  cannot  be  made  in  the  location  from  which  it  is  to  be  taken, 
roadway  at  the  same  expense,  in  which  and,  if  accessible  and  fit  for  the  purpose* 
event  demand  must  first  be  made  of  the  intended,  it  shall  be  there  taken;"  tho 
owner,  and  an  opportunity  be  given  him  last  clause,  taken  in  connection  with  the 
to  point  out  a  location  therefor,  which  other  provisions  of  the  statute,  not  lim- 
must  be  accepted  if  accessible  and  suit-  iting  the  owner's  right  of  location  mere- 
able;  and  he  can  make  the  location  him-  1y  to  material  taken,  but  applying  to  the 
self  only  when  the  owner  fails  to  do  so  taking  of  the  land  for  the  construction 
or  makes  an  unsuitable  one,  under  a  of  ditches  as  well.  Cauble  v.  Hulte,  118 
statute  giving  him  authority,  whenever  Ind.  13,  20  N.  E.  515. 
necessary  to  construct,  repair,  or  pre-  *8weet  v.  Jtechel,  159  U.  S.  380,  40  L. 
serve  a  highway,  to  enter  private  land  ed.  188,  16  Sup.  Ct.  Rep.  43;  Dingley  v, 
and  take  material  therefrom  or  locate  a  Host  on,  100  Mass.  544. 
ditch,  etc.,  thereon  vrithout  first  assess-  *In  Talbot  v.  Hudson,  16  Gray,  417, 
ing  and  tendering  the  damages,  in  view  which  involved  the  validity  of  a  statut^^ 
of  the  further  provisions  of  the  statute  providing  for  the  removal  of  a  dam  to 
that  entries  snail  not  be  made  when  relieve  property  bordering  on  certain 
drainage  can  be  made  on  the  roadway  at  rivers  from  the  water  thrown  back  on 
no  greater  cost,  or  material  can  be  ob-  them  by  the  dam,  the  court  says,  in  the 
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been  commenced  for  the  drainage  of  swamp  land,  a  mill  cannot  be  es- 
tablished which  will  interfere  with  the  proceedings.*  But  even 
though  a  drainage  district  has  been  organized  with  authority  to  re- 
move dams,  it  need  not  exercise  the  authority  unless  it  is  necessary. "^ 
General  authority  to  construct  sewers  does  not  give  a  right  to  acquire 
property  for  temporary  purposes.®  Land  can  only  be  taken  for  drain- 
age purposes  when  a  necessity  for  the  taking  exists.  The  right  to  ex- 
ercise the  power  of  eminent  domain  rests  on  public  neces8ity,and  can- 
not be  called  into  existence  in  the  absence  of  such  necessity.^  There- 
fore, if  adequate  drainage  can  be  secured  without  taking  a  particular 
parcel  of  property,  it  cannot  be  taken  merely  because  it  will  be  a  little 
more  convenient  to  do  so.®    But  the  improvement  itself  need  not  be 


pnaeat  ease  there  can  be  no  doubt  that 
^ytrj  owner  of  meadow  land  bordering 
on  tiieae  rivers  will  be  greatly  benefited 
to  a  greater  or  less  extent  by  the  reduc- 
tion of  the  height  of  the  dam.  The  act 
\%  therefore,  in  a  certain  sense  for  a  pri- 
vate use,  and  inures  to  the  individual 
adrantage  of  such  owners.  But  this  is 
Uy  no  means  a  decisive  test  of  its  valid- 
ity. ]^fany  enterprises  of  the  highest 
pubiie  utility  are  productive  of  great 
and  immediate  benefits  to  individuals. 
We  are  to  look  further  into  the  probable 
operation  and  effect  of  the  statute  in 
question,  in  order  to  ascertain  whether 
some  public  interest  or  benefit  may  not 
be  lik^y  to  accrue  from  the  execution  of 
the  power  conferred  upon  the  commis- 
Aionera.  If  any  such  can  be  found,  we 
Are  bound  to  suppose  that  the  act  was 
passed  in  order  to  effect  it.  The  im- 
provement of  a  large  tract  of  territory 
situated  in  several  towns,  and  owned  by 
a  great  numl>er  of  persons,  by  draining 
off  the  water  and  thereby  rendering  the 
land  suitable  for  tillage,  which  could  not 
otherwise  be  usefully  improved  at  all, 
would  seem  to  come  fairly  within  the 
scope  of  legislative  action,  and  not  to 
be  so  devoid  of  pubiie  utility  and  ad- 
vantage as  to  make  it  the  duty  of  the 
eourt  to  pronounce  a  statute  which 
might  well  be  designed  to  effect  such  a 
purpose  invalid  and  unconstitutional. 
The  act  would  stand  on  different 
grounds  if  it  appeared  that  only  very 
few  individuals,  or  a  small  adjacent  ter- 
ritory, were  to  he  benefited  by  the  taking 
of  private  property.  The  advantages 
which  may  result  from  the  removal  of 
il*»  obstruction  are  not  local  in  their 
nature,  nor  intended  to  be  oonfine<l  to 
a  single  m»ighborhood.  They  are  de- 
VoL.  IL— Watees,  61, 


signed  to  embrace  a  large  section  ol  land 
lying  in  one  of  the  most  populous  and 
highly  cultivated  counties  of  the  state, 
and,  by  increasing  the  productive  capa- 
city of  the  soil,  to  confer  a  benefit,  not 
only  on  tlie  owners  of  the  meadows,  but 
on  all  those  who  will  receive  the  inci- 
dental advantage  arising  from  the  de- 
velopment of  the  agricultural  resources 
of  so  extensive  a  territory. 

A  proceeding  for  damages  for  the  de- 
struction of  a  dam  for  diTiinage  pur- 
poses may  be  continued  by  the  admin- 
istrator of  the  owner  of  the  dam  in  case 
of  his  death  after  instituting  the  pro- 
ceedings within  the  time  limited.  Phil- 
lips  V.  Middlesex  County,  122  Mass.  258. 

^WiUiamson  v.  Locka  Creek  Canal  Co. 
76  N.  C.  478. 

'A  sanitary  district  need  not  remove 
certain  dams  in  a  river  unless  the  same 
becomes  necessary  for  any  purpose  of 
the  sanitary  district,  although  a  pro- 
vision in  the  act  creating  the  district 
directs  that  the  district  ''shall  remove 
the  dams  at  Henry  and  Copperas  creek 
in  the  Illinois  river  before  any  water 
shall  be  turned  into  said  channel,"  where, 
by  other  provisions  of  such  act,  imposing 
certain  conditions  before  the  removal  of 
the  dams,  the  idea  that  the  sanitary 
district  may  destroy  the  same  without 
reference  to  the  necessity  of  such  action 
is  excluded.  Canal  Comra.  v.  Sanitary 
Dist.  184  ni.  597,  56  N.  E.  953. 

•Katerhury  v.  Piatt  Bros.  76  Conn. 
387.  60  L.  R.  A.  211,  53  Atl.  958. 

^Chaplin  v.  Wheatland  BighwQjf 
Comrs.  129  111.  651,  22  N.  E.  484;  Rice 
▼.  Wellman,  5  Ohio  C.  C.  334;  Caldwell 
T.  Harriaon  Tivp.  2  Ohio  C.  C.  10. 

*Re  Rochester  d  O,  H.  R.  Co.  58  Hun, 
601,  12  N.  Y.  Supp.  566. 
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absolutely  necessary  to  entitle  the  public  to  enter  upon  the  drainage 
scheme  and  take  private  property  in  its  execution.  It  is  sufficient 
if  the  improvement  will  conduce  to  the  public  welfare,  and  the  taking 
will  then  be  regarded  as  possessing  the  quality  of  being  necessary.® 
The  public  acquires  only  a  right  of  way;  and  it  cannot  remove  the* 
earth  taken  from  the  trench  from  the  property  for  use  elsewhere.  An<l 
the  landowner  has  a  right  to  use  the  fee  for  any  purpose  which  is  con- 
sistent with  the  use  of  the  easement  for  drainage.^® 


IV.  Intebfebbncb  with  bubfaob  wateb  by  municipal  impbove- 

MENTS. 

183,  General  principles.— >  As  has  been  seen,*  a  municipal  corpora- 
tion is  imder  no  obligation  to  provide  for  surface  drainage  except  Sf) 
far  as  may  be  necessary  to  preserve  the  safety  of  its  streets,  or  to 
ameliorate  some  condition  which  it  has  itself  created ;  but  it  may  do 
so  under  authority  of  the  legislature.  The  rights  and  duties  of  a 
municipal  corporation  or  other  local  subdivision  of  the  state,  and  of 
the  officers  carrying  on  their  work  with  respect  to  surface  water  gen- 
erally, are  governed  by  the  same  rules  which  govern  the  relations  of 
individuals  with  respect  to  such  water.  The  municipal  corporation 
cannot  change  the  natural  course  of  drainage,  or  cast  collected  water 
onto  adjoining  property  to  its  injury ;  but  it  can  make  reasonable  im- 
provements on  its  own  property,  although  the  effect  is  to  alter  the 
grade  between  its  property  and  that  of  adjoining  proprietors,  and 
therefore  change  the  direction  ordinarily  taken  by  the  water  flowing 
upon  the  respective  tracts.  The  rights  of  the  respective  parties  in 
regard  to  surface  water  under  the  various  circumstances  under 
which  the  question  may  arise  will  be  taken  up  and  developed  in 
the  succeeding  sections. 

184.  Changing  course  of  drainage. — There  is  no  right  on  the  part  of 
a  municipal  corporation  or  a  drainage  or  road  district  to  alter  the 
course  of  drainage  so  as  to  throw  water  upon  property  where  it  does 
not  naturally  flow.  The  municipal  corporation  stands  upon  the  saino 
footing  as  a  private  individual,  and  incurs  the  same  liability  when  it 
injures  the  land  of  a  private  individual  by  throwing  thereon  water 
which  does  not  naturally  flow  there.^     The  property  of  a  private  indi- 

•Corey  v.  Suagoer,  74  Ind.  211;  Cool-  ^Amdt  v.  Cullmau,   i:J2  Ala.  540,  90 

man  r.'  Fleming,' fi2  Ind.  117;  Blizzard  Am.  St.  Rep.  022,  31  So.  478:  Torret/  v. 

v.  Riley,  83  Ind.  300.  Scranton,  133  Pa.  173,  19  Atl.  3.51 :  Slack- 

'«Sftc  pout,  $  220b.  V.  Latcrence  Twp,    (N.  J.  Eq.)    19  Atl. 

^Ante,  ii  17Ia.  663;    Ooulden  v.  Scranton,  3  Lane.   I^i 
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vidoal  is  subject  to  no  servitade  to  receive  the  drainage  of  public 
property,  and  the  public  will  not  be  permitted  to  drain  its  land  onto 
adjoining  property  of  a  private  individual  to  his  injury,  merely  for 
its  own  conv^ence.*  Liability  may  be  incurred  by  changing  the 
grade  of  a  long  section  of  highway  so  as  to  cause  the  water  to  flow 
along  a  gutter  and  then  overflow  onto  private  property.^    And  also 

Rer.  340;  Bheehan  v.  Plynn,  69  MlniL  suiting  from  the  abandonment  of  the 
430,  26  Lb  R.  A.  032,  61  N.  W.  402.  premiaefl  for  snch  purpose,  neoessitated 

A  mtuiicipality  has  no  right,  by  arti-  by  the  deposits  so  thrown  thereon,  irre- 
fictal  drains,  to  divert  surface  water  spectivc  of  negligence  in  the  construe^ 
from  tlie  course  it  would  otherwise  take,  tion  of  such  artificial  drain.  Cahill  v. 
and  cast  it,  in  a  body  large  Plough  to  Baltimore,  93  Md.  233,  48  Atl.  705. 
do  snbrtantial  injury,  on  land,  where.  The  diversion  of  the  flow  of  surfaoe 
hot  for  such  artificial  drains,  it  would  water  by  the  construction  of  waterworks 
noi  go.  Field  v.  West  Orange  Ttop.  40  by  a  municipal  corporation  upon  an  ele- 
N.  J.  Eq.  183,  2  AtL  236;  MoAskiU  v.  vated  lot  so  aa  to  throw  it  upon  lower 
Hancock  Ttcp,  129  Mich.  74,  65  Lw  R.  A.  land  in  a  larger  quantity  than  before 
738,  88  N.  W.  78.  renden^  the  municipality  liable  to  the 

Surface  water  naturally  flowing  down  owner  for  the  damages  arising  from  the 
a  ravine  cannot  be  diverted  into  high-  increased  flow  thereon,  and  the  oonse- 
way  drains  without  liability  being  in-  quent  diminution  of  the  value  of  the 
cuned  for  the  damage  resulting  from  so  land,  under  a  constitutional  provision 
accumulating  it.  Uuddleston  v.  West  that  private  property  shall  not  be  taken 
BeUevtie,  111  Pa.  110,  2  Atl.  200.  or  damaged  for  public  purposes  without 

When  a  city  has  constructed  a  street  making  just  and  adequate  compensation. 
eroosing  a  ravine  in  which  large  qnanti-  Albany  v.  Bikes,  94  Ga.  30,  26  L.  R.  A. 
tiea  of  collected  surface  water  are  ae-  653,  47  Am.  St.  Rep.  132,  20  S.  £.  257. 
customed  to  find  an  outlet,  and  has  en-  *A  municipal  corporation  cannot  drain 
deavored  to  divert  it  into  a  sewer  which  a  public  road  by  throwing  the  water  on 
is  insufldcient  to  admit  all  the  water  in  an  adjoining  proprietor,  unless  a  statute 
ordinary  seasons ;  and  when  that  which  compels  him  to  receive  it,  and  it  is  necea- 
overflows  upon  tho  street  is  prevented  nary  for  the  good  of  the  oommimity. 
from  again  entering  the  ravine  at  the  Brown  v.  tiamia,  11  U.  C.  Q.  B.  87. 
other  end  of  the  sewer,  and  thus  turned  The  authority  given  to  a  municipal 
into  another  street  and  over  adjoining  corporation  to  open  and  repair  roads 
property, — ^the  city  will  be  responsible  for  does  not  authorise  it  to  cast  water  flow- 
the  injury  which  it  does,  when  reason-  in|^  along  the  road  onto  the  land  of  ad- 
able  care  and  skill  would  have  provided  joming  proprietors.  Rowe  v.  Rochester, 
better  facilities.  MoClure  v.  Bed  Wing,  22  U.  C.  C.  P.  319,  Aflirmed  in  29  U.  C. 
28  Minn.  186,  9  N.  W.  767.  Q.  B.  590;  Perdue  v.  Chiftguaoousy,  26 

If  a  city  in  grading  streets  turns  a  V.  G.  Q.  B.  61. 
stream  of  mud  and  water  onto  adjoin-  ^Rioe  T.  FUnt,  67  Mich.  401,  34  N.  W. 
fag  property,  or  creates  a  stagnant  pool  719;  Rowe  ▼.  Rochester,  29  U.  C.  Q.  B. 
in  Us  vicinity,  it  is  liable  for  the  re-  590 ;  Aurora  v.  Reed,  57  HI.  29,  1 1  Am. 
suiting  damage.  Nevins  v.  Peoria,  41  Rep.  1;  Holmes  v.  Calhoun  County,  97 
in.  602,  89  Am.  Dec  392 ;  Shaumeetoum  Iowa,  360,  97  N.  W.  145 ;  Elgin  v.  Hoag, 
T.  JfoMMt,  82  ni.  387,  25  Am.  Rep.  321 ;   26  111.  App.  660. 

ataek  ▼.  East  8t,  Louis,  85  111.  377,  28  A  dty  which,  on  changing  the  grade 
Am.  Bep.  619;  Aurora  v.  Oillett,  56  111.  of  a  street,  diverts  surface  water  from 
132.  its  natural  flow,  and  oasts  it  in  consider- 

A  municipality  which  diverts  the  able  volume  upon  the  premises  of  a  prop- 
usual  course  of  surfaoe  water,  carrying  erty  owner,  making  gulleys  thereon, 
with  it  sand,  mud,  and  gravel,  by  plac-  tearing  away  piazza  posts,  and  flooding 
tng  a  wooden  box  in  a  ditch,  thereby  con-  the  stable,  is  liable  for  the  injury  done. 
ducting  it  so  as  to  disdiarge  the  sand.  Bedell  v.  Sea  Clift,  18  App.  Div.  261,  46 
miHl,    and    gravel    upon    property  used  N.  Y.  Supp.  226. 

for  marine  railways  and  shipyards,  on  Land  adjoining  a  highway  which 
which  such  water  would  not  otherwise  crosses  an  elevation  or  ridge  several 
have  flowed,  is  liable  for  damages  re-   feet  higher  than  the  surface  of  the  soil 
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where  the  water  which  has  been  flowing  in  a  particular  direction  is, 
by  improvements  made  by  the  municipal  corporation,  turned  from  its 
course  and  cast  upon  adjoining  property.*  As  said  in  Quest  v.  Church 
Hill^  a  municipal  corporation  is  liable  for  damages  to  abutting  prop- 
erly on  which  it  throws  surface  water,  which,  by  a  change  in  the 
grade  of  its  streets  and  the  construction  of  the  drains,  it  has  diverted 
from  its  natural  flow  and  concentrated  in  volume,  irrespective  of 
n^ligence  in  the  work  on  its  streets,  or  in  the  construction  of  its 
drains.*  The  change  in  the  direction  or  volimae  of  water  must  be  sub- 
stantial, and  cause  more  than  nominal  injury,  however,  to  give  a  cause 
of  action.''^  The  question  has  frequently  been  raised  by  attempt  by 
road  commissioners  to  provide  drainage  for  the  highways,  and  it  has 
been  held  that  an  overseer  of  highways,  in  making  repairs  upon  the 
highway,  haa  no  right  to  change  the  natural  course  of  surface  water 
drainage,  or  to  considerably  increase  its  quantity,  so  as  to  cast  it  upon 
lands  of  an  abutting  owner,  where  it  had  not  been  previously  accus- 
tomed to  flow,  or  in  increased  quantities,  to  his  injury.*    And  they 


on  either  side,  and  over  which  it  is  im- 
possible for  water  to  flow  naturally, 
cannot  be  considered  as  servient  to  tlie 
land  on  the  opposite  side  of  the  ridge, 
and  highway  commissioners  have  no 
right,  by  means  of  a  ditch  through  such 
elevation,  to  divert  the  surface  water 
along  the  highway  from  its  natural 
channel  and  drain  it  upon  such  land. 
Graham  v.  KeeM,  143  111.  425,  32  N.  E. 
180,  Affirming  34  111.  App.  87. 

llie  removal  of  water  from  a  pond, 
caused  by  a  municipality  raising  the 
grade  of  one  of  its  streets  without  con- 
structing a  culvert,  is  a  ministerial  act 
in  the  performance  of  which  the  city  is 
bound  to  take  all  such  reasonable  care 
and  precaution  against  possible  contin- 
gent injuries  to  others  as  a  discreet  and 
cautious  individual  would  and  ought  to, 
under  like  circumstances,  were  the  whole 
loss  or  risk  to  be  his  alone.  Kohs  v. 
Minneapolia,  22  Minn.  159. 

In  Perdue  v.  Chinguacouay,  25  U.  C. 
Q.  B.  61,  an  action  against  a  municipal- 
ity for  cutting  a  ditch  in  a  highway, 
thereby  overflowing  the  plaintiff's  land, 
the  defendant's  plea  averred  that  it 
necessarily  made  the  ditch  in  order  to 
repair  the  highway.  The  court  sustained 
the  demurrer  to  the  plea  upon  the 
ffround  that,  although  the  cutting  of  the 
ditch  may  have  been  necessary,  the  de- 
fendant should  have  further  alleged  the 
lity  of  using  the  plaintiff's  land  as 


a  receptacle  for  the  drainage,  though 
the  court,  without  deciding,  expressed  a 
doubt  as  to  the  right  of  the  conserva- 
tors of  the  highway  to  flood  the  plain- 
tiff's land,  even  if  no  other  method  were 
obtainable;  saying  that,  if  public  con- 
venience requires  the  destruction  of  pri- 
vate property,  the  owner  of  the  latter 
has  the  right  to  compensation. 

^O'Brien  v.  Bt.  Paul,  25  Minn.  331,  83 
Am.  Rep.  470;  Brunh<mse  v.  Y<}rk,  13 
Lane.  L.  Rev.  397;  Slack  v.  Lawrence 
Twp.  (N.  J.  Eq.)  19  Atl.  663;  Am  v. 
Kansas  City,  6  McCrary,  558,  14  Fed. 
236. 

"90  Md.  689,  45  Atl.  882. 

'It  is  one  thing  to  grade  a  highway 
and  cast  off  surface  water  as  a  conse- 
quence of  the  grading,  and  quite  an- 
other thing  to  change  the  natural  flow, 
imite  artificial  channels,  increase  the 
volume  of  water,  and  cause  it  to  flow 
upon  private  property  in  an  increased 
volume.  Patoka  Twp.  v.  Hopkins,  131 
Ind.  142,  31  Am,  St  Rep.  417,  30  N.  E. 
896. 

'Rutherford  v.  HoUey,  105  N.  Y.  632, 
11  N.  E.  818. 

*Moran  v.  MoCleams,  63  Barb.  185, 
44  How.  Pr.  30 ;  Young  v.  Maquon  Twp. 
Highvray  Comrs,  134  lU.  569,  25  N.  E. 
689,  Reversing  34  lU.  App.  178;  Cubit 
V.  O'Dett,  51  Mich.  347,  16  N.  W.  679; 
Kensington  y.  Wood,  10  Pa.  03,  40  Adl 
Dec.  582. 
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may  be  individually  liable  for  wrongful  acts  committed  by  them,* 
Tnder  the  doctrine  which  obtains  in  some  of  the  New  England  states 
as  to  the  liability  of  municipal  corporations,  it  is  held  that,  when  the 
highway  officer  does  a  wrongful  act  without  the  express  authority  of 
the  municipality,  it  is  not  liable  for  his  acts.^^  But,  when  he  is  act- 
ing within  the  scope  of  his  authority,  the  municipal  corporation  for 
which  he  acts  vnll  be  liable  for  his  acts."  If  the  commissioners,  in 
attempting  to  drain  a  road,  cast  the  water  onto  an  adjoining  land- 
owner to  his  injury,  the  act  may  be  enjoined.^^  But  the  commission- 
ers have  discretion  as  to  the  proper  mode  of  draining  a  highway,  and 
will  not  be  enjoined  from  merely  changing  the  course  of  drainage,  in 
J  he  absence  of  fraud  or  a  clear  purpose  of  oppression.*^  Statutes 
authorizing  interference  with  surface  drainage  must  be  strictly  com- 


*Warfcl  V.  Cochran,  34  Pa.  381 ;  Ptum- 
liter  r.  Siurtevant,  32  Me.  325 ;  Breen  ▼. 
Hyde  (Mich.)  8  Det  L.  N.  1128,  89  N. 
W.  732;  Tearney  v.  Smith,  86  111.  391. 

An  overseer  of  highways  cannot,  in 
attempting  to  restore  a  ditch  along  a 
highway  to  its  condition  before  an  im- 
prorement  had  been  made  in  it  by  his 
predecesiwr,  cloee  a  sluice  which  would 
carry  water  from  the  ditch  to  his  own 
land,  while  opening  another  sluice  that 
would  carry  tlie  water  upon  the  land  of 
his  neighbor.  Maran  v.  McCleams,  63 
Barb.  185. 

An  overseer  of  highways  who  grants 
permission  to  another  to  clean  out  a 
shallow  ditch  existing  by  the  highway, 
provided  it  will  benefit  the  road  whidi 
it  had  theretofore  drained,  is  not  liable 
for  waters  thereby  carried  on  the  prem- 
i.<te8  of  the  plaintiff,  even  though  the 
person  obtaining  the  permission  wait 
too  far,  and  trenched  injuriously  on  the 
plaintiff's  interests.  Packer  v.  Fields, 
48  Mch.  250,  12  N.  W.  194. 

"^Bryant  T.  Westbrook,  86  Me.  450,  29 
Atl.  1109. 

°The  wrongful  and  negligent  oonstrue- 
tion  by  highway  commissioners  of  a 
dit«h  so  as  to  divert  the  surface  water 
from  its  natural  flow  and  discharge  it 
upon  the  land  of  an  adjoining  owner  to 
his  injury  may  be  regarded  as  a  nui- 
sance, for  the  continuance  of  which  fresh 
actions  may  be  brought  as  often  as 
actual  injury  is  occasioned  thereby;  and 
in  such  case  evidence  as  to  damages  sub- 
siequent  to  the  commencement  of  the 
suit  is  inadmissible.  Allen  v.  Michel, 
38  III.  App.  313. 

^Toung  v.  Mtiquon  Ttop.  Highwa/y 
Oomrs.  134  III.  569,  25  N.  £.  689. 


Highway  commissioners  may  be  en- 
joined from  cutting  a  ditch  through  the 
highway  which  will  discharge  water 
upon  the  land  of  an  adjoining  owner  at 
a  point  where  it  would  not  come  in  a 
state  of  nature,  especially  where  their 
proposed  action  is  not  for  the  purpose 
of  improving  the  highway  or  for  the 
public  good,  but  for  the  benefit  of  other 
landowners  upon  the  other  side  of  the 
highway.  Jetvett  v.  Siccet,  178  III.  96, 
52  N.  E.  962,  Affirming  77  111.  App.  641. 

^*Baughman  v.  Heinaelman,  180  111. 
251,  54  N.  £.  313. 

A  court  of  equity  will  not  enjoin 
highway  commissioners  from  draining 
the  roadway  by  ditches,  at  the  suit  of  an 
adjoining  landowner,  on  the  ground  that 
such  ditch  will  overflow  his  land  by 
changing  the  direction  of  the  natural 
fiow  of  the  water,  where  such  commis- 
sioners are  clothed  by  law  with  the 
power  of  determining  the  best  method 
of  improving  the  public  roads,  and  it 
does  not  clearly  appear  that  the  ditch 
about  to  be  dug  will  result  in  the  injury 
complained  of.  Hotz  v.  Hoyt,  135  111. 
388,  25  N.  E.  753,  Reversing  34  111.  App. 
488. 

Equity  will  not  restrain  the  highway 
supervisors  in  improving  the  drainage 
of  a  public  road  when  they  act  in  the 
exercise  of  their  judgment,  to  the  ben- 
efit of  the  road  and  pecuniary  advantage 
of  the  township,  and  without  injury  to 
the  plaintiff.  McCormick  v.  Kinsey,  10 
Pa.  Super.  Ct.  607. 

And  a  court  of  equity  will  not  enjoin 
the  construction  of  a  ditch  by  highway 
commissioners  over  the  land  of  an  ad- 
joining owner,  which  will  carry  the 
water  in  a  different  direction  than  the 
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plied  with.**  Some  of  the  cases  have,  apparently  upon  the  nonexist- 
ent theory  that  surface  water  is  a  public  enemy  which  everyone  is 
at  liberty  to  fight  as  best  he  can,  contained  language,  which  seems  to 
sanction  the  right  of  a  municipality  to  dispose  of  its  surface  water  as 
it  chooses,  without  regard  to  the  injury  thereby  done  to  the  adjoining 
landowner.  And  the  reasoning  has  resulted  in  some  decisions  which 
are  not  supported  by  sound  principle.  In  Harp  v.  Baraboo^^^  it  is 
held  that  the  arrangement  of  gutters,  ditches,  etc.,  by  a  city  in  the 
course  of  grading  and  adjusting  its  streets,  whereby  the  course  of  sur- 
face water  is  changed  and  its  flow  in  certain  directions  or  at  a  certain 
place  increased,  is  not  actionable,  although,  by  the  grading  of  a  street, 
the  outlet  is  obstructed  so  that  the  water  backs  upon  private  property 
to  its  injury.  There  is  no  principle  of  the  law  governing  surface  water 
which  justifies  such  a  decision.  In  Clay  v.  8t.  Albans^^  the  court 
said  that  where  a  municipal  corporation,  in  constructing  drains  and 
gutters,  changes  the  flow  of  surface  water,  it  is  not  liable,  although 
land  is  injured  thereby,  if  the  water  Btill  spreads  out  as  surface  water, 
notwithstanding  a  change  in  its  flow.  But  the  corporation  cannot 
collect  the  surface  water  in  a  body,  and,  as  such,  cast  it  upon  land  so 
as  to  furrow  it  out  and  create  or  enlarge  drain  courses  through  it. 
That  language  is  self -contradictory.  If  the  water  is  flowing  in  a  drain 
or  gutter,  it,  of  necessity,  does  not  spread  out  as  surface  water,  so  that 
the  supposed  facts  upon  which  the  first  branch  of  the  proposition  is 
based  have  no  existence,  and  the  decision  merely  amounts  to  a  state- 
ment of  the  general  rule  that  the  municipal  corporation  is  liable  for 
draining. surface  water  onto  adjoining  property  to  its  injury,  with 

natural  flow,  where  such  eommissioners  front  of  any  dwelling  houae,  the  prohi- 

instituted  condemnation  proceedings  to  bition'  mnst  be  held  to  extend  to  the 

assess  such  owner's  damages  for  the  con-  "whole  front  dooryard"  since  the  act> 

struction  of  the  ditch,  pending  on  ap-  being  in  derogation  of  private   rights, 

peal,  in  the  absence  of  any  showing  that  must  be  strictly  construed.     Torrington 

they  intended  to  construct  the  ditch  te-  v.  Messenger^  74  Conn.  321,  50  Atl.  873. 

fore  a  final  determination  of  the  appeal,  "101  Wis.  368,  77  N.  W.  744. 

and  where  no  fraud  or    oppression    is  The  same  ruling  is  found  in  Champion 

shown.     Ba/ughman  v.  Heinselman,  180  ▼.  Orandon,  84  Wis.  405,  19  L.  B.  A. 

111.  251,  64  N.  E.  313.  866,  54  N.  W.  776. 

^  A  road  supervisor  has  no  authority.  And  in  Flagg  v.  Worcester ,  13  Gray, 

under  a  statute  authorizing  him  to  open  601,  it  was  held  that  a  municipal  cor- 

a  water  course  from  a  road  to  a  natural  poration  has  the  right  to  improve  and 

water  course,  to  open  a  water  course  to  change  the  grade  of  its  streets,  although 

a  pond,  as  that  is  not  a  water  course  in  the  effect  may  be  to  change  the  oourse 

contemplation  of  the  statute.    McLaugh  of  surface  water  and  cause  it  to  flow 

lift  T.  Bandusky,  17  Nd).  110,  22  N.  W.  upon  land  which  it  did  not  previously 

241.  reach;   and  it  is  not  bound  to  provide 

When  a  highway  drainage    act  pro- '  drainage  to  prevent  such  flow  m  that 

vidos  that    nothing    therein    contained  direction. 

shall  be  so  construed  ajs  to  allow  such  "43  W.  Va.  639,  64  Am.  St.  Rep.  883, 

drainage  into  or  upoo  any  dooryard  in  27  S.  £.  363. 
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some  language  wliich  has  the  appearance  of  upholding  a  public  right 
The  means  by  which  the  course  of  drainage  is  changed  and  the  result 
effected  by  the  change  amount,  in  most  cases,  merely  to  a  collection  of 
the  water,  and  dealing  with  it  in  a  body;  and,  as  will  be  seen  in  the 
following  section,  this  cannot  be  done  without  liability  to  the  owner 
of  the  property  injured.  If  the  highway  officers  act  under  authority 
nf  a  statute,  the  municipality  is  relieved  from  liability.*''  The  re- 
linquishment by  a  municipal  corporation  of  the  right  to  convey  sur- 
face water  from  a  highway  onto  private  land  is  not  a  ministerial  act, 
but  relates  to  a  surrender  of  a  valuable  right,  and  must  be  made  in  due 
form,  and  the  right  is  therefore  not  lost  by  mere  nonuser  for  three 
vears.^* 

185.  Casting  collected  water  onto  adjoining  property.- A  municipal 
«-urporation  cannot  collect  surface  water  and  discharge  it  in  a  mass 
Mnto  the  land  of  a  private  owner.^  This  rule  prevents  the  drainage 
'•f  ponds  onto  adjoining  lands.^     The  liability  of  the  municipality 

"Gorrftner  ▼.  Camden,  86  Me.  377,  30  North   Vernon  ▼.   Voeglor,  89  Ind.  77; 

At!.  13.  Princeton  v.  Gieske,  93  Ind.  102;  Rice 

"^Eghleman  v.  Martio  Twp.  162  Pa.  68,  v.  Evansville,  108  Ind.  7,  58  Am.  Rep. 

25  Atl.  178.  22,  9  N.  E.   139;   Sullivan  v.  PhilUpa, 

^Field  v.  West  Orange  Twp.  36  N.  J.  110  Ind.  320,  11  N.  E.  300;    Davis    v. 

Eq.  118,  Affirmed  in  37  N.  J.  Eq.  600,  Cratcfordsville,  119  Ind.  1,  12  Am.  St. 

43  Am.  Rep.  670;  Clark  y.  Rochester,  43  Rep.  361,  21  N.  E.  449;   Young  v.  Ma- 

Hun,  271 ;  Bast  able  v.  Syracuse,  8  Hun,  quon  Twp.  Highway  Comrs,  134  lU.  669, 

.587;   Gillison  v.  Charleston,  16  W.  Va.  25  N.  E.  689;  Rohbins  v.  Willmar,  71 

28.5.  37  Am.  Rep.  777;  Patoka  Twp.  v.  Minn.  403,  73  N.  W.   1097;  Sleight  v. 

Hopkins,  131  Ind.  142,  31  Am.  St.  Rep.  Kingston,    11    Hun,    694,    Appeal     Dis- 

417,  30  N.  E.  896;  Soule  v.  Passaic,  47  missed  in  73  N.  Y.  692;  Bastable  v.  Syr- 

S.  J.  £q.  28,  20  Atl.  346;  Whipple  v.  tususe,   8    Hun,   687,   Apepal   Dismissed 

fair  Haven,  63  Vt.  221, 21  Atl.  533;  Weir  in  72  N.  Y.  64;  Bray  ton  v.  Fall  River, 

T.  Plymouth,   148  Pa.  566,  24  Atl.  94;  113    Mass.    218,     18    Am.     Rep.    470; 

Troy  V.  Coleman,  58  Ala.  570;  Eufaula  Derinzy  y.  Ottawa,  15  Ont.  App.  Rep. 

r.  Simmons,  86  Ala.  515,  6  So.  47;  Kobs  712;  Rhodes  y.  Cleveland,  10  Ohio,  159, 

1-.  Minneapolis,  22  Minn.   159;   Pye    y.  36  Am.  Dec.  82;  Ashley  y.  Port  Hur&n, 

Uankato,  36  Minn.  373,  1  Am.  St.  Rep.  35  Mich.  296,  24  Am.  Rep.  662;  Jordan 

671,    31    N.    W.    863;    Rychlioki  y,   St,  v.  BenKood,  42  W.  Va.  312,  36  L.  R.  A. 

Louis,  98  Mo.  497,  4  L.  R.  A.  694,  11  6.  519,  67  Am.  St.  Rep.  869,  26  S.  E.  266; 

W.  1001 ;    West  Bellevue  y.  Huddleston,  Pre-emption  Highway  Comrs,  y.  Whit' 

1  Momi|?ha2i,  129,  16  Atl.  764;  Bohan  v.  sitt,  16  111.  App.  318;  Palmer  y.  O'Don- 

Aroca,  154  Pa.  404,  26  Atl.  604;  Inman  nell,  15  111.  App.  324;  Allen  y.  Michel, 

V.  Tripp,  11  R.  I.  620,  23  Am.  Rep.  520;  38  111.  App.  313;  Field  y.  West  Orange 


Weis  V.   Madison,  75  Ind.  241,  39  Am.   Twp.  36  N.  J.  Eq.  118;  Butler  v.  _^. 

Rep.    135.    thereby   overruling  whateYer  water,  25  N.  Y.  8.  R.  315,  6  N.  Y.  Supp. 

contra rv  doctrine  may  be  foimd  in  Vin-   174. 

ecBnes  v.  Jiichards,  23  Ind.  381;  O'Brien       'Pettigrew  v.  Evansville,  26  Wis.  223, 

r.  fit.  Paul,  25  Minn.  333,  33  Am.  Rep.   3  Am.  Rep.  50. 

470;  Follmann  v.  Mankato,  45  Minn.  It  is  prima  facie  wrongful  and  a  nui- 
457/ 48  X.  W.  192;  Hoffman  y.  Musoa-  sance  for  a  municipality  to  construct  a 
tine,  IIZ  Iowa,  332,  85  N.  W.  17;  Yal-  ditch  across  one  of  its  streets,  whereby 
paraiso  r.  Kyes  (Ind.  App.)  66  N.  E.  a  large  and  unusual  quantity  of  water 
175;  Thornfotcn  v-  Fttgate,  21  Ind.  App.  is  turned  upon  another's  premises  with 
i37  52  V.  E.  763;  Pettigrew  v.  Evans-  destructive  force  and  to  his  injury,  al- 
viue   25'  Wi»-     223,     3    Am.    Rep.    60;   though  the  drainage  is    necessary    for 
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is  not  affected  by  the  fact  that  the  property  is  below  grade.*  And  a 
particular  owner  is  not  deprived  of  his  right  of  action  by  the  fact  that 
intermediate  owners  have  consented  to  have  the  water  turned  across 
their  property.*  It  is  immaterial  whether  the  drain  is  constructed 
for  the  purpose  of  turning  the  water  onto  the  adjoining  property,  or 
the  flooding  is  a  necessary  result  of  the  act.  It  is  a  trespass  in  either 
case.*  In  making  the  distinction  between  injuries  which  result  mere- 
ly from  an  alteration  of  the  grade  of  a  street,  for  which  there  is  no 
liability,  and  those  in  which  water  is  collected  so  that  liability  results, 
the  court  in  Carll  v.  Northport,^  says  a  mimicipal  corporation  may 
grade,  or  change  the  grade  of,  its  streets  when  it  deems  it  necessary 
to  do  80,  and  property  owners  cannot  complain  although  surface  water 
is  thrown  upon  the  land  in  larger  quantity  than  formerly,  or  is  pre- 
vented from  flowing  therefrom;  but  no  right  exists  to  collect  a  ma- 
terial body  of  water  by  diverting  it  from  its  natural  flow,  or  by  other 
means  to  gather  it  together,  and  to  conduct  it  by  any  artificial  channel 
and  discharge  it  in  a  body  upon  private  property.  Even  courts  which 
hold  that  the  municipality  is  not  liable  for  changing  the  flow  of  sur- 
face water  so  as  to  cast  it  onto  adjoining  property  by  changing  tho 
grade  of  its  streets  hold  the  municipality  liable  where,  by  the  street 
improvements,  water  is  collected  in  one  place,  and  then  discharged 
in  a  body  onto  adjoining  landJ  If,  for  any  reason,  the  water  is  gath- 
ered in  a  body,  it  must  be  taken  care  of  and  conducted  safely  to  an 
outlet  in  such  a  way  as  to  do  no  injury  to  private  property.®    In  tho 

sanitary  purposes,  to  remove  stagnant  St.  Rep.  671,  31  N.  W.  863;  Neizer  v. 

water  from  a  pond  caused  by  the  city's  Crook^toft,  59  Minn.  244,  61  N.  W.  21. 

grading  a  street  without  a  culvert;  and  '11   App.  Div.   120,    42  N.  Y.  Supp. 

the  ci^  will  be  liable  for  neglecting  to  576. 

dispose  of  the  water  in  another  way,  not  Wannon  y.  8t.  Joseph,  67  Mo.  App. 

so  much   more    costly    than  the    way  367. 

adopted  as  to  justifv  a  reasonably  pru-  *Tbo  maintenance  by  a  dfy  of  a  cess 
dent  man,  regardful  of  the  rights  of  pool  draining  a  large  area,  whereby 
others,  in  disposing  of  the  water  in  that  water  which  would  have  flowed  else- 
way.  KohB  y.  MinneapoliB^  22  Minn,  where,  and  sewage,  are  cast  upon  tlie 
159.  premises  of  a  property  owner  by  reason 

^Beaoh  v.  Bora/nion,  6  Lade.  L.  News,  of  an  obstructed  sewer,  renders  it  liable 

26;    Boffnian  v.   Muscatine,   113   Iowa,  for  the  damage  sustained.     Daggett  v. 

332,  85  N.  W.  17.  Cohoes,  27  N.  Y.  S.  R.  630,  7  N.  Y.  Supp. 

The  fact  that  land  is  marshy  and  al-  822. 

ready  lawfidly  subjected  to  a  consider-  TT)e  flooding  of  an  owner's  land  by  the 

able  .drainage  from  other  lands  will  not  construction  of  a  sewer  or  drain  so  as 

justify  a  municipal  corporation  in  ool-  to  gather  large  quantities  of  water  on 

lecting  water  from  a  large    area    and  one  side  of  a  highway  and  discharge  it 

casting  it  thereon  by  artificial  means,  through  a  culvert  to  the  other  side,  from 

Soule  y.  Pas9aio,  47  N.  J.  Eq.  28,  20  Atl.  whence  it  flowed  onto  the  land  of  an 

346.  abutting  owner,  when,  before  such  acts, 

*W0ir  y.  Pljfmouih,  148  Pa.  666,  24  it  had  flowed  off  without  injury  to  his 

Atl.  94.  land,  is  not  mere  consequential  injury 

'Fy«  v.  Mankato,  36  Minn.  373,  1  Am.  for  which  a  municipal  corporation  is  not 
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section  immediately  preceding  this  it  has  been  seen  that  some  of  the 
courts  have  assumed  that  the  course  of  drainage  along  a  highway 
might  be  changed  in  such  a  way  as  not  to  gather  water  into  a  body 
which  must  be  taken  care  of.  But  this  assumption  does  not  accord 
with  the  facts.  The  object  of  drainage  is  to  gather  and  dispose  of 
water ;  and  when  the  proceedings  are  carried  out  they  will,  of  neces- 
sity, gather  the  water  into  larger  volume  than  it  would  attain  in  its 
natural  condition,  and  it  is  this  increase  of  volume  which  is  the  neces- 
sary result  of  the  construction  of  the  drains  which  imposes  upon  th^* 
municipality  the  duty  to  care  for  the  water  collected  by  the  drain. 
As  said  in  North  Vernon  v.  Voegler,^  a  mimicipal  corporation  is  liable 
for  the  flowing  of  an  owner's  premises  caused  by  its  so  grading  a 
public  street  as  to  collect,  in  an  artificial  channel,  the  surface  water 
from  the  adjoining  territory  which  did  not,  before  that  time,  flow 
upon  such  premises,  and  to  pour  the  same  thereon  to  its  injury;  and 
the  fact  that  the  grading  was  done  in  pursuance  of  an  ordinance  does 
not  relieve  the  municipality  from  liability.*^  The  unauthorized  cast- 
ing of  water  onto  the  land  of  a  lower  owner  is  a  nuisance  which  is 
remediable  as  such.**  The  continuance  of  the  nuisance  may  be  en- 
joined and  damages  given  for  the  injury  already  inflicted.**  Or  an 
"  action  for  damages  may  be  maintained  from  time  to  time  as  they  oc- 
cur.*' Damages  may  be  recovered  suflScient  to  restore  the  lot  to  its 
former  condition.**     In  a  few  cases  the  liability  of  a  municipality 

liable  in  the  exercise  of  its  right  to  oon-  While   a  borough   succeeding  to  the 

struct  drains  in  and  improve  its  streets,  ownership  and  control  of  the  highways 

but  is  a  direct  injury    for  which    the  constructed  by  a  town  within  the  limits 

monieipality  is  responsible.    Cratcfords-  of  the  borough  is  liable  for  the  contin- 

rtifo  T.  Band,  96  Ind.  236.  uanoe  of  a  nuisance  created  by  construct- 

A  lughway  culvert  cannot  be  main-  ing  the  highway  in  such  a  manner  that 

tained  which  unlawfuUy  discharges  sur-  it  carries  the  surface  waters  onto  the 

face  water  collected  from  a  wide  area  adjoining     premises,     the     continuance 

onto  private  property  at  one  place.  Mil-  must  be  intentional,  with  knowledge  of 

ler  T.  Morrisfoum,  47  N.  J.  £q.  62,  20  its  existence.    Morse  y.  Fair  Hw>en  East, 

AU.  61.  48  Conn.  220. 

*  89  Tnd.  79.  A  city  cannot  be  liable  under  a  charge 

**6't7/i>on   T.    Charlesiony   16   W.   Va.  of  originating  a  nuisance  by  casting  sur- 

282,  37  Am.  Rep.  763;  Bufaula  ▼.  Sim-  face  water  on  private  property,  where 

mans,  86  Ala.    515,    6    8o.    47;    West  it  appears  that  it  merely  continued  the 

Orange  Twp.  ▼.  Field,  37  N.  J.  Eq.  600,  nuisance  after  territory  on  which  it  had 

45  Am.  Rep.  670,  Affirming  36  N.  J.  Eq.  been  created  was  annexed  to  it;  and  lia- 

JI8;  Blakely  Ttop,  t.  Devine,  36  Minn,  bility  for  continuing  is  different  from 

53,  29  K.  W-  342.  that  for  originating.     Ryohlicki  v.  8t. 

^Merritt  Ttcp,  v.  Harp  (Mich.)  9  Det.  Louis,  115  Mo.  662,  22  S.  W.  908. 

Lw  N.  302,  91  K.  W.  156.  ^*Whipple  v.  Fair  Haven,  63  Vt.  221, 

A  atv  which   creates  a  nuisance  by  21   Atl.  533;  Andrews    v.    Steele    City 

the  excaTation   of  ditches  whereby  sur-  (Neb.)   89  N.  W.  739. 

face  water  ia  thrown  upon  the  land  of  a  ^Carll  v.   Northport,    11    App.    Div. 

priTate  owner   is  prima  facie  liable  for  120,  42  N.  Y.  Supp.  576. 

its  continuance.     Pennoyer  v.  Baginaw,  ^*Am  ▼.  Kansas,  4  McCraiy,  558,  14 

%mdL  534.  JPed.  236. 
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has  been  denied,  apparently  on  the  ground  that  the  injury  did  not  re- 
sult from  the  construction  of  drains  for  the  collection  of  surface 
water,  but  from  the  inevitable  collection  of  water  through  the  grading 
of  streets.  In  Davis  v.  CrawfordsvUle  ^*  it  is  held  that  a  municipal 
corporation  is  not  liable  for  damages  to  land  by  the  flowing  thereon  of 
surface  water  from  a  street  into  which  such  water  is  throAvn  by  the 
mere  grading  of  surrounding  streets  in  such  a  way  as  naturally  to  lead 
thereto,  as  such  damages  are  the  mere  consequential  result  of  the  im- 
provement of  such  streets,  and  not  within  the  rule  of  municipal  liabil- 
ity for  the  collection  of  water  in  one  channel  and  throwing  it  in  a 
body  on  lands  where  it  is  not  accustomed  to  flow.^*  The  result  of  the 
grading  of  connecting  streets  and  uniting  of  their  gutters  is  the  same 
as  though  the  gutters  were  constructed  expressly  to  gather  and  dispose 
of  the  water  from  the  extended  territory,  and  the  city  should  not  be 
permitted  to  do  by  indirection  what  it  could  not  do  directly ;  and  in 
holding  that  there  is  no  liability  under  such  circumstances  the  court 
plainly  loses  sight  of  the  principle  involved,  and  disposes  of  the 
case  on  a  minor  issue.  Under  the  theory  of  municipality  liability  held 
in  Massachusetts,  it  has  been  held  that  the  owner  of  land  which  ad- 
joins a  highway  cannot  maintain  an  action  at  law  against  the  town, 
which  is  bound  to  keep  thp  highway  in  repair,  for  the  acts  of  the  town 
officers  in  so  repairing  the  highway  and  constructing  the  water  bars 
within  its  limits  as  to  cause  surface  waters  to  flow  in  large  quantities 
upon  his  land,  to  his  injury.  ^^ 

186.  Accelerating  or  increasing  flow. —  The  force  of  gravity  which 
causes  all  waters  flowing  on  the  earth  to  seek  the  lowest  level  creates 
natural  drainage,  and  provides  for  the  distribution  of  all  water, 
whether  surface  water  or  otherwise.  This  natural  drainage  is  neces- 
sary to  render  the  land  fit  for  the  use  of  man.  The  streams  are  the 
great  natural  sewers  through  which  the  surface  water  escapes  to  the 
sea,  and  the  depressions  in  the  land  are  the  drains  leading  to  the 
streams.  These  natural  drains  are  ordained  by  nature  to  be  used, 
and  so  long  as  they  are  used  without  exceeding  their  natural  capacity 

^  119  Ind.  1,  12  Am.  St.  Rep.  361,  21  the  opening  and  grading  of  tbe  streets 

N.  E.  449.  forming  the  channels  were  properly  done 

^*Miller  v.  Morristoum,  47  N.  J.  Eq.  for  public  purposes;    but    when    it  is 

62,  20  Atl.  61.  made  to  appear  that,  in  addition  to  the 

So  it  has  been  held  that  a  municipality  surface  water,  there  was  drawn  off  and 

is  not  liable  for  flowing  merely  surface  discharged  swamp  water  that  formerly 

water  on  a  citizen's  land,  by  collecting  it  run  elsewhere  in  natural  water  courses, 

from  a  hill  top,  and  sending  it  in  vol-  a  judgment  against  tlie  municipality  for 

ume    through    streets   cut    deeply  with  damages  will  be  upheld.    Union  y.  Dur- 

great   incline  toward  the  injured  land,  kea,  38  N.  J.  L.  21. 

when  there  is  no  complaint  but  what  "Turner  y.  Dartmouth,  13  Allen,  291. 
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the  owner  of  land  through  which  they  run  cannot  complain  that  the 
water  is  made  to  flow  in  them  faster  tiian  it  does  in  a  state  of  nature. 
Among  the  steps  which  are  taken  for  the  improvement  of  property, 
one  of  the  first  is  to  remove  the  water  from  it  as  rapidly  as  possible. 
The  right  to  drain  upon  and  over  lower  lands  without  making  com- 
pensation for  such  privilege  is  the  same  whether  the  higher  land  is 
the  farm  of  an  individual  owner  or  is  a  public  highway ;  and  highway 
commissioners  have  the  right  to  have  the  surface  water,  falling  or 
coming  naturally  upon  the  highway,  drain  through  the  natural  and 
usual  channel  upon  and  over  lower  lands;  and  have  the  right  to  con- 
struct ditches  or  drains  for  the  purpose  of  conducting  such  surface 
water,  even  though  it  is  acciunulated  in  ponds,  into  such  natural  and 
usual  channels,  although  the  effect  may  be  to  increase  the  volume  of 
water  thus  carried  upon  lower  lands,*    In  accordance  with  this  prin- 
ciple the  flow  of  the  water  into  the  natural  streams  may  be  hastened 
so  long  as  the  water  is  not  caused  to  overflow  the  banks  of  the  stream 
to  the  injuiy  of  the  land  through  which  it  flows.^     But  one  landowner 
cannot  be  permitted  to  relieve  himself  of  a  burden  by  casting  it  upon 
his  neighbor,  and  so  the  flow  of  the  water  cannot  be  hastened  into  the 
stream  to  such  an  extent  that  the  stream  cannot  dispose  of  it  and  the 
result  is  to  cast  it  from  the  highway  onto  the  lower  land  in  a  body,  to 
its  injury.*     The  same  principle  which  authorizes  the  hastening  of 
the  flow  of  water  into  the  stream  also  authorizes  its  being  hastened 
along  natural  depressions  which  act  as  drainage  ditches  so  as  to  make 
the  water  flow  more  swiftly  there  and  in  greater  quantities  at  a  time.* 
The  fact  that  the  natural  depressions  or  existing  ditches  are  inade- 
quate to  carry  the  water  at  the  increased  rate  will  give  the  landowner 
no  right  of  action.     His  remedy  is  to  enlarge  the  capacity  of  the 
drains  so  as  to  carry  the  water  in  its  natural  course  to  its  natural 

*€frdham  ▼.  Keene,  148  Dl.  425,  32  N.  a  nuisance  to  a  riparian  owner  by  over- 
E.  180.  flowing  his  land,  it  will  be  liable  there- 
by ocmioa  v.  Albany,  79  N.  Y.  470,  35  for.  Manning  y.  Lowell,  130  Mass.  21. 
Am-  Rep.  640;  O'Brien  v.  8t,  Paul,  18  ^Toung  v.  Maquon  Twp,  Highway 
Minn.  182,  Gil.  103.  Comrs.  134  111.  569,  25  N.  E.  689;  An- 
For  a  full  dlacuwion  of  tMs  principle,  chor  Brewing  Co.  v.  Dohha  Ferry ^  84 
r«e  !  207a,  po9t.  Hun,  274,  32  N.  Y.  Supp.  371 ;  Mill^  v. 

•Two  courts  have  not  followed  this  Newport  News  (Va.)  44  S.  E.  712. 

principle,  but  have  held  that  there  is  no  A  municipal  corporation  is  not  liable 

liabiUtj      under     such     circumstances,  for  constructing  a  culvert  in  such  a  way 

Wheeier  t.   Woroester,   10  Allen,    603;  as  to  carry  the  water  along  its  ancient 

Cumberland  ▼.  WUUson,  50  Md.  138,  33  course,  without  increasing  the  quantity. 

Am.  Rep.  304.  Noble  v.  iSf*.  Albana,  56  Vt.  522. 

But   if  a   municipal  corporation,  by  The  owner  of  a  servient  estate  cannot 

means  of  paved  gutters,  collects  surface  recover    from    highway    commissioners 

water  from  so  lai^  an  area  that,  upon  for  the  construction  by  the  latter,  for 

caitin^  it  into  a  natural  stream,  the  filth  the  benefit  of  a  highway,  of  a  ditch  along 

carried  by  it  dogs  the  stream  and  causes  the  same  so  as  to  conduct    the    water 
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receptacle,'  And  if  the  course  of  the  water  is  not  changed  the  mere 
fact  that  it  is  gathered  into  one  stream  will  not  give  the  landowner  a 
cause  of  complaint®  But  the  fact  that  the  municpality  may  hasten 
the  flow  of  the  water  does  not  give  it  a  right  to  increase  the  quantity 
which  will  eventually  flow  over  the  lower  property.  It  cannot,  under 
this  rule,  gather  water  and  carry  it  out  of  the  direction  in  which  it 
naturally  drains  so  as  to  make  it  join  the  hastened  flow.^  If  the  water 
has  been  taken  out  of  its  natural  course,  it  may  be  restored  thereto.* 

along  natural  channels  in  the  direction  a  ditch,  to  drain  a  pond  into  a  highway 

it  naturally  flowed,  especially  if  in  so  and  discharge  the  same  upon  the  land 

doing  the  flow  of  water  over  his  land  was  of  an  adjoining  owner  at  the  same  place 

not  increased  so  as  to  damage  him  in  it  naturally  flowed,  without  increasing 

any  degree.     Orohen  v.  Bioera,  39  111.  the  flow,  and  doing  such  landowner  no 

App.  34.  actual  damage,  although  to  drain  the 

*Weis  V.  Madison,  76  Ind.  241,  39  Am.  pond  it  was  necessary  to  cut  the  ditch 

Rep.  I. 36 J  Rice  v.  Evanwille^  108  Ind.  in  a  different  direction  than  the  water 

7,  68  Am.  Rep.  22,  9  N.  E.  139;  Heth  v.  had  formerly  flowed  through  slight  ele- 

Fond  du  Lao^  63  Wis.  228,  63  Am.  Rep.  vations  in  the  land.    Palmer  ▼.  (yDon- 

279,  23  N.  W.  496.  nell,  16  111.  App.  324. 

Highway  commissioners  have  the  right  ^Aurora  ▼.  Love,  93  111.  621 ;  Am  v. 
to  drain  a  highway  by  means  of  a  ditch  Kansas,  4  McOrary,  668,  14  Fed.  236 : 
along  the  same  so  as  to  conduct  the  Elliott  y.  (HI  City,  129  Pa,  670,  18  Atl. 
water  into  the  natural  channel  into  653 ;  McCai-thy  v.  Far  Rookaway,  3  App. 
which  it  would  naturally  flow,  but  in  Div.  370,  38  N.  Y.  Supp.  989 ;  Frederick 
less  volume,  although,  by  the  unevenness  v.  LansdaU,  166  Pa.  613,  27  AtL  663 ; 
of  the  ground,  ponds  had,  prior  to  the  Burton  v.  Chattanooga,  7  lea^  739. 
construction  ck  the  ditch,  formed  there-  A  municipal  corporation,  in  construct- 
on  ;  and  a  landowner  oannot  complain  ing  its  streets  and  sewers,  is  bound  so  to 
of  the  increased  flow  in  such  natural  construct  them  as  to  protect  the  prop- 
channel  caused  thereby.  Pre-emption  erty  of  its  citizens,  as  far  as  possible, 
Highicay  Comra.  v.  Whitaitt,  16  111.  App.  from  damage  by  overflow  of  water. 
318.  which  damage  is  not  to  be  ascertained 

But  an  injimction  will  be  granted  at  by  the  one  idea  of  an  increased  quantity 
the  suit  of  a  landowner  to  restrain  the  of  water,  but  by  the  force,  flow,  and  ef- 
enlargement  of  that  portion  of  a  joint  feet  as  well.  MoArthur  v.  Dayton,  19 
county  ditch  located  in  an  upper  county  Ky.  L.  Rep.  882,  42  S.  W.  343. 
and  which  runs  through  his  lands,  where  Under  a  right  to  drain  highway  sur- 
it  will  result  in  the  overflowing  of  his  face  water  into  a  ditch  (m  private  prop- 
lands  because  of  the  failure  of  the  com-  erty,  a  municipal  corporation  cannot 
missioners  to  secure,  as  required  by  law,  justify  an  increase  of  the  flow  of  such 
a  suflScient  outlet  through  the  portion  water*  by  the  addition  of  waste  water 
of  the  ditch  in  the  lower  county  before  from  a  rubber  mill.  Hamilton  Twp,  v. 
making  the  improvement.  Redfem  v.  Waimoright,  62  N.  J.  Eq.  419,  29  Atl. 
Hancock  County,  18  Ohio  0.  C.  233.  200. 

*  The  mere  fact  that  the  water  which       But  in  Miller  v.  Morriatown,  47  N.  J. 

naturally    accumulates    by    the    rains  Eq.  62,  20  Atl.  61,  it  was  held  that  a 

whid)  fall  upon  a  ciiy  and  the  surround-  municipal  corporation  is  not  liable  for 

ing  more  elevated  land  is  collected  into  throwing  larger  quantities   of    surface 

one  stream  is  not  sufficient  to  support  water   on   private   lands   by   making  a 

an  action  against  the  municipal  corpora-  highway    conform    to    the    established 

tion  for  damage  caused  by  the  discharge  gnde  and  paving  it,  as  a  consequence  of 

thereof  upon  adjoining  lands  which  are  which  the  area  from  which  the  water  ia 

the  natural  outlet  of  such  water,  even  collected  is  enlarged,  and  more  water  is 

though  it  otherwise  would  have  flowed  drained  from  the  roadbed.  ^ 

over  such  lands  in  many  small  streams.       *  Highway    commissioners    have     the 

Phinizy  v.  Augusta,  47  Ga.  260.  right,  in  the  exercise  of  their  power  and 

So  it  has  been  held  that  highway  com-  duties  to  keep  the  roads  in  repair,  to  fill 

missioners  have  the  rights  by  means  of  up  a  diteh  along  a  highway  and  cut  a 
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187.  Damming  back. — When  the  question  of  the  right  to  dam  back 
surface  water  is  reached  no  rule  can  be  formulated  which  will  be  equi- 
tably applicable  to  all  cases.     The  circumstances  under  which   the 
danmung  back  may  occur  vary  all  the  way  from  a  mere  altering  of 
grade  bo  as  to  cbange  the  course  of  the  flow  of  water  falling  at  or  near 
the  division  line  between  the  adjoining  properties  to  the  obstruction 
of  a  ravine  in  which,  in  times  of  heavy  rains  and  melting  snows,  water 
rushes  with  all  the  force  of  a  mountain  torrent.     It  is  very  obvious 
that  a  rule  which  would  sanction  or  deny  the  right  to  obstruct  in  one 
case  would  not  necessarily  be  the  proper  rule  to  apply  in  the  other 
case.     Compared  with  the  evil  which  would  result  from  refusing  to 
permit  a  change  in  the  natural  grade  of  property  for  the  purpose  of 
improving  it,  that  which  would  result  from  the  mere  change  in  the 
direction  of  the  flow  of  the  water  adjoining  the  division  line  between 
the  properties  would  be  insignificant,  so  that  the  courts  are  unani- 
mous in  holding  that  no  right  of  action  arises  for  a  mere  change  of 
that  character.^  As  said  in  Lampe  v.  San  Francisco j^  a  municipal  cor- 
poration is  not  liable  for  damages  resulting  from  the  proper  construc- 
tion of  an  embankment  in  the  necessary  and  lawful  grading  of  a  street, 
which  merely  causes  the  surface  water  upon  an  abutting  lot  situated 
below  the  level  of  the  official  grade  to  accumulate  thereon  instead  of 
flowing  freely  therefrom,  as  before  the  grading,  where  such  water  had 
not  found  for  itself  a  definite  channel  in  which  it  was  accustomed  to 
flow.*     And  the  same  rule  relieves  the  public  officials  from  liability 

culrert  across  the  same  so  as  to  restore  age^  where  it  does  not  appear  with  suf- 

the  How  of  water  to  its  natural  direction  ficient  certainty  that  its  removal  would 

and  prevent  injury  to  an  adjoining  land-  result  in  an  injury  to  such  landowner, — 

owner  by  the  throwing  of  water  on  his  it  not  being  clearly  established  that  the 

premises  not  rightfully  belonging  there ;  water  naturally  flows  in  that  direction. 

and  an  adjoinine  landowner  cannot  com-  Barnard   v.   Nokomis   Highway   Comra. 

plain  although  his  land  has  drained  in-  172  HI.  391,  50  N.  E.  120,  Affirming  71 

to  such  filled-up  ditch  for  more  than  111.  App.  187. 
twenty  years,  where  he  will  receive  the       '  124  Cal.  546,  57  Pao.  461,  1001. 
same  advantage  by  the  drainage  as  be-       *W€i8  v.  Madison^  76  Ind.  241,  39  Am. 

fore  and  at  as   little  cost.    Henline  v.  Rep.     135;    Alden    t.   Minneapolis,   24 

Stacks  48  111.  App.  67.  Minn.  264 ;  Oorooran  r.  Benioia,  96  Cal. 

^EransviUe  T.  Decker,  84  Ind.  326,  43  1,  31    Am.  St.  Bep.  171,   30   Pac.   798; 

Am.  Bep.  8G;  Hoyi  y.  Hudson,  27  Wis.  Broomall  y.  Cheater,  I  W.  N.  G.  228; 

656,  9   Am.  Rep.  473;    Watera   y.   Bay  Jordan  v.  Benwood,  42  W.  Va.  312,  36 

View,  61  Wis.  642,  21  N.  W.  811;  Her-  L.  R.  A.  519,  57  Am.  St.  Rep.  859,  26  S. 

ring  y.  District  of  Columbia,  3  Mackey,  E.  266. 

572.  In  Wilson  y.  New  York,  1  Denio,  595, 
Equity  will  not  enjoin  highway  com-  43  Am.  Dec.  719,  the  liability  of  the  cor- 
missjoners  from  removing  a  culvert  in  poration  for  raising  the  graae  of  streets 
the  public  highway  and  filling  up  the  so  as  to  obstruct  the  flow  of  surface  wa- 
space  with  dirt,  on  the  ground  that  such  ter  was  denied ;  but  it  was  on  the 
culvert  was  necessary  to  convey  the  sur-  ground  that  the  duties  in  connection 
face  water  collecting  on  the  owner's  with  the  raising  of  the  grade  were  pub- 
premises  in  its  natural  course  of  drain-  lie,  for  which  a  private  action  would 
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for  injuries  caused  by  the  mere  alteration  in  grades.^  Some  of  the 
cases  have  applied  this  doctrine  to  cases  in  which  definite  channels 
forming  a  natural  outlet  for  surface  water  hare  been  obstructed.  Ac- 
cording to  the  rule  of  the  civil  law  such  natural  drainage  channels 
could  not  be  interfered  with  to  the  injury  of  persons  whose  land  was 
drained  by  them.  In  Scanlan  v.  Montreal^  it  was  held  that  a  city  is 
liable  for  damages  from  an  overflow  caused  by  its  raising  the  level  of  a 
private  street  near  the  land  overflowed,  and  filling  up  a  gully  by  which 
the  water  was  more  easily  carried  away,  so  as  to  expose  such  land  to 
overfiow.  This  is  plainly  the  equitable  rule  and  the  rule  which  is 
adopted  by  the  constitutional  provision  that  private  property  shall  not 
be  damaged  for  public  use  without  compensation.®  There  is  a  strong 
current  of  authority  following  this  rule  and  holding  that  a  municipal 
corporation  cannot  destroy  natural  means  of  drainage  by  grading  a 
street,  and  provide  no  adequate  means  for  the  escape  of  surface  water."^ 
This  rule  is  applicable  whenever  there  is  a  channel  in  which  the  water 
is  accustomed  to  fiow,  whether  it  is  formed  by  nature  or  by  the  action 

not  lie,  rather  than  that  there  was    a  the  surface  water  on  abutting  property, 

right  to  interrupt  the  flow  of  surface  are  not  personally    liable    for    injuries 

water.  caused  by  such  surface  water.  Ihid. 

The  principle   of  that  case  was  fol-  In  that  case  the  additional  fact  ap- 

lowed    in    Kavanaugh   v.   Brooklyn,   38  peared   that  the  sewer   which  the   city 

Barb.  282 :  Clark  y.  Wilmington,  5  Harr.  placed  in  such  street  was  insufficient,  in 

(Del.)   243:   Magarity  v.  Wilmington,  5  case  of  a  heavy  rain,  to  carry  oflf  tiie 

Houst.  (Del.)  530.  surface  water. 

A  town-^hip,  in  repairing  a  highway,  is  '  Rap.  Jud.  Quebec,  17  G.  S.  368. 

not  liable  for  the  destruction  of  a  cul-  *Re  Chatham  Street^  191  Pa.  604,  43 

vert  across  the  highway  through  which  Atl.  365. 

surface  water  from  the  adjoining  land  There  is  no  implication  in  a  contract 

had  been    accustomed    to    pass,  as    the  for  sale  of    lots  that  the  corp<N-ate  au- 

lando\^'ner   has   no    right    of    drainage  thorities  shall  have  power  so  to  change 

across  the  highway  for  surface  water,  and  improve  struts  dedicated  on  the  plat 

Darby  v.  CrotcUmd  Twp.  38  U.  G.  Q.  B.  thereof  as  to  make  them  safe  and  oon- 

338.  venient  highways  for  the  public,  which 

One  who  petitions  for  the  establish-  will   relieve  the  municipality  from  its 

ment  of  a  grade  and  the  improvement  of  liability,  under  a  constitutional  provi- 

a  street   upon    which    his    lots    front,  sion  that  it  shall  make  just  oompensa- 

and  who,  without  objection,  pays  an  as-  tion  for  all  property  taken,  injui^,  or 

sessment  for  benefits,  without  exercising  destroyed  by    the    construction    or   en- 

his  ri^ht  to  appear  before  the  common  largement  of  its  works,  highways,  or  im- 

council  and  urge  his  claim  for  damages  provements,  for  damages  caused  by  rais- 

on  account  of  the  stoppage  of  water  and  mg  the  grade  of  a  street  so  as  to  check 

the  temporary  flowage  of  his  land,  can-  the  natural  flow  of  water  from  one  of 

not  thereafter  maintain  an  independent  such  lots  and  cause  it  to  stand  thereon, 

proceeding  to  recover  damages  for  such  Avondale  ▼.   MoFarland,  101   Ala.   381, 

cause.  Hemhling  v.  Big  Baf^,  S9  Mich.  13  So.  504. 

1,  60  N.  W.  741:  OolUna  v.  Orand  Bap-  ^Wilbur  t.  Pi,  Dodge   (Iowa)    96  N. 

ids,  96  Mich.  286,  64  N.  W.  889.  W.  186;  Kemper  v.  Louisville,  14  Bush. 

*Gould  V.  Booth,  66  N.  Y.  62.  87 ;  Botcman  v.    Neto   Orleans,   27    Ta. 

And  successors  of    commissioners    of  Ann.  501 ;  Aurora  ▼.  Reed,  57  111.  29.  1 1 

highways  who,  in  constructing   an    em-  Am.  Rep.  1;  Dixon  ▼.  Baker,  65  111.  518, 

hnnknient  upon  a  highway,  neglected  to  16  Am.  Rep.  591 ;  Lake  v.  Bok,  33  111. 

provide  a  sufl9cient  culvert  to  carry  off  App.  45 ;  Edioards  v.  Peoria,  66  111.  App. 
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of  the  water.'     When  the  channel  in  which  the  water  has  been  accus- 
tomed to  flow  assumes  the  character  of  a  swale  or  ravine  having,  at 
certain  seasons  of  the  year,  a  definite  stream  of  water  flowing  in  it^  al- 
though the  stream  may  not  be  of  such  a  character  as  to  constitute  a 
water  course  in  the  true  sense  of  that  term,  there  should  be  no  right  to 
obstruiCt  the  flow  without  providing  means  to  carry  away  the  water 
which  is  known  to  be  in  the  habit  of  flowing  in  the  channel.®     As  said 
in  McClure  v.  Red  Wifig^^^  when,  in  the  judgment  of  a  municipal  oor- 
porataon,  it  becomes  necessary,  in  making  a  public  improvement,  to 
obstruct   the  natural  channel  of  a  stream  formed  by  surface  water 
made  up  of  rains  and  melted  snow  which  has  fallen  on  the  sides  of  the 
ravine  in  which  the  water  flows,  or  on  the  sides  of  those  ravines  tribu- 
tary thereto,  and  where  the  water  often  fiows  with  the  rapidity  of  a 
torrent  and  the  volume  of  a  small  river, — the  city  is  bound  to  provide 
artificial  channels  to  carry  off  the  water  withoxit  injury  to  the  prop- 
erty of  others,  and  to  exercise  reasonable  care,  skill,  and  diligence  in 
doing  the  work.     If  it  becomes  necessary  to  divert  the  water  upon  pri- 
vate property  the  right  must  be  procured  by  condemnation  proceed- 
ings.    It  has  been  said  that  by  the  common-law  rule  surface  water  is 
a  common  enemy  which  anyone  may  fight  as  he  sees  fit  without  lia- 
bility for  injuries  thereby  caused  to  his  neighbor.     As  will  be  seen 
when  we  oome  to  consider  the  general  question  of  surface  water,  there 
is  no  such  rule.^*     But  some  courts,  laboring  under  the  mistaken  no- 
tion that  such  rule  exists,  have  applied  it  to  the  solution  of  the  ques- 

68 ;  Maguire  ▼.  Cortersville,  76  Qa.  84 ;  lands,  the  jury  are  confined  to  thA  plan 

Mt.  fiterling  ▼.  Jephaon,  21  Ky.  L.  Rep.  and  specif) cation,  and    cannot    consider 

1028.  53  8.  W.  1046.  the  statement  of  members  of  the  village 

*Lo8   Angeles  Cemetery  Asso,  v.   Lob  council  that  if  it  becomes  necessary  the 

Xngelen,  103  Cal.  401,  37  Pac.  375;  Lar-  village  wiU  extend  the  culvert  and  take 

raiee  v.  Cloverdale,  131  Cal.  96,  63  Pao.  other  means   to  prevent  such   flooding. 

143:  Kdirarda  v.  Peoria,  66  111.  App.  68;  Martin  v.  Bond  Hill,  7  Ohio  C.  C.  271. 

fjogansport    v.    Wright,    25     Ind,    512;  ^Loa  Angeles   Cemetery  Asao.  ▼.  Loa 

Cote*  V.  Davenport,  9  Iowa,  227.  Angelea,  103  Cal.  461,  37  Pac.  375;  Bea- 

Injury   to    lands    by    the    filling  of  trice  v.  Leary,  45  Neb.  149,  50  Am.  St. 

!«treets   and   raising  of  catch  basins  bo  Rep.  546,  63  N.  W.  370;  Htoehr  ▼.  8t, 

as   to   render   useless  drains  previously  Pa^l,  54  Minn.  549,  56  N.  W.  250. 

p«tablished  and  paid    for,  and    causing  In  Rowe  v.  Addison,  34  N.  H.  306,  it 

water  to  flow  back  thereon  which  would  is  said  by  Eastman,  J.,  that  surveyors  of 

otherwif^  have  been  carried  oflT,  is  a  con-  highways   are  not   authorized   to  make 

tinning  nuisance.     Toledo  y.  Lexcis,  17  embankments  on  the  sides  of  roads  so  as 

Ohio  C.  C.  588.  to  throw  back   upon  adjoining  owners 

In   assessing   damages   from   the   im-  the  water  that  naturally  flows  into  the 

provement  of    a    highway,  which,  from  highways,  it  being  their  duty  to  mnko 

the  plan  and  specification  thereof,  it  an-  culverts  or  bridges  for  it  to  pass  acro-^s 

pears  will  result  in  the  flooding  of  ad-  the  roads,  or  to  make  channels  or  cnnnls 

joining  lands  hy  reason    <A   failure   to  by  the  sides  of  the  highways  so  tliat  it 

provide   for    the   extension  across   such  may  flow  off  without  injury, 

highway  of  a  culvert  placed  therein  on  "  28  Minn.  186.  9  N.  W.  767. 

a  pnrtikl  improvement  thereof,  thereby  ^Foat,  chopter  xxix. 
hhutting  off  th«  natural  drainage  of  such 
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tion  of  the  right  to  obstruct  ravines  and  swales^  and  have  held  that  it 
accorded  such  right.**  Since,  however,  such  cases  are  governed  by  a 
rule  which  lias  no  existence,  they  cannot,  of  course,  be  regarded  as  cor- 
rect. If  the  municipality  attempts  to  provide  drainage  for  surface 
water  the  flow  of  which  it  obstructs,  it  will  be  liable  for  injuries 
caused  by  the  insuflScient  capacity  of  the  means  furnished.^*  The 
rule  which  permits  the  alteration  of  the  flow  of  the  surface  water  ad- 
joining the  division  line  between  the  adjoining  properties  permits  the 
municipality  to  erect  barriers  which  will  prevent  water  from  flowing 
upon  the  sidewalk  from  adjoining  property  in  such  a  way  as  to  freeze 
and  make  the  walk  unsafe.** 

188.  Consequential  injuries. — When  the  doing  of  an  act  does  not 
necessarily  involve  a  trespass  upon  the  adjoining  property,  but  the  in- 
jury is  an  incidental  effect  of  the  act,  there  is  a  tendency  on  the  part 
of  some  courts  to  call  it  consequential,  and  to  hold  the  municipality 
free  from  liability.  Calling  an  injury  consequential  is,  however,  a 
very  unsatisfactory  way  to  dispose  of  the  case.  Some  injuries  may 
be  indirect,  and  yet  plainly  entitle  the  injured  person  to  compensa- 
tion, and  others  may  be  direct  and  yet  be  injuria  sine  damno,  A  con- 
sequential injury  for  which  there  is  no  liability  to  make  amends  is 
one  which  attends  the  doing  of  an  act  which  the  person  doing  it  has  a 
perfect  right  to  do  in  the  way  in  which  he  does  it.  So  that^  to  deter- 
mine whether  or  not  an  injury  is  consequential,  the  lawfulness  of  the 
act  causing  it  must  first  be  ascertained.  This  is  a  task  frequently 
evaded  by  declaring  the  injury  consequential  because  not  the  result 
of  a  trespass,  when  it  may,  nevertheless,  be  the  result  of  some  other 
act  which,  in  law,  is  wrongful.  When  the  act  is  done  by  the  state, 
there  is  no  redress  unless  expressly  given  by  the  Constitution  or  stat- 
utes, and,  under  the  forms  of  the  Constitution  which  provide  compen- 
sation for  property  taken,  only,  a  strict  construction  would  exclude 
compensation  where  the  property  was  merely  injured.  Later  consti- 
tutions have  changed  this  rule  by  providing  compensation  for  prop- 
erty damaged.  Municipal  corporations  are  not  entitled  to  all  the 
immunity  belonging  to  the  state.  They  become  liable,  not  only  when 
compensation  is  provided  by  the  Constitution  or  statute,  but  also  when 

"Hoy*  V.  Hudson,  27  Wis.  656,  9  Am.  acquired  by  the  municipality.     Bangor 

Rep.  473;  Harp   v.  Barahoo,    101    Wis.  ▼.  Lanail,  61  Me.  521. 

368,  77  N.  W.  744.  »Wew  v.  Madison,  75  Ind.  241,  39  Am. 

A  lot  owner  may  fill  up  his  lot  and  Rep.  135;    Orawfordsmlle  v.   Bond,   96 

tliereby    obstruct   a    swale   into    whidi  Ind.  236;  Indianapolis    ▼.    Lawyer,    38 

street     jfutters    empty    without    either  Ind.  348;  Indianapolis  v.  Tate,  30  Ind. 

huildinjj,  or  permitting  the  city  to  build,  282. 

any  drain  in  it«  stead,  unless  a  prescrip-  ^*Keith  v.  Brockton,  136  Mass.  119. 
ti\«e  right  to  such  a  passage  has  been 
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thej  are  giiiltj  of  negligence.  In  fact^  in  respect  to  their  dealings 
widi  surf aoe  water,  their  liability  is  that  of  an  individual  under  like 
drcuinstances.  They  cannot  change  the  course  of  drainage  or  con- 
centrate its  flowy  nor  can  they  gather  surface  water  and  cast  it  in  a 
body  on  an  adjoining  owner  any  more  than  an  individual  can.  And 
it  is  immaterial  on  the  question  of  liability  whether  the  wrongful  act 
is  the  result  of  purpose  or  the  result  of  improvements  undertaken 
with  no  intention  to  injure  the  adjoining  proprietor.  Notwithstand- 
ing this  fact,  there  are  many  cases  in  which  the  liability  of  the 
municipality  has  been  denied  on  the  ground  of  consequential  injury 
when  an  individual  would  be  liable.  Such  theory  is  entirely  wrong. 
As  said  by  Judge  Lawrence  in  Nevins  v.  Peoria,^  the  theory  that  pri- 
vate rights  are  ever  to  be  sacrificed  to  public  convenience  or  necessity 
without  full  compensation  is  fraught  with  danger,  and  should  find  no 
lodgment  in  American  jurisprudence.  If  the  Constitution  provides 
for  the  payment  of  damages  in  case  of  injury  to  private  property,  its 
owner  may  recover  for  injuries  caused  by  the  casting  of  surface  water 
thereon,  and  liability  cannot  be  evaded  by  calling  the  injury  conse- 
quentiaL'  It  is  intinmted  in  Inman  v.  Tripp,^  that  if  a  statute 
should  expressly  authorize  a  city  to  grade  its  streets  without  regard  to 
the  throwing  thereby  of  surface  water  upon  the  abutting  land,  it 
would  be  unconstitutional,  as  authorizing  the  taking  of  private  prop- 
erty for  public  use  without  just  compensation.  And  in  Oray  v.  Knox- 
rille,^  it  was  held  that  a  municipal  corporation  is  liable  for  injuries 
to  the  premises  of  a  private  citizen,  caused  by  the  grading  of  a  public 
street  so  as  to  throw  surface  water  thereon,  by  virtue  of  the  constitu- 
tional provision  that  no  man's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  therefor.  But  the  injury  in- 
flicted upon  adjoining  property  by  the  grading  of  a  street  does  not 
constitute  a  taking  of  property  within  the  meaning  of  a  constitutional 
provision  that  damages  must  be  paid  for  such  taking.'     In  so  far  as 

^41  nL  602,  89  Am.  Dec  892.  surface  water,  without  changing  its  nat- 

*Cooper  V.  Dallaa,  83  Tex.  239,  18  S.  ural  course  or  draining  more  water  on 

W.  565 :  CkurchUl  r.  Beetke,  48  Keb.  87,  lower  lands  than  they  were  naturally 

IS  L.  R.  A.  442,  66  N.  W.  992.  servient  to,  there  is  no  construction,  al- 

A   eonfltitutioiial  proyision  that  pri-  teration,  or  enlargement  of  a  public  work 

vaie  profiei'tv  shall  iK>t  be  taken  or  dam-  within  a  constitutional  provision  requir- 

sged  for  pvblie  use  without  Just  com-  ing  payment  of  consequential  damages. 

pcBsatioa  does  not  render  a  dty  liable  Warner  v.  Muncy  Twp.  IS  Pa.  Co.  Ct. 

for  damages  to  property  from  surface  582. 

water  where  a  priTate  individual  would  '  11  R.  I.  520,  23  Am.  Rep.  520. 

Bot  be   liable.    Jordan  v.  Benu}ood,  42  ^85  Tenii.  09,  1  S.  W.  622. 

W.  Via.  812,  36  L.  R.  A.  519,  67  Am.  St.  *Wcis  v.  Madiaon,  76  Ind.  241,  39  Am. 

Rep.  SS9,  26  S.  K.  266.  Rep.  13r>. 

00,   when,   in    repairing   a   highway.  Municipal  actions,  like  the  establish- 

bnasAv  mpb  mmde  across  it  to  conduct  mcnt  of  grades  for  streets,  building  of 
Fat  II.— Watow,  68. 
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the  injury  to  the  abutting  land  results  merely  from  the  change  in  the 
course  of  the  water  between  the  land  and  the  highway,  so  that  it  flows 
from  the  highway  to  the  land,  it  results  from  an  act  which  the  munici- 
pal corporation  has  a  right  to  perform,  and  there  is  no  liability  for 
the  resulting  injury,  if  any.®  This  is  merely  the  use  which  any  land- 
owner is  permitted  to  make  of  his  property,  and  such  use  gives  the 
neighbor  no  right  to  complain.  But  when  the  doctrine  is  carried  fur- 
ther so  as  to  absolve  the  municipality  from  liability  for  injuries  re- 
sulting from  the  collection  or  concentration  of  water  or  changing  its 
course,  the  decisions  are  usually  placed  upon  another  ground,  which 
is  of  doubtful  soundness.  In  Magarity  v.  Wilmington,'^  the  court 
held  that  the  municipal  corporation  had  statutory  authority  to  grade 
its  streets,  and  was  not  liable  for  the  flowing  of  surface  water  onto  ad- 
joining land  in  the  absence  of  negligence,  since  "the  damage  is  the  re- 
sult of  the  exercise  of  the  discretionary  power  conferred  by  law  upon 
the  city,  subject  to  which  private  property  is  held."  There  is  no 
doubt  that,  in  the  absence  of  a  constitutional  obstacle,  the  legislature 
might  authorize  drainage  over  private  property  without  making  com- 
pensation.® And  if  the  legislature  had  that  power  it  might  confer  it 
upon  the  municipal  corporation ;  but  it  does  not  follow  that  the  mere 
grant  of  power  to  grade  a  street  carries  with  it  the  right  to  turn  sur- 
face water  onto  adjoining  property,  to  its  injury.  The  municipal  cor- 
poration has,  in  that  regard,  no  greater  right  than  the  private 
individual,  unless  the  authority  is  expressly  conferred  upon  it  by  the 
legislature ;  and,  in  the  absence  of  such  express  authority,  the  private 
owner  holds  his  property  subject  to  no  easement  on  the  part  of  the 

drains,  or  the    construction    of    sewers  A  municipal  corporation  is  not  liable 

under  a  positive  and  direct  legislative  in  North  Carolina,  when,  as  an  incident 

authority,  so  long  as  they  do  not  direct-  to  the  construction  or  changing  of  the 

ly  encroach  on  contiguous  property,  al-  grade  of  a  street,  an  owner  of  adjacent 

though  they  may  impair  its  use  by  in-  land  is  injured  by  the  consequential  di- 

dire<S  consequences,  do  not  constitute  a  verting  of  the  surface  water,  whereby 

taking  of  private  property  for  a  public  his  premises  are  flooded  or  his  building 

use   without  just   compensation   within  rendered  insecure.    State  y.  Wilson,  107 

the  constitutional  meaning.     Aicher  v.  N.  C.  865,  12  S.  E.  320. 

Denver,  10  Colo.  App.  413,  52  Pac.  86.  *5  Houst.  (Del.)  630;  Roll  ▼.  Augua- 

•Foster  v.  Philadelphia,  12  Pa.  Super,  ta,  34  Ga.  326. 

Ct.  224  {  Lee  v.  Minneapolis,  22  Minn.  *  A  statute  permitting  persons  charged 

13;  ye»<7er  V.  Foirwoun*,  43  W.  Va.  259,  with  the  repair  of  highways  to  drain 

27  S.  E   234;  Fye  v.  Mankato,  36  Minn,  oflf  water  therefrom  onto  or  across  the 

373,  31  N.  W.  863.  land  of  others,  with  a  proviso    that   it 

A  municipal  corporation,  authorized  shall  not  be  drained  into  any  dooryard, 
by  law  to  construct  drains  in  public  in  front  of  any  dwelling  house,  or  into 
highways  outside  its  corporate  limits,  is  an  inclosure  used  exclusively  for  the 
not  responsible  for  consequential  dam-  storage  and  sale  of  merchandise,  thereby 
ages  to  abutting  property  owners  result-  exempts  towns  from  liability  for  injur- 
ing from  the  proper  and  reasonable  exer-  ies  inflicted  by  such  drainage.  Bronaon 
cise  of  that  authority.  Cummins  v.  Sey-  v.  Wallingford,  54  Conn.  513,  9  Atl.  393. 
mour,  79  Ind.  491,  41  Am.  Rep.  618. 
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municipality  to  drain  over  it     A  municipal  corporation  has  no  more 
power  over  its  streets  than  a  private  individual  has  over  his  own  land, 
and  it  cannot^  under  the  specious  plea  of  public  convenience,  be  per- 
mitted to  exercise  that  dominion  to  the  injury  of  another's  property 
in  a  mode  that  woxdd  render  a  private  individual  responsible  in  dam- 
ages without  being  responsible  itself.*     Though  the  act  of  changing 
grades  or  providing  sewers,  or  refusing  to  change  them  or  to  provide 
them,  may  involve  a  discretion,  yet  this  is  not  a  sufficient  defense  to 
an  action  against  the  city  when  private  property  has  been  invaded  and 
its  use   impaired  without  compensation,  by  having  surface  water 
thrown  thereon  as  a  result  of  the  grading  of  a  street.*^     And  a  hold- 
ing that  the  municipality  can,  by  the  plan  of  improvement,  drain  sur- 
face water  over   private  property  to   its  injury,  on  the  ground   an- 
nounced in  Magarity  v.  Wihnington,  amounts  simply  to  holding  that 
the  municipality  has  such  easement     In  Churchill  v.  Beethe^  the 
court  held  that  an  embankment  which  is  not  an  imnecessary  or  im- 
proper improvement  of  a  highway,  in  the  absence  of  negligence,  gives 
no  cause  of  action  to  an  adjoining  landowner  because  it  drains  the 
riow  of  surface  water  out  of  its  course  over  the  adjoining  property. 
.Vs  we  have  already  seen,  water  cannot  be  drained  out  of  its  course 
(into  adjoining  property  to  its  injury,  and  the  municipal  corporation 
has  no  greater  right  to  do  so  than  has  a  private  individual ;  and  the 
fact  that  the  injury  is  effected  by  improvements  in  the  highway  gives 
the  municipality  no  greater  exemption  than  as  though  the  act  was 
tleliberately  done.     In  Lee  v.  Minneapolis^^  the  court  said  that,  un- 
less expressly  so  declared  by  charter  or  statute,  a  municipal  corpora- 
tion clothed  with  full  power  to  grade  and  improve  its  streets  is  not 
liable  to  property  owners  for  consequential  damages  necessarily  re- 
>»ulting  from  the  action  of  its  governing  body  in  establishing  the  grade 
of  a  street  and  causing  it  to  be  improved  in  conformity  therewith, 
whereby  surface  water  is  cast  on  an  adjoining  lot     There  is  no  fault 
to  find  with  that  language  or  with  the  decisions  so  long  as  it  is  applied 
to  consequential  injuries  proper.     But  the  trouble  is,  a  foundation  is 
made  by  laying  down  that  rule,  and  then  the  rule  is  applied  to  injuries 
resulting  from  the  casting  upon  the  abutting  property  of  collected 
water,  or  the  turning  of  water  out  of  its  natural  course,  or  some  other 
act  which  is  a  direct  tort,  and  the  municipality  is'  shielded  from  its 
liabihty  therefor  by  calling  it  a  consequential  injury,  when  in  fact 
it  18  not  such.     In  Lambar  v.  St.  Louis^^^  it  was  held  that  a  munici- 

'Nevmg  V.  Peoria,  41  111.  602,  S9  Am.  "  4S  Neb.  87,  36  L.  R.  A.  442,  66  N.  W. 

Dee.  392.  »02. 

"^Inman  r.  Tripp,  1 1  R.  I.  620,  23  Am.  "  22  Miim.  13. 

Bep.  520.  '*  16  Mo.  610. 
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palify  constructing  a  ditch  in  a  prudent  and  careful  manner  along  a 
highway  for  the  purpose  of  draining  the  same  is  not  liable  for  injuries 
caused  by  it  to  adjoining  land.  That  cannot  be  true  if  the  result  of 
the  ditch  was  to  accumulate  water  in  such  quantities  near  the  injured 
property  that  the  ditch  could  not  carry  it^  so  that  it  overflowed  on  the 
adjoining  property.  In  every  case  the  question  to  be  determined  in. 
the  first  instance  is  as  to  the  rightfulness  of  the  act,  and  if  the  act  is 
rightful,  then  the  injury  is  consequential ;  but  if  the  act  is  wrongful, 
the  liability  of  the  municipality  cannot  be  evaded  by  calling  the  in- 
jury consequentiaL 

188a.  How  far  are  damages  included  in  those  paid  upon  laying  out 
the  highway. — Intimately  connected  with  the  question  of  consequen- 
tial injuries  is  the  one  as  to  how  far  the  damages  for  the  injury  done 
by  surface  water  in  the  improvement  of  a  highway  are  included  in  the 
compensation  made  for  the  right  of  way.  Such  compensation  in- 
eludes  all  injury  which  may  be  contemplated  as  likely  to  result  from 
the  proper  and  careful  performance  of  the  work  of  improving  the 
highway.  It  will  include  all  damages  which  may  result  from  the 
change  of  the  grade  of  the  highway,  in  the  proper  and  skilful  per- 
formance of  the  work.^  But  the  right  to  open  and  improve  a  high- 
way does  not  include  the  right  to  use  it  as  a  water  course  nor  to  gather 
together  water  and  fail  to  care  for  it  Therefore,  damages  from  such 
acts  cannot  be  presumed  to  have  been  within  the  contemplation  of  the 
parties  when  the  compensation  for  laying  out  the  highway  was  made. 
The  Massachusetts  court  held  that  within  the  limits  of  a  highway,  the 
officers  of  a  town  may  construct  drains  and  culverts ;  and,  if  the  sur- 
face water,  after  flowing  in  them  for  some  distance,  turns  upon  the 
land  of  an  adjoining  proprietor,  no  action  lies  for  an  injury  thereb>- 
occasioned.  When  llie  highway  is  laid  out  compensation  is  allowed 
to  the  proprietor  of  the  land  for  all  the  damages  it  will  occasion,  both 
direct  and  incidental.*  In  Churchill  v,  Beethe^  the  court  held  that 
an  adjoining  owner  is  entitled,  as  part  of  the  damages  for  injuries 
from  the  laying  out  of  a  highway,  to  damages  for  water  which  is 
likely  to  be  cast  upon  his  land  by  the  construction  of  a  culvert  under 
the  highway.  And  that  therefore  there  could  be  no  recovery  even 
though  water  collected  on  one  side  of  the  street  was  turned  through  a 
culvert  in  a  stream  onto  the  property  on  the  other  side.  It  is  believed 
that  this  doctrine  is  radically  wrong.  The  public  should  not  be  com- 
pelled to  pay  when  acquiring  a  right  of  way  for  a  highway  for  the  iii- 

^WdkefiM  T.  Nmoell,  12  R.  I.  76,  34       » 48  Neb.  87,  35  L.  R.  A.  442,  06  N. 
Am.  Rep.  598.  W.  092. 

Turner  v.  Dartmouth,  13  Allen,  291, 
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juries  which  are  likely  to  result  to  the  abutting  property  from  failure 
on  the  part  of  the  public  authorities  to  care  for  the  surface  water. 
Such  a  course  would  needlessly  and  very  largely  enhance  the  damages 
which  could  be  recovered,  and  impose  a  burden  upon  the  public  for 
which  there  is  no  excuse.  A  little  care  on  the  part  of  the  public  offi- 
cials would  do  away  with  the  necessity  for  paying  such  damages,  and 
the  presumption  should  be  that  they  would  use  such  care,  and  that, 
therefore,  there  would  be  no  injuries  from  their  want  of  care  for 
which  there  would  be  a  necessity  to  make  compensation.  The  very 
statement  of  a  claim  for  such  damages  in  a  proceeding  to  lay  out  the 
highway  wotild  seem  so  preposterous  that  it  would  receive  scant  con- 
sideration ;  and  yet  the  courts  hold  that  that  character  of  damages 
should  be  presumed  to  have  been  allowed  and  paid,  so  as  to  deprive 
the  landowner  of  a  second  recovery  when  the  negligent  conduct  of  the 
officers  has  actually  cast  the  water  onto  his  property.  It  is  very  ap- 
parent that  the  possibility  of  the  occurrence  of  that  class  of  injuries 
would  find  no  place  in  any  award  for  the  opening  of  a  highway,  and 
if  it  would  not^  the  presumption  that  it  had  should  not  be  used  to  de- 
feat a  claim  when  the  injury  has  in  fact  occurred.  If  the  work  of 
constructing  the  road  will  necessarily  result  in  injury  to  the  abutting 
property  from  surface  water,  that  fact  may  be  taken  into  considera- 
tion. As  said  in  Bockoven  v.  Lincoln  Twp.j^  under  the  Bill  of  Rights 
of  South  Dakota,  which  declares  that  '^private  property  shall  not  be 
taken  for  public  use,  or  damaged,  without  just  compensation,"  and 
under  the  statute  of  that  state  which  requires  that  a  just  compensation 
be  made  to  one  whose  land  is  taken  for  a  public  highway,  the  supervis- 
ors, in  estimating  the  value  to  such  lands,  may  take  into  consideration 
the  fact  that  the  construction  of  the  road  will  make  a  farm  over  which 
it  passes  liable  to  injury  from  water  accumulating  thereon  to  such  an 
extent  that  it  will  interfere  with  passage  from  one  portion  of  the  farm 
to  another.  In  Chicago  v.  Taylor J^  it  was  held  that  impairment  of 
the  value  of  property  by  surface  water  running  down  from  a  viaduct 
constructed  as  part  of  a  system  of  street  improvement  into  adjoining 
property  is  a  proper  element  of  damages  under  a  constitution  requir- 
ing compensation  for  the  taking  or  damaging  of  property  for  public 
use.  That  seems  to  express  the  true  doctrine.  The  ordinary  opera- 
tion of  improving  a  highway  may  result  in  a  change  of  the  flow  of 
water  from  the  highway  to  tiie  abutting  property.  For  this,  as  seen 
in  the  preceding  section,  there  is  no  cause  of  action.     But  the  munioi- 

•13  8.  D.  317.  83  N.  W.  836. 
*  125  U.  8.  161,  31  K  ed.  63S,  8  Su^. 
Ct  Bep.  820. 
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pal  corporation  has  no  right  to  carry  water  along  the  street  or  gather 
it  and  cast  it  in  a  body  across  the  street;  and  if  it  does  so  it  should  not 
be  permitted  to  escape  liability  for  the  resulting  injury  on  any  theory 
that  it  had  paid  for  the  right  to  do  so  when  it  acquired  its  right  of 
way. 

189.  Negligent  and  wrongful  acts. — In  order  to  exempt  a  municipal 
corporation  from  liability  for  consequential  injuries  the  acts  causing 
them  must  have  been  rightful,  and  must  have  been  free  from  negli- 
gence. As  appeared  in  the  preceding  section,  many  acts  which  were 
Avi'ongful  or  negligent  and  which  should  have  rendered  the  municipal- 
ity liable  were  overlooked  and  the  municipality  absolved  from  liabil- 
ity on  the  ground  that  the  injury  was  a  consequential  one.  Surface 
water  cannot  be  gathered  into  a  body  and  abandoned  so  near  a  neigh- 
bor's line  as  to  find  its  way  onto  his  land  to  his  injury.  The  maxim, 
Sic  ulere  tuo  ut  alienum  non  Icedaa,  applies.  Violation  of  this  rule 
is  negligence  which  will  give  a  right  of  action.  So,  if  an  attempt  is 
made  to  conduct  surface  water  in  a  ditch  along  a  neighbor's  line  the 
same  rule  requires  that  reasonable  care  shall  be  exercised  to  construct 
a  ditch  suitable  for  the  purpose  for  which  it  is  intended.^  If  the  mu- 
nicipality collects  large  quantities  of  surface  water  it  must  provide  ad- 
equate means  to  dispose  of  it,  and  failure  to  do  so  will  be  negligence.^ 
And  if  the  city  attempts  to  provide  for  the  water  so  collected,  and  is 
negligent  in  doing  so,  it  will  be  liable  for  the  injury  which  it  causes.^ 
If  the  grading  of  the  street  is  done  so  negligently  as  to  prevent  surface 

^Teamey  y.  Bmith,  86  111.  391.  damage  to  adjacent  lands.    lAttU  Rack 

A  city  is  liable  for  injuries  occasioned  v.  Willis,  27  Ark.  572. 

bv  the  negligent  and  uiftlkilful  construe-  ^Damour  ▼.  Lyons  City,  44  Iowa,  276 ; 

don  of  a  gutter  along  private  property,  Frosthurg  ▼.  Hit  chins,  70  Md.  66,  16  Atl. 

and  for  its  failure  to  keep  the  gutter  380;   Peoria  ▼.  Eisler,  62  111.  App.  26; 

free  from  obstructions,  whereby  surface  Aurora  v.  Qillett,  56  111.  132. 

water    flows    thereon    which    otherwise  A  highway  culvert  is  n^ligently  con- 

would  not  have  flowed  there,  although  structed  if  upon  an  improper  location, 

the  lot  is  below  grade.    Oilluly  v.  Modi-  or  if  placed  where  it  will  destroy  or  ren- 

son,  63  Wis.  518,  52  Am.  Rep.  299,  24  der  expensive  the  use  of  a  private  way. 

N.  W.  137.  DcLauder  v.  Baltimore  County,  94  Md. 

*Bates  v.  Westborough,  151  Mass.  182,  1,  50  Atl.  427. 

7  L.  R.  A.  166,  23  N.  E.  1070 ;  Emery  v.  A    city    which,    in    accordance    with 

Loicell,  104  Mass.  16.  power  given  it,  directs  a  culvert  to  be 

Cortra,  titeinmeyer  v.  8t,  Louis,  3  Mo.  made  to  conduct  the  water  of  a  natural 

App.  266.  stream  which   has  previously  been   the 

However,  the  Arkansas  court  has  held  outlet  through  which  surface  water  of  a 

that  where  a  state  statute  provides  that  portion  of  the  city  has  been  carried,  will 

a  city  council  shall  have  power  to  open  be  liable  for  injuries  resulting  from  un- 

and  construct  and  keep  in  repair  sewers  skilfully    constructing    the    culvert     so 

and  drains,  the  city  is  not  bound  to  en-  small  that  it  will  not  carry  all  the  water 

large  a  drain  where  by  the  grading  of  a  naturally  flowing  to  it.  Rochester  White 

street,  more  surface  water  is  turned  in-  Lead  Co.  v.  Rochester,  3  N.  Y.  463,  53 

to  it;  and  where  the  drain  overflows  as  Am.  Dec.  316. 

a  result  of  the  increased  amount  of  sur-  While  a  city  may  change  the  grade  of 

face  water,  the  city  is  not  liable  for  the  a  street  at  its  own  will  or  pleasure,  yet. 
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water  from  nmning  off  abutting  land  the  municipality  will  bo  liable.^ 
And  it  will  be  liable  if,  in  raising  the  grade  of  the  street,  it  negli- 
gently fails  to  provide  for  the  escape  of  surface  water.''  So,  if  gut- 
ters are  negligently  obstructed  so  as  to  cause  the  water  to  flow  over 
onto  adjoining  projierty."  Or  if  water  flowing  in  the  street  is  negli- 
gently cast  onto  adjoining  property. "^     Or  the  drains  are  constructed 


wh«n  the  ^rade  is  changed  and  sewers 
or  drains  are  constructed  for  the  pur- 
pose of  carrying'  off  surface  water,  and 
are  constructed  in  such  an  imperfect 
inaiuicr  tbat  the  water  is  turned  into 
the  basement  of  a  building  of  a  lot  own- 
«*r,  the  city  will  be  liable  for  the  dam- 
igM  sustained  thereby.  Elgin  v.  Kim- 
hnll,  W)  111.  350. 

In  constructing^  ditches  for  drainage, 
made  necessary  by  the  erection  of  waJls 
hj  a  lot  owner  to  protect  against  sur- 
face water,  it  is  the  duty  of  the  city  to 
«<>nstnict  them  with  ordinary  skiU,  and 
to  eanse  thereby  as  little  injury  to  the 
adjacent  lot  o^ner  as  would  be  consist- 
ent with  the  right  to  make  the  improve- 
ment. Qroos  A'.  LiUmpasas,  74  Tex.  196, 
11  S.  W.  1086. 

The  fact  that  a  city  lot  is  below  the 
j^rade  of  a  street  does  not  preclude  its 
owner  from  recovering  compensation 
from  the  city  for  injuries  to  property  on 
•'udk  lot  resulting  from  a  failure  of  the 
city  to  keep  a  storm-water  drain  pipe 
open,  if  such  pipe,  when  open,  would 
hare  prevented  the  injury.  Parker  v. 
/ximfo.  9  Tex.  Civ.  App.  221,  28  S.  W. 
1(M8. 

Where  there  is  a  natural  drain  or  de- 
pression across  land  abutting  on  a 
street,  which  has  existed  from  time  im- 
memorial, and  ^^hich  has  been  the  means 
for  carrj'iug  off  surface  water  after  rain- 
falls, but  the  drain  has  no  perceptible 
»>ank  or  bed  where  it  crosses  the  city 
street, — the  owner  of  such  land  abutting 
on  the  street  may  protect  it  from  the 
flow  of  the  surface  water,,  and  build  a 
wall  upon  it  for  that  purpose;  and  hav- 
ini;  thisi  ri;;lit,  he  has  the  same  right  that 
any  other  lando^mer  has  to  exact  of  the 
citV  in  which  the  land  lies  in  case  it  un- 
dertakes to  oon  struct  drains  for  the  car- 
r Wng  off  of  such  surface  water,  that  they 
fchall  not  injure  his  property.  Groos  v. 
Umpa^as,  74  Tex.  195,  11  8.  W.  1086. 

•Princeton  v.  CHeske,  93  Ind.  102. 
In  a  suit  for  damages  alleging  the 
'loodintc  of  plaintiff's  premises  and  in- 
juring ;joods  in  his  cellar  because  of  the 
n«yli;n»nce  of  a  municipHlity  in  con- 
structing an  embankment  in  raising  the 


grade  of  a  street,  a  charge  to  the  jury  is 
imperfect  imless  the  question  of  negli- 
gence vel  non  is  submitted.  Kearney  v. 
Thoemason,  26  Neb.  147,  41  N.  W.  115. 

A  munidpal  corporation  is  liable  for 
injury  done  to  private  premises  by  ji 
ilowagc  of  water  thereon  due  to  the  neg- 
ligent manner  in  which  the  work  of 
grading  a  street  and  sidewalk  was  exe- 
cuted, although  it  is  not  liable  for  such 
damages  as  are  necessarily  incident  to 
the  property  by  reason  of  its  location  by 
the  bringing  of  the  street  and  sidewalk 
to  the  grade  existing  when  the  owner 
purchased  the  property,  and  of  whic'i 
grade  he  was  bound  to  take  notice.  Ben- 
son V.  Wilrtiington,  9  Houst.  (Del.)  359, 
32  Atl.  1047. 

''Ross  V.  Clinton,  46  Iowa,  606,  26  Am. 
Rep.  169. 

•In  Pawell  v.  Wytheville,  95  Va.  73, 
27  S.  £.  805,  the  complaint  alleged  that 
in  the  improvement  of  a  street  the  de- 
fendant had  filled  up  a  ditch  or  gutter, 
which  carried  the  surface  water  flowing 
along  the  street,  in  such  a  way  as  to 
cast  the  water  onto  plaintiff's  lot,  and 
the  court  held  that  if  the  work  was  not 
executed  in  a  proper  and  skilful  manner 
there  arose  a  common-law  liability  for 
all  injuries  not  necessarily  incident  to 
the  work  and  which  were  chargeable  to 
the  unskilful  or  improper  manner  of  ex- 
ercising it,  and  that  the  question  wheth- 
er in  doing  the  work  it  was  necessary  to 
fill  up  the  ditch  or  gutter,  and,  if  neces- 
sary, whether  it  was  practicable  to  sub- 
stitute other  means  or  drainage  to  take 
the  water  off,  were  matters  of  fact,  to  be 
considered  on  the  trial  in  connection 
with  other  circumstances  and  facts  of 
the  case,  in  determining  whether  the  de- 
fendant was  guilty  of  negligence  in  exe- 
cuting the  work. 

^Vallace  v.  Muscatine ,  4  G.  Greene, 
.373,  60  Am.  Dec.  131;  Cotes  v.  Daven- 
port,  9  Iowa,  227 ;  Templin  v.  loKa  City, 
14  Iowa,  59,  81  Am.  Dec.  455:  FAlis  v. 
loKa  City,  29  Iowa,  229 ;  Russell  v.  Bur- 
Jin  at  on,  30  Iowa,  262. 
-  A  municipal  corporation,  although 
having  a  right  to  build  an  embankment 
to  raise  the  grade  of  a  street,  may  be 
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in  such  a  way  as  to  cast  water  onto  private  property,  to  its  injury.* 
In  the  construction  of  culverts  to  carry  drainage  water  the  municipal 
corporation  must  exercise  the  care  and  prudence  which  a  discreet  and 
cautious  individual  ought  to  exercise  if  the  whole  risk  or  loss  were  to 
be  his  own.*  But  the  municipality  will  not  be  held  liable  to  the 
highest  degree  of  care,  nor  be  held  to  be  an  insurer.**  A  mimicipal- 
ity  may  be  liable  for  acts  of  others  with  respect  to  its  streets  if  they 
are  done  with  its  consent,  and  under  its  supervision.**  And  the  fact 
tliat  money  to  pay  for  the  improvement  was  obtained  from  the  county 
will  not  exempt  the  municipality  from  liability.**  The  highway  offi- 
cers may  be  individually  liable  for  negligence  or  wrongful  acts  com- 
mitted by  them.** 

If  the  municipality  attempts  to  act  without  authority  it  will  be  lia- 
ble for  the  injuries  caused  by  it**     And  where  it  attempts  to  con- 


liable  for  injuries  caused  hj  surface  wa- 
ter thrown  upon  adjoining  property  by 
the  negligent  manner  of  &e  exercise  of 
the  right.  Kearney  v.  Themanson,  48 
Neb.  74,  66  N.  W.  996. 

One  whose  property  is  injured  by  wa- 
ter caused  to  flow  upon  it  by  the  unskil- 
ful manner  in  which  an  adjoining  street 
is  graded  is  entitled  to  recover  irrespec- 
tive of  the  question  whether  or  not  he 
improved  his  property  by  the  grade  fur- 
nished him  by  the  city  engineer;  but  if 
the  injury  was  not  caused  by  the  negli- 
gent or  unskilful  way  of  doing  the  work, 
he  may  not  recover  for  injury  consequen- 
tial to  the  work,  although  his  improve- 
ment was  in  harmony  with  the  grade 
furnished  him  by  the  dty  engineer.  Bus- 
sell  V.  BurUngtony  30  Iowa>  262. 

^Oroos  V.  Lampasas,  74  Tex.  196,  11 
S.  W.  1086 ;  MoArthur  v.  Dayton,  19  Ky. 
L.  Rep.  882,  42  S.  W.  343;  Flanders  v. 
Franklin,  70  N.  H.  168,  47  Atl.  88. 

Discretionary  power  to  construct  a 
drain  does  not  caafer  a  right  to  throw 
waters  onto  lower  lands  where  they  do 
not  naturally  flow ;  so  that,  when  a  mu- 
nicipal corporation,  under  its  statutory 
powers,  constructs  a  ditch,  it  is  liable  if 
it  surcharges  and  so  maintains  it  as  to 
allow  adjoining  lands  to  be  damaged. 
Williams  v.  Raleigh  Twp,  21  Can.  S.  C. 
103.  Affirmed  in  [1893]  A.  C.  540,  63  L. 
J.  P.  C.  N.  S.  1,  1  Reports,  431,  69  L. 
T.  N.  S.  606. 

^Rochester  White  Lead  Co,  v.  Roches- 
ter,  3  N.  Y.  463,  63  Am.  I>ec  316. 

^""Netser  v.  Orookston,  69  Minn.  244, 
61  N.  W.  21. 

"  A  municipal  corporation  is  liable  for 


the  damages  resulting  to  an  owner^s  lot 
from  an  obstruction  to  the  drainage 
thereof,  caused  by  the  negligent  manner 
in  which  the  United  States  government 
placed  the  sewer  and  catch  basin  when 
it  raised  the  grade  of  a  street  so  as  to 
enable  the  same  to  cross  a  levee  eon- 
structed  by  it  to  protect  government 
property,  where  the  munidiMLl  corpora- 
tion consented  to  the  performance  of  the 
work,  and  exercised  some  authority  in 
the  regulation  of  the  mode  of  construct- 
ing the  approach;  and  the  fact  that  such 
owner  consented  to  a  proper  construction 
of  the  work  constitutes  no  bar  to  the  ac- 
tion. Jeffersonville  v.  Myers,  2  Ind. 
App.  632,  28  N.  E.  999. 

^*Van  Pelt  v.  Davenport,  42  Iowa, 
308,  20  Am.  Rep.  622. 

"A  surv^or  of  highways  and  those 
acting  under  him  are  liable  for  damages 
causi^  bv  the  construction  of  an  em- 
bankment across  a  road  in  his  district, 
causing  water  which  would  naturally 
pass  through  his  district  to  flow  into  an 
adjoining  distiict  and  upon  the  premises 
of  a  private  owner,  b^ng  bouna  to  con- 
sider the  effects  of  his  acts  not  only  up- 
on private  land  situated  in  his  distri<%, 
but  upon  that  situated  in  an  adjoining 
district.  Rowe  v.  Addison,  34  N.  H. 
306. 

^*A  city  whidi  has  power  to  estab- 
lish the  grade  of  streets  by  ordinance 
will  be  liable  for  injuries  caused  to  the 
adjoining  property  by  surface  water  by 
raising  a  street  to  a  grade  otherwise  es- 
tablished. Themanson  v.  Kearney,  35 
Neb.  881,  63  N.  W.  1009. 
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struct  a  culvert  without  authority,  it  may  abandon  it  without  liability 
for  injuricB  caused  by  its  becoming  obstructed.^*  If  the  city  dis- 
charges polluted  water  onto  private  property,  to  its  injury,  it  will  be 
liable  for  the  resulting  damages.^*  And  it  can  in  no  case  dispose  of 
sewage  in  such  a  way  as  to  cause  injury  to  private  property.^^ 

190.  Obstructed  drains. —  It  being  established,  as  stated  in  the  pre- 
ceding section,  that  a  municipal  corporation  is  liable  for  negligent 
and  wrongful  acts  which  cause  surface  water  to  be  thrown  upon  ad- 
joining  property,  that  rule  renders  the  municipality  liable  in  case, 
after  it  has  constructed  drains  to  carry  off  surface  water,  it  obstructs 
I  hem  or  negligently  permits  them  to  become  obstructed  in  such  a  way 
as  to  cauae  the  water  to  flow  onto  private  properly.*  So  that^  if  the 
municipality,  in  the  construction  of  the  drain,  leaves  it  in  such  condi- 
tion that  it  is  likely  to  become  obstructed,  it  will  be  liable  for  the  re- 
sulting injury  in  case  such  obstruction  occurs.'    So,  it  is  liable  if  it 


»iSoKiM<m  T.  DanviUe  (Va.)  43  8.  £. 
337- 

»£rolme«  y.  Atianta,  113  Ga.  961,  39 
S.  B.  4^. 

"A  atj  ifl  liable  in  damages  for  the 
aet  of  its  ooaunissioner  In  depositing 
large  qnantities  of  rubbish  and  offal,  of- 
feBfliTB  and  injurious  to  health,  in  a  lane 
adjoiniii^  plamtiff's  cottages,  by  which 
the  lane  was  raised  3  or  4  feet,  thus 
wiuu^fnUy  causing  water  and  filth  to 
flaw  in  and  upon  said  cottages,  and  ren- 
dering a  well  attached  to  the  houses  un- 
fit for  use;  but  the  expense  of  raising 
one  d  the  houses  and  removing  the 
Idtdien  cannot,  however,  be  recovered. 
Lewis  T.  Toronto,  39  U.  C.  Q.  B.  343. 

In  an  action  against  a  municipal  cor> 
potmtion  for  injury  to  an  owner's  lot 
mm  overflow  caused  by  the  diversion  of 
snrlaee  water  from  its  natural  course 
and  diadiaig:ing  the  same  into  a  box 
sewer  aicroaa  sudi  owner's  premises, 
therriiy  increasing  the  quantity  of  the 
flow  beyond  the  capacity  of  such  sewer, 
and  eanaing  the  same  to  bursty  the  fact 
tiiat  the  additional  waters  were  polluted 
by  the  drainage  from  privies,  cesspools, 
barnyards,  ot^  along  its  coarse  be- 
kngfaig  to  third  parties,  thereby  render- 
ing vbt  eompoiznd  which  flooded  hia 
premiaoi  fool,  noxious,  and  unwhole- 
wrae^  is  a  proper  element  to  be  consid- 
ered by  the  jmy,  although  the  municipal 
corpotation  may  not  have  consented  to 
the  eoattaniBBtian,  or  directed  it,  or 
bea  Awww   o#  its    existence.    Elgin  y. 

Bui^  munM^pi^^*y  which  made  a  cul- 


vert  across  a  highway  to  carry  surface 
water  only  is  not  liable  for  an  injury 
caused  by  sewage  discharged  therefrom, 
deposited  by  individuals  without  its  per- 
mission or  sufferance.  Noble  ▼.  8t.  Al- 
bans, 56  Vt.  622. 

^Denver  v.  Rhodes,  9  Colo.  654,  13  Paa 
729. 

A  village  which  changes  the  grade  of 
a  street,  and  destroys  a  gutter  thereto- 
fore constructed  by  it,  is  nable  for  the 
resulting  injury,  where  the  waters  pre- 
viously carried  away  l^  the  gutter  are, 
by  reason  of  the  change  of  grade,  cast 
upon  the  premises  of  the  owner  of  a 
foundry  building  which  was  built  below 
the  surface  of  the  street,  so  that  the  wa- 
ter entered  at  the  windows  and  flooded 
the  molding  room.  Morley  v.  Budhanan, 
124  Midi.  128,  82  N.  W.  802. 

'A  municipal  corporation  may  be 
found  negligent  in  constructing  a  cul- 
vert to  carry  water  flowing  in  a  gutter 
under  the  street  so  as  to  leave  a  gas  pipe 
across  it,  the  result  of  which  is  that  m 
a  heavy  storm  refuse  floating  with  the 
water  becomes  jammed  against  the  pipe, 
and  backs  the  water  upon  abutting  prop- 
erty, to  its  injury.  Buchanan  v.  Dututh, 
40  Minn.  402,  42  N.  W.  204;  Powers  v. 
Council  Bluffs,  60  Iowa,  197. 

A  mimicipal  corporation,  in  exercising 
its  power  of  control  over  its  highways, 
is  liable  for  negligence  in  brid^ng  a  gut- 
ter so  that  the  flow  of  water  m  ordinar- 
ily severe  showers  is  obstructed,  and 
thus  caused  to  flow  in  and  upon  adjoin- 
ing premises.  Allentovon  y.  Kramer,  73 
Pa.  400. 
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negligently  obstructs  the  drain,  to  the  injury  of  abutting  property.** 
Or  if  it  permits  the  drain  to  get  out  of  repair  so  that  it  is  no  longer 
sufficient  to  cany  the  water  which  will  naturally  flow  in  it*  The  lia- 
bility exists  even  in  cases  where  the  municipality  permits  the  drain  to 
be  obstructed  by  strangers.*  So,  if  the  catch  basins  constructed  to 
carry  surface  water  into  the  sewers  are  negligently  permitted  to  be- 
come obstructed  so  that  the  water  flows  over  onto  private  property,  the 
municipality  will  be  liable.®  The  municipality  will  be  charged  with 
notice  of  conditions  which  have  existed  under  the  immediate  observa- 
tion of  its  officers  for  a  sufficient  time  to  have  enabled  it  to  correct 


*MoInery  v.  St.  Josephs,  45  Mo.  App. 
296;  Harper  v.  Milwaukee,  30  Wis.  366; 
Smith  V.  Alewandria,  33  Gratt.  208,  36 
Am.  Rep.  788. 

The  owner  of  premises  is  entitled  to 
recover  damages  for  injuries  to  her 
property  and  health  from  a  continuing 
nuisance  created  by  the  filling  of  streets 
and  raising  of  catch-basins  so  as  to  ren- 
der useless  drains  already  established 
and  paid  for,  causing  to  flow  back  upon 
such  premises  water  which  would  other- 
wise have  been  carried  off.  Toledo  v. 
Lewis,  17  Ohio  C.  C.  588. 

*Alton  V.  Hope,  68  111.  167;  Wessman 
V.  Brooklyn,  40  N.  Y.  S.  R.  698,  16  N.  Y. 
Supp.  97 ;  Oilman  v.  Laconia,  65  N.  H. 
130,  20  Am.  Rep.  176;  Dallas  v.  Schultz 
(Tex.  Civ.  App.)  27  S.  W.  292;  Bruns- 
iviok  V.  Tucker,  103  Ga.  233,  68  Am.  St. 
Rep.  92,  29  S.  E.  701 ;  Valparaiso  v.  Cart- 
icright,  8  Ind.  App.  429,  36  N.  E.  1061. 

A  mimicipal  corporation  is  liable  for 
the  overflow  of  private  property  caused 
by  the  temporary  obstruction  of  the  en- 
tire width  of  a  street  by  the  construction 
of  a  sewer  in  an  intersecting  street,  so 
as  to  prevent  the  escape  of  surface  war 
ter  along  the  drains  provided  for  it, 
from  which  liability  it  is  not  relieved  be- 
cause the  overflow  occurred  during  an 
unusual  storm,  if  it  was  such  as  might 
be  rea-sonably  anticipated^and  the  drains 
provided  would  have  been  ample  to  con- 
duct the  waters  harmlessly  away  if  they 
had  not  been  so  obstructed.  Denver  v. 
Rhodes,  9  Colo.  654,  13  Pac.  729. 

^Effingham  v.  Surrells,  77  111.  App. 
460. 

A  dty  which  negligently  permits  a 
gutter  and  culvert  connected  with  the 
public  highway  to  become  obstructed, 
whereby  water  is  thrown  back  upon  the 
plaintifl'^s  land  and  dwelling  house,  is 
liable  for  the  rei^ulting  damage,  although 
the  ohHtructed  culvert  is  within  the  lim- 
ita  of  a  railroad  crossing,  and  under  the 


care  of  a  railroad.  Parker  t.  Nashua, 
59  N.  H.  402. 

A  city  may  be  held  responsible  for  the 
injuries  caused  by  water,  resulting  from 
the  obstruction  of  a  cutter  with  earth 
and  other  materials  placed  there  in  the 
construction  of  a  sewer,  although  the  ex- 
pense of  the  sewer  is  borne  by  adjoining 
owners,  and  although  the  work  was  be- 
ing done  under  a  contract,  where  the 
city  board  of  public  works  retained  full 
and  complete  control  of  the  mode  and 
manner  of  doing  the  work.  Harper  t. 
Milwaukee,  30  Wis.  366. 

A  dty  is  not  relieved  from  liability 
for  the  unnecessary  obstruction  of  the 
drains  of  an  improved  street  by  the  neg- 
ligent construction  of  &  sewer  in  an  in- 
tersecting street,  because  the  contractor, 
to  whom,  as  the  lowest  bidder,  the  work 
was  let,  as  required  by  statute,  was  an 
independent  contractor,  as  that  relation 
does  not  exist  where  the  city  exercises  a 
supervisory  control  over  the  work,  and  a 
discretionary  power  over  the  contract  it- 
self. Denver  v.  Rhodes,  9  Colo.  564,  13 
Pac.  729. 

A  city  which  allowed  a  culvert  and 
gutter  to  be  blocked,  and  permitted  an 
excavation  in  the  street  to  be  left  ex- 
posed to  the  water  which  the  culvert 
and  gutter  should  have  carried  away,  is 
liable  for  the  resulting  damage,  where 
the  water  from  a  heavy  rain  entered  the 
trench  and  percolated  therefrom  into 
the  basement  of  the  adjoining  buildings, 
although  the  storm  was  heavy  and  unex- 
pected, when  such  a  storm  waa  likely  to 
happen  at  anv  time.  Schumacher  v.  New 
York.  166  N.  Y.  103,  59  N.  E.  773,  Af- 
firming 40  App.  Div.  320,  67  N.  Y.  Supp. 
968. 

*Woods  ▼.  Kansas,  68  Mo.  App.  272. 

A  turnpike  company,  in  converting  an 
open  ditch  which  was  of  sufficient  capac- 
ity to  carry  ofT  the  water  from  the  road 
into  a  covered  drain,  is  liable  for  con- 
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thesn.^  But,  to  render  the  municipality  liable,  it  must  be  shewn  to 
have  assumed  responsibility  for  the  drain,  and  to  have  had  notice  of 
its  insufficient  condition,  or  to  have  been  charged  with  such  notice  by 
the  fact  that  it  had  existed  for  a  sufficient  time  to  require  it  to  take 
such  notice.^  Therefore,  the  municipality  is  not  liable  for  injuries 
caused  by  water  escaping  from  a  gutter  because  of  wagon  tracks  cut 
into  it  by  an  abutting  owner,  of  which  it  had  no  notice.®  The  liabil- 
ity of  a  township  with  respect  to  drains  in  its  highways  is  not  so  strict 
as  that  of  a  municipal  corporation  with  respect  to  those  in  its  streets. 
The  township  has  been  held  to  be  under  no  obligation  to  keep  drains 
in  its  highways  free  from  obstructions  for  the  benefit  of  adjoining 
owners.*®  On  the  theory  that  the  municipality  is  not  liable  for  con- 
sequential injuries,  it  has  been  held  that  it  is  not  liable  for  such  in- 
juries caused  by  the  obstruction  of  a  culvert  under  its  street.^ ^  But 
the  doctrine  of  consequential  injuries  is  carried  to  an  unreasonable 
extent  in  making  such  a  ruling.  A  municipality  is  not  relieved  from 
liability  for  damages  to  adjoining  prendses  by  the  overflowing  thereof 
due  to  the  obstruction  of  a  gutter  during  the  construction  of  a  sewer, 
by  a  statute  providing  that  it  shall  not  be  held  liable  for  the  damages 
or  injuries  incurred  or  happening  "at"  any  place  where  work  is  being 
done  and  improvements  made  on  streets  imder  contract,  as  such  injury 
cannot  be  said  to  have  occurred  at  the  place  where  the  work  was  done, 
and  the  object  of  such  statute  is  rather  to  restrict  its  statutory  liability 
for  injuries  to  the  person  or  property  of  travelers  in  the  streets.^ *^ 

3tructing^  gratings  and  catch  pits  insuf-  where  it  appears  that  the  culvert  has  ex- 
HcieDt  to  enable  the  water  to  enter  the  isted  for  twenty  years  under  a  public 
drain,  whereby  land  was  flooded.  White-  street  in  the  city,  but  it  is  not  shown  by 
house  r.  Felioics,  30  L.  J.  C.  P.  N.  S.  or  for  whom  it  was  made,  or  when  the 
n05,  10  C.  B.  N.  S.  765,  4  L.  T.  N.  S.  obstruction  took  place,  or  that  it  bad 
177,  9  Week.  Rep.  557.  been  brought    to  the    city's   knowlodp*. 

'A  city  is  chargeable  with  actual  no-   Bateman  v.  Hamilton,  33  U.  C.  Q.  B. 
tice  of  the  obstruction  of  a  gutter  and   244. 

culvert,  and  the  unprotected  condition  When  permission  has  been  given  to  di- 
of  a  trench,  liable  to  be  flooded  in  case  vert  surface  water  from  flowing  from 
of  a  storm,  where  such  condition  has  ex-  the  highway  onto  private  land  by  dig- 
isbed  for  two  days  upon  a  much  trav-  ging  a  ditch  in  the  highway,  it  will  not 
eled  street,  and  an  inspector  represent-  he  presumed  that  the  municipal  corpora- 
ing  the  city  is  on  the  spot,  watching  tlie  tion  undertook  to  keep  it  open  and  in  rc- 
progres-s  of  the  work.  Schumacher  v.  pair.  Eshleman  v.  Martic  Twp.  152  Pa. 
New  York,  166  N.  Y.  103,  59  N.  E.  773.   68,  25  Atl.  178. 

•An     action     cannot     be    maintainetl       *Pottner  v.  Minneapolis^  41  Minn.  7.'J. 
against  a  city  for  negligently  construct-   42  N.  W.  784. 

ing  a  culvert  under  a  public  street,  and  ^^Byrne  v.  Farmington,  64  Conn.  307, 
altering  drains  so  that  more  water  was  30  Atl.  VSS;  Murray  v.  Allen,  20  R.  I. 
directed    tliroiigh    said    culvert  than    it   263,  38  Atl.  407. 

eoold  carry  ofT,  and  for  allowing  the  cul-       "^Waters  v.  Bay  View,  61  Wis.  642,  21 
wrt    to     become     obstructed,    whereby   N.  W.  811. 
plaintifT's     premisee     were    overflowed,       ^Harper  v.  Milwaukee,  30  Wis.  365. 
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It  is  not  the  duty  of  the  owner  of  land  abutting  on  a  street  to  keep 
free  from  obstruction  a  blind  ditch  covered  with  planking  and  soil, 
under  an  ordinance  requiring  abutting  owners  to  keep  all  gutters  op- 
posite their  premises  in  good  repair  and  free  from  obstruction,  so  as  to 
relieve  the  city  from  liability  for  damages  to  his  lot  and  building  from 
surface  water  occasioned  by  failure  to  keep  the  ditch  free  from  ob- 
struction, as  such  ordinance  applies  only  to  ordinary  open  gutters 
along  the  street*' 

191.  Embankments. —  As  has  appeared  in  the  preceding  section,  a 
municipality  is  liable  for  permitting  drains  to  become  obstructed  to 
the  injury  of  abutting  property,  and  the  question  arises  as  to  its  liabil- 
ity for  the  obstruction  of  drains  by  permitting  embankments,  ccm- 
structed  for  the  roadbed  of  railways  and  other  purposes,  to  be  placed 
in  its  streets  in  such  a  way  as  to  obstruct  the  flow  of  the  water.  Un- 
der such  circumstances,  there  is  no  liability  on  the  part  of  the  munici- 
pality if  the  embankment  is  on  private  property.  The  liability  in 
such  cases  rests  entirely  upon  the  one  responsible  for  the  obstruction*^ 
But,  if  the  embankment  which  obstructed  the  flow  of  the  water  is  un- 
der the  control  of  the  municipality,  it  cannot  escape  liability  for  the 
resulting  injury  by  the  fact  that  it  was  constructed  by  another.'  And 
the  municipal  corporation  being  responsible  for  the  care  and  safety  of 
its  streets,  it  will  be  liable  for  injuries  caused  by  the  obstruction  of 
drains  by  embankments  which  it  authorizes  to  be  placed  in  its  streets, 
where  it  does  not  see  that  proper  culverts  are  provided  to  carry  off  the 
water.'  This  is  especially  true  if  the  municipality  contributes  to  the 
injury.*  Or  if  it  does  not  require  the  corporation  to  comply  with  the 
conditions  imposed.'     And  the  fact  that  the  statute  makes  the  one 

^GUluly  V.  MadiBon,  68  Wis.  518,  52  ed  by  ordinance  the  right  to  the  rail- 
Am.  Rep.  209,  24  N.  W.  187.  road  company  to  oonBtruct  and  maintain 

^  A  city  is  not  liable  for  the  negligence  an  embankment  along  a  pubUe  street 
or  wrong  of  a  railroad  company  m  so  upon  condition  that  it  maintain  culYerts 
constructing  its  road  upon  private  prop-  of  sufficient  size  to  carry  away  the  ao- 
erty  that  injury  resulted  to  an  adjoining  cumulation  of  water,  and  then,  although 
owner  by  the  oollection  and  overflow  of  the  culvert  constructed  was  insufficient, 
water,  although  it  permitted  the  com-  the  city  maintained  a  drain  leading  to 
pany  to  use  one  of  its  streets,  and  did  it,  resultinff  in  aa  accumulation  of  wa- 
not  require  the  use  of  proper  culverts,  ter  which  tiie  outlet  was  insufficient  in 
Callahan  t.  Det  Momes,  08  Iowa»  705,  size  to  carry  away.  Kelly  v.  Pittsburgh, 
17  N.  W.  470.  O.  O.  d  Si.  L.  R.  Co.  28  Ind.  App.  457, 

^IndianapoltM  v.  Ixncyer,  88  Ind.  848;   91  Am.  St.  Rep.  134,  63  N.  B.  238. 
Indianapolis  v.  Tate,  80  Ind.  282.  *  Where  a  municipality  permits  a  rail- 

*8taok  T.  East  8t.  Louis,  85  111.  877,  road  company  to  construct  its  trades 
28  Am.  Rep.  619;  Damour  v.  Lyons  above  the  surface  of  the  street  under  an 
City,  44  Iowa,  276;  Peoria  t.  Adams,  72  ordinance  permitting  it  to  ''construct  a 
111.  App.  662.  track  in  the  street^^  it  is  liable  for  in- 

*A  dty  is  jointly  liable  with  a  rail-  juries  to  adjoining  property  resulting 
road  company  for  damages  caused  by  the  from  such  elevated  trade  diverting  sur- 
overflow  of  surface  water,  when  it  grant-  face  water  onto  the  adjoining  premises. 
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erectiiig  the  embankment  liable  for  the  injury  will  not  relieve  the  mu- 
niciiwlity  from  liability.*     The  municipality  is  not  liable  if  the  in- 
jury ia  done  by  the  wrongful  action  of  an  individual.'^     And  some 
cases  have  held  that  merely  granting  permission  to  erect  the  embank- 
ment in  the  street  will  not  render  the  municipality  liable.®     These 
decisions,  however,  lose  sight  of  the  fact  that  in  almost  every  instance 
the  municipality  actively  contributes  to  the  wrong.     It  gathers  the 
water  and  conducts  it  to  the  point  where  it  is  intercepted  by  the  em- 
bankment, and  the  rule  that  it  cannot  gather  water  without  providing 
an  outlet  for  it  renders  it  liable,  notwithstanding  it  is  not  responsible 
for  the  obstruction.     The  one  receiving  permission  to  place  an  em- 
bankment in  the  street  accepts  the  license,  subject  to  the  duty  to  re- 
frain from  obstructing  the  flow  of  surface  water.*     And  he  may  be 
required  to  meet  the  added  expense  of  drainage  made  necessary  by  his 
acts.** 

19S.  Effect  of  unusual  storms.—  In  changing  the  course  of  drain- 
age, and  making  provision  for  the  disposal  of  collected  water,  a  mu- 
nicipal corporation  is  bound  to  provide  only  for  the  storms  which  are 
usual  in  the  vicinity,  and  which  may  reasonably  be  expected  to  occur. 
An  unprecedented  storm  is  an  event  of  the  class  which  are  called  ''an 

Torpey   v.   IndependeMe,  24  Mo.   App.       The  duty  of  a  street  railway  company 
288.  to  "furnish,  construct,  put  in  place,  and 

*Zan€aville  v.  Fannan,  53  Ohio  St.  005,  maint4iin"  all  necessary  conduits  and  sy- 
53  Am.  St.  Rep.  664,  42  N.  £.  703.  phons  for  carrying  surface  water  in  the 

'A  municipal  corporation  ia  not  re-  streets  occupied  by  its  tracks  does  not 
sponsible  for  the  damage  done  when  a  impose  upon  the  company  the  duty  of 
landowner  constructs  an  embankment  in  cleaning  out  syphons  constructed  by  it 
a  highway,  for  its  convenient  use  as  in  connection  with  conduits  under  the 
»ueh,  which  ponds  bade  surface  water  direction  of  the  city,  a  fi^lure  to  clean 
which  be  later  precipitates  on  another's  out  which  does  not  impair  their  use,  or 
adjoining  land,  to  its  damage.  Bryce  v.  impede  the  flow  of  water  through  them. 
Ijoutit,  21  Ont.  App.  Rep.  100.  Denver  y.  Denver  City  Cable  R,  Co.  22 

*Sftren«of»  v.  Lexington,  69  Mo.   157;    Colo.  565,  45  Pac.  439. 
Jordan  t.  BentDood,  42  W.  Va.  312,  36       It  ift  not  within  the  police  power  of  a 
L.  R.  A.  519^  57  Am.  St.  Rep.  859,  26  S.   city  to  hold  a  street  railway  company 
R.  266.  responsible  for  the  imsanitary  condition 

In  the  ahaenee  of  a  legislative  provi-  of  syphons  or  catch-basins  oonstoucted 
siott  for  damages,  a  municipal  corpora-  bv  it  in  conection  with  culverts,  under 
tion  IB  not  liable  for  permitting  the  con-  toe  direction  of  the  city,  for  the  carry- 
stmetion  of  a  railroad  track  and  plank  ing  of  surface  water,  where  such  syphons 
road  on  a  street,  whidi  results  in  such  are  not  a  part  of  the  company's  prop- 
an  deration  of  the  street  as  to  cause  erty  or  system,  but  are  merely  a  part 
water  to  flow  upon  premises  abutting  of  the  ordinary  street  improvements,  in 
thereon,  damaging  the  owner's  houses,  which  the  company  has  no  more  interest 
and  materials  and  stock  In  trade  in  hit  than  others  using  the  streets,  and  upon 
carriage  shop.  Boll  t.  AuguMta,  84  Qa.  whom  the  duty  of  keeping  such  syphons 
328.  clean  was  not*  imposed  by  its  franchise, 

*Kaiy  T.  Piitshurgh,  C,  0.  A  8i.  L.  B,  and  is  not  necessary  to  the  proper  main- 
Co.  28  Ind.  App.  467,  91  Am.  St.  Rep.  tenance  and  operation  ol  the  culverts. 
134.  63  X.  E.  233.  /bid. 

"•Lake  Shore  rf  M.  8,  B.  Co,  v.  Wiley, 
193  JVi.  496,  44  Atl.  583. 
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act  of  God/'  and  the  injuries  caused  bj  it  are  regarded  as  inevitable 
accidents,  the  consequences  of  which  must  rest  where  they  fall. 
Therefore^  the  municipality  is  not  liable  for  injuries  caused  by  the 
failure  of  drains  provided  by  it  to  carry  off  the  water  in  times  of  un- 
precedented storms,  if  they  are  sufficient  for  all  ordinary  storms.* 
There  may  be  a  liability  for  additional  injury  which  is  caused  by  the 
fact  that  the  drains  are  obstructed  or  of  insufficient  capacity  to  carry 
the  water  which  should  have  been  expected ;  but,  to  warrant  a  recov- 
ery, the  injury  which  was  due  to  the  lack  of  facilities  which  the  mu- 
nicipality was  required  to  furnish  must  be  shown.  The  judgment  of 
the  municipal  authorities  as  to  the  required  capacity  of  the  drain  can- 
not be  controlled  by  injimction.'  Punitive  damages  are  not  recover- 
able against  a  city  for  the  flooding  of  land  with  surface  water  from  a 
storm  overflow  constructed  in  connection  with  its  sewer  system, 
where  the  flooding  only  occurs  at  long  intervals  and  as  a  result  of  ex- 
traordinary storms.* 


*Los  Angeles  Cemetery  Asso.  T.  Los 
Angeles,  103  Cal.  461,  37  Pac.  376; 
Keith^hurg  v.  Simpson,  70  lU.  App.  467 ; 
Damour  v.  Lyons  City,  44  Iowa,  276; 
A/ten  V.  Chippewa  Falls,  52  Wis. 
430,  38  Am.  Rep.  748,  9  N.  W.  284; 
Peoria  v.  Adams,  72  lU.  Ap^.  662. 

In  an  early  Kansas  case  it  was  held 
that  a  municipal  corporation  is  respon- 
sible for  damages  to  property  from  the 
grading  of  a  street,  causing  to  flow  up- 
on and  accumulate  thereon  surface  wa- 
ter diverted  thereby  out  of  its  usual 
course,  and  from  the  insufficiency  of  a 
sewer  to  carry  off  such  water  in  case  of 
excessive  rainfall;  and  the  fact  that,  in 
the  judgment  of  the  municipal  officers, 
the  work  on  the  street  and  sewer  was 
properly  and  sufficiently  done  to  answer 
the  purposes  intended  is  immaterial. 
Leavenworth  v.  Casey,  McCahon,  124. 
The  court  says  that  a  municipality  is 
bound  to  make  a  sewer  of  sufficient  size 
to  guard  against  accidental  obstructions 
and  extraordinary  freshets,  and  that  it 
is  no  excuse  for  failure  so  to  construct 
it  that  the  engineer,  or  any  other  per- 
son who  constructed  it,  thought  it  suf- 
ficient; and  it  is  bound  to  exercise  such 
caution  and  prudence  in  the  construc- 
tion and  care  of  the  work  as  a  discreet 
and  cautious  individual  would  if  the 
whole  risk  were  to  be  his  alone.  Tlie 
language  of  the  opinion  is  criticised  in 
Atchison  v.  Challiss,  9  Kan.  603,  the 
court  saying  that  such  has  never  been 
the  law  \  lien  applied  to  surface  water 
as  in  the  earlier  case.    But,  although  the 


first  decision  seems,  from  tlie  language 
of  the  opinion,  to  have  been  based  more 
on  the  insufficient  oonstniction  of  the 
sewer  than  on  anything  else,  from  the 
allegations  of  the  complaint  there  would 
seem  to  have  been  in  the  case  the  ele- 
ment of  the  grading  of  a  street  so  as  not 
merely  to  stop  the  flow  of  surface  water 
from  the  premises  in  question,  but 
so  as  to  divert  surface  water  from 
its  natural  course  and  cause  it  to 
flow  upon  the  premises.  In  the  later 
case  a  similar  situation  is  stated  in  the 
complaint,  and  seems  to  be  indicated  by 
the  statement  of  facts  in  the  opinion ; 
but  the  court  intimates  that  liability 
would  exist  only  where  the  flow  of  a  nat- 
ural water  course  is  stopped,  and  not  in 
the  case  of  mere  surface  water,  with- 
out seeming  to  consider  to  any  extent 
the  fact  that  the  water  was  caused  to 
flow  where  it  would  not  otherwise  have 
flowed.  However,  the  evidence  as  to 
what  really  caused  the  injury,  and  as 
to  its  extent,  was  not  fully  presented  to 
the  court  by  the  record.  The  questions 
specially  before  it  on  the  rulin|p»  were  as 
to  the  extent  of  capacity  which  a  city 
must  give  to  a  drain  for  mere  surfaop 
water  where  it  actually  does  construct 
such  a  drain,  and  as  to  whether,  having 
once  constructed  a  drain,  it  may  aban- 
don it. 

*Americus  v.  Eldridge,  64  Ga.  624,  37 
Am.  Kop.  89. 

*Cosiich  V.   Rochester,  08    App.    Div, 
623,  73  N.  Y.  Supp.  835. 
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198.  Kight  and  duty  of  individual. —  An  abutting  owner  is  bound  to 
iise  reasonable  precautions  to  avoid  injury  from  water  which  he 
knows  is  likely  to  be  cast  upon  his  property  by  the  act  of  the  mu- 
nicipality. If  he  knows  that  a  gutter  is  obstructed,  he  must  see  that 
it  is  cleaned  out,  and  must  give  notice  of  obstructions  which  he  can- 
not remove  himself.  But  he  is  not  obliged  to  construct  his  buildings 
in  such  a  manner  as  to  render  it  impossible  that  they  shall  be  injured 
by  a  possible  overflow  of  the  water.^  The  measure  of  the  duty  of  the 
abutting  owner  is  what  can  be  done  by  ordinary  care  and  reasonable 
expense.*  He  cannot  hold  the  municipality  liable  for  injuries  caused 
by  his  own  acts.*  An  owner  of  a  lot  adjacent  to  a  street  which  is  be- 
low grade  must  take  notice  of  any  exposure  created  by  bringing  the 
street  to  grade,  and  must  exercise  reasonable  diligence  to  protect  him- 
self from  water  which  may  be  cast  upon  his  lot  by  bringing  it  to 


^Bartie  y.  Den  Moines^  38  Iowa,  414; 
Johnson  ▼.  Cindnnaii,  20  Ohio  C.  C. 
ii57:  Dallas  ▼.  Cooper  (Tex.  Civ.  App.) 
U  S.  W.  321. 

A  municipal  corporation  is  not,  in  the 
abflence  of  negligence,  liable  for  the 
washing  of  earth  from  filled- in  land  by 
water  from  its  gutters  into  excavations 
made  by  an  adjoining  lot  owner  with 
knowledge  of  the  character  of  the  adja- 
cent land,  if  be  did  not  take  proper 
precautioas  in  thus  removing  the  lateral 
support  thereof  to  provide  against  the 
falling  of  such  earth,  as  it  was  not  the 
duty  of  the  municipality  to  make  such 
a  provision.  Curry  v.  Cincinnati,  12 
Ohio  C.  C.  736. 

A.s8uming  that  a  city  is  liable  for  neg- 
ligently allowing  a  drain  across  a  street 
for  carrying  off  surface  water  to  become 
filled  up,  Uie  damages  to  be  recovered 
by  the  owner  of  land  overflowed  must  be 
cnn fined  to  such  as  were  directly  occa- 
i*ioned  by  the  fact  that  the  escape  of  the 
water  was  thus  prevented,  and  the  city 
is  not  liable  for  damages  caused  by  ne- 
fdect  of  the  landowner  to  protect  his 
property  as  far  as  possible.  Macon  v. 
Oannenherg,  113  6a.  1111,  39  S.  E.  446. 

The  owner  of  premises  abutting  on  a 
street  will  not  be  guilty  of  n^ligence 
in  storing  groceries  in  the  cellar,  which 
wiU  prevent  his  recovering  for  their  loss 
from  the  city,  which  negligently  permits 
an  embankment  to  be  erected  in  the 
street  so  as  to  turn  surface  water  into 
the  cellar.  Damour  v.  Lyons  City,  44 
Iowa,  276. 

A  dty  whieh  n^ligently  permits  a 
jfiitter  and  culvert  to  become  obstructed, 
vrhereby  the  premises  of  a  property  own- 


er are  flooded,  cannot  escape  liability  for 
the  injury  on  the  ground  that  the  water 
was  detained  upon  the  premises  longer 
than  it  would  otherwise  have  been  by  an 
embankment  raised  by  the  property  own- 
er in  constructing  a  sidewalk.  Parker 
V.  Nashua,  69  N.  H.  402. 

'Van  Pelt  v.  Davenport,  42  Iowa,  308, 
20  Am.  Rep.  622;  Simpson  y.  Keokuk,  S4 
Iowa,  668;  Toledo  v.  Lewis,  17  Ohio  C. 
C.  688. 

^Frederick  v.  Lansdale,  156  Pa.  613, 
27  Atl.  663;  Paris  v.  Cracraft,  85  111. 
294. 

A  municipal  corporation  is  not  liable 
to  an  occupant  for  injury  to  a  building 
caused  by  the  flowing  of  water  through 
open  gratings  left  in  the  sidewalk  and 
maintained  by  the  occupant  for  his  own 
benefit,  without  which  no  considerable 
quantity  of  water  would  have  flowed  in- 
to the  cellar.  Peoria  v.  Adams,  72  III. 
App.  662. 

Damages  suffered  by  the  owner  of 
land  who  makes  an  erection  in  a  posi- 
tion to  be  injured  by  a  natural  and  ac- 
customed flow  of  water  from  streets  are 
attributable  to  his  own  act,  and  not  to 
a  breach  of  duty  by  the  municipality,  as 
its  duty,  prescribed  by  charter,  of  keep- 
ing the  streets  in  repair,  does  not  exact 
the  performance  of  such  acts  as  are  nec- 
essary to  protect  adjacent  lands  from 
the  natural  flow  of  water,  or  to  cure  a 
fault  of  such  lands.  Montgomery  v. 
Gilmer,  33  Ala.  116,  70  Am.  Dec.  562. 

A  municipal  corporation  cannot  beheld 
liable  for  water  flowing  through  the  bot- 
tom of  a  gutter  and  a  retaining  wall  of 
the  street  upon  property  lying  below 
grade,  where  the  gutter,  under  themunio- 
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grade.^  An  injunction  will  not  be  granted  a  landowner  to  restrain  the 
continuance  of  a  nuisance  bj  a  city,  caused  by  the  erection  and  main- 
tenance of  an  embankment,  obstructing  a  natural  water  course  for 
the  carrying  of  surface  water,  where,  by  his  refusal  to  permit  the 
connection  of  his  premises  with  a  sewer  for  the  purpose  of  draining 
them,  he  thwarts  the  efforts  of  the  city  to  redress  in  a  proper  manner 
the  injury  done.'  The  question  as  to  what  constitutes  reasonable 
care  and  means  to  prevent  the  injury  is  for  the  jury.* 

193a.  Casting  water  into  street. —  The  ordinary  rules  goTeming 
surface  water  apply  in  favor  of  the  private  owner  in  dealing  with 
land  abutting  on  a  street.  He  may  raise  the  grade  of  his  land  in  such 
a  way  as  to  change  the  course  of  surface  drainage  between  the  street 
and  his  land  so  that  it  will  run  from  his  land  into  the  street^  He  can- 
not interfere  with  natural  drains,  but  he  may  raise  embankments  and 
prevent  the  flow  onto  his  land  of  water  which  has  been  collected  and 
concentrated  in  the  street  adjacent  thereto.'  The  mere  obstruction 
of  such  flow  does  not  necessarily  and  per  se  constitute  a  nuisance.^ 
But  the  rights  of  the  private  owner  in  dealing  with  accumulated  wa- 
ter are  limited  by  a  duly  imposed  upon  him  not  to  do  anything  to  in- 


ipal  ordinunoe,  was  laid  by  the  abutting 
owner,  and  the  retaining  wall  was  laid 
of  dry  stone  after  the  contractor  had  of- 
fered to  lay  it  with  cement  if  the  abut- 
ting owner  would  pay  for  it,  which  he 
refused  to  do.  Watson  v.  Kingston, 
114  N.  Y.  8S,  21  N.  E.  102,  Affirming  43 
Hun,  .367. 

A  municipal  corporation  is  not  liable 
for  damages  to  goods  in  the  basement  of 
a  store  from  the  flooding  thereof  by  wa- 
ter overflowinff  the  sidewalks  because  of 
the  manner  of  grading  of  a  street  and 
the  insufficiency  of  sewer  facilities  to 
carry  off  accumulated  surface  water 
during  ordinaiy,  hard  rains,  where  the 
damages  would  not  have  occurred  but 
for  excavations  made  by  the  owners,  for 
their  own  benefit,  under  the  sidewalk, 
in  making  which,  the  fee  of  the  side- 
^valks  being  in  the  city  as  part  of  the 
streets,  they  are  trespassers.  Outhrie 
y.  yiat,  6  Okla.  655,  49  Pac  917. 

*Jforri«  Y,  Council  Bluffs,  fi7  Iowa,  343, 
59  Am.  Rep.  343,  25  N.  W.  274;  Oil- 
feather  ▼.  Counoil  Bluffs,  69  Iowa,  310, 
28  N.  W.  610. 

*Riohardson  v.  Eureka,  110  Cat.  441, 
42  Pac.  965. 

*  Tlieref ore,  in  an  action  against  a  city 
by  a  lot  owner  for  causing  an  overflow  by 
raising  the  grade  of  a  street,  it  is  error 
for  the  court  to  charge  the  jury  that,  as 


it  appeared  thai  the  owner  oi  the  lot 
could  have  prevented  the  injury  by  rais- 
ing its  level  at  an  expense  of  $500,  the 
lot  owner  was  not  entitled  to  recover. 
Cooper  V.  Dallas,  88  Tex.  239,  29  Am. 
St.  Rep.  645,  18  8.  W.  565. 

^Bangor  v.  Lansil,  51  Me.  521. 

An  abutting  owner  has  the  right  to 
drain  surface  water  f r(Hn  his  land  upon 
a  highway,  provided  he  does  not  thenby 
interfere  with  the  use  of  the  highway, 
rendering  it  less  safe,  useful,  conven- 
ient, or  excellent  as  a  public  thorough- 
fare.    Nelson  T.  Fehd,  104  lU.  App.  114. 

*8tDeetwater  v.  Pate  (Tenn.  Ch.  App.) 
59  S.  W.  480;  Flagg  v.  Worcester,  13 
Gray,  601;  Blakely  Twp.  v.  Devine,  36 
Minn.  53,  29  N.  W.  342. 

The  owner  of  land  which  adjoiaa  a 
highway  may  lawfully  do  any  acts  iip<m 
his  own  land  to  prevent  surface  winter 
from  coming  thereon  from  the  highway, 
and  may  stop  up  the  mouth  of  a  culvert 
built  by  the  selectmen  across  the  high- 
way for  the  purpose  of  conducting  the 
surface  water  upon  his  land,  provided 
he  can  do  so  witnout  exceeding  the  lim- 
its of  his  own  land.  Franklin  v.  Fiek, 
13  Allen,  211,  90  Am.  Dec  194;  Qrooe 
V.  Lampaeas,  74  Tex.  195,  11  8.  W.  1066. 

mate  T.  Wileon,  106  N.  C.  718,  11  8. 
E.  254. 
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jure  the  public.  Although^  as  against  other  individuals^  he  would 
have  a  right  to  obstruct  the  flow  of  water  wrongfully  turned  upon 
his  property,  he  cannot  do  so  with  respect  to  water  turned  thereon  by 
the  public  authorities,  if  the  result  will  be  to  render  the  highway  un- 
safe and  injure  life.  In  such  cases  he  must  seek  his  remedy  at  law, 
and  cannot  take  the  matter  into  his  own  hands  for  the  purpose  of  re- 
lieving himself  from  the  unlawful  flow.^  His  right  extends  to  the 
tilling  of  natural  depressions  into  which  the  municipality  is  attempt- 
ing to  turn  water  which  does  not  naturally  flow  there.'  He  is  not 
responsible  for  the  further  flow  of  the  water  after  he  has  stopped 
its  crossing  his  property.®  If  depressions  which  form  natural  drains 
lead  from  the  abutting  land  to  the  highway,  the  abutting  owner  may 
make  use  of  them,  and  the  public  authorities  have  no  right  to  inter- 
fere with  his  act  in  so  doing.^  Conversely,  he  cannot  stop  up  natural 
drains.*  Nor  can  he  collect  water  and  turn  it  in  a  body  onto  the  high- 
way;* nor  can  he  without  authority  dig  ditches  in  the  highway  and 
carry  water  away  from  his  property.*^ 


^State  V.  Wiiaon,  107  N.  C.  S65,  12  8. 
£.  320. 

The  aimer  of  lands  on  one  side  of  a 
highway  cajmoty  to  the  impairment  of 
the  highway  and  hindrance  of  public 
traTel,  dam  up  a  culvert  through  such 
highway  for  tne  purpose  of  protecting 
her  lanid  from  overflow  caused  by  the 
eoDstmction  of  a  system  of  artificial 
ditches  on  lands  on  the  other  side  of  the 
highway*  eonverging  at  a  point  near 
such  ealTert  so  as  to  discharge  an  un- 
natural quantity  of  surface  water  from 
sudi  Imnda  through  such  culvert  onto 
her  land;  and  is  not  entitled  to  an  in- 
junction to  restrain  the  removal  of  such 
obstruction  by  highway  officers.  Myers 
V.  ^elsoii  (Cal.)  44  Pac.  801. 

Evidence  that  one  who  filled  up  his 
land  at  the  sides  of  the  road  so  as  to 
throw  surface  water  bade  on  the  high- 
way and  wash  it  out  acted  imder  the 
advice  of  the  road  ofRcen  may  be  con- 
sidered by  the  jury  in  trying  an  indict- 
ment for  wilfully  obstructing  the  high- 
way. People  v.  Cfwinse,  61  Hun,  480, 
4  N.  Y.  Supp.  266. 

In  one  case  it  was  held  that,  when  a 
municipal  corporation  so  constructs  a 
highway  drain  as  to  throw  onto  lower 
lands,  to  their  damage,  an  accumulated 
BQpp^  of  surface  water  which  would 
not  naturally  have  flowed  there,  the  in- 
jured person  cannot>  without  lawful  au- 
thority, construct  a  dam  across  such 
ditdi  if  an  adjoining  landowner  be  in- 
VoL.  II.— Watebs,  63. 


jured  thereby.  Oalhraith  v.  Tatea,  79 
Minn.  436,  82  N.  W.  683. 

^Cedar  Falls  v.  Hansen,  104  Iowa,  189, 
65  Am.  St.  Rep.  439,  73  N.  W.  586. 

•Huddleaton  v.  West  Bellewte,  111  Pa. 
110,  2  Atl.  200. 

Wavis  V.  Highway  Camrs.  143  111.  9, 
33  N.  £.  68;  Young  v.  Leedom,  67  Pa. 
361. 

But  the  value  of  benefits  resulting  to 
one's  land  on  account  of  the  fact  that  a 
road  which  is  caused  to  be  located  over 
it  will  incidentally  drain  it  and  thus  in- 
crease its  value  may  not  be  deducted 
from  the  actual  damage  to  which  the 
owner  is  otherwise  entitled  under  art.  1, 
S  18,  of  the  Iowa  Constitution,  providing 
that  advantages  shall  not  be  taJ&en  into 
consideration.  Frederick  v.  Shane,  32 
Iowa,  264. 

*A  municipal  corporation  may  main- 
tain a  suit  to  enjoin  a  private  individual 
from  obstructing  a  culvert  in  a  highway 
for  conducting  surface  water,  where  the 
natural  depression  of  the  earth's  surface 
is  such  that  all  surface  water  would  ac- 
cumulate and  flow  across  the  place 
where  such  culvert  is  located,  if  no  high- 
way were  there,  and  the  obstruction  of 
the  culvert  would  cause  the  highway  to 
become  out  of  repair.  Hamilton  Twp. 
V.  Wainwright,  62  N.  J.  Eq.  419,  29  Atl. 
200. 

•Cloverdale  r.  Bmiih,  128  Cal.  230,  60 
Pac.  861;  Broum  t.  Barrett,  38  111.  App. 
248. 
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194.  Bemedy  for  injury  done. —  A  municipal  oorporation  may  be 
enjoined  from  constructing  a  drain  which  will  drain  water  upon  ad- 
joining property  to  its  apparent  injury;^  but  the  landowner  is  not  en- 
titled to  a  mandamus  to  compel  the  restoration  of  the  former  condi- 
tion where  such  restoration  will  not  conduce  to  the  best  interests  of 
the  public.^  If  the  statute  provides  a  remedy  it  is  exclusive,  and  the 
damages  must  be  recovered  by  means  of  it,  or  not  at  all,  if  the  statu- 
tory remedy  is  adequate.*     But  the  wording  of  the  statute  may  be 

So,  collecting    water    accustomed    to  by  the  town  council  or  surveyor  of  higli- 

flow  over  a  wide  surface  of  land,  and  ways,  is  not  entitled  to  a  writ  of  manda- 

bringing  it  to  a  point  on  his  own  prem-  mus  to  have  the  former  grade  restored ; 

i»es  a  few  feet  from  a  highway,  thereby  as  in  such  a  case  it  is  doubtful  as  to 

resulting  in  injury   to  the   same,  is  a  whether   the   relator  has   the   right   to 

"turning  of  a  current  of  water"  within  have  the  street  restored  to  its  former 

the  meaning  of  a  law  prohibiting  such  |prade,  and  as  the  surveyor  of  highways 

act  80  as  to  saturate  or  wash  a  public  is  merely  a  ministerial  ofBoer  who  has 

highway.     Ibid. ,  no  power  to  change  the  grade   of   the 

A  municipal  oorporation  is  not  liable  street  or  to  incur  indebtedness  for  the 

to  a  property  owner  for  not  permitting  purpose  of  changing  the  grade,  and  as  in 

water    which   had   been   accustomed   to  s^uch  a  case  the  relator  has  an  adequate 

flow  over  his  land  to  be  turned  down  the  legal  remedy.     Sweet  y.  Oonley,  20  R.  I. 

gutters  of  a  street  in  order  to  prevent  381,  39  Atl.  326. 

its    flowing    in    its    former    course,    al-       Neither  a  mandate,  nor  an  injunction, 

though  the  improvement   of   the    street  will  lie  on  behalf  of  a  landowner  against 

obstructs   its   flow   in   the  direction   in  the  superintendent  of  roads  or  the  board 

which  it  naturally  ran,  and  a  cut  had  to  of  commissioners,  who  had,  under  a  law 

be  made  to  carry  it  across  the  street  and  providing  for  the  construction   of   free 

thence  by  means  of  a  box  sewer  through  gravel   roads,   appropriated   a   highway 

his  land  at  or  near  where  it  had  former-  for  that  purpose,   and   constructed  the 

ly   flowed   over    the    surface.     Bush   v.  road  in  such  a  manner  as  to  cut  through 

Portland,   19  Or.  46,  20  Am.  St.  Rep.  a  natural  ridge  along  the  owner's  land 

789,  23  Pac.  667.  whereby  it  was  flooded  by  the  waters  of 

^^Nelson  v.  Fehd,  104  111.  App.  114.  a  stream,  in  the  absence  of  allegations 

The  unauthorized  digging  of  a  ditch  by  that  the   proceedings   under   which   the 

an  adjoining  landowner  within  the  lim-  road  was  constructed  were  not  regular 

its  of  a  highway  for  the  flowa^  of  wa-  and  valid,  and  that  full  damages  had 

ter  from  his  land  is,  per  ae,  an  injury  or  not  been  duly  assessed  in  his  favor  iin- 

obstruction  thereto  within  the  meaning  der  a  provision  in  the  law  providing  for 

of  a  statute  prohibiting  an  injury  or  ob-  the  assessing  of  such  damages  and  af- 

struction  to  a  public  road  by  digging  a  fording  landowners  the  opportunity  to 

ditch  thereon,  or  by  draining  a  current  present  claims.     State  ex  rel.  Robinson 

of  water  so  as  to  saturate  or  wash  the  v.  Hanna,  97  Ind.  469. 
same.     Canoe  Creek  y.  McEniry,  23  111.       The  supreme  court  will  not  grant  a 

App.  227.  mandamus  to  compel  county  officials  to 

^Pettigrew  y.  EvansvUle,  26  Wis.  223.  comply   with    the   decree   of  a   district 

S  Am.  Rep.  60.  coui*t,  enjoining  them  from  discharging 

But  when  neither  the  flow  of  water  drainage  water  through  ditches  on  com- 

upon  an  adjoining  owner's  land,  nor  its  plainant's  land,  in  the  absence  of  any 

force,  is  increased,  by  the  fact  that  it  is  thing  to  show  that  the  duty  will  not  be 

conducted  near  to  it  bjr  a  tile  drain,  the  enforced   by   the   district  court   in   due 

lower  owner  is  not  entitled  to  an  injuno-  course  of  law.     State  ex  rel,  Happner  v» 

tion..   Collins  v.  Keokuk,  91  Iowa,  293,  Fillmore  County,  32  Neb.  870,  49  N.  W. 

59  N.  W.  202.  769. 

"  One  whose  estate,  abutting  on  a  high-       *Broomhead  v.  Grant,  83  Gk.  451, 10  S. 

way,  is  injured  by  having  surface  water  E.  116:  Wheeler  v.  Worcester,  10  Allen, 

ponded  in  front  of  his  premises  aa  the  591 ;  Holleran  y.  Boston,  176  Mass.  75, 

result  of  an  unauthorized  change  of  the  57  N.  E.  220 ;  Sartlett  v.  Bristol,  66  N. 

grade  of  such  highway^  caused  or  done  H.  420.  24  AU.  906b 
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such  as  to  indicate  that  the  remedy  is  intended  to  be  cumulative  only, 
and  in  such  case  the  common-law  action  may  be  resorted  to.^  A  land- 
OTmer  upon  whose  laud  surface  water  is  caused  to  flow  by  the  negli- 
gent performance,  on  the  part  of  a  highway  commissioner,  of  a  con- 
tract with  such  owner  and  his  neighbors  to  lower  and  extend  the 
ditches  in  the  highways  so  as  to  relieve  their  lands  of  water,  though 
entitled  to  sue  upon  contract,  may  bring  an  action  in  tort  to  recover 
the  damages  sustained  by  such  negligence.* 

IMa.  Who  may  sue. —  A  right  of  action  for  damages  to  land  from 
the  cutting  of  a  ditch  by  a  municipal  corporation  in  the  exercise  of 
its  legitimate  governmental  powers  accrues  to  the  person  owning  the 
land  at  the  time  of  such  cutting,  and  does  not  pass  to  his  vendee  on 
a  subsequent  sale  of  the  land.^     On  the  same  principle,  damage  re- 

If,  in  consequence  of  changes  made  by  a  Inman  v.  Tripp,  11  R.  I.  620,  23  Am. 
municipal  corporation  in  the  surface  of  Rep.  520.  But  that  case  was  distin- 
t  highway  for  the  purpose  of  making  it  guishcd  in  Almy  v.  Coggeahall,  19  R.  I. 
%fe  tor  travel,  the  water  accumulating  549,  36  Atl.  1124,  which  held  that, 
iipoD  the  surface  of  the  way  by  the  fall  where  a  city  changes  the  grade  of  a  street 
of  nin  or  melting  of  snow  passes  onto  ad-  on  which  the  plaintiffs*  land  abuts  so 
joining  land  in  difTerent  places,  or  in  that  the  street,  which  had  previously 
!winerhat  greater  quantities  in  particu-  been  lower  than  the  surface  of  the  plain- 
lar  places,  than  it  otherwise  would  have  tifT's  land,  is  raised  2  feet  higher  than 
done,  that  is  to  be  considered  as  one  of  the  surface,  whereby  the  water  falling 
the  natural,  probable,  or  necessary  con-  on  the  land  is  prevented  from  flowing 
leqnences  resultin^^  from  the  establish-  therefrom,  and  the  water  falling  on  the 
ment  and  maintenance  of  the  way;  and  street  is  turned  upon  the  Tot  and 
therefore  no  a4stion  will  lie  for  such  in-  forms  ponds  thereon,  and  flows  into  the 
juries  as  for  a  tort,  but  the  damage  cellar  of  the  plaintiffs'  house, — as  the 
must  be  regarded  as  a  matter  con  tern-  turning  of  the  surface  water  on  to  the 
plsted  in  the  location  of  the  road,  and  plaintiffs'  land  is  merely  incidental  to 
oompensation  sought  for  by  the  owner  of  the  change  of  grade,  an  action  on  the  case 
tbe  pioperty  in  the  way  pointed  out  by  cannot  be  maintained,  for  the  remedy  in 
statute.  Flagg  ▼.  Worcester,  13  Gray,  such  cases  by  appeal  from  the  appraisal 
001.  of  damages  by  the  board  of  aldermen,  as 

"Hie  statnte  conferring  upon  the  own-  provided  by  statute,  is  exclusive.  The 
er  of  a  liouae  which  is  injured  by  the  distinguishing  feature  was  in  the  fact 
ploughing  of  a  ditch  in  the  road  the  that  the  turning  of  surface  water  on 
right  to  have  damages  assessed  to  him  abutting  land  in  the  Inman  Case  was  not 
by  selectmen,  and  paid  by  the  town,  does  incidental  to  a  change  of  grade ;  but  sur* 
not  take  away  his  common-law  remedy  face  water  from  other  streets,  which 
against  the  highway  surveyor,  but  is  formerly  flowed  dorni  the  streets,  and 
enmulative  thereto.  Adams  r.  Riohard-  water  from  distant  ponds,  was  turned 
•on,  43  N.  H.  212.  on  the  land. 

In  an  action  against  a  dty  by  the  *Fromm  v.  Ide,  68  Hun,  310,  23  N.  Y. 
owner  of  a  lot  abutting  on  a  street  for   Supp.  56. 

the  throwing  of  surface  water  on  the  lot  ^Huntsville  v.  Etcing,  116  Ala.  676,  22 
and  into  the  cellar  and  well  of  the  So.  984;  Orticine  v.  Baltimore,  16  Md. 
plaintiff,  the  water  having  been  collect-  387 ;  Elgin  v.  Welch,  16  111.  App.  483. 
ed  to  some  extent  from  distant  pools  A  municipal  corporation  is  not  liable 
and  puddles,  the  court  held  that,  if  the  to  a  subsequent  purcha.ser  of  land  for 
statute  giving  an  abutting  owner  who  is  permanent  injuries  thereto  from  overflow 
injared  1^  any  change  in  the  grade  of  a  and  washing  caused  by  the  negligent 
street  a  peculiar  statutory  remedy  could  manner  in  which  the  city  devised  the 
be  oonftioered  as  applicable,  such  remedy  plan  and  executed  the  work  of  regrading 
via  cumulative  only,  and  not  exclusive,   an  alley  and  constructing  a  gutter  there- 
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suiting  from  a  diversion  of  surface  water  from  a  highway  into  an 
alley  can  only  be  recovered  by  the  owner  of  the  land  to  which  the  right 
of  an  alley  is  appurtenant,  and  he  cannot  extend  the  right  to  other 
land  afterward  purchased.*  A  subsequent  vendee  can.  recover  only 
in  case  the  injury  is  not  of  a  permanent  character,  and  does  not  arise 
until  after  he  obtains  the  title.'  The  action  must  be  brought  by  the 
person  whose  interest  is  injured,  and  he  can  recover  only  to  the  ex- 
tent of  his  injury.*  A  municipal  corporation  may  maintain  a  suit 
to  protect  its  interests  from  injury  by  the  officials  of  other  public  oor- 
porations.*^ 

194b.  Who  is  liable. —  To  enable  one  to  maintain  an  action  for  in- 
juries done  to  his  property  by  surface  water  cast  upon  it  by  a  public 
corporation  there  must  be  authority  to  sue  the  defendant  The  state 
itself  is  not  liable  for  its  acts,  unless  made  so  by  the  Constitution  or 
express  authority,  and  a  like  exemption  extends  to  counties.  No  ac- 
tion can  be  maintained  against  them  unless  the  statute  expressly  so 
provides.*  Municipal  corporations  are,  likewise,  exempt  from  liabil- 
ity for  acts  performed  by  them  in  their  governmental  capacity,  un- 
less they  are  made  liable  by  statute.  But  in  most  cases  the  statutes 
provide,  generally,  for  a  liability  on  the  part  of  the  municipality  for 
acts  performed  by  it  in  carrying  on  public  improvements.  If  there 
is  such  general  liability  the  municipality  may  be  sued  for  acts  per- 
formed under  its  authority;^  and,  in  case  the  acts  are  performed 
without  the  authority  of  the  municipality,  the  officers  responsible  for 

in  and  a  connecting  culvert  across  a  and  causing  the  surface  water  to  flow  on 

highway,  since  the  improvement  is    of  the  lot.     Yeager  v.  Fairmoniy  43  W.  Va. 

such  a  character  that  it  cannot  be  abat-  259,  27  S.  E.  234. 

ed,  and  an  action  therefor  accrued  to  the  *Merriit  Twp.  v.  Harp  (Mich.)  9  I>et. 

owner  at  the  time  the  work  was  done.  L.  N.  302,  91  N.  W.  156;  Franklin  v. 

Stein  ▼.  Lafayette,  6  Ind.  App.  414,  33  Durgee,  71  N.  H.  186,  58  L.  R.  A.  112, 

N.  E.  912.  51  Atl.  911. 

^Kensington  v.  Wood,  10  Pa.  93,  49  ^Stacker  v.  Nemaha  County  (Neb.)  93 

Am.  Dec  582.  N.  W.  721 ;  Downing  v.  Mason  County, 

•HuntsviUe  ▼.  Swing,  116  Ala.  576,  22  87  Ky.  208,  12  Am.  St.  Ren.  473,  8  S.  W. 

So.  984.  264. 

*Wliere  the  change  in  the  ffrade  of  a  *Thomtown  v.  Fugate,  21  Ind.  App. 

street  injures  an  abutting  lot  by  casting  537,  52  N.  E.  763. 

surface  water  thereon,  and  the  lot  is  In  a  Connecticut  case  it  was  held  that 

held  by  a  tenant  for  life,  and  another  is  a  municipal  corporation  is  not  responsible 

entitled  to  the   remainder   in   fee,  and  for  the  acts  of  its  street  commissioner  in 

both  of  such  persons  interested  in  the  turning  water  from  the  street  onto  the 

lot  are  engaged  in  a  mercantile  business  property      of      adjoining     proprietors, 

as  partners,  using  a  storeroom  upon  the  Judge  v.  Meriden,  38  Conn.  90. 

lot,  which  storeroom  is  permanently  in-  But  that  case  is  explained  in  Mootry 

jured  by  the  surface  water,  such  persons  v.  Danhury,  45  Conn.  550,  29  Am.  Kep. 

cannot  recover  in  the  same  action  for  703,  in  a  way  to  relieve  it  in  part  of  its 

damage  done  to  the  life  estate,  the  re-  apparent  conflict  with  the  course  of  au- 

mainder,  and  the  joint  mercantile  busi-  thorities  elsewhere. 
nflM  by  raising  the  grade  of  the  street 
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the  act  will  be  trespassers^  and  liable  as  sucL'    A  miuiioipalitj  is 
not  liable  for  acts  performed  by  its  officers  without  authority.* 

194c.  Damages. —  In  order  to  justify  any  recovery,  facts  must  be 
alleged  sbowing  that  there  was  a  duty  on  the  part  of  the  municipality 
which  was  violated  to  the  injury  of  the  complainant;*  and  the  only 
damageB  that  can  be  recovered  are  those  which  naturally  and  proxi- 
mately result  from  the  wrongful  act  of  the  defendant^    Prospective 
damages  cannot  be  allowed  where  the  defect  is  easily  remediable  so 
that  the  injury  must  be  regarded  as  temporary.'    If  the  injury  is  per- 
inanent)   all  damages  must  be  recovered  in  a  single  action.^    The 
amount  to  be  allowed  is  to  be  determined  by  the  injury  done.'    If 


HHay  ▼.  Board,  85  Mo.  App.  237. 
H>fteUe  v.   Hammond,  78  Minn.  275, 
80  N.  W.  1123;  Atcheson  v.  Portage  La 
Prairie  Rural  Municipality,  10  Manito- 
ba K  R.  39. 

A  municipal  corporation  is  not  liable 
for  damages  to  property  by  the  badcing 
of  Burfaoe  water  because  of  the  dam- 
ming of  a  well-defined  channel  through 
iriiidi  such  water  was  wont  to  flow,  due 
to  the  grading  of  a  street  to  a  greater 
height  than  the  official  grade  called  for 
by  the  contract,  although  such  increase 
of  grade  was  made  under  the  erroneous 
grade  lines  and  levels  furnished  by  the 
city  engineer  and  surveyor,  which  the 
oontrmctor  followed,  where  neither  con- 
templated nor  called  for  by  the  super- 
visors; since  the  surveyor  and  state  su- 
perintendent, deriving  their  powers  as 
to  the  subject-matter  from  express  pro- 
visions of  law^  and  not  from  the  order 
or  direction  of  the  board  of  supervisors, 
are  the  servants  of  the  law^  and  not  of 
the  supervisors.  Sievers  v.  San  Fran- 
cisco, 115  Cal.  648,  47  Pac.  687. 

*A  recovery  cannot  be  had  against  a 
muBicipality  for  damages  to  land  and 
crops  irom  the  overflow  thereof  by  the 
waters  of  a  ditch  maintained  by  it,  even 
if  it  is  its  duty  to  care  for  it,  under  a 
complaint  alleging  failure  to  keep  the 
dit^  clesned  oat,  to  keep  it  in  proper 
repBii,  and  to  erect  an  embankment  or 
other  work  to  confine  the  water  within 
the  ditch,  in  the  absence  of  any  facts 
showing  that  it  was  its  legal  duty  to 
eottstmct  such  embankment.  Hunia- 
vUU  ▼.  Swing,  116  Ala.  576,  22  8o.  984. 
A  landowner  cannot  recover  for  in- 
jury  to  his  land  from  flooding  on  the 
groand  that  township  officers  neglected 
to  clean  out  a  highway  ditch  through 
v^hich  his  surface  water  naturally  flow3, 
bat  opened  another  ditch  causing  an  in- 
"  Bow  on  his  piemises,  where  the 


evidence  fails  to  show  that  he  was  in- 
jured thereby.  Chittiok  v.  Lake,  48  IlL 
App.  632. 

'Magarity  v.  Wilmington,  5  Houst 
(Del.)  530;  Benson  v.  Wilmington,  9 
Houst.  (Del.)  359,  32  AU.  1047;  Berry 
T.  Vreeland,  21  N.  J.  L.  183. 

A  municipal  corporation  is  not  lia- 
ble for  injury  to  the  arm  of  an  indi- 
vidual by  scalding  in  hot  water  which 
he  was  using  while  picking  chidcens  in 
a  building  that  collapsed  by  reason  oi 
the  flooding  of  the  cellar  with  water, 
caused  by  a  failure  of  the  city  to  pro- 
vide sufficient  catch-basins  and  sewers 
to  carry  off  the  surface  water.  The  col- 
lapse of  the  building  under  such  cir- 
eumstanoes  was  not  such  a  restdt  as 
could  have  reasonably  been  anticipated 
or  foreseen,  and  the  injury  cannot  be 
regarded  as  the  proximate  or  natural 
result  of  such  negligence.  Peoria  ▼. 
Adams,  72  IlL  App.  662. 

In  an  action  against  a  city  for  negli- 
gently allowing  a  lot  to  be  flooded  by 
surface  water,  evidence  as  to  costs  of 
repairs  to  houses  thereon  must  be  eon- 
flned  to  repairs  of  defects  directly  caused 
by  the  water,  and  evidence  of  injuries 
and  depredations  by  trespassers  is  irrel- 
evant. Macon  t.  Dannenherg,  113  Ga. 
nil,  39  S.  E.  446. 

^Carson  t.  Springfield,  53  Mo.  App. 
289. 

*North  Vernon  ▼.  Yoegler,  108  Ind. 
314,  2  N.  E.  821. 

^Princeton  v.  CHeske,  93  Ind.  162. 

It  is  for  the  Jury  to  say,  as  best  they 
can  from  the  evidence,  how  much  of  the 
whole  amount  of  damage  to  land  from 
flooding  was  caused  by  the  ccmstruction 
b^  a  municipal  corporation  of  a  concrete 
sidewalk,  as  distinguished  from  that 
done  by  drainage  in  its  natural  course; 
and,  in  an  action  against  the  municipal 
corporation  for  8U<£  damages,  it  is  not 
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the  injury  is  caused  by  the  overflow  of  plaintiffs  land,  the  measure 
of  damages  is  the  difference  in  market  value  inmiediately  before  and 
immediately  after  the  act  which  causes  the  injury.*  But  in  Pod- 
haisky  v.  Cedar  Rapids ''  it  is  said  that  the  measure  of  damages  for 
the  act  of  a  city  in  turning  drains  for  surface  water  into  a  ditch  which 
had  been  washed  out  in  a  public  highway,  and  removing  an  obstruc- 
tion therein  in  such  a  maimer  that  the  ditch  was  washed  wider  an<l 
undermined  property  of  an  abutting  owner,  is  the  injury  which  was 
caused  by  its  negligence  or  wrongful  acts,  and  not  the  difference  in 
the  value  of  the  property  before  the  acts  were  conunitted  and  at  any 
time  during  a  series  of  years  afterwards.®  The  plaintiff  is  limited 
to  the  damages  which  he  has  sustained,  and  cannot  recover  those  sus 
tained  by  even  his  tenants.®  Damages  for  breach  of  contract  on  the 
part  of  a  municipality  to  care  for  the  water  cannot  be  recovered  in 
an  action  for  wrongfully  throwing  water  onto  the  plaintiff's  prem- 
ises.*® In  an  action  for  damages  to  land  from  the  overflowing  there- 
of by  rain  water,  due  partly  to  the  grading  of  the  street  and  partly 
to  the  unskilful  and  negligent  construction  of  a  sewer,  the  increased 
value  of  the  land  from  the  grading  of  the  street  may  be  set  off  against 
the  damages  occasioned  by  such  grade,  but  cannot  be  set  off  against 
the  damages  occasioned  by  the  sewer.** 

196.  Limitation  of  actions. —  Eights  in  the  drainage  of  surface  wa- 
ter may  be  acquired  by  and  against  a  municipal  corporation  by  an 

proper  to  include  any  portion  due  to  the  flooding,  together    with  oompenaa- 

other  causes  for  which  it  is  not  liable,  tion  for  any  loss  of  use  during  the  time 

Elgin  v.  Welch ,  16  111.  App.  483.  it  was  rendered  unfit  for  occupation,  in 

*McCray  v.  Fairmont,  46  W.  Va.  442,  the  absence  of  proof  that  the  damage 

33  S.  E.  245.  done    was    permanent    or    irreparable. 

The  measure  of  damages  to  the  owner  Keithshurg  r.  Simpson,  70  111.  App.  467. 
of  lands  from  the  failure  of  a  village  to  *  The  o^ner  of  a  building  damaged  by 
plan  for  an  extension  to  the  full  width  the  flowing  of  water  in  the  basement 
of  a  highway,  on  completion  of  its  im-  thereof  caused  by  the  raising  of  the 
provement,  of  a  culvert  previously  grade  of  the  street  in  front  by  the  city 
placed  therein  on  a  partial  im-  without  providing  a  proper  sewer  is  not 
provement  thereof,  thus  shutting  off  the  entitled  to  recover  damage?  for  the  in- 
natural  drainage  of  adjoining  lands  so  convenience  to  tenants  occupying  such 
as  to  flood  them,  is  the  difference  and  building  or  injury  to  their  personal 
diminution  in  value  of  such  lands  in  property,  but  is  limited  in  his  recovery 
the  condition  in  which  they  were  b^ore  to  the  injury  to  the  building  or  prem- 
such  improvement,  and  their  fair  value  ises,  or  loss  sustained  by  him  in  oonse- 
as  they  will  be  when  the  improvement  quenoe  of  the  flowage  of  the  water, 
is  completed.  Martin  ▼.  Bond  Hill,  7  Dixon  v.  Baker,  65  111.  618^  10  Am.  Rep. 
Ohio  C.  C.  271.  691. 

'  106  Iowa,  643,  76  N.  W.  847.  ^"^Bloomington  v.  Burke,  12  ni.  App. 

•In  an  action  for  injury  to  an  own-  314. 

el's  property  caused  by  overflow  from  "^^ Atlanta  v.  Word,  78  Ga.  276;  Cor- 

a  ditch  constructed  by  a  municipal  cor-  ington  v.  Ulrich,  14  Ky.  L.  Rep.  302; 

poration  in  a  street,  he  is  entitled  to  re-  Dallas  v.  Cooper  (Tex.  Civ.  App.)  34  S. 

cover  only  such  a  sum  as  will  put  his  W.  321;  Allen  v.  Paria^  1  Tex.  App.  Civ. 

premises  in  as  good  condition  as  before  Cas.  (White  &  W.)  9  885,  p.  606. 
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enjoyment  of  the  right  for  the  time  prescribed  by  the  statute  of 
limitations.     But,  in  order  to  give  a  municipal  corporation  a  right 
to  use  the  land  of  a  private  owner  for  drainage  purposes  without  pay- 
ing for  it^  the  use  of  it  for  that  purpose  imder  a  claim  of  right  for 
the  statutory  period  must  appear.^    The  right  to  damages  for  the  cast- 
ing of  water  upon  private  property  may  be  barred  before  the  title  of 
the  municipal  corporation  to  maintain  the  drain  is  complete.^     The 
statute  begins  to  run  at  the  completion  of  the  improvement  which 
causes  the  water  to  flow  onto  the  property  of  the  complainant  f  but, 
if  the  forcing  of  the  water  onto  the  abutting  property  is  not  the  neces- 
sary result  of  the  improvement,  the  action  will  not  accrue  until  the 
injury  results.*    And,  if  the  injury  is  not  of  a  permanent  character, 
but  recurs  from  time  to  time,  the  barring  of  one  cause  of  action  will 
not  prevent  suit  upon  those  which  subsequently  accrue.^ 

y.    ESTABUSHMBITT  OF  SUBFAOE  DBAIN8. 

186.  Method  of  effeoting  drainage. —  It  being  settled  that  drainage 
is  a  thing  which  may  properly  be  undertaken  by  the  government,  and 
that  it  can  exercise  for  that  purpose  its  taxing  power  and  the  power 
of  eminent  domain,  it  becomes  a  very  important  question  to  the  per-. 
?on  whose  property  is  to  be  taken  for  a  right  of  way,  to  the  person 
who  is  to  be  charged  with  the  expense,  and  to  the  public,  what  pro- 
cedure is  necessary  to  acquire  the  right  of  way,  and  to  charge  the  tax- 

'Highway  ooinmissioners    cannot  pre*  of  a  natural  water  course  carrying  off 

rent  a  landowner  from  filling  up  an  arti-  surface    water.     Oonniff  v.  San  Fran- 

fieial  ditch  upon  his  premises  adjoining  cisco,  67  Gal.  45,  7  Pac.  41. 
A  highway  where  the  public  has  no  ease-       *Hay  v.  Lexington,  24  Ky.    L.    Rep. 

ment  to  drain  the  highway  over  his  land,  1495,  71  S.  W.  867. 
although  such  ditch  has  been  in  existence,       *Dalla8  v.  Young  (Tex.  Civ.  App.)  28 

and  haji  been  kept  open  and  maintained  8.  \V.  1036;  Kansas  City  v.  Frohtoerk, 

by  highway  commissioners,  for  a  period  10  Kan.  App.  120,  62  Pac.  432. 
of  thirteen  years,  and  an  occupant  of       ^Kansas  City  v.   Frohtverk,   10  Kan. 

the  land,  though  not  the  owner,  has  been  App.  120,  62  Pac.  432. 
paid   from   public  funds  for  improving       An  action  for  injury  to    land    from 

it  nnder  a  contract  with  the  commission-  overflow  caused  by  the  overtaxing  of  a 

pre.    Simpson  v.  Wright,  21  111.  App.  67.  main  drain  constructed  by  a  municipal 

In   a    suit   against  commissioners   of  corporation   as   an   outlet    for    Hurfaec 

highways  for  changing  the  flow  of  sur-  waters,  by  the  subsequent  construction 

face    water,    the    commissioners  cannot  of   lateral    drains    and    the    grade    of 

plead  prescriptive  rights  as  to  the  flow  streets,  is  not  barred  by  the  statute  of 

of  the  water  agisting  in  the  owners  of  limitations,   where  it  does   not    appear 

adjoining  land  who  are  neither  parties  that  tlie   lateral  drains  and   other   im- 

to  the  suit  nor  asking  for  any  relief  in  proveinents  were  constructed  six  years 

the  premises.    Jexcett  v.  Sweet,  178  111.  prior  to  the  commencement  of  the  ac- 

96.  52  N.  £.  962.  tion,  although  a  longer  time  ban  elapsed 

'The  ralifoniia  statute  of  limitations  since  the  construction  of  the  main  ditch. 

applicable  to  a  trespans  on  real  estate  Lrbanon  v.  Ttciford^  13  Ind.  App.  38 4, 

jpoveine   in   oat^e   of   the   overflowing  of  41  N.  E.  844« 
lands  by  the  stopping  up  by  a  highway 


998  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [f  196 

payer  with  the  expense.  In  general,  the  procedure  is  prescribed  by 
statute,  and  the  decisions  will  not  be  sufficient  to  indicate  fully  what 
must  be  done.  The  various  local  statutes  cannot  be  set  out  in  this 
place  because  of  lack  of  space,  and,  even  if  they  could  be,  it  would  be 
of  little  advantage,  since  they  are  to  be  found  in  the  local  statute 
books  where  they  are  at  all  times  available,  and  the  one  which  con- 
trols in  any  particular  case  can  be  referred  to  at  will,  and  the  practi- 
tioner can  always  be  sure  that  he  has  before  him  the  latest  expression 
of  the  legislative  will  on  the  subject;  whereas,  should  an  attempt  be 
made  to  collect  the  statutes  here,  there  would  be  little  more  than  an 
aggregation  of  provisions  which  on  their  face  would  appear  to  be 
diverse,  with  no  certainty  that  the  statutes  set  out  would,  at  the  time 
they  were  needed,  represent  the  law  upon  the  subject  But  the  prin- 
ciples which  govern  the  application  of  such  statutes  are  imiform  and 
universally  applicable;  and  they  will  apply  to  whatever  statute  is 
under  consideration.  The  statute  frequently  needs  harmonizing  with 
the  Constitution,  and  needs  supplementing  where  constitutional  rights 
are  not  protected.  Furthermore,  while  the  statutory  plan  is  to  be 
followed,  certain  steps  are  regarded  as  essential,  so  that  without  them 
the  proceedings  will  be  of  no  avail ;  while  others  are  merely  directory, 
and  may  be  dispensed  with  and  the  taxpayer  still  be  held  liable.  All 
these  matters  are  to  be  determined  by  the  law  as  it  has  been  laid  down 
by  the  courts,  and,  therefore,  when  that  law  is  stated,  all  that  remains 
to  be  done  is  to  apply  it  to  the  statute  whose  provisions  are  sought  to 
be  enforced. 

When  proceedings  for  drainage  first  came  into  notice  in  the  his- 
tory of  the  common  law  they  appear  to  have  been  under  the  direct  su- 
pervision of  the  Crown,*  and  to  have  been  carried  on  by  the  com- 
missioners of  sewers.  These  men  were  appointees  of  the  Crown,  and 
were  given  very  large  powers  in  determining  what  drainage  was 
necessary  and  the  manner  of  executing  it.  Statutes  were  from  time 
to  time  passed  to  govern  their  aqts,  and  they  were  in  most  cases  given 
power  to  act  in  their  discretion ;  but  that  discretion  when  given  must 
be  legally  exercised.  They  had  no  absolute  power,  but  were  obliged 
to  proceed  according  to  fixed  rules  of  law;*  and,  if  the  statute  re- 
quiring a  local  authority  to  drain  its  district  provided  a  remedy  for 
breach  of  the  duty,  such  remedy  was  exclusive,  and  a  private  indi- 

*  AH  tlie  powers  given  to  the  oommia-  the  realm.    N&ivcaatle  v.  Olark,  2  J.  6. 

sioners  of  sewers  were,  before  the  crea-  Moore,  666^  8  Taunt.  602,  20  Revised 

tion  of  the  commission,  vested  in  the  Rep.  583. 

Crown  as  far  as  these  powers  are  inci-  *Hetley    v.    Boyer,    2    Bulstr.     197; 

dent  to,  and  necessary  to  the  defuse  of,  Rooke's  Case,  5  Ccto,  100. 
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vidual  oould  not  require  the  commissioners  to  proceed  to  act  by  man- 
damus ;^  nor  could  he  maintain  an  action  for  injuries  inflicted  upon 
him  by  such  failure,*  The  territorial  jurisdiction  of  the  conunis- 
sioners  depended  upon  the  terms  of  the  statute;*^  and  they  had  no 
smch  property  in  works  constructed  by  them  in  navigable  waters  as 
would  entitle  them  to  maintain  trespass  against  harbor  commissioners 
for  destroying  the  works.®  But  commissioners  must  act  for  the  pub- 
lic good,  and  proceedings  taken  by  them  with  a  view  to  private  bene- 
fit would  be  void.'' 

In  this  country  proceedings  for  the  drainage  of  land  and  the  meth- 
ods by  which  they  were  instituted  have  been  of  various  kinds.  Drain- 
age is  so  far  a  necessity  that  the  courts  will  not  interfere  to  restrain 
the  sale  of  a  portion  of  a  tract  of  land  dedicated  to  public  use  for 
the  purpose  of  raising  funds  to  drain  the  remainder.®  But  the  right 
of  drainage  is  not  paramount  to  other  public  rights ;  and,  therefore, 
merely  conferring  authority  on  a  municipal  corporation  to  drain  will 
not  authorize  it  to  do  so  in  such  a  manner  as  to  destroy  the  navigabil- 
ity of  a  water  course.®  The  primary  object  of  drainage  is  for  the 
benefit  of  public  health ;  and,  therefore,  if  the  object  may  be  best  ef- 
fectuated by  flooding  marshes  rather  than  to  attempt  to  drain  them, 

*Peehle9    ▼.    Oswaldttoiatle    [1897]    1  jurisdiction  of  the  commission  of  sewers 

Q.  B.  625,  66  L.  J.  Q.  B.  N.  8.  392,  76  are  navigable  streams  and  all  streams 

U  T.  K.  8.  315,  61  J.  P.  308,  45  Week,  within  2  miles  of  London.    Teato  v.  HoU 

Rej).  454.  land,  2  W.  Bl.  717. 

^Robinson  ▼.  Workington  [1897]  1  Q.  *Ne7ccastle  ▼.  Olarkf  2  J.  B.  Moore, 

B.  619,  66  L.  J.  Q.  B.  N.  S.  388,  75  L.  T.  666,  8  Taunt.  602,  20  Revised  Rep.  583. 

N.  8.  674^  61  J.  P.  164,  45  Week.  Rep.  'The  commissioners  of  sewers  cannot 

453.  make  an  assessment  for  the  erection  of 

*  The  commissioners  of  sewers  have  no  a  tumbling  buoy  in  a  navigable  river  for 
power  to  create  and  cause  to  be  main-  the  purpose  of  preventing  any  inccmven- 
tained  new  rivers  which  did  not  exist  ience  from  a  lock  constructed  for  pri- 
st the  time  of  Magna  Charta.  Isle  of  vate  benefit,  as  it  is  their  duty  to  re- 
Kly'M  Case,  10  Coke,  141.  move  the  lock  if  it  constitutes  a  nui- 

The  commissioners  of  sewers  have  ju-  sance.    Queen  v.  Westham,  10  Mod.  159. 

risdiction  over  a  sewer  communicating  *  An  injunction  will  not  be  granted  to 

with  a  navigable  stream,  or  with  the  restrain  the  sale  of  a  portion  of  land 

sea  above  the  point  where  the  tide  ebbs  dedicated  for  public  purposes  to  raise 

and  flows,  if  the  place  over  which  the  funds  for  the  drainage  of  the  remainder 

jurisdiction   is  exercised  be  or  be  not  of  the  tract  in  favor  of  the  representa- 

likelv  to  be  benefited  by  It.     Dore  v.  tives  of  the  grantor  on  the  ground  that 

Orai,  2  T.  R.  366.  the  trust  did  not  authorize  a  sale  of  the 

The  effect  of  stat.  3  James  I.,  chap,  property  for  private  uses,  but  the  former 

14.   which    subjects    all   sewers   within  owners  will  be  left  to  assert  their  claims 

2  miles  of  London  to  the  jurisdiction  of  to  a  reverter  because  of  misapplication 

the  commission  of  sewers,  amounts  to  a  of  the  property  in  an  action  at  law  to 

Ifinslative  construction  of  stat.  23  Hen.  recover     defendant's     possession.     Van 

^in.,  creating  the  commission  of  sewers  Ness  v.  United  States,  2  Cranch  C.  C. 

by  its  recital  that  "no  stream  or  sew-  376;  Fed.  Cas.  No.  10,868. 

nn  are  wi'thin  the  statute  of  Henry  vin.,  *PecJc  v.  Michigan  City,  149  Ind.  670, 

mlns  the  same   are    navigable;"    and  49  N.  E.  800. 
heoet,    the    aaly    streams    within    the 
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that  may  be  done.^®  The  state  may  undertake  the  work  of  draining 
swamp  lands,  so  that,  when  the  work  shall  be  completed,  the  title  to 
the  land  acquired  in  its  performance  shall  be  in  the  state.**  Pro- 
ceedings for  the  construction  of  sewers  in  municipal  corporations  are 
usually  instituted  by  ordinances  or  resolution  of  the  common  coun- 
cil ;  and,  for  the  drainage  of  rural  districts,  the  proceedings  may  be 
instituted  by  petition  of  the  landowner  interested,  or  by  the  organiza- 
tion of  drainage  districts ;  or  highway  conmiissioners  and  other  local 
oflScers  may  be  given  authority  over  drainage  proceedings.**     To 

**  Since  public  interest  of  a  local  char-  as  violating  the  constitutional  provision 
acter  may  be  affected  by  the  drainage  of  prohibiting  the  legislature  from  appoint- 
wet  lands,  the  raising  of  water  over  mg  or  elding  any  person  to  an  office 
low  and  marshy  places  near  the  shores  because  it  provides  tbot  the  county  com- 
of  an  inland  lake  by  the  construction  of  missioners  shall  be  the  drainage  oom- 
a  dam  to  raise  the  level  of  the  lake  may  missioners  of  their  respective  counties, 
be  in  tlie  interest  of  public  health  and  No  new  office  is  created,  but  new  duties 
paid  for  by  special  assessments  upon  are  added  to  an  office  already  created 
benefited  property.  McQee  v.  Hennepin  and  whose  officers  are  elected  by  the  peo- 
County,  84  Minn.  472,  88  N.  W.  6.  pie,  and,  being  the  corpoi-ate  authoritief« 

"/;«  Swan,  35  Hun,  625.  before  the  passage  of  that  act,  the  addi- 

"The  legislative  power  to  drain  tion  of  new  duties,  and  declaring  thai, 
swamps  may  be  exercised  through  the  as  to  such  duties,  such  corporation  shall 
intervention  of  a  company  created  for  be  known  by  a  different  name,  do  not 
that  purpose.  Re  New  Orle<ins  Drain-  change  the  constituents  thereof.  Oicners 
ing  Co,  11  La.  Ann.  338.  of  Lands  v.  People,  113  III.  296. 

Highway  commissioners,  exercising  Under  a  provision  in  the  Constitu- 
the  special  and  added  authority  cS  tion  authorizing  the  general  assembly  to 
drainage  commissioners,  do  so,  in  con-  pass  laws  permitting  the  owners  of 
tern pla tion  of  the  law  authorizing  it,  lands  to  construct  drains,  etc,  for  agri- 
not  as  highway  commissioners,  but  as  a  cultural,  sanitary,  or  mining  purposes, 
body  of  men  to  whom  are  delegated  the  across  the  lands  of  others,  and  to  pro- 
povr'er  and  authority  of  commissioners  vide  for  the  organization  of  drainage 
of  the  drainage  districts  organized  by  districts,  and  to  vest  the  corporate  au- 
and  under  the  statute.  People  ex  ret,  thorities  thereof  with  power  to  construct 
Uardif  V.  Diet.  No.  1,  Drainage  Comrs,  and  maintain  drains,  etc.,  by  special  as- 
143  111.  417,  32  N.  E.  688.  sessments  upon   the   property   benefited 

The  right  of  highway  commissioners  thereby,  the  general  assembly  may  pass 
in  each  town  in  the  several  counties  a  law  making  the  corporate  authorities 
adopting  township  organization  to  be  a  of  cities  and  villages  the  drainage  oom- 
oorporate  body  as  drainage  commission-  missioners  thereof  with  power  to  deter- 
ers,  under  the  drainage  laws  giving  them  mine  what  portion  of  the  lands  within 
that  right,  is  a  franchise.  People  v.  such  cities  or  villages  shall  be  drained. 
O'Bair,  128  111.  20,  21  N.  E.  211,  Re-  which  portion,  when  so  determined, 
versing  29  111.  App.  239.  thereby  becomes  a  drainage  district,  and 

A  provision  in  the  drainage  law  of  vesting  in  such  corporate  authorities  the 
Illinois  making  the  commissioners  of  power  to  construct  and  maintain  such 
highways  of  a  town  also  the  drainage  drains  and  pumping  works  as  are  necea- 
commissioners  thereof  is  not  invalid  as  sary  for  the  purpose  of  draining  the 
an  assumption  of  an  appointing  power  lands  in  such  district,  and  to  levy  spe- 
which  the  legislature  does  not  possess,  cial  assessments  for  the  cost  thereof 
but  is  the  imposing  by  law  of  new  upon  the  lands  benefited  thereby.  Hyde 
duties,  merely  statutory,  upon  officers  Park  v.  Spencer,  118  111.  446,  8  N.  E. 
already  chosen,  and  is  by  no  means  the   846. 

appointment  or  selection  of  such  officers  Although  the  Constitution  providing 
by  the  legislative  department.  Kilgour  that  the  legislature  may  vest  cities, 
V*.  Drainage  Oomrs,  HI  III.  342.  towns,  and  villages  >*nth  the  power  to 

A  drainage  act  is  not  unconstitutional   make  local  improvements  by  special  aa* 
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make  the  proceedings  lawful,  not  only  must  the  statutory  require- 
ments be  complied  with,  but  the  oonstitutional  rights  of  the  citizens 
must  be  observed.    But  a  single  statute  may  provide  for  the  construc- 
tion, reparation,  and  perfection  of  drains,  ditches,  and  levees,  since 
they  are  all  parts  of  one  system  of  improvement.*^     The  basis  upon 
which  drainage  rests  is  that  it  shall  be  for  public  utility,  and  that 
q[aestion  is  for  the  jury  to  determine ;  and  the  court  cannot  interfere 
with  its  conclusion  unless  there  are  no  facts  to  support  it**    Although 
the  power  to  drain  has  been  conferred  upon  highway  commissioners, 
a  private  citizen  cannot  enforce  the  performance  of  the  act  so  as  to 
furnish  drainage  to  his  land  to  a  greater  extent  than  existed  in  a 
state  of  nature ;  all  that  he  can  ask  is  that  his  lands  be  not  flowed  to 
a  greater  extent  than  existed  before.*^ 

197.  Definitions. —  The  words  which  are  used  to  describe  the  various 
kinds  of  drains  have  undergone  some  change  by  the  lapse  of  time. 
Originally  it  seems  tliat  the  distinction  between  a  sewer  and  gutter 
or  drain  was  that  the  sewer  was  constructed  by  and  under  the  con- 
trol of  the  public,  which  the  public  generally  had  a  right  to  use,  while 
the  latter  was  a  private  means  of  disposing  of  surplus  water.*  In 
Wetnwre  v.  Fiske,^  it  is  said :  Formerly  the  word  "sewer"  was  used 
for  a  fresh-water  trench,  compassed  in  on  both  sides  with  a  bank ;  a 
:<mall  current  or  little  river.  So,  the  statute  26  Hen.  VIII.  chap.  5., 
Concerning  commissioners  of  sewers,  was  to  remedy  damage  from 
the  '^flowing  surges  and  course  of  the  sea  in  and  upon  marsh 
grounds ;"  also  land  waters  and  springs  upon  meadows,  and  other  wa- 
ter courses.  More  recently,  however,  and  probably  from  the  appro- 
priation of  the  word,  in  acts  and  ordinances,  to  the  common  conduits 
of  liquid  filth,  it  is  usually  associated  with  such  a  use.  Thus,  Webster 
defines  "sewers :"  "A  drain  or  passage  to  convey  off  water  and  filth 
underground."  For  "drain"  he  gives:  "A  water  course;  a  sewer." 
Kent  speaks  of  the  right  of  drainage  *  as  a  "right  to  convey  water  in 
pipes  through  or  over  the  estate  of  another."    In  Goldthwait  v.  East 

nemmenta  of  the  coot  upon  property  ben-  and  a  gutter  is  a  straight,  private  run- 

efited  does  not  mention  counties,  an  act  ning  water.    Callis',  Sewers,  SO. 
M  the  legislature  authorizing  counties       So,  the  statute  of  23  Hen.  vni.,  which 

to  oonstruet  drains  by  levying  the  cost  was  passed   for  redamation  of  marsh 

upon  lands  benefited  is  not  void  as  vio-  lands,  and  which  provided  for  a  system 

latire  of    the    Constitution.     Darst  ▼.  of  drainage,  did  not  provide  for  a  sys- 

Oriiffn,  31  Neb.  668,  48  N.  W.  810.  tern  of  sewers  in  the  modem  sense  'in 

^BlaJre  v.  People,  109  111.  504,  which  the  word  "sewers"  is  used.    Bish- 

**7Aqler  ▼.  Menges,  121  Ind.  99,  16  Am.  op  r.  Tripp,  16  R.  I.  198,  14  Atl.  79. 
St  Rep.  357,  22  N.  E.  782.  » 16  R.  I.  364,  6  Atl.  376,  10  Atl.  627, 

"^Johnson  v.  Rea,  12  111.  App.  331.  629. 

*  A  sewer  i»  a  common  public  stream,       '  3  Com.  *4d6. 
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Bridgewater*  the  court  says:  "The  words  ^ditch'  and  ^drain'  have 
no  technical  or  exact  meaning.  They  both  may  mean  a  hollow  space 
in  the  ground,  natural  or  artificial,  where  water  is  collected  or  passes 
off."  So,  in  Queen  v.  Godmanchester  Local  Bd.  of  Health  *^  a  dis- 
tinction is  made  between  a  drain  and  a  sewer,  but  the  distinction  is 
based  upon  a  statute.  In  modem  usage  sewers  are  covered  or  dosed 
water  ways,  usually  for  the  conveyance  of  refuse  as  well  as  water,  and 
ditches  are  drains  which  are  or  may  be  open,  and  so  arranged  as  to 
take  surface  water;®  although  the  word  "drain"  may  be  broad 
enough  to  indlude  sewers.^  The  word  "gutter,"  in  modem  usage,  so 
far  as  it  is  applied  to  drainage  matters,  is  usually  confined  to  paved 
channels  for  carrying  water  along  the  sides  of  streets.®  A  culvert  is 
an  arched  and  covered  drain  running  across  and  under  the  road  to 
carry  the  water  across  from  one  side  of  the  road  to  the  other.® 

198.  Institution  of  proceedings  by  petition  of  landowner. — The  needs 
of  a  particular  section  of  country  for  drainage  are  better  known  to 
those  living  in  or  about  it  than  they  can  possibly  be  to  a  person  living 
at  a  distance ;  therefore,  it  is  just  that  they  should  be  allowed  to  take 
the  initiative  if  proceedings  for  such  drainage  are  necessary.  The 
simplest  way  of  instituting  such  a  proceeding  is  a  petition,  signed  by 
a  majority  of  the  property  owners  interested  within  the  district^  ask- 
ing permission  to  take  the  proper  steps  to  effect  the  drainage.*  The 
number  of  persons  who  must  sign  the  petition  will  depend  upon  the 
provision  of  the  statute.  If  it  requires  a  signature  by  the  greater 
part  of  the  residents  "in  interest,"  the  signature  must  be  by  the  pro- 
prietors having  the  greatest  interest  in  value,  and  not  merely  by  those 

*6  Gray,  61.  lishing  the  rule  that  the  police  power 

*  5  Best  &  8.  886,  34  L.  J.  Q.  B.  N.  8.  of  the  state,  by  virtue  of  which  public 

18,  11  Jur.  N.  8.  63,  13  Week.  Rep.  155.  improvements  by  special  assessment  are 

*8tate  ex  rel.  State  Bd.  of  Health  v.  made,   includes   the    sidewalk,  but  ex- 

Jereey  City,  55  N.  J.  Eq.  116,  35  AU.  eludes  the  street,  although  the  gutters 

835.  may  be  necessary  to  carry  off  the  iiltli 

A  structure  under  ground,  construct-  from  the  streets.     Wilson  v.  Ohiloott, 

ed  by  a  city,  not  only  to  carry  off  the  12  Colo.  600,  21  Pac.  901. 

sewage  from  the  streets  and  houses,  but  *Kowalka  v.  8t,  Joseph,  73  Mich.  322, 

also  to  divert  the  water  of  a  brook,  is  41  N.  W.  416. 

a  common  sewer  within  the  meaning  of  A  covered  drain  which  runs  along  the 

a  statute  authorizing  the  city  to  lay  side  or  outer  edge  of  a  street  where  it 

out  common   sewers.     Bennett  v.  New  serves  the  purpose  of  a  gutter  is  not  a 

Bedford,  110  Mass.  433.  culvert,  although  it  forms  part  of  the 

^Charleston  t.  Johnston,  170  111.  336,  sidewalk.     Ibid. 

48  N.  E.  085.  ^A  constitutional  clause  authorizing 

■  Gutters  are  a  part  of  the  street  the  passing  of  laws  permitting  the  own- 
rather  than  the  sidewalk,  the  construe-  ers  or  occupants  of  lands  to  construct 
ticm  t>f  which  by  special  assessment  is  drains  or  ditches  for  agricultural  or  san- 
in  violation  of  the  constitutional  pro-  itary  purposes  across  the  lands  of  others 
vision  requiring  uniformity  of  taxation,  implies  that  the  community  whose  prop- 
under  Uie  doctrine  of  stare  deoisis  estab-  erty  is  to  be  taxed  may  have  the  right 
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having  the  greatest  territorial  area.*  Or  the  reqiiirement  may  be  of 
a  majority  of  the  persons  residing  in  the  district  without  regard  to 
their  property  interest.®  The  statute  may  also  designate  the  num- 
ber who  must  sign  the  petition.^  The  filing  of  the  petition  as  re- 
quired by  statute  is  jurisdictional,  and  no  proceeding  can  be  had  until 
that  requirement  is  complied  with.*^  If  the  petition  is  required  by 
the  statute  to  be  filed  by  landowners,  the  fact  that  the  petitioners  are 
landowners  must  appear  to  make  the  proceeding  valid.^  And,  in  case 
the  petition  is  to  be  signed  by  owners,  it  is  not  sufficient  if  signed  by 
a  mere  tenant  at  will ;''  nor  by  a  lessee  with  option  to  purchase.®  The 
fact  that  the  proceedings  are  to  be  instituted  by  persons  interested 
will  not  defeat  them  on  the  ground  that  they  are  not  for  the  public 
benefit^  where  they  cannot  be  carried  on  imless  they  are  found  to  be 
for  the  public  interest®    The  place  where  the  petitioners  reside  with- 


of  electioa  in  the  matter^  and  a  law  au- 
thoiiziiig  a  draina^  syBtem  and  the  im- 
poeitioii  of  a  special  tax  or  special  as- 
seasments  therefor,  without  any  previ- 
ous Tote  of  the  persons  affected  there- 
by, is  unconstitutionaL  Updike  T. 
Wright,  81  lU.  49. 

*Hemry  ▼.  Thomas,  119  Mass.  583. 
*Patter9on  ▼.  Baumer,  43  Iowa,  477. 
^In  Michigan  a  township-drain  tax 
is  iUesal  and  void  where  it  does  not  ap- 
pear uiat  five  freeholders  residing  in  the 
township  presented  a  petition  for  its 
oonstruction  as  required  by  statute. 
Fro8i  T.  Leatherman,  65  Mich.  33,  20 
N.  W.  706. 

However,  a  statutory  provision  that 
the  jpetition  to  establish  a  drain  must 
be  ngned  by  not  less  than  five  freehold- 
ers of  the  township  or  townships  in 
whidi  the  drain  or  lands  to  be  drained 
thereby  may  be  situated  does  not  re- 
quire the  signatures  of  five  freeholders 
of  each  township.  Brady  v.  Hayward, 
114  Midi.  326,  72  N.  W.  233. 

*8tate  e»  reL  Utieh  ▼.  Polk  County, 
87  Minn.  325,  60  L.  R.  A.  161,  92  K.  W. 
216;  Palmer  r.  Rich,  12  Mich.  414. 

*Wben  it  suffieiently  appears  bj  the 
reeord  oi  the  county  board  in  a  drain 
eue  that  there  was  a  petition  signed 
hf  one  or  more  landowners  wbo  would 
be  siTected  by  the  proposed  ditch ;  that 
an  imdertakiiig  waa  signed  by  them,  as 
required  by  the  statute,  that  the  pro- 
posed improvement  is  necessary  and  will 
be  eonductre  to  the  convenience,  health, 
ind  welfare  of  the  public;  and  that  the 
statutory    notice    has   been   ^ven, — ^the 
\fOud    hf^     sufficient    jurisdiction,    al- 


though it  does  not  find  expressly  that 
the  petitioners  are  owners  of  land  which 
will  be  benefited  by  the  ditch,  when  that 
fact  may  be  gathered  from  the  petition, 
and  is  not  made  jurisdictional  by  the 
statute.  Dakota  County  ▼.  Cheney,  22 
Neb.  437,  35  N.  W.  211. 

^Oegoode  Twp.  r.  York,  24  Can.  S.  0. 
282. 

^MoKUlop  Twp,  ▼.  Logan  Twp,  29 
Can.  S.  C.  702. 

•Roes  V.  Davis,  97  Ind.  79. 

But  a  drainage  act  is  unconstitution- 
al, as  permitti^  the  taking  of  private 
property  for  private  purposes,  where  it 
allows  condemnation  of  land  for  a  ditch 
or  drain  upon  the  petition  of  two  or 
more  landowners  if  it  is  found  that  the 
construction  of  the  ditch  will  be  con- 
ducive to  the  general  welfare  of  the 
landowners  so  petitioning.  Niokey  r. 
Steams  Ranchos  Co.  126  Cal.  150,  58 
Pac.  459. 

The  trial  court  held  in  a  case  reversed 
in  49  L.  R.  A.  781,  that  the  right  of  emi- 
nent domain  for  drainage  purposes  for 
the  benefit  of  private  owners  of  agri- 
cultural lands,  conferred  by  K.  T.  Const. 
1894,  art.  1,  §  7,  may  be  exercised  by 
any  number  of  landowners  against  all 
the  parties  affected  to  secure  the  drain- 
age of  an  enlarged  area;  that  the  pro- 
vision that  general  laws  may  be  passed 
permitting  tiie  owners  or  occupants  of 
agricultural  lands  to  construct  and 
maintain,  for  the  drainage  thereof, 
necessary  drains,  ditdies,  and  •  dikes 
upon  the  lands  oi  others  under  proper 
restrictions  upon  payment  of  just  com- 
pensation authorizes  the  passage  of  gen- 
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in  the  district  is  immaterial  if  the  proceedings  cannot  be  carried  on 
unless  it  is  found  that  they  will  be  for  the  benefit  of  the  entire  dis- 
trict*** If  the  legislature  does  not  provide  that  a  rejection  of  one 
petition  shall  be  conclusive  of  the  necessity  of  the  drain  the  granting 
of  a  petition  cannjot  be  defeated  by  pleading  a  former  adjudication 
upon  a  petition  for  the  establishment  of  the  same  drain.**  If,  in  re- 
sponse to  a  petition^  contracts  are  made  and  work  is  done  which 
proves  to  be  of  no  benefit  to  any  property,  so  that  no  assessment  can 
be  made,  the  contractors  can  hold  the  petitioners  who  institute  the 
proceedings  liable  for  the  value  of  their  work;  but  they  cannot  re- 
ex)ver  against  the  drainage  commissioners  or  nonpetitioning   land- 


owners. 


199.  By  organization  of  drainage  district. —  In  sonie  states  tho 
drainage  proceedings  are  carried  on  by  drainage  districts,  which  are 
a  form  of  governmental  corporation  with  very  limited  powers.  Pro- 
vision is  made  for  the  organization  of  the  district,  and,  after  it  is 
once  organized,  its  officers  take  charge  of  the  collection  of  the  funds, 
and  perform  the  necessary  work.*  The  legislature  may  authorize  the 
organization  of  these  districts  to  take  charge  of  the  drainage  under 
its  police  power.*    A  district  carved  out  of  two  or  more  towns,  over 


eral  drainage  laws  which  would  permit 
the  drainage  of  more  or  less  extended 
area  upon  the  application  of  one  or  more 
persons  and  without  the  consent  of 
others,  but  at  the  expense  of  all  who 
may  be  affected  thereby.  Re  Tuthill,  50 
N.  Y.  Supp.  410. 

That  decision  would  have  done  away 
with  the  well -settled  rule  that  the  drain- 
age must  be  for  public  benefit  to  author- 
ize the  proceedings;  but  the  court,  on 
appeal,  held  that  the  Constitution  con- 
templated that  the  expense  should  be 
borne  by  the  petitioner,  and  Judge  Gray 
went  further,  and  held  that  the  provi- 
sions for  the  drainage  of  private  prop- 
erty violated  the  provision  of  the  Fed- 
eral Constitution  against  depriving  a 
person  of  his  property  without  due  pro- 
cess of  law,  holding  that  drainage  for 
private  benefit  was  a  taking  of  private 
property  for  private  benefit. 

"It  is  no  legal  ground  for  the  dis- 
missal of  ditch  proceedings  that  all  the 
land  of  the  petitioners  affected  by  it  is 
situate  within  a  comparatively  short 
distance  from  its  mouth  or  outlet,  leav- 
ing the  larger  proportion  of  its  length 
to  be  constructed  at  the  cost  of  persons 
oppoHod  to  its  establishment,  and  along 
the  line  of  which  is  an  old  ditch  suffi- 


cient to  drain  their  lands  if  repaired; 
as  the  question  as  to  whether  the  pro- 
posed ditch  is  more  comprehensive,  or 
embraces  or  affects  more  land,  than  is 
necessary  to  accomplish  the  drainage  in 
the  cheapest  and  best  manner,  is  one 
exclusively  for  the  viewers,  and  is  not 
reviewable  by  the  courts.  Bonfoy  v. 
Qoar,  140  Ind.  292,  39  N.  E.  56. 

"ffeic*  V.  Voighi,  110  Ind.  279,  11  N. 
E.  306. 

^Moore  v.  Barry,  30  S.  C.  630,  4  L. 
R.  A.  294,  9  S.  E.  689. 

^The  effect  of  an  amendment  to  the 
Illinois  Constitution  authorizing  the  cre- 
ation of  drainage  districts  and  the  levy 
of  special  assessments  for  the  construc- 
tion of  the  drainage  therein  is  to  invest 
drainage  districts  with  power  to  make 
local  improvements  by  special  assess- 
ments, which  prior  to  sudi  amendment 
was  confined  to  towns,  cities,  and  vil- 
lages; and  the  power  of  the  legislature 
to  authorize  the  formation  of  sanitary 
districts,  and  to  invest  other  oorporaJte 
authorities  ^^ith  power  to  levy  and  col- 
lect general  taxes  for  sanitary  purposes, 
is  unaffected  by  such  amendment.  Wil- 
son v.  Hanitary  Diet.  133  111.  443,^27  N. 
E.  203. 

H)'Reiley  v.  Kankakee  Valley  Draininf^ 
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which  a  statutory  commission^  to  be  continued  by  elections,  is  con- 
stitutedy  with  power  to  repair,  work,  and  grade  streets,  to  regulate  the 
width  and  grade  of  sidewalks,  the  manner  of  paving  streets,  and  con- 
structing sewersy  to  borrow  money,  appoint  superintendents  of  roads, 
establiah  a  fire  department,  and  purchase  fire  apparatus  and  land  and 
«Dgine  houses,  and  to  impose  taxes  to  carry  out  the  purposes  of  the 
act  oonstituting  them, — is  a  political  division,  and  not  a  mere  taxing 
district  of  narrower  bounds,  and  the  commission  is  invested  with  po- 
litical and  governmental  powers  and  functions ;  hence,  it  has  the  legal 
power  to  levy  an  assessment  for  sewers.'     The  legislature  may  pro- 
vide for  the  organization  of  the  district  itself,  and  not  conmiit  the 
initiative  of  the  proceedings  to  the  lando^vners.*     A  drainage  dis- 
trict is  a  public  corporation,  and  may  be  created,  by  special  law,  or 
by  mere  recognition  of  the  organization  by  the  legislature.'    To  make 
the  district  legal  it  must,  however,  be  for  a  public  purpose,  and  not 
merely  to  effect  drainage  for  private  benefit.*     Requiring  certain 

Co,  32  Ind.  109;   WiUon    ▼.    Sanitary  elected  by  the  inhabitants  of  the  district 

nimi.  133  111.  443^  27  N.  E.  203.  nor  appointed  in  some  mode  to  w^hich 

The     If^slature    of    California    has  they  had  given  their  assent.    Hessler  v. 

power,   under  the  Constitution   of    the  Drainage  Oomra.  53  111.  105. 

state,  to  authorize  the  formation  of  dis-  *8tate,     Auryanaen,      Proaeoutor,     ▼. 

tricts    for   the    redamatioo    of    swamp  Haokenaack    Improvetnent    Commiaaionf 

lands   within   the  state,  irrespective  of  45  N.  J.  L.  118. 

the   source   from,  or  diannel    through,  *Blake  ▼.  People,  109  III.  504. 

which  the  title  to  the  lands  was  derived.  ^People  v.  Beolamaium  Diet.  No.  108, 

Reciamaiion  Diat,  No,  108  v.  Hagar,  6  53  Cal.  346;  Reeiamaiion  Diai,  No.  124 

Sawy.  567,  4  Fed.  366;  People  v.  Hagar,  v.  Oray,  95  Cal.  601,  30  Pao.  779. 

52  Cal.  171.  •Gifford  Drainage  Diet.  v.  Shroer,  145 

An  act  authorizing  the  creation  of  a  Ind.  572,  44  N.    E.    636;  State,  Kean, 

eorponition  for  the  purpose  of  construct-  Proaeoutor,  ▼.  Drigga  Drainage  Co.  45 

ing  drains  and  levees  for  the  public  ben-  N.  J.  L.  91. 

efit,  with  power  to  exercise  the  right  of  Merely  because  the  channel  of  a  san- 
eminent  domain,  and  taxation  for  that  itary  district,  when  constructed,  will  be 
purpose,  leaving  it  for  the  court  to  de-  capable  of  answering  the  purx>ose  of  nav- 
termine  in  each  particular  ease  whether  Igation,  and  the  driving  of  machinery 
the  leree  or  drain  in  that  case  is  for  does  not  imply  that  the  scheme  was  un- 
public  use  or  benefit,  is  constitutional  dertaken  with  the  view  of  constructing 
and  valid.  Anderaon  v.  Kema  Draining  a  navigable  waterway,  and  of  creating 
Co.  14  Ind.  199,  77  Am.  Dec.  63.  a  water  power,  as  well  as  that  of  pro- 
But  an  act  of  the  legislature  author-  moting  and  preserving  the  public  health 
izing  the  drainage  of  wet  land  in  certain  by  furnishing  a  suitable  and  efficient 
townships  of  a  county,  and  constituting  means  of  carrying  off  the  drainage  and 
certain  persons  therein  named  a  cor-  sewage  of  the  district;  and  that  a  stat- 
pcwation  with  power  to  levy  a  tax,  un-  ute,  creating  such  district,  provides  for 
der  the  name  of  an  assesAment,  upon  the  three  subjects  does  not  render  the 
the  lands  therein  deemed  by  the  corpo-  creation  of  such  sanitary  district  uncon- 
rstioD  to  be  benefited  by  the  proposed  stitutional  because  the  other  two  sub- 
improvement,  is  unconstitutional  and  jects  are  not  expressed  in  the  title,  since 
void  as  being  contrary  to  the  constitu-  they  may  be  disregarded  without  affect- 
tionaJ  provisions  prohibiting  the  levy-  ing  the  legality  of  the  drainage  district. 
ing  of  a  local  tax  by  other  than  the  cor-  People  ex  rel.  Longeneoker  v.  Nelaon, 
pomte  authorities — such  corporation  133  111.  665,  27  N.  E.  217. 
not  being  "corporate  authorities*'  be-  A  statute  providing  that  any  number 
I  its  members  were  neither  directly  of  persons  not  leas  than  three,  owners 
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facts  to  be  found  by  the  court  before  the  district  can  be  created  does 
not  impose  legislative  duties  upon  the  courts  or  destroy  the  validity 
of  the  law.  If  the  Constitution  does  not  require  the  officers  to  be 
elected  by  the  people,  they  may  be  appointed  by  the  legislature^  or 
under  its  direction^  A  charter  of  a  drainage  district  may  be  changed 
or  repealed  by  the  legislature  at  its  pleasure.'  Persons  who  will  be 
affected  by  the  organization  of  the  district  have  a  right  to  insist  that 
the  requirements  as  to  petition,  notice,  and  the  various  steps  neces- 
sary to  make  the  organization  legal  shall  be  complied  with.*  What 
shall  be  embraced  within  the  district,  so  long  as  the  rights  of  in- 
dividuals are  not  affected,  is  within  the  discretion  of  the  l^isla- 
ture;^^  and  one  district  may  be  organized  within  the  limits  of  an- 
other. ^^  The  right  to  trial  by  jury  does  not  extend  to  proceedings 
for  the  organization  of  drainage  districts;^*    and  the  organization 

of  land  wet  and  liable  to  be  overflowed,  ^  A  statute  creating  a  corporation  in- 

may  organize  a  company  for  the  purpose  eluding  both  city  and  county,  and  in- 

of  draining  such  lands,  and  authorizing  vesting  it  with  power  to  secure  public 

the  assessment  of  benefits  along  the  line  health  by  means  of  sewers  and  channels 

of  the  drain,  and  permitting  the  com-  and  drains,  is  valid.    Wilson  v.  Sanitary 

pany,   upon   payment  of   compensation,  Di«t,  133  111.  443,  27  N.  £.  203. 

to  appropriate  any  land,  stone,  timber,  The  general  assembly  haa  the  power, 

gravel,  or  other  material  necessary  for  under  a  constitutional  clause  authoriz- 

the  right  of  way  for  the  oonstruction,  ing  the  formation  of  drainage  districts, 

maintenance,  or    improvement    of    the  to  provide  for  the  organization  of  such 

work  because  it  permits  an  entry  upon  districts    embracing    territory    already 

the  lands  and  oonstruction    of    drains  within  the  boundary  of  a  pre-existing 

whenever  the  private  interest  of  the  cor-  municipal  corporation,  where  the  same 

poration  requires  it  without  reference  to  is  so  constituted  as  to  require  &  oom- 

the  public  welfare, — is  an  infringement  bined  system    of    drainage.     People  ew 

of  the  right  of  private  property,  and  is  rel.  Soheuber  v.  Nibhe,  160  IlL  269,  37 

void.     Jenal  v.  Oreen  Island  Draining  N.  E.  217. 

Co,  12  Neb.  163,  10  N.  W.  647.  The  drainage  laws  of  lUinoia  do  not 

^Hiuton  V.  Clark,  112  111.  344;  Oton-  authorize    the    organization    into    one 

ert  of  Lands  v.  People,  113  HI.  296.  drainage    district   of    lands   so   related 

*Bmith  ▼.  People,  140  111.  366,  29  N.  with  respect  to  drainage  as  to  require 

E.  676,  Affirming  39  111.  App.  238.  four  main  ditches  as    outlets  to  four 

*  A  landowner  may  object  to  the  con-  separate  areas  of  low  and  wet  land,  hav- 

sideration  of  a  petition  for  the  organ-  ing  divides  or  swells  of  higher  land  be- 

ization  of  a  drainage  district    by    the  tween  them,  each  ditch  having  a  differ- 

commissioners  upon  the  express  ground  ent  direction,  the  construction  of  which 

that  the  statutory  notioe  had  not  been  necessarily  does  not  benefit  the  lands  of 

given  all  the  landowners    whose    lands  the  other  three  areas,  and  in  effect  being 

are  proposed  to  be  included  within  the  four  entirely  separate  and  independent 

boundary  of  the  district,  and  may  insist  drainage  districts  under  one  organiza- 

that  such  organization  shall  be  valid  as  tion, — especially  where  such  district  also 

a   whole.     Banner  v.    Union    Drainage  includes  an  incorporated  village,  having 

Dist,  176  111.  676,  61  N.  E.  867.  by  law  independent  powers  of  its  own 

In  Indiana  it  has  been  held  that  it  is  in  respect  to  drainage,  also  much  land 

a  good  defense  to  an  action  by  a  ditch-  needing  no  drainage,  and  that  will  not 

ing  company  to  collect  an  assessment  be  drained  by  any  of  the  pn^osed  sys- 

agninst  lands  for  benefits  conferred  by  tems.     Klinger  v.  People,  130  111.  500, 

a  drain  that  the  company  was  not  1^1-  22  N.  E.  600,  Affirming  28  111.  App.  576. 

ly  organized,  and  is  not  a  corporation.  ^People  ex  rel.   Miller  v.  Soott,   132 

Excelsior  Draining  Oo,    T.    Broton,  47  III.  427,  23  N.  E.  1119. 

Ind.  19.  "Mound  City  Land  d  Stock  Co.  ▼.  MH- 
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of  the  district  cannot  be  collaterally  attacked.*'  The  remedy  pro- 
vided by  statute  for  questioning  the  legality  of  the  organization  must 
be  followed.*'*  The  voting  power  of  the  district  may  be  based  on 
acreage,  rather  than  on  membership.**  The  drainage  district,  being 
a  public  corjKjration,  is  not  liable  for  damages,  unless  expressly  made 
so;  and  the  remedy  of  the  individual  who  is  injured  is  to  restrain 
the  acta  of  the  officers,  and  not  to  attempt  to  recover  damages  from 
the  district,  unless  the  statute  gives  him  a  right  of  action.*®  The  dis- 
trict, being  a  public  corporation  and  authorized  to  levy  assessments 
only  for  the  construction  of  its  vsrorks,  is  within  a  constitutional  ex- 
emption of  state  property  from  taxation,  since  a  liability  to  taxation 
might  lead  to  a  sale  of  its  works  and  an  ultimate  destruction  of  the 
undertaking-**'  But  lands  outside  the  district^  which  are  used  as  an 
outlet  for  the  district  drains,  are  not  "public  groimds  used  exclusive- 
ly for  public  pur|X)ses,"  within  the  meaning  of  a  statute  exempting 
such  lands  from  taxation,  although  such  channel,  when  completed, 
will  become  a  navigable  stream  for  general  public  use.*® 

199a.  Inclusion  or  exclusion  of  lands. —  Since  the  assessment  which 
will  be  laid  for  the  construction  of  the  drain  will  bear  in  some  pro- 
portion upon  everyone  who  is  included  within  the  district,  the  owner 
of  land  which  is  not  subject  to  assessment  has  a  right  to  insist  that 
his  property  shall  not  be  included.  The  question  of  who  may  or  may 
not  be  included  within  the  district  is  primarily  a  matter  for  the  legis- 
lature to  determine  ;*   and  the  general  principle  upon  which  the  legis- 

Ur,  170  Mo.  240,  60  Ll  R.  A.  190,  70  S.  sesamcnt  upon  the  property  within  the 

W.  721.  same;  and,  therefore,  to  entitle  a  party 

tucker  ▼.  People,  156  111.  108,  40  N.  to  a  judjc^ent  a^inst  a  drainage  dis- 

E.  451 ;  Morrell  ▼.  Union  Drainage  Diet,  trict,  it  muBt  appear  that  he  has  a  legal 

Xo.  1,  118  111.  139,  8  N.  £.  675;  Recla-  claim,  not  only  against  the  commission- 

mation  Dist.   No,  124  ▼•  Gray,  95  Cal.  ers,  but  against  the  real  estate  of  the 

601,  30    Pac.    779;    Bvoamp  Land  Dist,  district  a«  well.    Badger  v.  Inlet  Drain- 

.Yo.  150  V.   Silver,  98  CaL  61,  32  Paa  age  Dist.  141  111.  640,  31  N.  E.  170. 

866.  ^'Reclamation  Diet,  No.  551  v.  Saora- 

^A  landowner  within  a  drainage  dis-  mento   County,    134   Cal.   477,   66   Pac. 

triet  cannot  resort  to  the  common-law  668. 

writ  erf  certiorari  for  the  purpose  of  de-  "Sanitary    Dist.    v.    Martin,    173    111 

termining  the  legality  of  the  organiza-  243,  64  Am.  St.  Rep.  110,  50  N.  E.  201. 

tion  of  sQcb  district,  especially  where,  The  fact  that  the  state  itself  might 

by  statute,   a  complete  remedy  by  quo  have  constructed  a  drain  for  a  sanitary 

warranto  is  provided.    Lees  t.  Drainage  district  outside  the  limits  of  the  same, 

Comrs.  125  III.  47,  16  N.  £.  915,  Affirm-  instead  of  delegating  such  power  to  the 

ing  24  m.  App.  487.  sanitary  district,  does  not  make  it  the 

^Mound  City  Land  d  Stock  Go.  ▼.  Mih  property  of  the  state  or  exempt  it  from 

for,  170  Mo.  240,  60  L.  R.  A.  190,  70  S.  taxation  in  the  absence  of  express  stat- 

W.  721.  utory  provisions  to  that  effect.    Ibid. 

"Sels  T.  Greene,  81  Fed.  555,  88  Fed.  ^Allman  v.  Lumsden,  48  111.  App.  17. 

120.  A  statute  providing  for  the  drainage? 

A  judgment  against  a  drainage  dis-  of  lands  in  a  certain  county,  and  clearly 

trict  can  only  be  satisfied  by  special  as-  indicating  the  nature  and  extent  of  such 
VoL.IL— Waters,  64. 
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lature  should  act  is  that  the  owner  of  all  land  which  will  be  benefited 
by  the  improvement  shall  be  included,  and  all  others  excluded.  Land 
which  is  benefited  by  the  drains  of  one  district  may  be  added  to  it, 
although  it  lies  in  another  district'  If  the  owner  of  land  is  given 
a  day  in  court,  before  he  is  included  within  a  district,  he  is  not  de- 
prived of  his  property  without  due  process  of  law  by  being  included.' 
The  land  may  not  only  be  included  at  the  time  of  the  organization  of 
the  district,  but  the  owner  may  be  included  in  the  district,  either  upon 
his  own  application,  or  by  taking  advantage  of  the  conditions  offered 
by  the  district* 

200.  In  what  tribunal  must  proceedings  be  institnted. — The  qiiestion 
of  what  body  shall  have  jurisdiction  over  the  proceedings  to  establish 
a  drain  is  for  the  legislature  to  determine.  Whether  the  petition 
must  be  presented  to  and  acted  upon  by  the  supervisors  of  the  coun- 
ty, or  the  road  commissioners,  or  a  judicial  tribunal,  is  within  the* 
discretion  of  the  legislature.  The  acquisition  of  jurisdiction  lies 
at  the  foundation  of  the  proceeding,  and  no  valid  steps  can  be  taken 
unless  the  district  has  been  properly  constituted  by  a  tribunal  having 
the  authority  so  to  do.^     The  legislature  may  confer  the  authority 

drainage,  and  delegating  to  drainage  ^Landowners  who  have  connected 
commissioners  the  power  to  determine  drains  on  their  lands  with  those  of  a 
what  lands  shall  be  drained  and  what  drainage  district,  thereby  voluntarily 
lands  assessed  therefor,  is  not  invalid  applying  to  be  included  within  the  din- 
as  a  delegation  to  them  of  the  legis-  trict,  cannot,  in  a  quo  warrant^)  pro- 
lative  power  of  creating  and  defining  ceeding  against  the  drainage  oommis- 
districts  for  drainage  purposes.  State  sioners,  be  heard  to  say  that  such  con- 
ex  rel.  Baltzell  y.  Stewart,  74  Wis.  620,  nection  was  of  no  benefit  to  their  lands. 
0  L.  R.  A.  394,  43  N.  W.  947.  People    em    rel,  Caldtcell    v.  Wild    Cat 

The  legislature  is  not  prevented  from  Drainage  Diet.  181  111.  177,  54  X.  E. 
granting  to  a  board  of  drainage  com-   923. 

missioners  by  a  special  act  authority  to  Though  the  act  of  owners  of  1and<« 
exercise  the  police  power  of  the  state  for  lying  outside  of  a  drainage  district 
the  drainage  of  lands  of  a  oounty,  by  a  in  connecting  their  lands  by  ditches 
constitutional  provision  prohibiting  it  with  the  ditches  of  the  district 
from  enacting  a  special  or  private  law  amounts  to  an  application  for  their 
granting  corporate  powers  or  privileges  lands  to  be  taken  into  the  district,  an  (I 
exoept  to  cities.    Ilnd.  the  commissioners  of  the  district  may 

*Allman  v.  Lumsden,  55  111.  App.  21.   make  an  order  annexing  such  lands,  still 

^Mound  City  Lake  d  Stock  Co.  v.  Mil-  one  landowner,  by  making  a  ditch 
ler,  170  Mo.  240,  60  L.  R.  A.  190,  70  S.  across  his  land  which  carries  water 
W.  721.  from  the  lands  of  a  third  person  to  the 

Property  owners  who  receive  notice  district  ditch,  cannot  thereby  give  the 
and  have  an  opportunity  to  appear  and  district  jurisdiction  over  the  landa  of 
offer  evidence  and  have  a  trial  on  the  such  third  person.  People  ex  rel.  Phil- 
question  whether  or  not  a  public  pur-  lips  v.  Drainage  Diet.  No.  5,  191  111.  623. 
pose  is  to  be  subserved,  and  the  land   61  N.  E.  381. 

benefited,  cannot  complain  ot  a  proceed-  *  The  statutory  provision  that  the  col- 
ing  for  the  creation  of  a  drainage  dis-  lection  of  assessments  shall  not  be  de- 
trict  as  lacking  due  process  of  law.  featod  by  reason  of  any  defect  in  the 
Stone  v.  Little  Yellow  Drainage  Diet,  proceedings  occurring  prior  to  the  judg- 
(Wis.)  95  N.  W.  405.  ment    confirming   and    establishing   the 
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upon  town  suj^ervisors,  or  overseers  of  highways,*  or  upon  police 
juries.'  It  may  also  make  direct  provision  for  the  drainage  by  ap- 
pointing the  commissioners  itself,  and  require  them  to  obtain  autlior- 
ity  from  the  voters  within  the  district  before  proceeding  with  the  un- 
dertaking.* The  tribunal  to  which  the  petition  is  presented  must 
be  legally  organized  to  make  its  acts  valid.*  Under  a  statute  author- 
izing the  board  of  supervisors  to  appoint  drain  commissioners,  and 
to  supervise  their  action,  the  board  has  no  right  to  appoint  its  own 
members  as  drain  conmiissioners,  and  such  appointment,  as  well  as 
the  drain  tax  levied  by  such  conamissioners,  is  void.® 

200a.  How  far  a  judicial  matter. —  The  establishment  of  drains  be- 
ing a  governmental  duty,  some  question  has  been  raised  as  to  the  right 
of  the  legislature  to  impose  the  duty  of  supervision  upon  the  courts. 
But  it  is  generally  held  that  such  course  is  proper  if  the  performance 
of  the  work  is  in  the  hands  of  the  political  oflioers,  and  the  only  duty 
imposed  upon  the  court  is  to  see  that  such  officers  are  properly  selected 
and  that  the  legal  rights  of  the  citizens  are  properly  guarded.    As  said 
in  Scott  V.  Brackettj^  a  drainage  act  does  not  impose  legislative  and 
executive  duties  upon  the  court  because  the  commissioners  upoh  whom 
!«uch  duties  are  imposed  are  appointed  by  the  courts  report  to  and  are 
liable  to  removal  by  the  court,  as  such  act  does  not  render  them  mere 
agents  of  the  court,  nor  impose  upon  it  the  duties  discharged  by  them, 
^  as  to  render  the  act  unconstitutional  for  that  reason.^ 
SOOb.  When  jurisdiction  is  acquired. —  The  filing  of  a  petition  for 


at,  but  that  such  judgment  the  construction  of  a  drain  upon  a  con- 
^hall  be  conclusive  of  the  legality  there-  sideration  by  them  of  a  petition  there- 
of, is  not  appUcable  to  the  proceedings  for  in  a  meeting  with  the  county  sur- 
thiat  confer  jurisdiction.  Scott  v.  veyor  on  a  day  to  which  the  commis- 
Hntckett,  89  Ind.  413.  sioners  had  not  adjourned,  and  when  a 

*8meatOH  v.   Martin,  67  Wis.  364,  15  special  session  had  not  been  called ;  and 

X-  W.  403^  the  special  assessments  for  the  ditch  are 

*A«ery   ▼.    Police  Jury^   12   La.  Ann.  absolutely  void.     Morris  v.  Merrell,  44 

5^4.  Neb.  423,  62  N.  W.  865. 

*  Commissioners  appointed  by  an  act  "Kinyon  v.  Duchene,  21  Mich.  498. 

of  the  legislature  to  levy  special  taxes  '89  Ind.  413. 

upon   lands    lying   in   a  designated  dis-  ^Huston  v.  Clark,  112  111.  344. 

trict  for  the  purpose  of  drainage,  such  'That  the  court  determines  whether 

•ct   providing*    that   the   same   shall    be  the  proposed  work  shall  be  undertaken, 

aohmitted  to  a  vote  of  the  inhabitants  and  that  such  judicial  determination  is 

oi  sofih  district,  and  that,  unless  adopt-  the  foundation  of  the  assessment  made 

ed,  it  shall  be  of  no  force,  if  the  act  is  by  the    commissioners    upon    the    land 

adopted  by  the  voters,  as  required,  may  benefited  by  a  drainage  system,  cannot 

be   rcgar<Jed    as    corporate    authorities,  be  said  to  be  a  direct  exercise  by  the 

and  have  the  power,  under  the  Constitu-  court  of  the  power  of  taxation  which 

tion,  to  assess  and  collect  taxes  for  the  will  render  void  the  act  providing  for 

cost  of  such  drainage.     Lee  v.  Buggies,  such  drainage  system  as  attempting  to 

IK  m  427.  confer  such  power  upon  the  court.   liry- 

•Two  membem  of  the  board  of  county  ant  v.  Robhins,  70  Wis.  258,  35  N.  W. 

smiasioners  have  no  authority  to  order  646. 
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the  establishment  of  a  drain  brings  the  matter  before  the  proper  tri- 
bunal to  authorize  it  to  proceed  with  the  undertaking;^  and  a  with- 
drawal of  names  from  the  petition  after  it  has  been  filed,  or  a  re- 
monstrance by  the  petitioners,  although  proper  to  be  taken  into  con- 
sideration by  the  supervisors,  does  not  deprive  them  of  jurisdiction 
to  proceed,^ — at  least  after  expense  has  been  incurred  on  the  faith 
of  the  petition.^  And  after  jurisdiction  of  the  proceedings  has  been 
acquired,  and  the  plan  completed  and  filed,  the  district  is  established, 
and  the  officers  then  have  jurisdiction  to  proceed  to  the  levying  of 
the  assessment.*  A-  proceeding  under  the  coimty  drain  law  to  deter- 
mine the  necessity  of  a  drain  and  to  assess  damages  is  void  where  it 
appears  that  a  person  not  appointed  as  a  commissioner  by  the  court 
acted  as  such,  although  the  person  who  served  was  the  one  the  court 
intended  to  appoint,  but  was  mistaken  as  to  his  name.*  It  is  not  a 
ground  of  objection  to  commissioners  to  assess  for  drainage  as  being 
interested  that  they  are  only  shown  to  own  lands  not  far  from  tho 
drainage  ditch  and  to  share  in  the  benefits  accruing  to  the  neighbor- 
hood from  increased  healthfulness ;  they  must  be  shown  to  own  land< 
directly  and  certainly  benefited  by  the  drainage  alone.®  Unless  lim- 
ited by  statute,  the  construction  of  one  ditch  does  not  exhaust  the 
authority  of  the  officers  if  it  is  not  sufficient  to  accomplish  the  purpose 
for  which  they  were  appointed  '^  but  they  are  limited  strictly  to  the 
authority  conferred  by  the  statute,  and  an  express  grant  of  power 
to  them  will  be  an  exclusion  of  any  implied  power.®  If  the  fact^ 
necessary  to  render  the  drain  legal  are  not  found,  the  officers  lose 

^BuitB  y.  Monona  County^  100  Iowa,  the  by-law,  in  reciting  that  a  majority 

74,  69  N.  W.  284.  petitioned,     was     imtrue.     Misener     v. 

*Beibert  v.  Lovell,  92  Iowa,  507,  61  N.  Wainfleet  T%op.  46  U.  C.  Q.  B.  467. 

W.  197.  •Carr  v.  Boone,  108  Ind.  241,  9  N.  E. 

But  in  a  Canadian  caae  it  was  held  110. 
that  after  the  presentation  of  a  petition  ^Henneasy  y.  Douglas  County,  99  Wis. 
for  the   conatruction   of  a  drain  by  a  129,  74  N.  W.  983. 
majority  of  those  to  be  benefited  there-  *Bench  v.  Otis,  25  Mich.  29. 
by,  and    after    surveys    and    estimates,  *8iate,  Shinkle,  Prosecutor,  y.  Clinton, 
followed  by  a  withdrawal  of  enough  of  .30  N.  J.  L.  656. 
the  petitioners  to  bring  the  number  re-  ^Miller  v.  Weher,  1  Ohio  C.  C.  130. 
maining    below    a    majority,  a    by-law  "  Power  given  drainage  commissioners 
passed  by  the  council  after  it  had  al-  to  continue  a  main  ditch  for  the  drain- 
tered  the  original  plans,  reciting  that  a  age  of  swamp  lands  through  lands  ad- 
majority  of  Uiose  to  be  benefited  had  pe-  joining  the  swamp  if  necessary  does  not 
titioned,    and    pro^dding    for    the    con-  permit     them     to     construct    a    ditch 
struction  of  the  work  according  to  the  through  the  swamp  to  a  pond  or  reser- 
altored  plans,  should  t>e  quashed,  as  the  voir  used  for  a  water  supply,  and  then 
council  had  no  power  to  authorize  the  lower  the  outlet  of  the  pond  so  as  to 
undertaking  of  any  work  other  than  that  drain  it  and  the  surrounding  swamp  to 
petitioned  for,  and,  a  sufficient  number  the  destruction  of  mill  sites  located  on 
of  the  petitioners  having  withdrawn  to  it.    Belknap  v.   Belknap,  2   Johns.   Ch. 
reduce  the  number  below  the  majority,  463,  7  Am.  Dec.  548. 
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their  authority  to  proceed.*    The  authority  of  a  tribunal  which  has 
assumed  jurisdiction  cannot  be  collaterally  attacked.^® 

200c.  Conflicting  authority. —  The  drainage  of  land  is  an  undertak- 
ing distinct  from  any  of  the  other  operations  of  government^  and  of- 
ficers charged  with  duties  with  respect  to  other  matters  have  no 
authority  over  drainage  miless  it  is  expressly  given  them  by  statute, 
except  ao  far  as  the  drainage  may  be  necessary  to  the  performance 
of  the  work  with  which  they  are  charged.  Thus,  highway  commis- 
sioners, although  they  may  by  statute  be  given  authority  over  drain- 
age proceedings,  have  no  such  authority  unless  it  is  expressly  granted, 
and  they  will  not  be  permitted  to  encroach  upon  the  proper  preroga- 
tives  of  the  drainage  ccHumissioners.*  And  county  commissioners  can- 
not, under  their  general  powers,  engage  in  drainage  improvements.* 
Municipal  boundaries  need  not  be  recognized  in  creating  drainage 
districts ;'  and  the  authority  of  one  municipal  subdivision  cannot  ob- 
ject that  the  officers  of  another  are  given  authority  over  drainage  pro- 
ceedings which  will  extend  within  the  limits  of  their  territory.*  But 
the  authorities  of  a  drainage  district  will  not  be  permitted  to  include 
other  territory  without  express  legislative  permission;'  and,  if  the 


*Oathaut  t.  Beahroohe,  159  Ind.  529, 
65  N.  £.  521. 

^Keigwin  y.  Drainage  Oomrs,  115 
lU.  347,  5  N.  E.  575;  Perkins  y.  Hay- 
ward,  132  Ind.  05,  31  N.  £.  670. 

The  jurifldiction  of  a  court  of  general 
jurwdiction  to  establish  a  public  drain 
partly  within  the  corporate  limits  of  a 
citr  cannot  be  collaterally  attacked  in  a 
proceeding  to  enforce  the  assessment 
ievied  on  lands  within  the  municipality 
for  the  construction  of  the  ditch,  where 
the  court,  having  exclusive  jurisdiction 
of  the  drainage  proceedings  by  virtue  of 
the  act  under  which  it  was  prosecuted, 
had  juriffdiction  of  the  cause  and  au- 
thority to  detormine  what  property  was 
subject  to  assessment,  although  its  judg- 
ment establishing  the  ditch  within  the 
corporate  limits  might  be  erroneous. 
State  e»  rel.  Wilcox  v.  Jackson,  118 
Ind.  553,  21  N.  E.  321. 

H^onrad  v.  Smith,  32  Mich.  429. 
*hartiH  V.  Tyler,  4  N.  D.  278,  25  L. 
R-  A.  838,  00  N.  W.  392. 

*Reciamation  Dist.  No,  108  v.  Hagar, 
OaCal.  54,  4  Pac  945. 

^Hhe  establishment  of  a  township 
ditch  by  the  trustees  of  the  township, 
further  action  in  reference  to  which  can- 
not be  taken  by  them  of  their  own  voli- 
tion.  but  only  on  petition  presented 
therefor,  does  not  give  them^  such  a  con- 
Unnmg  and  exclusive  jurisdiction  of  the 


line  thereof  as  to  prevent  the  establish- 
ment of  a  county  ditch  over  the  same 
line  where,  necessary  for  drainage  pur- 
poses and  conducive  to  public  health, 
convenience,  or  welfare.  Marsh  v.  Clark 
County,  11  Ohio  Dec.  Reprint,  290. 

The  legislature  has  the  power  to  give 
the  circuit  court  jurisdiction  to  con- 
struct drains  partly  within  a  city's  lim- 
its, notwithstanding  the  exclusive  juris- 
diction of  cities  over  drainage  within 
their  limits,  since  their  juri«liction  is 
subject  to  legislative  withdrawfU  or 
modification;  and  furthermore,  the  mat- 
ter of  drainage  in  county  and  city  con- 
jointly is  a  new  subject-matter  previ- 
ously unprovided  for.  Bauntman  v.  Ifcup- 
fcell,  164  Ind.  114,  54  N.  £.  397. 

As  to  the  authority  to  construct 
drains  or  ditches,  or  change  water 
courses,  as  possessed  by  the  board  of 
supenisors  imder  Iowa  Code  1873,  | 
1207,  has  not  been  conferred  on  incor- 
porated towns,  and  as  its  exercise  is  not 
inimical  or  repugnant  to  any  of  the 
powers  granted  to  such  corporations,  it 
was  not  the  purpose  of  the  legislature  to 
restrict  such  authority,  by  implication 
or  otherwise,  to  that  portion  of  the  coun- 
ty outride  of  their  limits.  Aldrich  v. 
Paine,  108  Iowa,  461,  76  N.  W.  812. 

^Anderson  v.  Endicutt,  101  Ind.  539. 

Coimty  commissioners  have  no  au- 
thority to  construct  a  ditch  beyond  the 
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extension  of  the  drain  into  another  township  is  authorized  by  statute 
upon  petition  signed  by  a  majority  of  the  owners  of  property  to  be 
benefited  thereby,  the  extension  cannot  be  made  in  the  absence  of  such 
petition.^  A  drain  may  extend  through  several  counties,  and  the 
court  of  one  of  them  may  be  given  jurisdiction  over  its  entire  length ;' 
but  commissioners  appointed  in  one  county  have  no  jurisdiction  over 
a  portion  of  the  system  located  in  another  county  which  is  in  fact  a 
separate  branch  distinct  from  the  main  ditch.®  Where  no  suitable 
outlet  for  a  sewer  can  be  found  in  the  town  making  the  same,  its  ex- 
tension into  an  adjoining  town  to  a  proper  outlet  cannot  be  regarded 
as  a  violation  of  a  statute  against  the  assessment  of  property  in  ow 
town  for  the  making  of  local  improvements  in  another  town.  Such 
extension  cannot  be  regarded  as  a  local  improvement  in  another 
town.*  If  the  drain  properly  extends  into  more  than  one  county  th<» 
court  having  jurisdiction  of  the  proceedings  may  levy  assessments 
upon  land  lying  in  the  other  county.^ *^  Where  the  statute  does  not 
authorize  the  extension  of  a  drainage  district  beyond  the  county  or 
mimicipal  boundaries  the  local  authorities  have  no  power  to  make- 
the  extension.  ^^  A  drainage  district  organized  under  the  drainagt* 
laws  of  Illinois  must  be  deemed  to  be  existing  and  located,  for  all 
purposes  of  jurisdiction,  in  every  part  of  its  territory ;  and  the  fact 
that  the  original  organization  of  the  district  was  effected  in  one  coun- 
ty, or  that  the  custodian  of  the  records  thereof  resides  in  that  county, 
will  not  affect  the  jurisdiction  of  the  courts  of  another  county  in 
which  the  boundaries  of  such  district  extend.^* 

200d.  Procedure. —  If  the  steps  necessary  to  acquire  jurisdiction 
have  been  properly  taken,  and  all  constitutional  and  statutory  rights 
of  the  persons  to  be  affected  by  the  drainage  are  protected,  the  pro- 
boundaries  of  their  own  oounty,  in  the  in  accordance  with  a  provision  of  the 
absence  of  a  clear  and  unmiatakable  drainage  law  under  which  the  ditch  is 
grant  of  such  right  by  the  legislature,  established.  Crist  v.  State,  97  Tiid.  3S9 : 
and  jurisdiction  for  that  purpose  can-  Meranda  v.  Spurlin,  100  Ind.  380;  Hud- 
not  be  conferred  by  the  mere  waiver  or  son  v.  Bunch,  116  Ind.  63,  18  N.  £.  390: 
voluntary  entry  of  appearance  by  land-  Updergraff  v.  Palmer,  107  Ind.  181,  6 
owners  in  another  county.  Sohamp  v.  N.  E.  353;  Hagar  v.  Reclatnation  Dist. 
Kennedy,  16  Ohio  C.  C.  604.  ^o.  JOS,  111  U.  S.  701,  28  L.  ed.  669,  4 

"Chatham  Twp,  Y.  Dover  Twp,  12  Can.   Sup.  Ct.  Rep.  663. 
S.  C.  321.  ^Bondurant  r.  Armey,  152  Ind.  244. 

'Shaw  Y.  State,  97  Ind.  23.  63  N.  E.  169. 

The  fact  that  lands  affected  and  as-  •Shreve  v.  Cicero,  129  111.  226,  21  N. 
seflsed  for  the  construction  of  a  ditch  lie  E.  815. 

in  two  or  more  counties  does  not  affect  ^^Buohanan  y.  Rader,  97  Ind.  605. 
the  authority  and  duty  of  the  commis-  ^^Alger  v.  Blaght,  64  Mich.  589,  31  N. 
sioner  appointed  by  the  court  of  the  W.  531 ;  Huhheil  v.  Robertson,  65  Mich, 
coimtv  where  the  proceedings  were  in-  538.  32  N.  W.  811;  Robertson  v.  Baxter, 
stituted  to  construct  the  ditch  in  its  57  Mich.  127,  23  N.  W.  711. 
entiretv,  and  assess  all  lands  affected,  "J/awn  d  T.  Special  Drainage  Dist. 
whetlier  in  that  or  adjoining  counties,   y.  Chriffin,  134  III.  330,  25  N.  E.  996. 
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ceedings  cannot  be  defeated  for  mere  technical  errors  of  procedure.^ 
Even  the  fact  that  one  of  the  jurors  was  not  a  freeholder  is  not  avail- 
able where  the  person  raising  the  objection  was  present  at  the  hearing 
and  declared  himself  satisfied  with  the  panel.^  There  is  no  taking 
of  property  without  compensation,  nor  any  excess  of  the  taxing  power 
in  the  formation  of  a  drainage  district^  where  the  statute  requires 
that,  before  proceeding  to  assessment,  it  must  be  determined  that 
benefits  will  equal  the  cost  of  the  work.®  Under  a  statute  providing 
that,  on  filing  application  for  a  drain,  the  commissioners  shall  ex- 
amine itd  route,  and  if,  on  survey,  they  find  the  drain  to  be  practica- 
ble, they  shall  within  ninety  days  make  their  first  order  of  determina- 
tion, the  ninety  days  date  from  the  survey.* 

201.  Necessity  must  be  shown  to  make  establishment  legal. — Since 
drainage  proceedings  cannot  be  undertaken  unless  they  are  necessary 
ui  the  public  welfare,  before  the  oflicers  can  proceed  to  act  upon  a 
^^etition  for  the  establishment  of  a  drain  it  must  be  made  to  appear 
that  the  drain  is  necessary,  so  as  to  make  its  establishment  proper.^ 
Therefore,  if  the  object  of  the  proceedings  is  merely  to  drain  the 
farm  of  an  individual  to  render  it  more  valuable  to  him,  there  is  no 
authority  to  proceed.*  The  findings  conferring  the  jurisdiction  must 
appear  aflSrmatively  upon  the  face  of  the  proceedings.*  But  a  state- 
ment in  a  petition  for  the  establishment  of  a  ditch  that  its  construc- 
tion would  be  "conducive  to  the  public  health,  convenience,  and  wel- 
fare," would  be  "of  public  benefit  and  utility,"  is  a  sufficient  "setting 
forth  of  the  necessity"  of  the  ditch  to  comply  with  the  statute  making 
that  a  requirement.*  Evidence  tending  to  show  that  a  drain  sought 
to  be  established  would,  among  other  things,  carry  off  water  from  the 
vicinity  of  a  public  schoolhouse  is  sufficient  to  support  a  finding  and 
judgment  of  the  court  that  the  ditch  would  improve  the  public  health 

^Dunning  y.  Toirnship  Drainage  Com-  of  public  utility,  not  alleging  or  proving 

wiimioner,  44  Mich.  518.  7  N.  W.  239;  that  fact,  are,  nevertheless,  invalid  and 

Dodge  County  v.  Acom,  61  Neb.  376,  85  illegal,  where  by  a  later  statute  in  ef- 

S,  W.  292.  feet  at  the  date  of  such  proceedings  and 

KJlark  y.  Teller,  50  Mich.  618,  16  N.  declared     to   be    in    addition    to    other 

W.  167.  draining  laws,  power  is  given  to  estab- 

Wone  T.  Little  Yellow  Drainage  Dist.  lish  drains  "when  the  same  shall  be  con- 

(Wis.)  95  y.  W.  405.  ducive  to  the  public  health,  convenience, 

*Flynn  Twp.  v.  Woohnan   (Mich.)    10  or  welfare,  or  where  the  same  will  be  of 

Det  Ll  N.  274,  95  N.  W.  567.  public  benefit   or  utility."     Deiener  v. 

^Bwrh  T.  Ayers,  19  Hun,  17:  Riee  y.  Simpson,  72  Ind.  435. 

Wellman,  5  Ohio  C.  C.  334;  Chaplin  Y.  *  Anderson  v.  Kerns  Draining  Co,   14 

Wheatland  Hightcay  Comrs,  129  111.  651,  Ind.  199,  77  Am.  Dec.  63. 

22  N.    E.    484;    Caldtoell   v.    Harrison  'Hass  v.  Elliott,  105  Ind.  517,  5  N.  E. 

.Vp.  2  Ohio  C.  C.  10;  Miller  y.  Graham,  (m3:   Htate  ew  rel.   Witte  v.  Curtis,  86 

17  Ohio  St.   1.  Wis.  140.  56  N.  W.  475;  Hull  v.  Baird, 

Ditching  proceedings,  under  a  statute  73  Iowa,  528.  35  N.  W.  613. 

ooi  rearing  the  proposed  drain  to  be  *Corey  y.  Stragger,  74  Ind.  211. 
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and  be  of  public  utility.*  The  fact  that  an  owner's  land  is  not  noxious 
to  the  public  healthy  or  that  the  same  will  not  be  promoted  by  drain- 
ing his  land,  does  not  make  a  statute  authorizing  the  organization  of 
a  company  to  construct  a  drain  for  the  public  benefit  through  his  land, 
and  to  assess  the  benefits  and  injuries  thereto,  void,  where  the  drain 
must  of  necessity  pass  through  his  land.*  In  Engle  v.  Defiancr 
County^  it  was  held  that  the  joint  action,  under  the  Ohio  statutes, 
of  the  several  boards  of  commissioners  of  adjoining  counties  in  es 
tablishing  a  ditch  which  is  partly  located  in  each  of  their  respective 
counties  is  equivalent  to  a  finding  of  a  jury  as  to  the  necessity 
and  conduciveness  to  public  health,  convenience,  and  welfare, 
and  is  final.  A  finding  by  a  board  of  supervisors  in  an  order  estab- 
lishing a  drainage  ditch  that  "all  the  requirements  of  the  law  have 
been  fully  complied  with,"  and  that  the  ditch  be  declared  established, 
necessarily  involves  a  determination  of  the  necessity  for  the  establish- 
ment of  tiie  ditch,  under  a  statute  providing  that  such  a  ditch  shall 
be  established  if  determined  by  the  board  to  be  conducive  to  the  pub- 
lic health;®  and,  if  such  finding  is  regarded  as  conclusive,  it  cannot 
be  attacked  unless  there  is  manifest  error.*  The  benefit  to  be  con- 
ferred, rather  than  the  length  of  the  ditch,  will  determine  the  ques- 
tion of  necessity.^^  The  drain  may  be  found  to  be  necessary  if  it 
will  benefit  a  highway.  ^^  Absolute  necessity  need  not  be  found,  but 
it  will  be  sufficient  if  the  drain  will  be  conducive  to  the  public  health, 
convenience,  or  welfare.^*  The  opinion  of  witnesses  as  to  the  naces- 
sity  of  the  ditch  is  not  admissible.^* 

201a.  Also  to  uphold  assessment. —  If  a  legal  drain  cannot  be  estab- 
lished unless  the  necessity  for  it  appears,  an  assessment  cannot  be  en- 
forced unless  that  fact  appears.^  But  the  drainage  need  not  be  shown 
to  be  necessary  to  the  property  assessed  in  order  to  uphold  the  assess- 

*ColUna  V.  Rupe,  109  Ind.  340,  10  N.  "Miller  v.  Weher,  1  Ohio  C.  C.   130: 

E.  91.  Blizzard  v.  Riley,  83  Ind.  300. 

*0*Reiley  v.  Kankakee   Valley  Drain-  "Yost  v.  Conroy,  92  Ind.  464,  47  Am. 

age  Co.  32  Ind.  169.  Rep.  166. 

^  25  Ohio  St.  425.  A  witness  who  has  stated  in  detail  the 

*Oliver  v.  Monona  County,  117  Iowa,  number  of  acres    in    the    vicinity    of  a 

43,  9U  N.  W.  510.  ditch,  and  who  has  given  its  size  and  lo- 

*Hul8e  V.   Cofflandf  7   Ohio  Dec.   Re-  cation,  may  testify,  in  an  action  to  ea- 

print,  611.  tablish  the  ditch,  as  to  how  many  acres 

^* Zimmerman  v.  Canfield,  42  Ohio  St.  of  land  would  be  benefited  by  its  oon- 

463.  struction;    and   he  may  also    give    his 

^^  The  turnpike  road  of  a  corporation  opinion  as  to  what  effect  the  drainage  of 

is  a  public  highway  within  the  meaning  the  wet  land  would  have  upon  the  pub- 

of  a  provision  in  the  drainage  act  au-  lie  health  of  the  community,  although 

thorizing  the  establishment  of  drains  if  he  is  not  an  expert.    Bennett  v.  Meehan, 

the  same  will  be  of  benefit  to  one  or  83  Ind.  566,  43  Am.  Rep.  78. 

more  public  highways.    Ifeff  v.  Reed,  98  ^Tillman    v.    Kircher,    64    Ind.    104 ; 

Ind.  341.  Bate  v.  Sheets,  64  Ind.  209. 
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ment.*  And,  if  the  drain  can  be  completed  and  confer  a  benefit  on 
the  property  assessed  without  the  necessity  of  exercising  the  power  of 
eminent  domain,  the  assessment  may  be  upheld  to  the  extent  of  the 
benefit  conferred.*  An  assessment  on  lands  for  the  construction  of  a 
ditch  is  void  where  the  same  was  made  pending  an  appeal  from  an 
order  of  the  county  commissioners  finding  the  proposed  ditch  of  pub- 
lic utility  and  establishing  the  same,  and  the  fact  that  subsequently 
the  appellate  court,  upon  a  trial  de  novo,  rendered  a  judgment  similar 
to  that  appealed  from,  does  not  reinstate  the  former  judgment  so  as 
to  render  the  proceedings  had  thereunder  valid.^ 

202.  Who  is  to  determine  necessity. —  The  question  of  the  necessity 
of  the  drain  is  to  be  determined  by  the  tribunal  to  which  it  has  been 
committed  by  the  legislature.  If  the  question  is  committed  to  the 
board  of  county  commissioners,  or  to  the  officers  of  the  drainage  dis- 
trict, either  decision  is  binding  on  all  parties,  and  cannot  be  reviewed 
by  the  courts  in  the  absence  of  fraud  on  their  part^  But  the  state- 
ment in  a  special  finding  in  a  ditch  proceeding  that  the  ditch  would 
benefit  the  public  health  is  a  statement  of  ultimate  fact,  and  not  a 
mere  conclusion  of  law,  since  there  is  no  standard  by  which  it  can  be 
determined,  as  a  pure  matter  of  law,  that  a  ditch  will  promote  the 
public  health ;  and  such  a  finding  is  sufficient  to  sustain  a  judgment 
establishing  the  ditch  and  the  assessment  of  land  specially  benefited 
by  its  construction  for  the  cost  thereof.*  A  general  drainage  act  which 

*  Neither    the  Constitution   providing  the  preliminary  question  as  to  whether 
drainage  for  agricultural  and  sanitaiy  a  ditch  or  drain  is  necessary  or  will  be 

pnrpowfl,  nor  the  drainage  laws  of  Illi-  conducive  to  the  public  health,  conveni- 

noi^.  require  that  the  benefits  the  lands  ence,  or  welfare,  and  whether  the  line 

IB  a  drainage  district  may  receive  by  described  is  the  best  route,  are  called  to 

reason  of  sudi  drainage  shall  be  for  agri-  the  exercise  of  political,  and  not  judi- 

cultural   or  sanitary    purposes    in    the  cial,  powers,  it  being  a  question  of  pub- 

fvnae  that    such    boiefits    shall    consist  tic   policy,   and   not  of   private   rights. 

alone  in  improving  the  capacity  to  pro-  Zimmerman  v.  Canfield,  42  Ohio  St.  463. 

duce  agricultural  crops  or  the  efficiency  In  Fuller  y.  Hajf,  4  Ohio  C.  D.  164, 

of  the  property  for  sanitary  uses.    They  it  is  said  that,  whether  a  ditch  will  be 

require  that  the  districts  shall  be  or-  conducive  to  public  health,  etc.,  is  to  be 

ganized  for  those  purposes;  but  the  only  submitted  (under  the  Ohio  statutes)  to 

limitation  in  respect  to  benefits  is,  that  the    commissioners    or    trustees;    and, 

the  drains,  etc,  shall  be  constructed  and  while  the  courts  of  error  will  supervise 

maintained  by  "special  assessments  up-  if  the  records  disclose  affirmatively  that 

on  the  property  benefited  thereby.    Ool-  an  erroneous  construction  of  the  statute 

fas  Highfcay  Comra.  v.  Eiiat  Lake  Fork  has  been  followed,  courts  of  equity  will 

Special  Drainage  Dietriet,  127  111.  581,  not,  ordinarily  at  least,  set  aside  their 

21  X.  £.  206.  conclusion  of  fact  upon  such  questions, 

*Hcinan  ▼.  Schulte,  166  Mo.  409,  66  nor  grant  the  right  to  tile  a  ditch  where 

S.  W.  163.  such  permission    has    been    refused    by 

*Mechan  ▼.  WUee,  93  Ind.  52.  township  trustees  merely    because    the 

^MarthaU  T.  €HU,  77  Ind.  402;  Dodge  court  might  think  that  from  the  facts 

County  v.  Aoom,  61  Neb.  376,  86  N.  W.  disclosed,  the  privilege  or  right  to  tile 

292 ;  Orifflth  r.  Pence,  9  Kan.  App.  253,  ought  to  have  been  granted. 

39  Pac.  677;  Bow  v.  Smith,  9  Mod.  94.  ^Perkins  v.  Haytoard,  IZ4  Ind.  445,  24 

(knmtj  eommi«sioners,  in  determining  N.  E.  1033. 
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gives  to  a  board  of  oominissioners  full  discretion  and  power  to  deter- 
mine the  necessity  for  the  drainage  of  any  particular  section  of  the 
state,  the  creation  and  organization  of  drainage  districts,  and  to  pro- 
vide ways  and  means  for  the  accomplishment  of  the  purpose,  is  void 
as  an  unconstitutional  delegation  to  executive  officers  of  solely  legis- 
lative powers.^  A  statute  giving  the  commissioners  the  final  power 
to  decide  the  necessity  for  the  drainage  within  their  own  district  docs 
not  deprive  a  taxpayer  of  his  property  without  due  process  of  law.* 
The  courts  have  no  power  to  enjoin  the  completion  of  a  drain  on  the 
theory  that  it  is  injurious  to  the  public  health,  such  power  being 
placed  exclusively  in  those  tribimals  established  by  law  for  the  sole 
purpose  of  determining  the  question  of  necessity  and  of  eminent  do- 
main.' The  landowner  has  no  right  to  have  the  questions  arising 
in  drainage  proceedings  submitted  to  a  jury.*  And  the  legislature 
may  also  provide  that  the  agreement  of  less  than  the  whole  number  of 
jurors  shall  be  sufficient.''  A  decision  of  the  state  court  that  a  special 
statutory  proceeding  to  establish  a  drain  is  not  a  civil  suit  or  action 
is  not  binding  on  the  Federal  court  in  determining  whether  the  pro- 
ceeding is  a  civil  suit  in  law  or  equity  within  the  meaning  of  the  act 
relating  to  the  removal  of  causes.* 

,iVI.  Establishment  of  sswbbs. 

203.  Authority  of  municipal  corporation. —  A  municipal  corpora- 
tion has  no  implied  authority  to  establish  and  construct  sewers  within 
its  limits.  It  is  not  one  of  the  functions  for  which  governmental 
powers  are  conferred  on  it^  But,  since  drainage  is  a  matter  to  which 
the  state  may  give  its  attention,  it  may  delegate  the  power  to  the 
municipality,  and  generally  does  so,  either  by  the  municipal  charter, 
or  by  special  statutory  provisions.^  Municipal  corporations  may  be 
classified  with  respect  to  their  population,  and  particular  provisions 

'People  y.  Parks,  58  Cal.  624;  Docme  ^Thomas  v.  County  ComrB,  6  Ohio  N. 

V.  Weil,  68  Cal.  334.  P.  453;  Emig  v.  County  Ootnra.  5  Ohio 

*8taie  ex  rel.  Baltzell  v.  Stewart,  74  N.  P.  471. 

Wis.  620,  6  L.  R.  A.  394,  43  N.  W.  947.  *Re  Jamecke  Ditch,  69  Fed.  161. 

■Ktcan  Creek  Twp,  v.  Broum  (Mich.)  '  Sewers   erected   prior   to   l^gislatiTc 

9  Det.  L.  N.  52,  90  N.  W.  38.  authorijsation  for  the  erection  of  sewers 

*Lipe8  V.  Hand,  104  Ind.  603,  1  N.  E.  by   municipalities   are    private    drains, 

871,  4  N.  E,  160;  Ro8S  v.  Davia,  97  Ind.  even  though  constructed  in  a  street,  or 

79;  IndianapoUa  d  C.  Gravel  Road  Co.  though    subsequently    repaired    by    the 

V.  Christia/n,  93  Ind.  360;  Anderson  v.  municipality    under    legislative    grant 

Caldicell,  91  Ind.  451,  46  Am.  Rep.  613;  Banqor  v.  Lansil,  61  Me.  621. 

Baltimore  d  0,  d  C,  R.  Co.  v.  Ketring,  ^Re  Zborotceki,  68  N.  Y.  88. 

122  Ind.  5,  23  N.  E.  527;  Mound  City  But  Uie  power  of  the  legislature  to 

lAtnd  d  Stock  Co.  v.  Miller  (Mo.)  70  S.  regulate  the  construction  of  public  sew- 

W.  721 ;  Re  Bradley,  108  Iowa,  476,  79  ers  cannot  be  foreclosed  by  a  contract  of 

N.  W.  280.  a  municipal  corporation.    Re  Protestant 
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as  to  aewers  may  be  made  applicable  to  each  class.*    A  constitutional 
provision  forbidding  the  passage  of  local  acts  for  the  drainage  of 
premises  does  not  apply  to  the  construction  of  sewers.*     The  modes 
of  procedure  pointed  out  by  the  statute  must  be  followed,  so  that,  if 
the  construction  of  the  sewer  can  be  undertaken  only  upon  petition  of 
the  taxpayers,  no  valid  proceedings  can  be  taken  without  such  peti- 
tion.^   And,  if  the  sewer  can  be  constructed  only  when  it  is  necessary, 
the  municipal  authorities  cannot  proceed  unless  it  is  necessary.    But 
when  they  decide  that  the  sewer  ought  to  be  constructed,  and  pro- 
ceed with  the  work,  they  presumably  determine  that  the  necessity 
exiats,  and  need  not  say  so  in  express  terms,  since  public  officers  will 
be  presumed  to  act  rightfully.'  The  decision  of  the  municipal  author- 
ities that  the  sewer  is  necessary  is  conclusive,  and  cannot  be  reviewed 
by  the  courts.^ 

803a.  For  private  benefit. —  Drainage  is  for  the  good  of  the  public, 
and  not  for  the  benefit  of  private  individuals ;  therefore,  a  municipal 
corporation  has  no  authority  to  contract  to  construct  and  keep  in  re- 
pair a  drain  for  the  benefit  of  a  parcel  of  private  property.*     Such 


EffUcopal  Public  School,  46  N.  Y.  178, 
Rerensing  '58  Barb.  161. 

An  act  of  the  legislature  vesting  the 
corporate  authorities  of  dtiee  and  vil- 
lages with  power  to  construct,  maintain, 
and  keep  in  repair  drains,  ditches,  le- 
vees, dykes,  and  pumping  works  for 
drainage  purposes,  and  to  levy  special 
assesaments  upon  the  property  benefited 
therd>T  for  the  cost  thereof,  is  not  in 
contraVention  of  any  of  the  provisions 
of  the  Illinois  Constitution.  McChesney 
V.  Hyde  Park  (111.)  28  N.  £.  1102. 

^Rutherford  v.  Heddens,  82  Mo.  388. 

But  a  provision  in  a  system  of  legis- 
lation reigulating  the  construction  of 
^ewerSr  requiring  action  by  the  munici- 
pality only  upon  the  presentation  of  a 
petition  of  the  taxpayers,  cannot  be  dis- 
pensed with  by  the  legislature  only  in 
cities  having  a  certain  specified  popula- 
tion, such  legislation  being  special  with- 
in the  meaning  of  the  Constitution. 
fftaie^  Tyler,  Prosecutor,  v.  Plainfield, 
54  N.  J.  Lu  529,  24  Atl.  494. 

*8w%kehard  v.  MicheU,  81  Hun,  325, 
29  N.  Y.  Supp.  777,  30  N.  Y.  Supp.  1136. 

*Bnt  petitioners  for  a  public  sewer 
cannot  eomplain  if  the  council  exoeedn 
thor  request  by  extending  the  desired 
.^ever  onto  another  street,  as  their  indi- 
•idnal  liabilitr  is  not  increased  thereby, 
sod  some  latitude  must  necessarily  be 
ulUmtd  public  officials    in    doing    such 


work.  Re  Maple  Ave,  d  G.  Street  Setoer, 
30  Pitts.  L.  J.  N.  8.  377. 

*8tate.  Van  Vorst,  Prosecutor,  v.  JeT' 
sey  City,  27  N.  J.  L.  493 ;  MUler  v.  An- 
heuser,  2  Mo.  App.  168. 

A  recommendation  by  the  board  of 
public  improvements  of  the  passage  by 
the  municipal  council  of  an  ordinance 
authorizing  the  construction  of  a  sewer 
is  equivalent  to  a  declaration  that  it  is 
necessary,  under  a  charter  authorizing 
the  construction  of  a  sewer  whenever 
such  board  shall  recommend  it  as  neces- 
sary. Bheehan  v.  Martin,  10  Mo.  App. 
285. 

^Re  Fowler,  53  N.  Y.  60. 

*Pcrt*  V.  Oleason,  91  Ind.  566. 

A  contract  to  build  a  sewer  for  the 
exclusive  use  of  a  state  institution  lo- 
cated outside  the  corporate  limits,  in 
consideration  of  the  location  of  the  in- 
stitution at  that  place,  is  ultra  vires, 
and  cannot  be  enforced  against  the  mu- 
nicipal corporation  making  it.  Kanka- 
kee V.  Illinois  Eastern  Hospital,  66  111. 
App.  112. 

A  municipal  corporation  is  not  liable 
for  failure  to  carry  out  its  contract  with 
the  owners  of  certain  wet  and  swampy 
lands  inside  and  outside  the  corporate 
limits,  to  make  a  ditch  on  a  public  street 
within  tlie  city  limits  to  serve  as  an  out- 
let for  a  ditch  to  be  constructed  by  the 
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a  contract  cannot  be  made^  even  in  consideration  of  a  grant  of  a  right 
of  way  for  the  ditch.*  So,  the  municipality  has  no  authority  to  con- 
tract that  its  drain  shall  cause  no  injury  to  private  property.^  But 
the  presumption  is  that  a  municipal  corporation,  when  constructing 
a  sewer  in  its  corporate  capacity,  acts  for  a  public  purpose,  and  for 
the  benefit  of  the  community  at  large  or  the  people  generally  in  the 
locality  of  the  improvement,  and  not  merely  in  the  interest  of  a  par- 
ticular individual  who  may  petition  for  such  improvement,  and  who 
may  be  specially  benefited  thereby.* 

204.  Procedure. —  There  is  less  reason  for  giving  the  taxpayer  the 
initiative  in  the  case  of  sewers  than  in  that  of  farm  drainage.  A 
sewer  in  a  particular  locality  is  usually  merely  a  part  of  a  general 
system  for  the  drainage  of  an  entire  municipal  corporation,  and  the 
municipality  may  be  regarded  as  having  better  knowledge  of  the  need 
of  it  than  the  abutting  owner.  The  right  to  institute  the  proceedings 
may  be  given  to  the  taxpayers,  but  when  the  sewer  is  urgently  needed 
for  the  public  good  the  municipal  authorities  may  be  empowered  to 
construct  it,  even  against  the  protest  of  those  upon  whom  the  burden 
will  fall.^  Since,  under  a  mimicipal  charter  authorizing  the  construc- 
tion of  a  sewer  wherever  the  board  of  public  improvements  recom- 
mends it  as  necessary  for  sanitary  or  other  purposes,  a  sewer  may  be 
constructed  for  purposes  other  than  sanitary,  it  is  not  necessary  that 

Mveral  owners  on  their  own  land  so  as  ing  a  person  from  water  flowing  back 

to  drain  tlie  same,  which  would  be  of  upon  his  lands,  through  a    sewer    coii- 

public  benefit  and  make  such  lands  valu-  structed  by  said  municipal  corporation, 

able,  although  the  landowners  have  per-  is  ultra  vires  in  the  absence  of  express 

formed  their  part  of  the  agreement  by  charter  power  so  to  contract,  and  will 

constructing  tneir  portion  of  the  ditch,  create  no  greater  liability  than  exists 

and  the  breach  on  the  part  of  the  mu-  in  the  absence  of  any  contract, — ^namely, 

nicipality  has  prevented  their  lands  be-  the  duty  to  construct  such  sewer  with- 

ing  drained  as  well  as  they  otherwise  out  negligence.    Nashville  v.  Sutherland, 

would  be.     Such  a  contract  is  not  bind-  92  Tenn.  335,  19  L.  R.  A.  619,  36  Am. 

ing  on  the  city  because  it  is  an  attempt  St.  Rep.  88,  21  S.  W.  674. 

to  control  its  discretionary  right  to  the  ^McDaniel  v.  Columbus,  91   Ga.  462, 

future  exercise  of  its  legislative  power.  17  S.  E.  1011. 

Peru  V.  Oleason,  91  Ind.  566.  *  Abutting  owners  cannot  object  to  the 

^IJamilion  v.  Shelbyville,  6  Ind.  App.  construction  of  a  sewer  forming  part  of 

538,  33  N.  £.  1007.  a  general  system  on  the  ground  that  all 

A  clause  in  a  deed  to  the  right  of  way  the  owners  on  the  street  have  already 
for  a  sewer  pipe,  requiring  the  city  to  made  sufficient  private  arrangements  for 
construct  the  sewer  with  a  suitable  valve  carrying  off  sewage  from  their  premises. 
BO  as  to  prevent  water  from  flowing  back  since  S  2385  of  the  Ohio  statutes  justi- 
onto  the  grantor's  premises,  assumes  to  fies  such  contention  only  where  the  per- 
insure  the  grantor  against  damages  son  has  already,  by  steps  taken  by  the 
from  that  cause,  and,  in  the  absence  of  municipal  corporation,  and  to  the  con- 
express  charter  power,  is  ultra  vires,  ■*tmction  of  which  his  land  was  con- 
Nashville  v.  Sutherland,  92  Tenn.  335,  tributed,  been  entirely  or  in  part  sup- 
19  L.  R.  A.  619,  36  Am.  St.  Rep.  88,  21  plied  with  drainage.  Johnson  v.  Aix>w- 
S.  W.  674.  dale,  ]  Ohio  C.  C.  229. 

■  A  contract  on  the  part  of  a  munici-  An  assessment  for  the  cost  of  con- 
pal  corporation  insuring  or  guarantee-  struct  ing  a  sewer  cannot  be  defeated  on 
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the  recommendation  should  state  the  purpose  of  the  sewer.*  In  case 
ttie  authority  rests  with  the  municipality,  the  proper  method  of  in- 
stituting the  proceedings  is  the  passage  of  an  ordinance  hy  the  com- 
mon council  designating  the  improvement  which  will  be  required, 
and  making  provision  for  the  construction  of  the  work.®  The  ordi- 
nance must  be  adopted  with  all  the  formalities  required  in  the  pas- 
sage of  valid  ordinances  generally ;  but  it  cannot  be  declared  void  for 
immaterial  irregularities.^  The  acts  of  the  council  are,  in  the  absence 
of  fraud,  conclusive  on  the  courts.*  The  details  of  the  undertaking 
are  to  be  worked  out  by  the  municipal  authorities  as  in  their  judg- 
ment the  public  good  requires.®    In  the  absence  of  a  statute  confer- 

the  ground  that  there  was  no  necessity  reason  of  the  fact  that  the  mayor,  in  his 

for  it«  construction,  a.  previously  con-  message  submitted  at  such  meeting,  de- 

stmcted  sewer  extending  over  substan-  dared  the  purpose  of  the  meeting  to  be 

tially    the    same   territory,   where   such  the  consideration  of  an  ordinance  to  en- 

^wer  is  an  extension  of  a  general  plan  tablish  a  sewer  district,  and  made  no 

of  sewerage  existing  in  the  city,  and  it  reference    to    the    construction    of    the 

appears  that  the  original  sewer  was  in-  sewer,  where  it  was  clear  that  he  intend- 

tended  to  be  only  a  temporary  one,  and  ed  to  include  8U<^  construction  in  the 

was  not  constructed  along  the  lines  of  the  purpose   of    the   meeting.     DoUar   Bwo, 

!^trpets,  but  followed  natural  drains,  and  Bank  v.  Ridge,  62  Mo.  App.  324. 

was  so  situated  as  to  render  it  difficult  The  fact  that  an  ordinance  authoric- 

to  be  tapped,   and  its  construction,   so  ing  the  construction  of  a  sewer  took  ^- 

far  as  the  city  was  concerned,  seems  to  feet  at  the  same  time  as  an  ordinance 

have  been     permissive    only.    AlUn '  y.  establishing  the  district  in  which  it  was 

Woods,  20  Ky.  L.  Rep.  50,  45  S.  W.  106.  to  be  constructed  did  not  invalidate  it, 

^Eyerman  V.  Bl^iksley,  78  Mo.  145.  although  the  mimicipal  charter  autbor- 

*An   order  to  construct  sewers   is   a  ized    the    construction    of    sewers    only 

legislative  act  within  the  meaning  of  a  in     established     districts.   Byerman    v. 

charter  requiring  such  acts  to  be  adopts  Blaksley,  78  Mo.  145. 

ed  by  ordinance;  a  mere  resolution  is  A  sewer  which  receives  the  drainage 

insufficient.     State  ea  rel,  Paterson  v.  of  sewers  from  intersecting  streets  is  a 

Bamet,  46  N.  J.  lu  62.  trunk  sewer  and  not  a  local  sewer,  with- 

But  a  sewer  built  in  pursuance  of  a  in  the  Ohio  statutes  declaring  a  local 

resolution  of  the  city  council,  and  paid  sewer  to  be  one  intended  for  and  used 

for  out  of  money  in  the  city  treasury  exclusively  for  the  drainage  and  aooom- 

provided   for  that  purpose,  is  a  public  modation  of  lots  abutting  thereon,  as- 

aewer  in  law,  as  much  as  ilf  it  had  orig-  sessments  for  which  are  valid  without 

inally    been    established    by    ordinance,  a  resolution  of  the  council  declaring  the 

AkerB  v.  Kolkmeyer,  97  Mo.  App.  520,  necessity  of  the  improvements,  under  a 

71  S.  W.  536.  statute  giving  the  board  of  public  af- 

*It  is  not  a  valid  objection  to  a  reso-  fairs  exclusive  jurisdiction  in  case  of 

Intion  of  the  Jersey  City  common  coun-  trunk  sewers,  and  dispensing  with  any 

dl  for  a  proposed  sewer  that  it  was  not  action  or  concurrence  of  the  council  in 

signed  by  the  mayor,  as  the  charter  only  any  of  the  proceedings.     Cincinnati  use 

requires  that  official  to  sign  resolutions  of  Deters  v.  Standard  Wagon  Co,  1  Ohio 

affecting  the  interest  of  the  city,  and,  as  N.  P.  387. 

the  city  at  large  pays  no  part  of  the  ex-  'Akers    v.  Kolkmeyer,  97    Mo.  App. 

penses  for  the  improvement,  but  these  520,  71  S.  W.  536;  Joplin  Coneol.  Min. 

are  borne  by  the  property  benefited,  the  Co.  y.  Joplin,  124  Mo.  129,  27  S.  W.  406. 

city's  interests  are  not  affected.     State,  *A  power  in  a  municipal  corporation 

Piird,  Prosecutor,  ▼.  Jersey  City,  30  N.  to  create  special  improvement  districts 

J.  L.  148.  does  not  prohibit  the    inclusion    of   the 

An  ordinance    authorizing    the    cmi-  whole    municipality    in    one    district, 

struct  ion  of  a  sewer,  adopted  at  a  spe-  Minnesota  d  M.  Land  do  Improv,  Co.  y. 

dal  meeting,  is  not  rendered  invalid  by  BiUings,  50  0.  0.  A.  70,  111  Fed.  972. 


1020  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [8  204 

ring  the  authority  upon  special  hoards,  it  rests  with  the  common 
council,  and  cannot  be  exercised  by  boards  organized  to  have  charge 
of  special  interests  of  the  municipality.''  Equity  will  not  restrain 
the  construction  of  a  sewer  if  there  is  an  adequate  remedy  at  law.* 

iVIL  Plans  and  specifications. 

205.  Practicable  plans  must  be  adopted. — lo  make  a  drainage  im- 
provement of  any  benefit,  it  must  be  constructed  on  a  plan  that  will 
be  effective  to  the  accomplishment  of  the  end  in  view.  Taxpayers 
have  a  right  to  demand  that,  before  the  enterprise  is  entered  upon,  it 
shall  have  been  determined  to  be  practicable,  and  that  the  general 
character  of  the  improvement  shall  be  designated.  When  they 
are  entitled  to  pass  upon  the  question  whether  or  not  the 
improvement  shall  be  made,  they  can  exercise  no  intelligent 
judgment  until  they  know  the  plan;  and,  if  tiiey  are  entitled 
to  no  voice  in  the  matter,  they  may  make  effective  opposition 
in  case  the  plan  is  defective.  They  also  have  a  right  to  have  the  plans 
fixed  so  that  no  departure  from  them  shall  be  effected  during  the 
progress  of  the  work.  The  courts  wiU  not  interfere  with  a  plan 
which  has  been  adopted  in  good  f aifh,  and  which  will  effect  the  in- 
tended object,  although  it  may  not  be  the  best  that  could  be  devised.^ 
Equity  will  not  interfere  in  any  event  if  there  is  an  adequate  remedy 

'  Statutory  authority  to  make  aasess-  The  owner  of  land  sought  to  be  taken 
ments  for  the  purpose  of  improving  for  a  sewer  outlet  cannot  attadc  the  de- 
boulevards,  etc.,  does  not  confer  upon  a  termination  of  the  trustees  of  a  village 
park  board  the  power  to  levy  an  assess-  as  to  the  system  of  sewerage  to  be 
ment  for  sewers  and  water  mains  intend-  adopted  on  the  ground  that  some  other 
ed  solely  to  supply  sewer  and  water  ser-  system  would  be  better,  where  by  stat- 
viee  to  residents  on  a  boulevard,  and  ute,  the  trustees  are  empowered  to  adopt 
not  for  the  purpose  of  draining  or  bene-  and  establish  a  permanent  system  of 
flting  the  boulevard  itself.  West  Ohi-  waterworks  subject  to  the  approval  of 
oago  Park  v.  Baldwin,  162  111.  87,  44  N.  the  state  board  of  health,  whidi  was  ae- 
E.  404.  cured.    Re  Long,  34  N.  Y.  S.  R.  778,  12 

The  laying  of  a  sewer  or  a  water  main  N.  Y.  Supp.  230. 

in  a  boulevard  under  the  control  of  a  The  choice  of  the  mode  of  drainage  of 

park  board  for  the  supply  of  sewer  and  a  particular  district  of  a  village  or  city 

water  service  to  residents  on  the  boule-  is   within  the  legislative  discretion   of 

vard    is    not   an   improvement   to   the  the  corporate  authorities  thereof,  with 

boulevard,  within  the  meaning  of  a  stat-  which  the  courts  will  not  interfere  un- 

utory  provision  authorizing  park  boards  less  it  has  been  clearly  abused ;  and  the 

to  make  assessments  for  the  purpose  of  fact  that  a    particular    tract    of    land 

improving  any  boulevard,  driveway,  or  within  that  district  is  somewhat  higher 

street.    LingUt  ▼.  Ohioago,  172  111.  170,  than  the   adjoining   lands   thereof,  and 

50  N.  E.  192.  could  have  been  drained  by  the  ordinary 

^Iron  Works  v.  Borough,  3  Lane.  L.  "gravity  system,"  is  no  evidence  of  such 

Rev.    107;    Olapp  v.  Spokane,  63   Fed.  abuse,  where    the  system   adopted    ap- 

516.  pea  red  to  be  that  best  adapted  to  the 

^Bell  V.  Bochesier,  61  N.  Y.  8.  R.  721,  drainage  of  the  whole  district  and  does 

30  N.  Y.  Supp.  365.  not  lemn  the  benefits  such  lands  will 
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at  law.-  The  mere  fact  that  the  construction  of  the  sewer  will  result 
in  some  injury  to  abutting  owners  does  not  show  that  the  plan  is  de- 
fective.^ Iiaprovements  which  are  all.  part  of  the  same  general 
scheme  must  be  executed  under  one  general  plan  if  it  can  be  done  in 
that  way  moet  economicallj  and  satisfactorily.*  The  kind  of  sewer 
which  is  necessary  in  a  particular  section  of  a  municipality  is  a  ques- 
tion for  the  determination  of  the  proper  authorities,  not  reviewable 
by  the  courts  except  under  extraordinary  circumstances.'  If  the  plan 
adopted  is  plainly  inadequate,  and  will  not  effect  the  purpose  for 
which  the  improvement  is  intended,  and  which  is  the  only  thing  that 
will  justify  an  assessment  upon  abutting  property,  it  is  void,  and  can- 
not be  put  in  force.* 

206.  Choice  of  route. —  To  be  practicable  a  drain  need  not  have  the 
l»e*t  route  that  can  be  obtained,  but  the  route  will  be  sufficient  if  by 
its  adoption  a  sufficient  fall  and  outlet  can  be  obtained,  and  the  drain 
\nll  run  sufficiently  near  the  localities  where  the  drainage  is  neede^l 
to  remove  the  water  from  the  property,  and  it  can  be  constructed 
without  serious  difficulty,  and,  when  constructed,  the  ditch  will  per- 
form the  office  of  a  drain  throughout  its  length.^  The  decision  of  the 
proper  authorities,  in  the  absence  of  fraud,  is  conclusive  upon  the 
f*ourts;*   therefore,  evidence  to  show  the  practicability  of  another 

reeetTe  by  tb«  construction  of  the  sewer,  tern  adopted  and  necessary  in  order  that 
and  therefore  cannot  affect  the  amount  the  former  may  be  made  to  serve  its 
of  its  oftseflBinent.  McCheaney  y.  Hyde  proper  purpose,  and  providing  for  the 
Pari:  (lU.)  28  N.  E.  1102,  151  111.  634,  levy  of  a  special  assessment  to  defray 
37  N.  £.  S58.  the  expenses  of  the  combined  improve- 

Where  a  system  of  sewerage  of  the  or-  ment,  is  not  invalid  as  providing  for  two 
dinary  kind  cannot  be  used  to  advantage  distinct  improvements,  or  as  being  dou- 
for  want  of  sufficient  fall  to  carry  away  ble.  Drexel  ▼.  Lake,  127  111.  54,  20  N. 
the  eontents  of  the  mains  and  pipes  by  £.  38. 

the  force  of  gravitation,  a  municipal  cor-  *Oil  Oiiy  v.  Oil  City  Boiler  Works, 
poratioo,  under  a  grant  of  power  in  its  152  Pa.  348,  25  Atl.  549 ;  Philadelphia 
charier  to  construct  main  drains,  sew-  v.  Thomas,  152  Pa.  494,  25  Atl.  873. 
era,  etc,  without  any  limitation  or  re-  'An  ordinance  for  the  construction  of 
str&cticn  as  to  the  mode  in  which  they  a  box  sower  2  miles  long,  with  no  provi- 
shaH  be  built  or  operated,  has  the  power  sion  for  intermediate  openings  between 
to  coortnist  pumping  works,  to  be  used  the  beginning  and  terminating  points, 
as  a  neoessaxy  jwxt  of  the  plan  adopted  so  as  to  drain  the  adjacent  lands  lying 
by  the  municipal  authorities  for  the  on  each  side,  and  failing  to  designate 
eanying  away  of  the  sewage.  Drexel  v.  the  territory  to  be  drained,  is  void,  both 
Lake^  127  111.  54,  20  N.  E.  38.  because  deficient  in  description,  and  be- 

*Vomkoli  T.  Gordon,  30  Ohio  L.  J.  33.   cause  unreasonable;   being  an  attempt 
VUppingion  r.  New  York,  165  N.  Y.   to  assess  the  contiguous  property  with- 
222,  53  Ik  R.  A.  550,  59  N.  E.  91.  out  making  provisions  necessary  to  ef- 

*Grap  v.  Boston,  139  Mass.  328,  31  N.  feet  a  drainage  of  the  property.  Hyde 
E.  734.  Park  ▼.  Carton,  132  111.  100,  23  N.  E. 

An  ordinance  of  a  municipal  corpora-   590. 
tioo  providing  for  the  construction  of  a       ^Thomas  v.  County  Comrs.  5  Ohio  N. 
<«wer  and  pumping  works  to  be  used  in   P.  449. 

ronneciion  therewith,  the  latter  being  'Anderson  v.  Baker,  98  Ind.  587 ;  Zig- 
tii  essential  and  integral  part  of  the  sys-    ler  v.  Menges,  121  Ind.  99,  16  Am.  St. 


1022  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [f  206 

route  is  inadmissible  in  a  proceeding  to  contest  one  chosen.*  If  the 
commissioners  are  required  to  find  that  the  route  adopted  is  the  best 
one  before  they  can  proceed,  that  fact  must  be  entered  upon  their 
journals,  since  it  is  jurisdictional.^  The  adoption  of  the  route  is 
equally  binding  on  those  whose  property  is  sought  to  be  acquired  for 
a  right  of  way  as  upon  those  who  will  be  assessed  for  the  improve- 
ment.* The  course  of  the  natural  flow  of  the  water  need  not  be  fol- 
lowed.* And  the  fact  that  the  route  intersects  natural  water  courses 
does  not  make  it  invalid ;'  nor  does  the  fact  that  it  follows  that  of  a 
previous  drain.®  And,  where  the  route  of  an  old  ditch  is  lawfully  fol- 
lowed, the  fact  that  no  allowance  of  damages  is  made  for  the  use  of 
the  old  ditch  does  not  invalidate  the  proceedings,  since  that  fact  gee's 
only  to  the  question  of  costs  and  benefits  of  the  proposed  work.*  Al- 
though a  statute  prohibits  the  running  of  a  sewer  diagonally  through 
property  when  it  is  practicable  to  construct  it  parallel  to  one  of  the 
exterior  lines  of  the  property,  and  the  building  of  it  through  private 
property  if  it  is  practicable  to  construct  it  along  a  street,  a  strong 
case  should  be  presented  to  justify  the  courts  in  interfering  with 
the  judgment  of  the  municipal  authorities  upon  that  question.^*^  The 
question  whether  or  not  a  drain  can  be  constructed  in  a  better  and 
cheaper  manner  on  the  land  of  a  private  individual  does  not  deter- 
mine the  public  or  private  character  of  the  worL^^  An  ordinance  of 
a  municipal  corporation  for  the  construction  of  a  sewer  is  insufficient 

Rep.  357,  22  N.  E.  782;  Stout  r.  Hope-  upon  an  old  one.    Landowners  assessed 

well,  25  N.  J.  L.  202.  for  the  construction  of  the  former  ditch 

*Wil8on  Y.  Talley,  144  Ind.  74,  42  N.  did  not  thereby  acquire    vested    rights 

E.  362,  1000.  that  will  prevent  the  location  and  oon- 

*State  ew  rel.  Union  P.  R.  Co,  v.  Col-  struction  of  another  ditch  upon  the  same 

fax  County,  51  Neb.  28,  70  N.  W.  500.  line.    Meranda  v.  Bpurlin,  100  Ind.  380. 

^Pasadena  v.  Stimaon,  91  Cal.  238,  27  But  in  Michigan  it    is  held    that    a 

Pac.  604.  township  drain  commissioner  has  no  jur- 

^Miller  v.  Weber,  1  Ohio  C.  D.  77,  1  isdiction  to  locate  a  township  drain  up- 

Ohio  C.  C.  130.  on  the  line  of  a  drain  laid  by  the  county 

^Goodrich  v.  Stangland,  155  Ind.  270,  drain    commissioner,    unless   such    first 

58  N.  E.  148.  drain  has  been  legally  vacated  or  aban- 

A  public  sewer  may,  with  the  owner's  doned.  Zahel  y.  Harshman,  68  Mich.  273, 

consent,     be     constructed    across     the  42  N.  W.  44;   Tomlin  v.  Nev:comh,  70 

course  of  a  tidal  creek,  which  had  be-  Mich.  358,  38  N.  W.  315. 

come  private  property,  the  mouth  hav-  Went  on  v.   Thompsony   136  Ind.   446, 

ing  been  closed  by  permission  of  the  leg-  35  N.  E.  264. 

islature  so  as  to  destroy  its  utility,  so  Where  neither  a  township  nor  any  of 
that  the  taxpayers  cannot  defeat  the  as-  its  taxpayers  are  assessed  for  a  drain, 
sessment  to  pay  for  the  sewer.  Herbert  it  cannot  oomplain  of  a  failure  to  vacate 
V.  Bayonne,  63  N.  J.  L.  532,  42  Atl.  833,  the  drain  before  constructing  any  pro- 
Affirmed  in  64  N.  J.  L.  548,  46  Atl.  608.  posed  drain  over  its  route.    Flynn  Tu:p. 

•Roger8  v.  Vents,  137  Ind.  221,  36  N.  v.  Woolman  (Mich.)  10  Det.  L.  N.  274, 

E.  841 ;  Miller  v.  >Logan  County,  3  Ohio  95  N.  W.  567. 

C.  C.  617.  ^^Joplin  Consol,  Min.  Co.  v.  Joplin,  124 

There  is  no  constitutional    or   statu-  Mo.  129,  27  S.  W.  406. 

tory  inhibition  against  locating  and  con-  ^^ Anderson  v.  Baker,  .98  Ind.  687. 
structing  a  new  public  drain  along  and 
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as  a  basis  for  a  special  assessment,  where  it  provides  for  the  location 
of  the  sewer  in  a  designated  street  which  does  not  exist^  but  is  private 
property.^* 

206a.  Conversion  of  stream  into  drain. — ^Frequently  a  natural 
>tream  flows  in  such  a  direction  through  a  municipal  corporation  that 
its  course  can  be  utilized  as  a  main  or  trunk  sewer  to  carry  the  sewage 
of  the  city  and  furnish  a  constant  means  of  flushing  it  and  keeping 
it  in  sanitary  condition.  The  legislature  may  authorize  the  deepen- 
ing, widening,  and  straightening  of  such  streams  for  that  purpose 
uixm  providing  for  compensation  to  the  riparian  owners  whose  rights 
are  thereby  injured.*  But  a  drainage  district  cannot  appropriate  a 
natural  water  course  within  the  limits  of  a  city,  which  has  been  pre- 
viously appropriated  and  improved  by  the  city,  for  a  drainage  outlet.- 
The  channel  of  a  natural  stream  may  also  be  deepened  for  the  pur- 
pose of  furnishing  better  drainage  to  the  country  through  which  it 
ilows.  Equity  will  not  restrain  the  erection  of  a  sewer  over  a  private 
water  course  polluted  with  sewage,  when  the  work  is  urgently  de- 
manded for  the  protection  of  the  public  health,  and  the  intention  of 
the  municipal  corporation  to  appropriate  the  private  property  is  evi- 
dent, as  the  municipal  power  of  taxation  is  sufficient  security  for  pay- 
ment of  damages.'  But  the  right  to  make  such  change  must  be  ex- 
pressly conferred  by  the  legislature,  and  cannot  be  exercised  by  the 
local  authorities  in  the  absence  of  such  authority.  And  the  mere 
authority  to  improve  a  water  course  for  drainage  purposes  does  not 
authorize  the  changing  of  its  course.*    No  additional  easement  is  im- 

^Dempster  v.  Chicago,  176  HI.  278,  51  merely  incident  thereto,  under  a  provi- 

K.  E.  710.  sion  of  the  drainage  act  authorizing  the 

*lAp€s  V.  Band,  104  Ind.  503,  1  N.  E.  court  to  determine  that  the  method  of 

871,  4  N.  E.  160.  drainage  may  be  by  removing  obstruc- 

That  a  proposed  drain  is  to  be  con-  tions  from  a  water  course,  by  deepening, 

^tnicted  for  19  miles  along  the  line  of  widening,  straightening,  or  changing  its 

an  existing  water  course  which  is  to  be  channel,  etc., — especially  where  a  later 

straightened,    widened,     and    deepened,  statute  confers  upon  another  body  the 

does  not   render  the  work  an   internal  exclusive  jurisdiction   to  straighten   or 

improvement  forbidden  by  the  Constitu-  change    water    courses    to    protect    the 

tion.     Brady    v.    Uaytcard,    114    Mich,  banks  of  the  stream  where  such  change 

326,  72  N.  W.  233.  is    the    primary    object    to     be    accom- 

-Bishop  V.  People,  200  111.  33,  65  N.  E.  plished.     Scruggs    v.    Reese,    128    Ind. 

421.  399,  27  N.  E.  748. 

*Bromley  v.   Philadelphia,  8   Pa.  Co.       Under  a  petition  to  lay  out  a  drain 

Ct.  600.  along  the  general  course  of  a  creek,  the 

*Hauntman  v.  Maxtcell,  154  Ind.  114,  commissioner   may   include   portions   of 

.M  X.  E.  397 ;  Coomes  v.  Burt,  22  Pick,  it,  and  deepen,  widen,  or  straighten  the 

422:  Bigelow  v.  Draper,  6  N.  D.  152,  69  same,  where  the  statute  provides  that, 

N.  W.  570.  in  cases  where  a  natural  water  course 

Xo  jurisdiction  is  conferred,  in  a  pro-  shall   need   cleaning  out,   deepening,  or 

owniing  to  est^ililish  a  ditch,  to  alter  and  widening,    where    no    pro«H»dings    have 

chancre  the  channel   of  a  water  course,  been   previously   had   to  establish    such 

unless  it  is  a   method  of  drainage  and  water   oourse^    it    shall    be   immaterial 

Vol.  II. — Waters,  66. 
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posed  by  the  arching  over  of  a  natural  water  course  by  a  municipal 
corporation  which  had  previously  used  it  as  a  channel  for  carrying 
oflF  surface  water.  Calling  the  drain  a  sewer  after  it  is  arched  over 
does  not  change  the  nature  of  the  easement.*  If  a  municipal  corpo- 
ration adopts  a  stream  as  a  sewer,  and  permits  filth  to  escape  there- 
from, it  cannot  defend  a  suit  for  the  injury  caused  thereby  upon  the 
ground  that  the  overflowing  of  the  water  course  prior  to  its  use  as  a 
sewer  occasioned  as  much  damage  because  the  upper  proprietors  had 
only  a  right  to  use  the  stream  for  surface  water,  and  not  to  befoul  it ; 
and  the  use  of  it  as  an  outlet  for  sewage  imposes  an  additional  bur- 
den upon  it  requiring  compensation  to  the  abutting  owner  when  the 
sewage  is  thrown  upon  his  property.®  A  prescriptive  right  which  has 
been  acquired,  to  deposit  sewage  in  a  natural  water  course,  is  not  lost 
when  the  municipality  diverts  its  flow  into  an  artificial  sewer,'' 

207.  Provision  of  outlet. —  As  has  been  seen,^  water  cannot  be  gath- 
ered together  by  public  authorities  and  left  to  find  its  way  onU> 
private  property;  nor  can  it  be  cast  in  a  body  onto  such  property. 
There  is  much  less  reason  for  recognizing  a  right  to  conduct  sewage 
upon  or  near  private  property  to  its  injury  than  there  would  be  in 
case  of  mere  surface  water.  In  the  case  of  sewage  the  abandonment 
of  it  in  a  place  where  it  will  be  likely  to  prejudice  the  public  health 
is  a  nuisance  ;^  and  a  private  individual  may  maintain  an  action  for 
the  injury  caused  to  him  by  such  deposit  if  it  causes  him  special  in 
jury.    Neither  a  city  nor  a  county  is  privileged  to  discharge  its  sew 

whether  the  first  proceedings  shaH  be  to  *Winn  v.  Ruiland,  62  Vt.  481. 

clean,  or  lay  out,  deepen,  or  widen;  but  When  a  municipality  adopts  a  stream 

the  commissioner  shaU  take  such  steps  as  an  open  sewer,  it  is  boimd  to  keep 

as  may  be  necessary  to  obtain  a  right  open  the  channel  and  to  remove  aocumu- 

of  way,  and  go  on  with  his  proceedings  lations  of  filth,  ashes,  or  other  material 

in  the  manner  provided  by  law.     Uau-  that  obstruct  the  flow  of  the  water,  and 

Her  v.  Burbank,  117  Mich.  463,  76  N.  W.  throw  it  out  of  its  banks  upon  the  land 

100.  of  adjoining  owners.     Blizzard  ▼.  Dan- 

The  fact  that  drainage  commissioners  ville,  176  Pa.  479,  34  Atl.  846;   Ovoens 

have  availed  themselves  of  the  benefits  v.  Lancaster,  182  Pa:  257,  37  Atl.  868. 

derived  from  the  removal  of  a  dam  in  a  ^Masonic  Temple  Asso,  v.  HarrU,  79 

creek  will  not  estop  them  from  denying  Me.  250,  9  Atl.  737. 

tlic  validity  of  the  contract  entered  into  *  5  185,  ante. 

between    them   and   the  owner    of   such  *8tate   v.    Portland,   74   Me.   268,    43 

dam  for  its  removal,  which  is  void  as  Am.  Rep.  686. 

exceeding   the   power  and   autliority   of  Under  a  drainage  act  authorizing  the 

the  commissioners,  where  the  owners  of  county  court  to  empower  the  owners  of 

the  land  within  the  district  are  not  es-  land  to  drain  them  across  the  laads  of 

topped  from  denying  the  right  of  such  adjoining  proprietors,  the  court  has  no 

owner  to  a  judgment  against  the  drain-  authority  to  authorize  the  drainage  in 

age  district  based  upon  such  contract,  such  a  manner  that  it  will  be  deposited 

Badger  v.  Inlet  Drainage  Dist.  141  111.  and  remain  on  the  lands  of  such  adjoin- 

540,'  31  N.  E.  170,  Affirming  42  111.  App.  ing     owners.    French     v.     White,     24 

70.  Conn.  170, 

^Jeannette  v.  Eachnllier^  7  Pa.  Dist.  R. 
268. 
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age  upon  the  land  of  a  private  individual  to  his  injury,®  although 
such  right  may  be  acquired  by  long-continued  adverse  use.*  The  un- 
lawful discharge  of  sewage  to  the  injury  of  a  private  individual  may 
be  enjoined.®  In  the  case  of  a  county,  however,  which  is  acting  in 
its  governmental  capacity,  and  has  not  been  made  liable  for  its  acts 
by  statute,  it  is  held  that  the  action  is  not  against  the  county,  but 
against  its  officers,  to  abate  the  nuisance.®  But  where  the  act  is  done 
by  a  municipal  corporation  which,  under  the  statutes,  is  subject  to 
i»uit,  it  may  be  held  liable  for  the  injuries  inflicted,  even  though  the 
sewage  is  abandoned  on  its  own  property,  but  in  such  a  way  as  to 
flow  over  onto  adjoining  property  to  its  injury.''^  The  damage  to  be 
recovered  must  be  the  proximate  result  of  the  injury,  and  must  not 
extend  beyond  the  commencement  of  the  suit,  because,  the  action  be- 
ing wrongful,  the  presumption  is  that  it  will  cease.®  It  is  no  defense 
to  the  action  that  the  drainage  might  be  utilized  as  a  fertilizer.® 

It  being  thus  settled  that  the  sewage  cannot  be  abandoned  so  as  to 
injure  the  interests  of  the  public  or  of  private  individuals,  one  of  the 
«'<sential  elements  of  a  drain  is  that  it  shall  have  an  adequate  outlet 
to  dispose  of  the  water  and  sewage  collected  by  it.*®     Authority  to 


*pMTce  V.  Gibson  County,  107  Tenn. 
t^34,  55  L.  R.  A.  477,  89  Am.  St.  Rep. 
^6,  64  S.  W.  33. 

'Uninterrupted  use  is  necessary  to 
iicquire  a  prescriptive  right  to  empty  a 
town  drain  on  the  land  of  an  individual, 
and  the  drain  must  be  continued  all  the 
time  in  tiie  same  condition.  Cotton  v. 
Poeasftet  Mfg.  Co.  13  Met.  429. 

\Vhere  a  prescriptive  right  has  been 
acquired  to  drain  certain  houses  of  a  lo- 
<^1  distriet  into  its  sewerage  system, 
and  tlienoe  into  the  system  of  an  adjoin- 
inir  difitrict,  the  local  board  cannot  in- 
crease the  burden  thereby  cast  upon  the 
^tijoining  district  by  draining  or  per- 
mitting other  houses  to  be  drained  mto 
it*  system,  and  then  casting  the  in- 
creased sewage  into  the  adjoining  sys- 
tem. Atty.  Gen.  v.  Acton  Local  Board, 
U  R,  22  Ch.  Div.  221.  52  L.  J.  Ch.  N.  S. 
108,  47  L.  T.  N.  S.  510,  31  Week.  Rep. 
153. 

'WaycroBS  ▼.  Houk,  113  Ga.  963,  39 
S.  E.  577. 

*Ijefrois  v.  Monroe  County,  162  N.  Y. 
5«3,  50  L.  R.  A.  206,  57  N.  E.  185. 

'The  tenants  of  a  municipal  sewage 
f«nn,  although  not  because  of  their  po- 
sition bound  contractually  to  control 
the  sewage  and  prevent  it  from  produc- 
iTig  injnriou.^  consequences,  owe  to  th<* 
^ij  the  duty  of  refraining  from  such 


interferences  with  the  arrangements 
made  by  it  for  the  disposition  of  the 
sewage  as  would  cause  an  injury  which 
would  not  otherwise  have  happened,  and 
are  liable  to  the  city  for  a  violation  of 
that  duty  when  they  pollute  a  water 
course  by  throwing  the  sewage  directly 
into  it  instead  of  into  the  filters.  San 
Antonio  v.  Smith,  94  Tex.  266,  69  8.  W. 
1109. 

But  in  an  action  against  the  city  for 
damages  resulting  from  the  flow  of  the 
sewage  from  the  farm,  it  cannot  make 
the  lessee  a  defendant  for  the  purpose  of 
enforcing  contribution  against  him, 
where  it  does  not  appear  that  there  was 
any  contract  between  the  city  and  its 
lessee  binding  the  latter  to  consume 
the  sewage  on  the  farm.  Smith  v.  San 
Antonio  (Tex.  Civ.  App.)  67  8.  W.  881. 

Wuryea  v.  New  York,  26  Hun,  120. 

In  an  action  against  a  city  for  per- 
mitting sewage  to  flow  near  plaintiff's 
land  whereby  sickness  is  caused  to  the 
plaintiff,  the  loss  of  seed  as  a  result  of 
the  sickness  is  too  remote  an  element  of 
damage,  and  will  not  be  considered  in 
estimating  the  amount  of  the  recovery. 
Smith  V.  San  Antonio  (Tex.  Civ.  App') 
57  S.  W.  881. 

'Smith  V.  San  Antonio  (Tex.  Civ. 
App.)   57  S.  W.  881. 

^''Gage  v.  Chicago,  191  111.  210,  60  N. 
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construct  drains  and  sewers  will  include  the  power  to  acquire  outlet- 
for  them;^^  and,  if  necessary,  the  outlet  may  be  secured  outside  tln' 
district  seeking  to  obtain  it  and  the  necessary  rights  of  way  and  other 
facilities  acquired  to  render  it  available.^ ^  One  drainage  district  will 
not  be  permitted  to  turn  its  drainage  into  the  system  of  another  dis- 
trict, or  into  a  private  drain,  without  authority;*^  but  authority  tn 
carry  drainage  out  of  the  limits  of  the  district  does  not  include  the 
right  to  carry  it  into  another  district  and  abandon  it.^*  The  right  to 
find  an  outlet  in  the  drainage  system  of  another  district  will  depend 
for  the  most  part  upon  express  statutory  pennission.  The  mere 
authority  to  find  an  outlet  outside  the  limits  of  the  district  will  not 
authorize  the  casting  of  the  drainage  into  the  system  of  another  dis- 
trict if  the  result  is  to  overload  it ;  but,  if  necessary  to  make  use  of 
such  system,  the  cost  of  enlarging  it  to  make  it  adequate  to  the  need? 
of  both  districts  should  be  shared  by  the  district  seeking  to  make  sueli 


use.^' 

E.  896;  Gillett  v.  Kinderhook,  77  Hun, 
604,  28  N.  Y.  Siipp.  1044. 

But  the  English  public  health  act  of 
1876  does  not  preent  the  local  authority 
from  accepting  a  sewer  which  has  no 
outfall.  Honifiei/  Local  Board  v.  Davis 
[1893]  1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S. 
427,  68  L.  T.  N.  S.  503,  57  J.  P.  612,  4 
Reports,  322. 

"  A  municipal  corporation  having  the 
authority  to  construct  sewers  and 
drains  for  the  protection  and  improve- 
ment of  its  streets,  and,  as  incident 
thereto,  the  right  to  acquire  land  for 
that  purpo.se,  has  the  power  to  acquire 
an  easement  in  the  land  from  the  termi- 
nation of  a  street  on  a  river  bank  down 
to  low  water  mark  for  constructing  a 
gutter  as  a  drainage  outlet,  and  to  con- 
struct the  gutter  thereon.  Schipper  v. 
Aurora,  121  Ind.  164,  6  L.  R.  A.  318,  22 
N.  E.  878. 

^^McBean  v.  Fresno,  112  Cal.  159,  31 
I..  R.  A.  794.  53  Am.  St.  Rep.  191,  44 
Pac.  358;  Cochran  v.  Park  Ridge,  138 
111.  295.  27  N.  E.  939;  Valparaif*o  v. 
Parker,  148  Ind.  379,  47  N.  E.  330; 
Map  wood  Co.  v.  Mayxcood,  140  111.  216, 
29  *N.  E.  704. 

A  city  which,  by  its  charter,  is  given 
general  power  over  drainage,  has  im- 
plied authority  to  contract  with  a  land- 
owner beyond  the  corporate  limits  for 
permission  to  enlarge,  straighten,  and 
keep  in  repair  the  ditch  through  his 
premises  so  as  to  provide  a  sufTicient 
outlet  for  the  city  sewage,  where  its 
charter   further   requires   it  to   keep   a 


river  which  bounds  it  free  from  pollu- 
tion, and  there  is  no  other  outlet  avail- 
able, aside  from  the  ditch,  extending  be- 
yond its  limits.  Coldwater  v.  Tucker, 
36  Mich.  474,  24  Am.  Rep.  601. 

^Alhf.  (ien.  v.  Acton  Local  Board,  L. 
R.  22  Ch.  Div.  221,  52  L.  J.  Ch.  N.  S. 
108,  47  L.  T.  N.  S.  610,  31  Week.  Rep. 
1.53. 

But  equity  will  not  restrain  a  munic- 
ipal corponition  from  connecting  it-^ 
street  drains  with  a  private  sewer  con- 
stnictcd  to  cjirry  olf  surface  ^'ater 
which  naturally  flowed  through  a  gully 
on  the  same  land,  when  the  street  for- 
merly draini'd  through  the  gully,  and  the 
natural  flowagr  is  not  to  be  increased. 
Keating  v.  Pittsion,  8  Kulp,  421. 

^*Ellic€  Ticp.  V.  mies,  23  Can.  S.  C. 
429. 

An  injunction  will  \ye  granted  against 
a  city  di-'cbarging  sewage  on  lands  of  an 
adjacent  to\m  under  provision  of  the 
statute  authorizing  a  Ixjard  of  health  to 
restrain  bv  injunction  such  nuisance. 
Gmild  V.  Rochester,  105  N.  Y.  46,  12  N. 
E.  275,  Reversing  39  Hun,  79. 

But  in  the  case  of  Alty.  Gen.  v.  Ctrr- 
kenwcll  [1891]  3  Ch.  527.  60  L.  J.  Cb. 
N.  S.  788,  65  L.  T.  N.  S.  312,  40  Week. 
Rep.  185.  an  injunction  was  refused  to 
restrain  the  discharge  of  sewage  from 
one  district  into  another,  where  the  first 
district  had  authorized  private  connec- 
tions with  the  sewer,  the  remedy  being 
a  private  suit   against   the  inhabitants. 

^^Davfion  v.  Paver,  5  Hare.  415,  16  L. 
J.  Ch.  N.  S.  274,  11  Jur.  766. 
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The  que^ition  now  arises,  What  is  the  effect  of  failure  to  provide 
an  outlet  upon  the  validity  of  a  plan  for  the  drainage  system,  and  who 
may  take  advantage  of  it  ?    Unless  the  legislature  has  designated  the 
outlet  which  is  to  be  obtained,  the  question  of  outlet  is  within  the  dis- 
cretion of  the  authorities  ha\ang  the  improvement  in  charge,  and  a 
taxpayer  cannot  contest  the  validity  of  the  improvement  upon  the 
ground  that  the  outlet  chosen  is  inadequate.  ^'^     The  question  is  one 
of  fact,  the  decision  of  which  rests  primarily  with  the  authorities  in 
charge  of  the  work,  and  it  must  be  assumed  that  a  proper  outlet  has 
been  obtained,  or  will  be  obtained;  and,  therefore,  even  the  fact  tlnit 
the  discha]^  is  made  in  an  improper  place  cannot  be  taken  advan- 
tage of  to  defeat  an  assessment  for  the  cost  of  the  drain.^"^    The  power 
to  acquire  the  outlet  is  not  exhausted  with  one  attempt  to  exorcise  it, 
but,  in  case  the  one  acquired  proves  inadequate,  the  mistake  may  be 


See  also  S  174.  ante. 

Substantial  damages  need  not  be 
shown  to  entitle  a  board  of  pubHc  works 
to  an  injunction  restraining  tbe  dis- 
charge of  sewage  into  its  sewage  system 
by  an  adjoining  district,  where  the 
wrong  is  done  under  a  claim  of  right, 
not  only  to  discharge  such  sewage,  but 
to  increase  the  number  of  drains,  claim- 
ing sudi  a  right  by  prescription  on  be- 
half of  all  the  inhabitants  of  the  dis- 
trict. Atiy.  Oen.  v.  Acton  Local  Board, 
L.  R.  22  Ch.  Div.  221,  52  L.  J.  Ch.  N.  S. 
108,  47  L.  T.  N.  S.  610,  31  Week.  Rep. 
153. 

But  the  court,  in  that  cise  refused  to 
restrain  the  discharge  of  sewage  through 
drains  already  constructed,  upon  the 
ground  of  the  plaintiff's  delay  in  com- 
mencing the  proceedings,  and  the  great 
inconvenience  that  would  be  cast  upon 
the  defendant,  while  the  plaintiff  was 
not  shown  to  be  likely  to  suffer  any 
substantial  injury  therefrom. 

WTiere  an  arningement  was  entered 
into  whereby  two  municipalities  were  to 
connect  with  the  sewers  of  a  third, 
which  in  its  turn  was  to  connect  with 
the  sewers  of  Montreal,  upon  a  guar- 
anty by  the  third  municipality  against 
all  damai^es  which  might  result  to  Mon- 
treal, whether  from  the  connection  of 
&aid  sewers,  or  works  necessary  in  con- 
nection therewith,  and,  in  case  of  the 
Montreal  sewer  becoming  insulTicient,  to 
bear  the  proportional  cost  of  new  works, 
with  similar  gimranties  from  the  first 
two  municipalities  to  the  third,  such 
guaranty  bound  the  three  municipali- 
ties, not  only  for  all  damages  resulting 
from  the  act  ot  making  the  actual  con- 


nection of  the  sewers,  but  also  for  dam- 
ages that  might  be  subsequently  o<'ca- 
sioned  from  time  to  time  on  account  of 
the  user  by  tliem  of  the  Montreal  sewer: 
and  the  municipalities  are  not  relievetl 
from  contributing  to  the  cost  of  new 
works  rendered  necessary  on  account  of 
the  insufficiency  of  the  sewer  by  the 
post|)onenient  of  the  construction  of 
such  works  by  the  city  of  Montreal. 
Montreal  v.  Ste.  Cun^gonde,  32  Can.  S. 
C.  135. 

^HHlUson  V.  Crewman,  100  Mich.  591, 
59  N.  W.  .521;  Bickerdike  v.  Chicago, 
185  lU.  280,  56  N.  E.  1006. 

Whether  or  not  a  "proper"  outlet  has 
been  provided  for  a  proposed  sewer  is  a 
matter  left  to  the  discretion  of  the  vil- 
lage authorities,  with  which  the  court 
will  not  interfere  by  injunction  rcstr:iin- 
ing  the  construction  of  the  sewer,  un- 
less such  discretion  has  been  grossly 
abused.  Johnson  v.  Avondale,  1  Ohio 
C.  C.  229;  Church  v.  People,  179  111. 
205,  53  N.  E.  554. 

"The  fact  that  a  sewer  built  by  a 
municipality  discharges  into  a  private 
stream,  however  it  may  affect  the  rijr)>ts 
of  the  proprietors  of  that  stream,  docs 
not  relieve  a  person  assessed  for  the 
construction  of  the  sewer  from  liability 
on  the  assessment.  Cone  v.  Hartford, 
28  Conn.  363. 

It  is  no  defense  to  the  levy  of  a  spe- 
cial assessment  u|X)n  contiguous  lan«ls 
for  the  construction  of  a  sewer  within  a 
municipal  corporation  tliat  the  system 
ado])ted  requires  such  drainage  to  be  dis- 
cliarged  into  a  lake,  and  is  against  pub- 
lic policy.  The  question  as  to  whetlier 
the  lands  and  lots  of  the  city  shall  be 
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corrected  at  a  subsequent  period."  A  different  rule  obtains  when  the 
legislature  has  designated  the  outlet  into  which  the  drain  is  to  empty. 
In  such  case,  unless  the  provisions  of  the  statute  are  followed,  the 
entire  proceeding  is  void,  and  assessments  cannot  be  enforced.**  It 
need  not,  however,  appear  upon  the  face  of  the  ordinance  that  a 
proper  outlet  has  been  adopted  if  it  has  in  fact  been.^^    If  the  tax  bills 


drained,  and  bow  and  when  it  shall  be 
done,  are  within  the  legislative  discre- 
tion of  the  city  authorities.  Rich  v. 
Chicago,  162  111.  18.  38  N.  E.  255. 

"An  ordinance  of  a  municipal  corpo- 
ration for  the  construction  of  a  sewer  is 
not  invalid  because  it  does  not  provide 
for  obtaining  the  right  to  open  the 
same  in  a  branch  or  ravine  which  is  on 
private  property;  and  an  assessment 
levied  thereunder  is  valid.  It  is  imma- 
terial whether  such  right  is  obtained  be- 
fore or  after  the  passage  of  the  ordi- 
nanr*e  and  making  of  the  assessment. 
l^avne  v.  South  Springfield,  161  111.  285, 

44  N.  £.  105. 

A  municipal  board  has  the  power  to 
contract  for  the  construction  of  a  sewer, 
although  it  has  no  outlet  except  through 
a  plan  or  system  of  which  it  is  a  part 
but  whidi  cannot  be  completed;  since  it 
is  open  to  the  board  to  adopt  plans  to 
dispose  of  the  sewage  in  some  other 
mode,  and  it  may  gather  it  for  that  pur- 
pose.   Harney  v.  Benson,  113  Cal.  314, 

45  Pae.  087. 

The  fact  that  an  ordinance  of  a 
municipal  corporation  for  a  sewer  pro- 
vides nnr  an  outlet  by  a  ditch  running 
over  private  properly  is  no  reason,  in  a 
proceeding  to  confirm  a  special  assess- 
ment for  the  eost  of  constructing  such 
sewer,  for  declaring  the  ordinance  void ; 
although  it  might  be  a  reason  for  en- 
joining proceedings  thereunder  until  the 
right  to  use  the  groimd  over  which  the 
ditch  passes  is  obtained  by  condemna- 
tion or  otherwise.  Burhans  v.  Norwood 
Park,  138  111.  147,  27  N.  E.  1088. 

An  assessment  for  the  construction  of 
a  sewer  is  not  invalid  because  such  sew- 
er original  lyi  terminated  in  a  certain 
street  and  did  not  afford  a  proper  out- 
let, where,  at  the  time  sudi  Improve- 
ment was  determined  upon,  the  ultimate 
extension  thereof  to  a  river  was  contem- 
plated, and  such  extension  was  made 
within  a  year  so  as  to  afford  a  proper 
outlet.  WiUon  v.  Oinoinnati,  6  Ohio  N. 
P.  68. 

^•A  charter  provision  that  a  district 
sewer  shall  connect  with  another  dis- 
trict sewer,  public  sewer,  or  natural 
course  of  drainage,  is  a  substantial  mat- 


ter, and  must  be  followed  in  an  ordi- 
nance establishing  a  sewer,  or  the  eo;»t 
of  such  sewer  cannot  be  enforced  by  lo- 
cal assessment.  Johnson  v.  Duer,  115 
Mo.  366,  21  S.  W.  800;  Ueman  v.  Patfne. 
27  Mo.  App.  481 ;  Kansas  City  u.^r  of 
Kiiright  v.  Ratekin,  30  Mo.  App.  410. 

I'lider  a  charter  provision  requirinj^ 
that  district  sewers  must  connect  with  a 
public  sewer  or  another  district  sewer. 
or  with  the  natural  course  of  drainapp, 
the  municipality  cannot  construct  a  dis 
trict  sewer  to  connect  with  any  natural 
course  of  drainage  it  may  select,  but  it 
must  connect  with  the  natural  course  of 
drainage  constituting  the  base  or  basi^ 
of  some  part  of  its  sewer  system;  and  a 
connection  at  a  point  about  two  blocks 
removed  from  a  public  sewer,  with  a 
stream  or  ravine  which  flows  in  the 
same  general  direction  as  the  public 
sewer  and  empties  into  the  same  stream 
several  hundred  feet  away,  is  improper, 
as  the  public  sewer  is  the  proper  base 
for  that  part  of  the  sewer  system. 
Bayha  v.  Taylor,  36  Mo.  App.  427. 

Under  a  municipal  charter  declaring 
that  district  sewers  shall  connect  with  a 
public  sewer  or  other  district  sewer,  or 
with  the  natural  course  of  drainage,  an 
ordinance  was  invalid  where  it  provided 
for  the  construction  of  a  sewer  to  empty 
into  the  bed  of  a  creek  which  had  be- 
come filled  up  and  obstructed  so  that  it 
was  a  mere  pond  without  an  outlet;  and 
special  tax  bills  for  work  done  under 
the  ordinance  could  not  be  enforced. 
Kansas  use  of  Frear  Stove  d  Pipe  Mfg. 
Co.  V.  Stoope,  79  Mo.  446. 

Under  a  municipal  charter  providing 
that  district  sewers  shall  connect  with  a 
public  sewer  or  other  natural  source  of 
drainage,  an  ordinance  authorizing  tho 
construction  of  a  district  sewer  is  not 
invalid  by  reason  of  its  authorizing  a 
connection  with  a  district  sewer,  where 
such  sewer  connects  directly  with  a  pub- 
lic sewer,  and  is  of  ample  capacity  for 
such  purpose.  Eyerman  v.  Blaksley,  78 
Mo.  145. 

'""St,  Joseph  V.  Wilshire,  47  Mo.  App. 
125;  Akers  v.  Kolkmeyer,  07  Mo.  App. 
520,  71  S.  W.  536. 
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are  void  because  of  an  improper  outlet  they  cannot  be  rendered  valid 
by  subsequent  correction  of  the  error.^^     As  will  appear  from  the 
subsequent  section,  the  property  owner  who  is  injured  by  the  adoption 
of  an  inadequate  or  improper  outlet  may  maintain  an  action  to  com- 
pel the  adoption  of  a  proper  one,  or  for  the  injury  which  he  has  re- 
ceived.    As  lias  been  already  seen,^^  the  rule  is  firmly  established, 
contrary  to   the  contention  of  the  Indiana  court  in   Valparaiso  v. 
Hagan^^   that  mere  legislative  authority  to  procure  an  outlet  for 
«lrainage  does  not  include  the  right  to  use  a  natural  stream  for  that 
purpose  in  such  a  way  as  to  injure  tlie  rights  of  riparian  owners.  The 
use  of  land  which  has  been  acquired  for  a  sewer  outlet  may  be 
('hanged  by  the  legislature.^"*    So,  where  an  urban  authority  acquires 
more  land  than  necessary  for  the  imiuediate  disposal  of  sewage,  but 
which  \vill  ultimately  be  required  for  that  purpose,  it  need  not  sell 
the  land,  but  may  retain  it,  and  may  use  it  for  some  other  lawful 
purpose,  such  as  recreation  ground  or  the  like,  provided  nothing  is 
•<1one  which  will  impair  the  usefulness  of  the  land  for  the  ultimate 
purj>ose  to  which  it  is  to  be  devoted.^'^ 

807a.  Use  of  stream  as  outlet. —  As  has  already  been  seen,*  the 
r^treams  are  the  great  drains  which  are  provided  by  nature  to  carry  off 
the  rain  which  falls  upon  the  earth,  the  water  coming  from  melting 
snow,  and  the  water  which  comes  to  the  surface  in  the  form  of  springs. 
The  right  to  utilize  these  drains  to  carry  the  water  which  would  natu- 
rally find  its  way  into  them,  so  far  as  they  may  be  used  without  inflict- 
ing injury  upon  the  riparian  owner,  is  absolute.  A  municipal  corpora- 
tion or  drainage  district  may  make  its  drains  so  as  to  hasten  the  flow 
of  water  into  the  streams,  and  the  landowner  has  no  right  to  complain 
of  such  action  so  long  as  the  municipality  keeps  within  its  rights  f 
but  it  has  no  right  to  gather  water  from  a  tract  of  land  and  carry  it 
out  of  its  natural  course  and  throw  it  into  a  water  course  in  such  quan- 
tities that  the  capacity  of  the  stream  is  exceeded,  and  injury  is  there- 

'^B4Myka  v.  Taylor,  36  Mo.  App.  427.  containing  such  land,  as  the  latter  stat- 
"*  f  138,  ante,  ute  is  not  retroactive  so  as  to  impair  ac- 
*153  Ind.  340,  48  L.  R.  A.  707,  74  quired    rights.     South   Orange   v.    Mill- 
Am.  St.  Rep.  305,  54  N.  £.  1062.  hum  (N.  J.  L.)  36  Atl.  29. 

^8tai€j    Millbum    Ticp,.    Prosecutors,  "4 /ft/.   Oen.  v.  Teddington   [1898]    1 

T.  Si^th  Orange,  56  N.  J.  L.  264,  26  Atl.  Ch.  66,  67  L.  J.  Ch.  N.  S.  23,  77  L.  T.  X. 

75.  S.  426,  46  Week.  Rep.  88,  61  J.  P.  826. 

Bnt  a  municipality  that,  by  authority  *  f  186,  ante. 

of  a  statute,  haa  puchased  land  in  an  'Flynn  v.  Shenandoah,  10  Pa.  Co.  Ct. 

adjoining  township  for  sewage  disposal  622. 

beds  may  make  lawful  use  thereof,  not-  A  municipal  corporation  has  a  right 

withstanding   the    enactment,   before   it  to  use  a  water  course  crossing  streets,  as 

begins,   of  a   supplemental   or  amenda-  laid  out  on  a  plot,  as  an  outlet  for  the 

tory  act,  requiring  preliminary  consent  drainage  water  of  the  streets ;  and  ripa- 

from   the   authorities    of   the   township  rian    owners   on   the   stream   will    hold 
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by  done  to  the  riparian  o^^^ler.^  But  this  may  be  done  so  far  as  it  is 
possible  to  do  so  without  exceeding  the  capacity  of  the  stream.*  So, 
the  flow  of  the  water  cannot  be  liastened  so  rapidly  that  the  effect  is 
to  cast  the  water  in  a  body  onto  the  lower  property  to  its  injury.^  The 
principle  at  the  foundation  of  these  decisions  is  the  same  that  gov- 
erns the  dealing  with  surface  water  generally.  One  landowner  is  not 
permitted  to  relieve  himself  of  a  burden  actually  resting  upon  his 
land  to  the  injury  of  his  neighbor.  Sic  utcre  tuo  ut  alienum  non 
Icedas  is  the  maxim  which  governs  the  relation  with  respect  to  sur- 
face water ;  and  it  is  inunaterial  in  its  effect  upon  the  liability  of  the 
wrongdoer  whether  the  water  is  cast  directly  from  the  upper  onto  tlie 
lower  ground,  or  whether  it  is  cast  into  the  stream  in  such  quantities 
that  the  stream  no  longer  can  convey  it,  so  that  it  spreads  over  the 
adjoining  land  to  its  injury.  A  few  cases  have  lost  sight  of  this 
principle,  and  held  that  there  is  no  liability  for  this  flooding  of  the 
lower  land.  Thus,  in  Wheeler  v.  Worcester^  it  was  held  that  a  munic- 
ipal corporation  is  not  liable  to  the  owner  of  land  upon  a  stream  fov 
liie  overflow  of  his  property  by  the  stream  into  which  it  has  conducted 
its  surface  drainage,  if  no  more  than  the  natural  amount  of  water 
finds  its  way  into  the  stream,  although  the  flow  is  hastened  and  a  con- 
siderable amount  of  soil  is  washed  into  the  stream,  which  to  some  ex- 
tent obstructs  its  flow.  And  in  Cumberland  v.  Willison^  the  court 
held  that  a  municipal  corporation  is  not  liable  for  consequential  dani- 

their  right  subject  thereto,  so  far  as  the  condition,  does  not  render  it  liable  for 
increased  flow  of  water  is  caused  mere-  injury  to  property  caused  by  the  over- 
ly by  improvements.  'Siles*  Works  v.  flow  of  the  brook,  where  its  waters  are 
Cincinnati,  2  Disney  (Ohio)  400.  not  increased  by  the  part  of  the  plan 

^Flanders  v.  Franklin,  70  N.  H.   168,  executed. 

47    Atl.    88;    O'Brien   v.    8t,    Paul,    18  A  municipal  corporation  has  a  right 

Minn.  182,  Gil.  163;  MoBride  v.  Akron,  to  pour  its  sewers  and  drains  into  a  wa- 

12  Ohio  C.  C.  610.  ter  course,  without  being  under  any  ob- 

^Kemper  v.    Widow^   Home,   6   Ohio  ligation  to  keep  it  clear  to  its  mouth  on 

Dec.  Reprint,  1049.  the  private  property  through  which   it 

In    opening   and    paving   streets    and  flows.    This  right  is  not  lost  when  the 

gutters  a  mimicipality  performs  a  gov-  water  is   conducted  through  a  ooverec* 

emmental  duty;  and *^ the  fact  that  the  passageway.     Munn   ▼.   Pittsburgh,     40 

waters  of  a  brook  are  conriderably  in-  Pa.  364. 

creased  thereby  does  not  render  it  liable  *Voonan  v.  Albcmy,  79  N.  Y.  470,  35 

for  injuries  caused  by  the  overflow  of  Am.  Rep.  640. 

the   brook.     Wilson    v.    Waterhury,    73  An  injunction  will  be  granted  at  the 
Conn.   416,  47   Atl.   687.     And  in  that  suit  of  lower  riparian  proprietors  to  re- 
case  it  was  held  that  where  a  municipal-  strain  absolutely  the  proposed  introduc- 
ity,  by  its  charter,  is  given  power  to  use  tion  into  a  stream  by  a  municipality  of 
any  water  course  as  a  sewer,  and,  act-  an  artiflcial  supply  of  water  to  the  ex- 
ing  under  such  authority,  adopts  a  plan  tent  of  10,000,000,  gallons  every  twenty- 
for  a  sewerage  system  which   provides  four   hours.    Baltimore  v.   Appold,    42 
for  deepening  and  widening  the  channel  Md.  442. 
of  a   brook,  its  subsequent  conduct  in  *  10  Allen,  603. 
carrying  the  plan  only  partially  into  ex-  '  50  Md.  138,  33  Am.  Rep.  304. 
ecution,  leaving  the  brook  in  its  natural 
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ages  from  the  draining  of  surface  water  into  a  stream  by  the  extensive 
grading  and  paving  of  streets  in  the  exercise  of  its  powers,  and  with 
no  want  of  reasonable  care  and  skill  in  making  the  improvements, 
whereby  the  flow  is  increased  to  the  injury  of  proprietors  below. 
Both  decisions  lose  sight  of  the  fact  that  surface  water  cannot  be 
gathered  together  in  a  body  and  cast  onto  the  property  of  the  lower 
owner,  and  both  are  in  conflict  with  that  fundamental  rule.  The 
municipal  corporation,  in  hastening  the  flow  of  the  water,  is  bound 
to  take  notice  of  the  condition  which  it  will  thereby  create,  and  it 
must  see  that  all  structures  which  it  places  over  the  stream  are  suf- 
ficient to  carry  all  water  wliich  will  be  likely  to  flow  in  the  stream.^ 
An  injunction  will  not  be  granted  restraining  drainage  trustees  from 
constructing  a  steam  engine  for  the  purpose  of  draining  a  particular 
district  into  a  river  upon  the  ground  that  the  increased  body  of  water 
A'ill  injure  the  navigation  of  the  river  and  flood  the  adjacent  lands, 
where  it  is  uncertain  whether  the  operation  of  the  steam  engine  would 
have  that  effect,  the  proposed  engine  being  of  a  nature  easily  con- 
trolled, the  operation  of  which  can  be  stopped  on  its  becoming  appar- 
ent that  it  is  injurious,  as  it  will  be  time  enough  at  that  time  to  grant 
the  injunction ;  althougli  the  court  said  that  if  it  had  appeared  that  an 
engine  could  hardly  be  used  without  destroying  the  navigation  and 
flooding  the  districts,  it  woidd  have  held  that  its  erection  would  have 
amounted  to  a  beginning  of  the  injury,  and  would  have  re-strained  it® 
It  has  been  already  seen'^  that  the  municipality  has  no  right  to  turn 
its  sewage  into  a  stream.  But  in  Grey  ex  rel,  Sirtwion^  v.  Paterson}^ 
the  court  held  that  a  numicipal  corporation  makes  neither  natural, 
nor  reasonable  use  of  a  nontidal  and  non-navigable  river  wlien  it  dis- 
charges into  it  by  its  sewerage  system  vastly  more  than  the  natural 

*Stanehfield    v.    Newton,    142     Mass.  resulting  from  overflow  caused  by  the 

110,  7  N.  E.  703.  diversion  of  surface  water  into  a  stream 

A  dty  is  liable  for  each  overflow  of  by  a  city  without  providing  a  sufficient 

property  caused  by  its  diverting  surface  culvert  for  its  esca|)e.     Ibid. 

M-ater  into  a  stream  without  providing  But  in  Biltz  v.  Ashland,  3  Pa.  Co.  Ct. 

&  sufficiently   large   culvert   for   its  es-  412,  an  injunction  was  refused  against 

cape,  aa   for  a  separate  treApass;   and  conoi^ntrating   sewage   into    an     insuffi- 

the  statute  of  limitations  begins  to  run  cient  culvert  so  as  to  injure  the  plain - 

at  the  time  of  each  trespass,  and  not  at  tiff  by  its  overflow,  as  these  matters  bo- 

the  time  of  the  act  of  the  city  in  divert-  longed  to  the  discretion  of  the  borough, 

ing    the    water.     Finley    v.    Williams-  and    no    negligence    was    charged,    and 

huTgh,  24  Ky.  L.  Rep.  1336,  71  S.  W.  there  was  adequate  remedy  at  law;  and 

502.  the  culvert  ^vas  made  by  private  partien 

Whether  on  overflow  was  caused  part-  along  the  water  course, 

ly  by  nBAon   of  the  insufficiency  of  a  *Ripon  v.  Hohart,  3  Myl.  &  K.  169, 

culvert,  and  partly  by  the  diversion  of  Coop.  t.  Brougham,  333,  3  L.  J.  Ch.  N. 

porface   water,    and    the   proportionate  S.  145. 

jmrt  of  the  dama^  caused  by  the  diver-  "  §  138,  ante. 

Mon,  Sire  not   proper  questions  for  the  "  68  N.  J.  Eq.  1,  42  Atl.  749. 
jury,  in  an  aetioii  to  recover  damages 
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drainage  of  riparian  owners.  A  city  may  use  a  stream  for  receipt  of 
surface  drainage  from  its  streets  without  being  liable  to  a  lower 
riparian  owner,  although  the  effect  is  to  drive  the  fish  from  the 
stream." 
208.  Liability  for  injuries  caused  by  inadequacy  or  negligent  location 
outlet. —  Two  distinct  classes  of  people  may  be  injured  by  the  pro- 
vision of  an  outlet  which  is  insufficient  or  negligently  located :  First, 
those  whoso  property  is  situated  along  the  course  of  the  drain,  and 
which  is  either  not  drained,  or  is  made  to  suffer  by  the  overflow  of 
water  onto  it  by  the  insufliciency  of  the  outlet;  and  second,  those* 
w^iose  property  is  located  at  or  below  the  outlet,  and  who  are  injure*! 
by  the  casting  of  the  contents  of  the  drain  onto  their  property.  An 
owner  of  land  within  the  drainage  district,  who  has  been  assessed  for 
the  cost  of  the  drain,  may  compel  the  officers,  by  mandamus,  to  alter 
an  outlet  which  has  proved  to  be  insufficient  to  drain  his  pro^ierty  sc» 
as  to  afford  the  drainage  for  which  he  has  paid.^  The  inadequacy  of 
an  outlet  is,  however,  the  same  as  inadequacy  of  drainage  generally ; 
and,  since  the  public  is  not  bound  to  furnish  drainage  for  the  citizen?, 
the  latter  have  no  right  of  action  to  recover  for  injuries  caused  by  the 
fact  that  their  property  is  not  adequately  drained.  But,  in  case  land 
along  the  drain  is  flooded  by  the  overflow  of  the  drain  because  of  in- 
sufficient outlet,  the  owner  may  maintain  an  action  for  damages  in- 
flicted on  him  thereby;^  and  the  outlet  will  be  regarded  as  insufficient 
if  the  sewer  empties  into  a  stream  the  water  of  which  in  times  of  ordi- 
nary floods  is  likely  to  flow  into  the  sewer  to  the  injury  of  property 
owners  unless  some  measures  are  taken  to  prevent  such  injury.^  The 
action  of  a  local  authority  in  the  execution  of  its  statutory  power  in 
diverting  sewage  from  one  drain  or  sewer  into  another  already  sur- 
charged with  sewage,  whereby  damage  is  occasioned  to  an  individual 
occupier  of  premises,  is  not  a  mere  act  of  omission,  but  constitutes  the 
commission  of  a  legal  wrong,  in  respect  of  which  the  occupier  may 
maintain  an  action  for  the  damage  sustained.*     Constructing  a  sewer 

**Bainard  v.  Newton,  154  Mass.  265,  Borough    improvempn^.   commissioners 

27  N.  E.  995.  arc  guilty  of  negligence  in  connecting  a 

^Peotone  d  M.   Union  Drainage  Diet,  new   sewer  with  a  sewer  on   plaintiff's 

No.  1  V.  Adams,  163  111.  428,  45  N.  E.  premises  without  placing  therein  a  pen- 

2t56,  Affirming  61  111.  App.  435.  stock,  which  would  have  prevented  wa- 

'Louisville  v.  OWtaliey,  21  Ky.  L.  Rep.  ter   backing   into   the    plaintiff's   sewer. 

873,  53  S.  W.  287 ;  Neizcr  v.  Grookston,  where  the  previous  connection  with  Uie 

59  Minn.  244.  61  N.  VV.  21 ;  Harrigan  v.  old  sewer  had  such  a  penstock.     Ruck  v. 

Wilmington,    8    Houst.    (Del.)     140,    12  Williams,  3  Hurlst.  &  N.  308,  27  L.  J. 

Atl.  779;  Defer  v.  Detroit,  67  Mich.  346,  Exch.  N.  S.  357.  6  Week.  Rep.  622. 

34  N.  W.  080.  *Dent  v.  Bournemouth,  66  L.  J.  Q.  B. 

^Kansas  City  v.  King,  65  Kan.  64,  68  N.  S.  395. 
Tac.  1093. 
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outlet  so  that  it  will  deposit  the  contents  of  the  sewer  where  it  will  be 
a  menace  to  the  public  health  is  a  nuisance.    As  said  in  State  v.  Port- 
land,^ a  municipal  corporation  having  the  power  to  establish  public 
seiners,  at  the  same  time  acquires  the  corresponding  duties  and  obli- 
gations growing  out  of  the  exercise  of  the  power,  and  must,  at  its 
peril,  make  the  outfall  of  its  sewers  where  the  deposits  from  them 
will  be  promptly  removed  by  the  influx  of  the  tides,  so  that  they  will 
not  create  a  nuisance  either  to  public  health  or  the  right  of  naviga- 
tion ;  or  it  must  provide  for  tlioir  speedy  removal  in  some  other  mode. 
The  construction  of  a  sewer  outlet  in  such  a  way  as  to  cast  the  con- 
tents of  the  sewer  onto  private  property  is  a  direct  trespass  which  will 
be  enjoined  by  equity,®  and  will  give  the  landowner  a  right  to  recover 
damages  thereby  inflicted  on  him.''     And  ejectment  will  lie  against 
a  city  which  takes  possession  of  the  property  of  a  riparian  owner,  and 
constructs  thereon  a  sewer  outlet  into  the  river,  and  drives  and  main- 
tains piles  along  the  water  front  for  the  purpose  of  constructing  the 
^wer.*     A  discharge  of  a  sewer  near  private  property  so  as  to  di- 
minish its  value  will  give  the  owner  a  right  of  action,  and  the  fact  that 
he  had  given  his  permission  to  do  certain  acts  will  not  absolve  the 
municipality  from  liability  if  the  authority  given  was  exceeded.®   If 
the  sewer  is  constructed  by  the  municipal  corporation  the  fact  that 
I  he  filth  is  thrown  into  it  by  private  individuals  without  authority 

» 74  Me.  2e8,  43  Am.  Rep.  686.  pense.     Da/nhury  d  N,   R.  Co,  v.   Nor- 

*N€tc  York  O.  d  H.  R.  R,  Co.  v.  Roch-   trnlk,  37  Conn.  109. 
^nter,  127  N.  Y.  69h  28  N.  E.  416.  'Jacksonville  v.  Lambert,  62  111.  519; 

Where  a  municip&l  corporation  under   King  v.   Kansas  Oily,  68  Kan.  334,  49 
statutory    authority   changes   the  chan-   Pac.  88;  Troy  v.  Coleman,  58  Ala.  670; 
nel    of  a   brook   for  sewer   purposes,  it    Union   fiprings  v.  Jones,  58   Ala.   654; 
cannot  empty  sewage  into  the  old  chan-    Bradt  v.  Albany,  5  Hun,  591. 
nel  to  the  injury  of  the  owners  of  land       ^Hanitigton  v.  Port  Huron,  86  Mich, 
through  which  it  runs;  and  they  will  be   46,  13  L.  R.  A.  664,  48  N.  W.  641. 
entitled    to    an    injunction    to   restrain       *Loughran   v.   Des   Moines,   72    Iowa, 
*uch    action.     Woodward  v.   Woi-cester,    382,  34  N.  W.  172. 
121  Mass.  245.  A  city  is  liable  for  the  damages  sus- 

Where  a  railroad  is  carried  through  a  tained  by  a  landowner  by  reason  of  its 
deep  cut  or  excavation  under  a  street,  failure  to  complete  a  sewer  entirely 
which  crosses  it  by  a  bridge,  the  city  will  across  his  premi<^s,  the  owner's  consent 
not  be  allowed  to  construct,  and  equity  to  the  construction  of  which  was  given 
will  restrain  it  from  constructing,  a  sew-  on  condition,  agreed  to  by  the  city,  that 
er  which  will  discharge  the  water  of  it  should  be  so  constructed,  whereby  it 
the  street  into  the  cut,  under  the  is  allowed  to  discharge  upon  and  over- 
bridge,  thereby  ^idangering  the  excava-  flow  s:i:ch  premises.  McBride  v.  Akron, 
tioD  inll  and  the  railroad  station  sup-  12  Ohio  C.  C.  610. 
ported  by  it;  and  the  fact  that  the  con-  An  ow^er  of  land  may  eig'oin  a  munic- 
struction  of  the  railroad  in  an  excava-  ipal  corporation  and  highway  commis- 
tioa  intervepted  the  natural  drainage  of  sioners  from  extending  an  outlet  for  the 
atus  manicipality  will  not  alter  the  case,  sewage  of  the  municipality  along  a 
yrhat  a  drain  can  be  constructed  that  highway  in  a  direction  different  from 
will  not  injure  the  railroad,  though  at  that  of  the  natural  flow,  and  diseharg- 
i  cnster     but    not    unreasonable,    ex-  ing  the  same  at  a  point  where  it  will  flow 
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will  not  absolve  the  municipality  from  liability. ^^  The  fact  that  the 
act  of  the  mnncipality  was  quasi  judicial  will  not  relieve  it  from  lia- 
bility.^^ The  liability  attaches  in  case  the  sewage  is  turned  into  a 
water  way  in  such  a  way  as  to  destroy  access  to  wharves  and  piers.*- 
209.  Excessiye  cost. —  The  estimated  cost  of  the  improvement  enters? 
to  some  extent  into  the  question  of  the  adequacy  of  the  plan  adopte<]. 
If  the  drainage  is  for  the  improvement  of  the  health  or  the  enhance- 
ment of  the  prosperity  of  the  inhabitants  of  a  particular  section  of 
country,  the  question  of  its  desirability  will  be  governed  to  some  ex- 
tent by  the  amount  w'hich  must  be  paid  for  the  improvement.  If  the 
cost  will  be  so  great  that  the  inhabitants  can  better  afford  to  leave 
their  homes  and  seek  a  more  healthful  location  rather  than  pay  for  the 
drainage  it  can  hardly  be  said  that  the  scheme  is  practicable.  There- 
fore, in  all  cases  where  the  local  needs  are  the  determining  factors  in 
deciding  whether  or  not  the  drainage  should  be  undertaken,  cost  must 
be  taken  into  consideration.  But  where  the  property  in  its  unfortu- 
nate condition  constitutes  a  public  nuisance  the  public  may  require 
the  owner  to  drain  it  and  thereby  abate  iJie  nuisance,  although  the  cost 
is  greater  than  the  value  of  the  property.  In  such  case  the  property 
owner  must  bear  the  burden  of  the  unfortunate  condition  of  his  prop- 
erty. Except  in  the  latter  class  of  cases,  the  state  should  in  every  in- 
stance provide  that  the  cost  must  not  exceed  the  benefit  to  result  from 
the  improvement,  and,  in  case  it  does  not  do  so,  such  condition  should 
be  implied.  The  question  of  benefit  is,  however,  a  matter  resting 
largely  in  the  judgment  of  the  officers  to  whom  it  is  committed,  and  it 
is  a  question  on  which  persons  will  differ.  Therefore,  when  the  mat- 
ter is  committed  to  a  local  tribunal  its  decision  will  be  conclusive,  and 
the  court  will  not  hear  evidence  to  dispute  its  findings.^     An  assess- 

ficross  his  land,  where  the  injury  result-  constructing  its  sewers  as  to  destroy  a 

ing  from  the  noxious  odors  tlierefrom  is  marine  railway  by  the  sediment  depos- 

irreparnble,    and    its    continuance     will  ite<i  around  and  upon  it;  and  such  re- 

permanently    injure    the    property    and  suit  cannot  be  justified  by  a  discretion- 

liealth  of  sucli   owner   and  his   family,  ary  power  to  construct  drains.     Cahill 

Dierks     v.      Addison      Ticp.      Eighxcay  v.' Baltimore,  93  Md.  233,  48  Atl.  705. 

Comrs,  142  111.  197,  31  N.  E.  496.  But  the  provision  of  the  5th  Amend- 

^°Clnfie  V.  Woodstock,  23  Ont.  Rep.  99.  ment  to  the  United  States  Constitution, 

^^Beach  V.  hJlmira,  22  Hun,  158,  34  N.  that  private  property  shall  not  be  taken 

Y.  S.  R.  522,  UN.  Y.  Supp.  913.  for   public   use  without  just  compensa- 

^"iilright    V.    Kingston,    11    Hun,   594,  tion,   does   not   apply   to   the   act   of    a 

Appeal  dismissed  in  73  N.  Y.  592;  Hud-  municipal     corporation     of    a    state    in 

son  River  R.  Co,  v.  Loeh,  7  Robt.  418;  turning  the  flow  of  surface  water  into  a 

Constitutio7i  Wharf  Co.  v.  Boston,   156  public  stream  beside  a  wharf  in  such  a 

;Mas».   .397,  30  N.  E.   1134;   Bray  ton  v.  way  that  the  adjacent  water  was  made 

Fall  River,  113  Mass.  229,  18  Am.  Rep.  shallow  and   the  wharf  rendered  of  no 

470;  Clark  v.  Peckham,  9  R.  I.  455.  value.     Barron  v.  Baltimore,  7  Pet.  243, 

So,  a  municipal  corporation  is  liable  8  L.  ed.  672. 

for    damage    resulting    from    its    negli-  *  A  proceeding  for  condemnation  of  a 

gence  in  so  diverting  surface  water  and  right  of  way  for  a  drain  cannot  be  de 
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uient  for  a  sewer  is  not  invalid,  although  the  city  officers  have  no 
means  of  ascertaining  what  the  improvement  will  cost,  where  it  does 
not  appear  that  the  assessment  is  too  large,  or  that  the  authorities  have 
acted  dishonestly  in  the  matter.*  All  matters  which  are  necessary 
adjuncts  to  the  improvement  may  be  considered  as  part  of  its  cost,  and 
paid  for  out  of  the  assessment  raised.' 

210.  To  what  extent  mtiflt  plana  be  formnlated  and  published. — 
Knowledge  of  what  is  to  be  done  is  a  necessary  ingredient  in  passing 
judgment  upon  the  feasibility  of  any  plan  for  public  improvement. 
Therefore,  it  is  desirable  that  the  details  of  an  intended  improvement 
"^hould,  so  far  as  possible,  be  worked  out  and  stated  in  a  formal  man- 
ner before  the  proposition  of  its  adoption  is  submitted  to  the  voters, 
'jt  to  the  authorities  to  whom  the  matter  is  committed.  The  taxpayer 
Mas  a  right  to  have  this  done  in  order  that  he  may  know  whether  to 
i(*quicsce  in  the  proceeding,  or  to  take  the  steps  to  contest  it  Stat- 
utes authorizing  drainage  improvements  usually  require  that  the  pro- 
i-eedings  for  the  establishment  of  a  drain  shall  designate  the  plans, 
rout«,  specifications,  estimates,  and  all  other  matters  necessary  to  dis- 
ringuish  the  particular  improvement  contemplated,  and  to  give  per- 
Mjns  whose  property  will  be  taken,  or  who  will  be  taxed  for  it,  all 
information  which  they  may  require  in  forming  an  intelligent  judg- 
ment as  to  what  attitude  to  assume  towards  the  improvement.  All 
these  preliminary  matters  must  be  sufficiently  definite  to  enable  inter- 
i>ted   persons  to  act  intelligently  upon  the  matter.^     An  indefinite 

feated  on  the  ground  that  the  statute  'McChesney  y.  Hyd^  Park,  151  111.  634, 

authorizing   it   is   unconstitutional    be-  37  N.  E.  858. 

cause  the  tax  for  the  improvement  is  A  bill  by  a  landowner  to  enjoin  drain- 
roid  ao  far  as  it  exceeds  the  benefit  re-  age  commissioners  from  making  appro- 
rei>-ed,  where  the  statute  expressly  pro-  priations  from  the  general  fund  to  con- 
vides  that  the  benefit  and  cost  shall  be  struct  certain  subordinate  ditches  not 
ascertained  before  any  proceedings  are  necessary  for  the  general  drainage  of 
taken,  and  that,  if  the  cost  exceeds  the  the  whole  district  cannot  be  maintained 
Wnefit,  the  commissioners  can  proceed  in  the  absence  of  positive  allegations 
no  further  with  the  enterprise.  Red-  that  such  ditches  are  not  within  the 
i»ioFi  T.  Chacey,  7  N.  D.  231,  73  N.  W.  original  purpose  for  which  the  corpo- 
lOSl.  rate  funds  may  be  used,  so  that  all 
Endence  that  collectively  the  lands  lands  within  the  district  shall  receive 
affected  by  the  construction  of  a  public  their  proper  and  equal  benefits,  as  con- 
ditch  were  of  no  more  value  with  than  teni plated  when  the  lands  were  dassi- 
without  the  proposed  drainage  is  inad-  fied.  McFadden  v.  White,  31  111.  App. 
niissible  to  sustain  a  remonstrance  that  109. 

the  eoet  of  the  ditch  exceeds  the  aggre-  But  attorneys*  fees  cannot  be  assessed, 

prate  benefits,  where  the  aggregate  bene-  taxed  up,  and  collected  as  a  part  of  the 

fits  to  lands,  the  owners  of  which  are  expenses  of  the  location  or  construction 

making  no  objections  to  the  assessment,  of  a  ditch  from  the  landowners  aff'ected 

eicped  the  cost  of  the  drain.     Earhart  in  the  absence  of  a  statutory  provision 

F.  Farmers'  Creamery,   148  Ind.  70,  47  therefor    in    the    law    authorizing    the 

X.  E.  226.  ditch.     Kersey  v.  Turner,  99  Ind.  257. 

'Loomtjf  T.  Utile  Falls,  66  App.  Div.  'Fltafp,     Coar,     Prosecutor,   v.    Jersey 

m,  72  N.  y.  Supp.  774.  City,  36  N.  J.  L.  404;  Sheehan  v.  Fitch- 
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preliminary  order  cannot  be  aided  by  plans  made  at  the  time  of  con- 
struction.* A  substantial  compliance  with  the  requirements  to  set 
out  a  description  of  the  improvement  is,  however,  sufficient^  An  as- 
sessment is  not  invalidated  by  failure  to  make  and  record  plans  which 
had  no  relation  to  the  assessment*  The  lands  which  will  be  affected 
by  the  drain  should  be  described,*  as  well  as  the  territory  to  be 
drained.®  The  plan  as  published  will  be  given  a  reasonable  interpreta- 
tion to  effect  this  purpose,  and  it  will  not  be  defeated  by  mere  clerical 
errors  which  did  not  affect  the  substantial  rights  of  the  parties.'' 

211.  Cost  must  be  estimated. —  One  of  the  most  important  factors  in 
the  problem  of  the  desirability  of  a  proposed  drainage  improvement  is 
a  knowledge  of  the  cost.  Therefore,  that  item  should  be  correctly  es- 
timated from  the  best  possible  data  which  can  be  obtained ;  and,  if  the 
statute  requires  a  detailed  itemizing  of  cost  to  be  obtained  before  pro- 
ceeding with  the  improvoiiient,  a  failure  to  do  so  renders  the  proceed- 
ing illegal,  and  the  assessment  void.*  A  provision  in  a  ditching  law 
authorizing  persons  desiring  to  make  application  under  an  act  for  the 
construction  of  a  ditch  to  employ  an  engineer  to  enter  upon  such 
lands,  over  which  the  proposed  ditch  is  to  run,  as  far  as  necessary  to 
make  a  survey  and  schedule  and  an  estimate  of  the  cost  of  construe 
tion,  does  not  require  the  making  of  such  survey  and  estimate  before 
the  making  of  the  application,  unless  the  same  is  necessary  to  state  the 
facts  required  to  be  contained  tberein.^     A  provision  limiting  the  cost 

burg,  131  Mass.  623;  Kneeland  v.  Mil-  •Hyde  Park  v.  Carton,  132  111.  100,  23 
loaukee,  18  Wis.  412.  N.  E.  590. 

An  assessment  for  the  construction  of  ^Eyermann  v.  Provenchere,  15  Mo. 
sewers  and  other  work,  including  crib-   App.  256. 

bing,  manholes,  and  flush  tank,  is  void,  The  word  "fall,"  in  a  clause  of  an 
when  the  description  in  the  resolution  ordinance  specifying  the  location  and 
of  intention  is  insufficient  as  to  the  di-  construction  of  a  sewer,  will  be  eon- 
mensions,  nature,  and  character  of  the  strued  to  mean  "rise,"  where  the  effect 
work  and  the  materials  to  be  used.  Mo-  of  a  literal  interpretation  would  be  the 
Donnell  v.  Oillon,  134  Cal.  329,  66  Pac.  construction  of  a  sewer  with  the  outlet 
314.  hififber  than  the  starting  point,  and  it  is 

*8heeham.  v.  Fitohhurg,  131  Mass.  623.   evident  from  other  sections  of  the  ordi- 

*P€arce  v.  Hyde  Park,  126  111.  287,  18  nance  and  from  the  plans  and  specific}i- 
N.  E.  824.  tions  that  the  latter  word  was  intended. 

An  ordinance  of  a  municipal  corpora-  Steele  v.  River  Forest,  141  111.  302,  30 
tion  for  the  construction  of  a  sewer  is   N.  E.  1034. 

not  rendered  uncertain  by  reason  of  the  ^ Mills  v.  Detroit,  95  Midi.  422,  64  N. 
caption  failing  to  state  that  its  purpose  W.  897. 

in  part  was  to  provide  for  house  connec-  A  contract  for  a  sewer,  executed  by  a 
tions  with  the  sewer.  The  sewer  catch-  municipal  corporation  before  an  esti- 
basins,  manholes,  and  house  connections  mate  has  been  made  of  the  probable  ex- 
are  all  parts  of  one  improvement,  pense  of  the  work,  is  invalid,  so  that 
Hinsdale  v.  Shannon,  182  111.  312,  56  no  charge  can  be  created  against  abut- 
N.  E.  327.  ting    property    thereunder.     People     ex 

*Kelso  V.  Boston,  120  Mass.  297.  rel  Moore  v.'Neie  York,  5  Barb.  43. 

*Bennett  t.  Olney,  66  Mich.   634,  23        *8lusser  ▼.  Ransom,  39  Ind.  606. 
N.  W.  449. 
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of  the  improvement  to  the  amount  of  the  appropriation  based  upon 
the  preliminary  estimate  applies  only  to  improvements  paid  for  out 
of  the  general  funds,  and  not  to  those  paid  for  out  of  special  assess- 
ments.*    A  tax  for  a  sewer  is  not  illegal,  although  neither  the  resolu- 
tion ordering  the  sewer,  nor  the  one  that  assesses   the  tax,  in   terms 
names  the  gross  amount  to  be  paid,  or  the  amount  of  tax  to  be  assessed 
upon  each  tract  of  land,  and  the  owner  thereof,  when  the  resolution 
assessing  the  tax  named  the  street  through  which  the  sewer  was  to  be 
constructed  and  the  terminal  points,  and  ordered  that  the  tax  be  as- 
sessed and  levied  on  each  lot,  part  of  lot,  or  tract  of  ground  in  the  sum 
and  to  the  amount  shown  by  the  plat  of  the  city  engineer,  which  plat 
showed  the  amount  to  be  assessed  to  each  square  foot,  the  number  of 
square  feet  in  each  tract  of  ground,  and  the  total  assessment  for  each 
tract  of  ground  subject  to  be  assessed  for  the  sewer.* 

212.  Bonte  should  be  described. —  To  enable  those  who  are  to  be  af- 
fected by  the  construction  of  a  sewer,  either  by  being  assessed  for  ben- 
efits conferred  on  their  property,  or  by  having  land  taken  for  a  right 
of  way,  to  protect  their  rights  intelligently,  the  route  should  be  de- 
^ribed  in  the  preliminary  specifications  with  sufficient  accuracy  to 
enable  them  to  know  to  what  extent  they  will  be  affected  by  it  But 
the  route  which  will  ultimately  be  adopted  need  not  be  predetermined 
with  absolute  acciiracy.  It  is  suflScient  if  it  and  the  termini  are  ap- 
proximately indicated.^  A  petition  to  establish  a  drain  sufficiently 
<le6cribe8  it  where  it  contains  a  description  of  the  line  of  the  drain, 
♦ogether  with  a  table  showing  'the  numbers  of  the  stations  and  the 
depth  and  width,  so  that,  if  the  line  indicated  be  taken  to  mean  the 
center  line  of  the  strip  to  be  taken,  the  description  is  definite  and  cer- 
tain.* If,  however,  a  street  through  which  a  sewer  is  to  pass  is  en- 
tirely <»nitted  from  the  description  of  the  route,  no  valid  assessment 

'Fill  ▼.  Bwingley,  159  Mo.  45,  60  S.  drain  is  sufficient  where  it  gives  the  ter- 

W.  114.  minal  points  and  the  direction  which  it 

Therefore,   a   judgment  confirming   a  is  to  run,  with  the  distances.     Olark  v. 

special  assessment  levied  upon  land  in  Teller,  50  Mich.  618,  16  N.  W.  167. 

A  drainage  district  cannot  be  attacked  in  The  description  of  a  proposed  drain  to 

a  proceeding  to  foreclose  the  lien  for  tlie  commence  at  a  specified  point  upon   a 

unpaid    as.««eftsment,    upon    the    ground  designated  water  course  which  is  to  be 

That  the   whole  assessment  exceeds  the  deepened,     widened,     and     straightened 

estimated  cost  of  the  work  and  the  ex-  through  given  sections  terminating  at  a 

pense  of  the  assessment.     Hammond  v.  point     indicated,     sufficiently     complies 

P^opU,  169  HI.  545,  48  N.  E.  573.  with  a  statutory  provision  requiring  a 

*Dittoe  V.  Davenport,  74  Iowa,  66,  36  general    description    of    the    beginning, 

X.  W.  895.  the    route,    and    the   terminus    of     the 

*Hauser  ▼.   Burhank,   117   Mich.   463,  drain.     Brady   v.    Hayicard,    114   Mich. 

76  N.   W.    109:    State   ex  rcl   Ijiick   v.  .326,  72  N.  W.  233. 

Polk  Covnttf,  87  Minn.  325,  60  L.  R.  A.  ^A.nketell  v.  Haytoard,  119  Mich.  525, 

161.  92  N.  \V.  216.  78  N.  W.  567. 

A  petiiioa    to    lay    out    a   tcwnship 
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can  be  made  upon  the  owner  of  property  located  thereon,'  A  petition 
to  hiv  out  a  drain  is  insufficient  to  confer  jurisdiction  upon  the  drain 
commissioner  where  the  course  of  the  proposed  drain  is  left  to  the  de- 
termination of  the  commissioner.*  An  application  for  the  establish- 
ment of  a  drain,  which  gives  its  dimensions  and  describes  a  line- 
between  the  termini,  is  insufficient  where  it  fails  to  state  which  side 
of  the  line  the  land  should  be  taken,  or  to  give  any  data  from  which 
it  can  be  ascertained.®  A  proceeding  to  lay  out  a  public  ditch  will  be 
quashed  where  the  venire  to  summon  the  jury  failed  to  give  the  di- 
mensions of  the  ditch,  or  to  indicate  the  line  of  it  with  any  precision.'' 
213.  Dimensions  should  be  fixed. —  If  the  amount  of  the  tax  whicli 
will  be  levied  on  abutting  property  will  be  affected  by  the  dimensions 
of  the  proposed  improvement,  they  should  be  stated  in  the  preliminary 
proceedings  with  sufficient  accuracy  to  inform  the  persons  to  be  af- 
fected of  the  character  of  the  improvement  But  if  the  cost  is  to  b** 
estimated,  or  the  amount  to  be  charged  against  the  abutting  property 
is  determined,  so  that  the  size  of  the  improvement  will  have  no  effect, 
then  the  dimensions  need  be  stated  only  so  far  as  to  indicate  what  the 
improvement  is  to  be;^  but  even  then  such  facts  as  the  depth  and 
width  and  estimated  capacity  should  be  stated.^  If  the  statute  re 
quires  the  dimensions  of  the  proposed  sewer  to  be  stated  in  the  ordi 
nance,  the  common  council  cannot  delegate  the  power  to  determine^ 
them,  and  an  attempt  to  do  so  will  render  the  proceeding  void.^  Un- 
der a  charter  authorizing  the  construction  of  public  and  district  sew- 
ers, the  former  to  be  paid  for  by  the  city  and  the  latter  by  special  tax 
upon  the  property  located  in  the  district,  the  district  sewers  to  be  con- 
structed upon  recommendation  of  the  board  of  public  improvement, 

'Cincinnati  v.  Honnigfort,  32  Ohio  L.  void  for  uncertainty  where  the  only  de- 

J.  32.  scription  as  to  the  depth  and  grade  is 

*Null  v.  Zierle,  62  Mich.  640,  18  N.  that  '*said  sewer  shall  be  laid  at  a  prop- 

W.  348 ;  Frost  v.  Leathermant  55  Mich,  er  depth  and  grade  to  give  proper  fall 

33,  20  N.  W.  705.  and    drainage."     Alton     v.     Middleton, 

A  viev/  taken  by  the  jury  to  deter-  158  111.  442,  41  N.  E.  926. 

mine  the  necessity  for  a  public  ditch  is  *8t.  TAHiis  use  of  Murphy  v.  OUmens. 

defective  where  it  does  not  point  out  the  43    Mo.    396,    Overruling   8t.   Louis    v. 

line  of  the  ditch,  or  specify  its  dimen-  Oeters,  30  Mo.  456. 

sions,  but  refers  to  it  merely  by  name.  But  Judge  Baker  held  that  the  fail- 

Chapman  v.  Clark,  49  Mich.  305,  13  N.  ure  of  the  city  council  to  state,  either 

W.  601.  in  its  notice  of  the  passage  of  a  resolu- 

'Bennett  ▼.  Olney,  56  Mich.  634,  23  tion  for  the  construction  of  a  sewer,  or 

N.  W.  449.  in  the  resolution  itself  the  size  of  the 

*Chapman  v.  Clark,  49  Mich.  306,  13  proposed  sewer,  as  required  by  statute. 

N.  W.  601.  does  not  deprive  it  of  jurisdiction  to  or- 

^Dittoe  V.  Davenport,  74  Iowa,  66,  36  der    the    improvement,    and     is   not   a 

N.  W.  895.  ground  for   enjoining  the  collection   of 

*Milton  V.  Waoker,  40  Mich.  229.  the   assessment   therefor.     Rickoords   v. 

An  ordinance  of  a  municipal  corpora-  Hammond,  67  Fed.  380. 
tion  for  the  construction  of  a  sewer  is 
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and  to  be  of  such  dimensions  as  it  may  prescribe,  the  character  of  a 
?ewer  constructed  as  a  district  sewer  and  of  the  prescribed  dimen- 
sions is  not  open  to  attack  in  collateral  proceedings  to  enforce  the 
special  tax,  on  the  ground  that  its  main  stem,  being  8  feet  wide, 
constitutes  a  public  sewer.*  A  culvert  at  a  point  where  a  street  crosses 
a  stream  is  not  a  street  improvement  within  the  provisions  of  a  char- 
ter requiring  the  dimensions  of  the  improvement  to  be  determined  by 
ihe  city  council.*^ 

214<  Other  details  to  be  specified.—  The  materials  which  are  to  be 
used  in  the  construction  of  the  Improvement  should  also  be  specified, 
not  so  much  for  the  information  of  the  taxpayer,  as  for  the  purpose  of 
forming  a  basis  upon  which  contracts  may  be  let  and  the  execution  of 
*he  work  made  possible.^  An  ordinance  of  a  municipal  corporation 
merely  providing  for  the  construction  of  a  sewer,  without  providing 
for  its  being  covered  so  as  to  protect  the  same,  and  furnishing  no  data 
for  an  estimate  of  the  cost  of  such  covering,  is  void,  and  a  special  as- 
T^^smcnt  cannot  be  levied  under  it^  But  the  materials  to  be  used  in 
the  construction  of  the  sewer  need  not  be  specified  in  the  ordinance 
providing  for  its  construction  if  they  are  sufiiciently  identified  by  ref- 
erence or  otherwise  to  make  it  certain  what  they  are  to  be.^  The 
character  of  the  materials  to  be  used  must  be  detennined  by  the  coun- 
cil itself,  and  that  question  cannot  be  delegated  to  subordinate  offi- 
<-ials.*  Failure  to  comply  \vith  statutory  requirements  as  to  the  de- 
scription of  materials  will  destroy  the  power  to  assess  the  cost  of  the 
improvement  on  abutting  property.* 

The  number  and  approximate  location  of  openings  into  the  sewer 

*Heman  t.  Allen,  150  Mo.  634,  67  S.  *Aker8   ▼.   Kolkmeyer,  97   Mo.   App. 

W.  650.  Affirmed  in  181  U.  S.  402,  46  520,  71  S.  W.  636. 

U  ed.  022,  21  Sup.  Ct.  Rep.  645.  *8t.  Joseph  v.  Wilshire,  47  Mo.  App. 

Toung  t.  Kansas,  27  Mo.  App.  101.  125. 

^An  ordinance  directing  the  construe-  But,  although  an  ordinance  providing 
tion  of  several  sewers  sufficiently  con-  for  the  construction  of  a  sewer  improp- 
forms  to  a  pro\'i8ioQ  of  the  municipal  erly  delegated  to  the  city  engineer  pow- 
Hiarter  requiring  it  to  designate  the  er  to  prescribe  the  material  out  of 
material  of  which  the  sewers  are  to  be  whidi  the  manhole  and  catch-basins 
constructed  where  it  provides  that  the  were  to  be  made^  it  did  not  thereby  de- 
first  three  be  made  of  "vitrified  clay  prive  the  contractor  of  the  right  to  re- 
pipe,"  and  that  one  of  the  others  be  a  cover  on  the  special  tax  bills  the  amount 
*'sewer  made  of  pipe/'  and  that  each  of  due  for  the  construction  of  the  sewer 
the  remaining  ones  be  a  "pipe  sewer/'  less  the  amount  charged  for  the  manhole 
as  it  will  be  presumed  that  the  council  and  catch-basins,  where  such  amount 
intended  that  they  should  all  be  of  vit-  could  be  determined  from  the  contract. 
rifled  day, — the  same  material  as  that  Ihid. 

of  the   first   three.     8t,  Joseph  use  of  ^Ogden  v.  Lake  View,  121  III.  422,  13 

Boston   Nat,  Bank  y.    Landxs,  54  Mo.  N.  E.  159. 
App.  315. 

*Title  Guarantee  d  Trust  Co,  v.  CAi* 
eago,  162  HI.  505,  44  N.  E.  832. 
Vol.  IL— Watebs,  66. 


1040 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


[5  214 


must  be  specified  with  reasonable  certainty,  although  the  exact  spot 
where  they  should  be  placed  need  not  be  predetermined.®  And,  if 
the  character  of  the  improvement  is  such  that  manholes  and  catch- 
basins  are  not  required,  no  mention  need  be  made  of  them.*^  Where 
a  municipality  is  required  by  its  charter  to  designate  by  ordinance  the 
size  of  sewers  to  be  constructed  by  it,  but  the  charter  is  silent  as  to 
inlets,  manholes,  etc.,  and  as  to  the  material  of  which  they  are  to  be 
constructed,  it  may  regard  these  appendages  to  the  sewer  as  matters 
of  detail  not  necessary  to  be  inserted  in  the  ordinance.* 

*215.  ImproTement  miut  comply  with  statutory  requirements. —  As 
far  as  the  statute  prescribes  the  details  of  the  work  to  be  performed  it 
must  be  followed.  The  l^slature  has  the  ultimate  power,  and  when 
it  chooses  to  exercise  it  the  local  authorities  must  follow  its  mandates. 
But  the  statute  will  receive  a  liberal  construction  to  effect  the  intended 
object,  and  the  proceedings  will  not  be  defeated  upon  mere  technicali- 
ties. Thus,  an  ordinance  of  a  municipal  corporation  establishing  a 
system  of  drainage  and  sewers  for  the  entire  village  is  not  invalid  a< 
providing  for  a  double  improvement,  although  such  system  involves 
the  construction  of  sewers  in  different  streets.^  Advantage  of  a 
departure  from  the  statutory  requirements  must  be  taken  by  one  hav- 


•Springfield  v.  Mathus,  124  lU.  88,  16 
N.  E.  92;  Springfield  v.  Sale,  127  111. 
359,  20  N.  E.  86. 

An  ordinance  of  a  municipal  corpora- 
tion authorizing  the  construction  of  a 
sewer  is  not  void  for  uncertainty  in  the 
location  of  catch-hasins  provided  for, 
where  they  are  to  be  located  on  the  curb 
lines  of  the  street  at  such  points  as  the 
engineer  in  charge  shaU  direct.  Hina- 
dale  v.  Shannon,  182  111.  312,  55  N.  E. 
327. 

The  word  "necessary"  in  an  ordinance 
providing  for  the  construction  of  a  sew- 
er "with  necessary  manholes  and  inlets 
for  surface  drainage"  should  be  taken 
as  a  restrictive  term  as  respects  the  lo- 
cation of  the  manholes,  going  to  sliow 
where  they  slvould  be  constructed; — 
that  is,  they  are  to  be  where  it  is  neces- 
sary and  proper  that  they  should  be; 
and  is  sufficient  to  enable  a  civil  engi- 
neer to  determine  where  they  should  be 
located.  Springfield  v.  Mathu8,  124  111. 
88,  16  N.  E.  92. 

Wane  v.  Evanston,  150  111.  616,  37  N. 
E.  001. 

*St.  Joseph  use  of  Gibson  ▼.  Otren, 
110  Mo.  445,  19  S.  W.  713. 

'Walker  v  People,  170  111.  410,  48  N. 
E.  lOlO. 

An  ordinance  of  a  municipal  corpora- 


tion for  the  construction  of  a  main  eew- 
er  with  branches  is  not  invalid  as  pro- 
viding for  more  than  one  improvement. 
Payne  v.  South  Springfield,  161  111.  285. 
44  N.  E.  105. 

An  ordinance  of  a  municipal  corpora- 
tion for  the.  construction  of  a  sewer  is 
not  void  as  providing  for  a  double  im- 
provement beaiuse  it  provides  for  the 
construction  of  more  than  one  sewer, 
one  having  house  connection  and  the 
others  not,  and  not  coming  into  actual 
connection  with  each  other,  where  they 
are  to  be  made  of  the  same  material 
and  in  the  same  wav.  Hinsdale  v. 
Shannon,  182  111.  312,  55  N.  E.  327. 

The  mere  fact  that  the  city  council  of 
a  municipal  corporation  ordered  a  line 
of  pipe  sewers  to  be  laid  so  that  the  out- 
let should  be  at  an  intermediate  point 
instead  of  at  either  end  does  not  convert 
the  line  into  separate  lines  so  as  to  ren- 
der the  ordinance  providing  for  the  im- 
provement void  because  creating  a 
double  improvement.  Church  v.  People, 
179  111.  205,  53  N.  E.  654. 

A  city  ordinance  providing  for  the 
construction  of  a  sewer  in  a  street  in 
connection  with  the  grading  and  pavinjr 
thereof,  and  for  a  levy  of  one  assess- 
ment for  the  entire  improvement,  is  not 
void  as  embracing  more  than  one  sepa- 
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ing  a  right  to  raise  the  question,  and  it  is  not  a  valid  defense  to  a  pros- 
ecution for  obstructing  the  drain.' 

216.  Failure  to  follow  specifications. —  It  is  not  always  possible  to 
carry  out  the  improvement  in  strict  accordance  with  the  specifications 
which  were  adopted  as  a  working  plan.  An  immaterial  departure 
Uierefrom  will  not  destroy  the  right  to  proceed  with  the  improvement. 
Thus,  the  supervisors,  in  laying  out  a  ditch  under  the  drainage  law, 
liave  the  right  to  make  any  variation  from  the  line  thereof,  in  their 
discretion,  provided  they  do  not  so  far  depart  from  the  line  proposed 
in  the  petition  as  to  make  materially  another  and  a  different  line.^ 
The  commissioners  of  a  drainage  district,  under  the  drainage  laws  of 
Illinois,  may  change  the  plan  for  the  drainage  of  such  district  as 
« originally  adopted,  and  upon  which  the  lands  in  the  district  were 
classified,  and  may  make  a  second  levy  of  assessments,  if  necessary 
to  carry  out  the  plans  as  changed,  without  giving  notice  to  the  owners 
•  »f  such  lands  either  of  the  change  of  the  plans  or  of  the  second  levy, 
where  such  change  is  necessary  effectually  to  drain  all  the  lands  of  the 
•listrict  as  contemplated  when  such  classification  was  made;  and  in 
-iich  case  they  need  not  complete  the  work  under  the  original  plan  be- 
fore making  the  change.*     There  is  nothing  in  the  law  forbidding  the 

r.it^  and  distinct  improyement,  but  ir  by  the  city  for  the  oonRtniction  of  a 
•inly  one  of  several  elements  which,  sewer  in  the  street  upon  which  such  lot 
'*  hen  united,  constitute  a  single^  whole  fronts,  on  the  ground  that  there  was  a 
improrement.  Murphy  v.  Peoria,  119  deviation  in  the  location  thereof  from 
111.  500,  9  N.  £.  895.  that  provided  in  the  ordinance  authoriz- 

^ Freeman  v.  ^yeeks,  48  Mich.  255,  12  ing  such  improvement,  where  such 
X.  W.  215.  change  does  not  render  the  sewer  less 

In  an  action  for  damages  for  ob-  beneficial  to  his  property.  Ro8axter  y. 
^tnieiing  a  ditdi  by  which  the  land  of  Lake  Forest,  151  111.  489,  38  N.  E.  359. 
one  owner  is  drained  over  that  of  an  ad-  In  an  action  for  damages  and  an  or- 
joining  owner,  the  proceeding,  under  a  der  of  sale  against  land  for  a  special  as- 
-tatnto  by  which  the  ditch  was  estab-  sessment  for  the  construction  of  a  sew- 
limbed,  being  a  final  proceeding  in  a  er  conceded  to  have  been  located  on  a 
competent  court  having  jurisdiction  difTerent  line  than  that  designated  in 
f^rer  the  subject-matter  and  the  parties  the  ordinance  providing  for  its  con- 
to  the  record,  cannot  be  collaterally  at-  struction,  the  burden  of  proof  is  upon 
tacked  for  irregularity  by  one  who  was  the  municipal  corporation  to  show  that 
A  party  to  that  proceeding.  Chambers  the  location  of  the  completed  sewer  is 
V.  Ktfle,  67  Tnd.  200.  substantially  the  location  established  by 

'Donnelly  v.  Decker,  58  Wis.  461,  46  the  ordinance,  and  that  the  deviation 
Am,  Rep.  637.  17  N.  W.  389:  People  ex  has  not  operated  to  the  injury  of  the 
rW.  Raywond  v.  Church,  192  111.  302,  61  owners  of  property  against  which  the 
V.  W.  496:  f^f.  Joseph  use  of  Saxton  judgment  is  sought,  and  that  the  sewer 
Sat.  Bank  v.  Landis,  54  Mo.  App.  315;  as  constructed  is  not  less  beneficial  to 
«?irr.-  V.  Staie,  131  Ind.  393.  31  N.  E.  such  properly  than  it  would  have  been 
«il  :  Dffdpe  County  y.  Acorn,  01  Xeb.  376.  if  located  in  litenil  compliance  with 
^.'>  X.  W.  2!»2;  Ftrrlamation  Dist.  Xo.  Sy.  the  terms  of  the  ordinance.  Church  v. 
Coiifnan,  65  Cal.  635.  4  Pac.  676;  Butts  People.  174  111.  366.  51  N.  E.  747. 
• .  VanfjTta  County,  100  Iowa,  74,  69  X.  -Reynolds  v.  Milk  Grove  Special 
\V.  284,  *  Draimtge  Dist.    134   111.   268.   25  N.  E. 

Thi»  omier  of  a  rity  lot  cannot  defeat    516,  Affirming  34  111.  App.  302. 
a  speeial  a.«!«f»««ment  levied  on  the  same 
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change^  and  the  drainage  of  the  lands  would  be  greatly  embarrassed  if 
there  were  no  power  to  correct  mistakes.  But  there  is  no  right  to 
make  such  a  departure  as  to  constitute  the  improvement  a  different 
one  from  that  which  was  described  in  the  original  plan.  Thus,  a 
sewer  cannot  be  laid  in  another  street  from  that  described.'  Nor  can 
the  route  be  changed  so  as  to  pass  through  property  not  originally 
mentioned.*  And,  after  the  damages  have  been  assessed  for  the  land 
to  be  taken,  no  departure  can  be  made  from  the  route  paid  for.'  Per- 
sons interested  in  the  improvement  may,  however,  estop  themselves 
from  taking  advantage  of  an  illegal  departure  from  the  route  chosen. 
It  is  no  objection  to  a  proceeding  to  establish  a  drain  that  it  extends 
beyond  the  line  of  the  lands  described  in  the  original  application, 
where  the  plaintiff's  lands  are  not  injured  thereby,  nor  his  taxes  in- 
creased by  the  extension,  which  is  paid  for  by  the  owners  whose  lands; 
it  crosses.®  A  lando^^Tier  is  not  entitled  to  equitable  relief  from  a 
change  in  the  line  of  a  ditch  affecting  his  lands,  and  for  the  construc- 
tion of  which  a  share  is  allotted  thereto,  where  the  change  is  not  on 
his  own  lands,  and  in  no  way  affects  the  drainage  thereof 

The  failure  of  the  one  who  has  contracted  to  perform  the  work  to 
comply  with  his  contract  is  usually  to  be  taken  advantage  of  by  the 
public  authorities  with  whom  the  contract  is  made,  and  the  taxpayer 
cannot  escape  liability  for  his  assessment  by  the  fact  that  the  im- 
provement was  not  completed  in  time,  or  does  not  fully  comply  with 
the  requirements  of  the  specification.®  But,  in  case  the  payment  i< 
to  be  made  directly  to  the  contractor  by  the  taxpayer,  the  contract  mav 
provide  that,  in  case  the  contract  is  not  complied  with,  the  tax  bill- 

^Re  Drake,  69  Hun,  95,  28  N.  Y.  Supp.  ^Fafrell  v.  Kingaessing  &  T.  Meadoir 

264.  Oo,  2  Walk.  (Pa.)  502. 

*  A  municipal  lien  for  the  construe-  The  misconduct  of  a  commissioner  ap 

tion  of  a  sewer  cannot  stand  where  the  pointed  by  the  court  to  construct  a  puh- 

property    abuta   on   the   sewer    as    con-  J>c  dit<jh  in  failing  to  have  the  work  per- 

structcd,  but  not  on  the  route  as  desig-  formed    m    accordance    with    the    plan ^ 

nated     in    the    authorizing    ordinance,  and  specifications  does  not  affect  the  or- 

Scranton  City  v.  Kingsbury,  4  Pa.  Dist.  ^^^^  ^^  ^*1^  <^«».'<^  esUblishing  the  ditch 

«    --^            ^              if        jy»  j^,^^  requiring  its  construction,  so  as  to 

*an  *!'i  J  T^  T\'  *    -kT^    n    la   defeat   the    lien    of    an    assessment   on 

Rutledgey,  Drainage  Dtst.  No.  6,  18    j^^^  ^^^^^^^^^  ^.^^  ^j,^  ^^^^^  ^^  ^^^^ 

111.  App.  055.  ^^^^  gtijl  remains  to  cause  the  work  to 
'Davtson  y.  Otis,  24  Mich.  23.  ^g    completed   in    accordaaoe   with    the 
One  who  knows  of  the  proceedings  to  gpirit  ajid  intention  of  the  order  made 
relociite  a  ditch,  and  takes  a  contract  to  jn  the  first  instance.     Haoketi  v.  State, 
dig  it,  and  does  dig  part  of  it.   is  es-  113  ind.  532,  15  N.  E.  799. 
topped    from    theretifter   attacking    the       It  is  no  defense  to  an  action  to  en- 
proceedings  of  the  drain  coniniissioner.  force  the  collection  of  an  assessment  for 
People  ex  rel.  RonUger  v.  Drain   Com-  the  construction  of  a  public  ditch  that 
missioncra,  40  Mich.  745.  the  work  was  not  completed  or  that  it 
''Cooper  V.  Shair,  148  Tnd.  313.  47  N.  had  not  been  or  would  not  be  done  ac- 
E.  679;  Rooae^'clt  Hospital  v.  ^ew  York,  cordinir  to  contrnrt,  where  the  law  un- 
84  N.  V.  108,  Affirming  18  Hun,  582.  der  which  the  ditch  was  established  au- 
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should  not  be  enforced,  and  then  the  contractor  can  have  no  redress 
upon  the  taxpayer  in  case  he  fails  to  comply  with  his  contract.® 

216a.  Change  in  materials  or  details  of  work. —  A  municipal  corpo- 
ration has  the  power  to  make  such  minor  changes  in  the  construction 
of  a  sewer  as  are  within  the  general  scope  of  the  original  plan  and 
necessary  to  render  it  at  all  effective,  although  not  provided  for  in  the 
onlinance  under  which  the  improvement  is  constructed.   An  iron  door 
opening  outward  to  permit  the  escape  of  sewage  into  the  river,  but  clos- 
ing in  case  of  a  flood  so  as  to  prevent  backwater  from  getting  into  the 
sewer,  is  included  within  this  cat^ory.^     But  no  change  can  be  made 
in  carrying  out  the  plan  of  the  work  which  will  make  it  in  fact  a  dif- 
ferent improvement  from  that  specified;^  nor  can  additional  work  be 
done  not  contemplated  in  the  original  ordinance.®     If  it  is  found  nec- 


tiiorizes  the  drainage  commissioner  to 
exercise  a  reasonable  discretion  in  levy- 
ing assessments  to  secure  in  advance 
money  to  pay  for  work  in  progress,  and 
girea  laniiowners  adequate  remedy  to 
compel  a  performance  of  the  work  in  ac- 
ocH^noe  with  the  specifications.  Racer 
T.  State,  131  Ind.  393,  31  N.  E.  81. 

The  acoeptance  of  the  work  upon  a 
sewer  by  the  city  council  is  conclusive 
in  a  proceeding  for  enforcing  assess- 
ments therefor  as  to  the  necessity  of  the 
work  and  the  manner  of  doing  it ;  and  a 
defensse  that  the  work  was  not  done  in 
accordance  with  the  specifications  can- 
not be  interposed.  Allen  v.  WoodSy  20 
Kt.  U  Rep.  59,  45  S.  W.  106;  Allen 
County  ▼.  Silvers,  22  Ind.  491. 

iSo,  the  remedy  where  a  city  is  about 
to  pay  contractors  for  sewer  work  not 
performed  according  to  the  contract  is 
not  to  enjoin  the  collector  from  selling 
land  for  the  pajTuent  of  the  assessment, 
but  to  ask  that  the  city  be  restrained 
from  thus  improperly  paying  out  the 
fund.  Hciurofh  v.  Kochersperger,  173 
HI.  205,  50  N.  E.  171. 

•  WTiere  a  contract  for  the  construc- 
tion of  a  sewer  was  forfeited  by  failure 
of  the  contractor  to  complete  the  work 
within  the  time  stipulated  therein,  the 
tax  biUs  issued  in  payment  of  the  work 
were  Toid,  and  were  not  validated  by  an 
ordinance  extending  the  time  to  do  the 
work,  made  after  the  forfeiture.  T^eill 
T.  Gates,  152  Mo.  585,  54  S.  W.  460. 

The  failure  to  construct  a  sewer  with- 
in the  time  specified  in  the  contract  is 
not  excused,  so  as  to  entitle  the  con- 
traHoT  to  collect  the  special  tax  bills, 
\fj  the  fact  that  the  delay  wa.s  en  used  by 
^n  injimction.  Where  it  was  sued  out  by 
*  third  person,  an<i    n-as   not  based  on 


the  illegality  of  the  work.  Whittemore 
V.  Sills,  76  Mo.  App.  248. 

But  a  contractor  is  not  prevented 
from  collecting  the  special  tax  bills  for 
the  construction  of  a  sewer  by  the  fact 
that,  by  reason  of  an  injunction  issued 
against  the  work,  he  failed  to  complete 
it  within  the  time  specified  in  the  ordi- 
nance, where  the  ordinance  referred  to 
the  plans  and  specifications  as  a  part 
thereof,  in  which  it  was  provided  that 
the  contractor  should  be  entitled  to  ad- 
ditional time  equal  to  the  delay  caust»d 
by  a  suspension  of  the  work  from  any 
cause.    Ibid. 

^People  ex  ret.  McComaok  v.  McWc- 
ihy,  177  111.  334,  62  N.  E.  479. 

An  order  to  lay  a  sewer  of  15  and  12 
inch  pipe,  located  as  shown  on  a  plan 
on  file,  is  sufficiently  complied  with  to 
uphold  an  assessment  if  the  plan  shows 
that  a  part  of  the  pipe  is  to  be  24  inch, 
which  size  is  used  where  called  for  by 
the  plan.  Bowditch  v.  Superintendent 
of  Streets,  168  Mass.  239,  46  N.  E.  1020. 

*State,  Hohoken,  Prosecutor,  v.  Chani- 
herlain,  37  N.  J.  L,  51;  Columbus  v. 
Storey,  35  Ind.  97. 

An  assessment  for  the  construction  of 
a  sewor  system  will  not  be  rendered 
void  by  the  fact  that  the  sewer  is  not 
laid  under  two  streets  comprised  in  the 
system  l)ocan«?o  they  are  not  graded  so 
as  to  })e  ready  for  a  sewer,  where  the 
sewers  to  be  laid  in  them  are  only  lat- 
erals draining  these  streets  alone,  so 
that  the  whole  benefit  of  the  system 
would  a  or  rue  to  the  owners  of  the  prop- 
erty assessed,  whether  the  sewers  were 
constructed  in  such  streets  or  not. 
Wnrpll  V.  Cincinnati,  45  Ohio  St.  407, 
15  N.  E.  106. 

•The  cost  of  extending  the  point  of 
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essary  to  construct  new  work,  instead  of  using  old  as  was  contem- 
plated, such  change  may  be  made.*  So,  the  grade  and  materials  and 
size  of  the  improvement  may  be  changed  as  the  progress  shows  it  to 
be  necessary,  without  destroying  the  riglit  to  proceed.^  If  the  rem- 
edy for  a  departure  from  the  plans  is  specified  by  the  statute,  that 
remedy  must  be  followed,  and  there  will  be  no  right  to  claim  relief 
from  the  assessment,  or  to  enjoin  the  completion  of  the  improvement. 
Thus,  if  the  taxpayer  is  given  a  remedy  by  application  to  the  court 
having  the  work  in  charge,  he  cannot  permit  tlie  work  to  become  com- 
pleted and  then  object  to  paying  his  assessment.®     So,  it  is  no  defense 

disdiarge  of  a  sewer  out  to  the  middle  for  flushing  them  at  intervals,  and  dis- 
of  a  river  by  means  of  an  iron  pipe  is  charging  into  the  river,  the  plans  for 
not  properly  chargeable  to  the  assess-  which  comprise  many  details  relating  to 
ment  fund  for  the  construction  of  the  laterals,  and  prescribing  form,  mate- 
sewer,  under  an  ordinance  which  does  rials,  size,  estimated  cost,  etc.,  will  not 
not  provide  for  such  extension.  People  be  avoided  because  the  main  sewer  was 
ex  rel.  McComack  v.  McWethy,  177  111.  built  before  the  canal  (the  common 
334,  52  N.  E.  479.  council  being  entitled  to  designate  the 

A  municipal  corporation  has  no  pow-  time  of  building),  or  because  alterations 
er  to  construct  extra  sewers  and  addi-  were  made  in  tl)e  grade,  form,  dimen- 
tional  catch-basins  not  provided  for  in  sions,  and  materials,  and  allowances 
the  ordinance  under  which  a  sewer  is  were  made  to  contractors  for  extra 
constructed,  although  such  changes  work  beyond  the  specifications;  or  be- 
make  the  sewer  more  beneficial  than  the  cause  the  sewer  assessed  for  oonnectj* 
one  provided  for;  nor  is  the  assessment  with  a  sewer  upon  property  already  as- 
fund  collected  for  such  improvement  sessed  and  paid  for;  or  because  laterals 
chargeable  for  their  cost.     Ihid.  were  added  not  included  in  plan;  or  be- 

The  drainage  commissioners  of  a  dis-  cause  of  faulty,  mistaken,  or  fraudulent 
trict  organized  under  the  drainage  laws  construction  by  the  contractor;  or  be- 
of  Illinois  have  no  power  to  contract  cause  the  sewer  was  built  through  pri- 
with  an  individual  for  the  removal  of  vate  property ;  or  because  it  will  not  an- 
his  dam  across  a  creek  to  afford  better  swer  its  expected  purpose;  or  because 
drainage  facilities  for  the  district,  or  to  of  errors  or  omissions  in  the  assessment 
assess  the  lands  of  the  district  to  pay  roll :  for  the  reason,  that  the  statute 
the  consideration  agreed  by  them  to  be  empowers  the  commissioners  to  oon- 
paid  such  individual,  where  such  im-  struct  the  canal,  locks,  sewers,  and 
provement  was  not  described  in  the  re-  drains  as  planned,  and  to  make  all  nec- 
port  and  accompanying  plans  and  pro-  essary  or  convenient  changes  during  the 
files  filed  by  them  when  the  district  was  progress  of  the  work ;  and  they  also 
organized,  and  they  did  not,  prior  to  have  the  power  to  correct  errors  and 
the  making  of  such  contract,  file  a  re-  omissions  from  the  assessment  roll,  and 
port  recommending  such  improvement,  to  make  an  entirely  new  one  if  neces- 
so  as  to  afford  the  owners  erf  lands  in  sary.  State,  Vanderheck,  Prosecutor y  v. 
the  district  an  opportunity  to  be  heard  Jersry  City,  29  N.  J.  L.  441;  Btate, 
thereon.  Badger  v.  Inlet  Drainage  Diet.  Piard,  Prosecutor,  v.  Jersey  City,  30  N. 
141  111.  540,  31  N.  E.  170,  Affirming  42  J.  T^  148. 
111.  App.  79.  *8hrnck  v.  Covault,  144  Ind.  260,  43 

*8tate,  Piard,  Prosecutor,  v.  Jersey  N.  E.  229;  Indianapolis  d  G.  Gravel 
City,  30  N.  J.  L.  148.  Road  Co.  v.  State,  106  Ind.  37,  4  N.  E. 

•Sewer  assessments  In  Jersey  city,  316. 
levied  for  a  system  reported  by  the  wa-  The  question  whether  the  commission- 
ter  commissioners  and  adopted  by  the  ers  of  a  drainage  district,  organized  un- 
common council,  providing  for  main  der  the  farm  drainage  act  of  Illinois, 
sewers  laid  on  an  incline  due  to  the  dif-  may  lay  tile  deeper  than  proposed  by 
fiM-enco  between  high  and  low  water,  the  engineer's  plans  without  entering  a 
connected  with  a  ct^nal  into  which  wa-  resolution  to  that  effect  of  record  can- 
ter is  admitted  by  automatic  tide  gates   not  be  raised  on  appeal  by  a  landowner 
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to  the  collection  of  a  drainage  assessment  that  the  ditch  was  being  con- 
structed contrary  to  the  plans  and  specifications,  and  that  the  same 
would  not  be  completed  in  accordance  therewith,  where  the  lando^vner 
has  a  remedy  for  such  divergence  by  direct  proceedings  against  the 
commissioners  in   the  court   having  the  work   in   charge. "^     It   is   no 
snx>und  for  the  issuing  of  a  writ  of  injunction  restraining  the  collec- 
fion  of  an  assessment  on  an  owner's  land  for  the  construction  of  a 
<lraiii  that  the  drain  was  not  constructed  as  laid  out  and  established, 
where  the  duty  of  determining  that  question  is  by  law  expressly  de- 
volved upon  the  lx)ard  of  commissioners,  whose  decision  cannot  be 
endlaterally  attacked  solely  upon  that  ground.®     Damages  for  alleged 
failure  to  complete  the  improvement  according  to  the  specifications 
are  not  proper  subjects,  either  of  set-off  or  counterclaim.®     A  drain- 
age commissioner  is   liable  on   his  bond,  given  for  the  faithful  dis- 
charge   of    his  duties  in    constructing  a    public  ditch,  for    damages 
I't^ultiiig  from  an  unauthorized  deviation  by  him  from  the  plans  and 
specifiications  according  to  which  the  work  was  ordered  by  the  court 
to  be  constructed,  the  measure  of  which  is  the  amount  necessary  to 
complete  the  ditch  in  the  manner  ordered.*® 

VIII.  Eight  of  way. 

217.  TTsc  of  street  for  drain. —  Drainage  being  necessary  for  the 
-afety  of  a  highway,  and  being  so  closely  connected  with  the  purpose 
for  which  highways  are  opened,  drains  and  sewers  may  be  placed  in 
and  nnder  them  without  imposing  an  additional  servitude  on  the  fee, 
nr  making  an  additional  compensation  to  the  abutting  owner.^     The 

from  an  order  of  court  confirming  a  spe-  661 ;  Malonc  v.  Tol*^do,  28  Ohio  St.  643; 

<ial  assessment  upon  his  land.    The  only  AUrn  v.  Boston,  li>9  Mass.  324,  38  Am. 

question  that  can  be  raised  in  .such  case  St.  Rep.  423,  34  N.  E.  519;  Cone  v.  Hart- 

U  expressly  declared  by  such  act  to  be  ford,  28  Conn.  363:  Kelsey  v.  King,  32 

whether  or  not  such  tax  la  in  excess  of  Bnrh.  410,  AffirnuHl  in  33  How.  Pr.  'M)\ 

'-he  benefits  to  accrue.     Siason  v.  Drain-  Throhold  v.  Lovinnlle,  "X.  O.  d-  T.  R.  Co, 

nqr  Dint.  Xo.  7,  163  111.  295,  45  N.  E.  66  Miss.  279,  4  L.  R.  A.  735,  14  Am.  St. 

21.1.  Rep.  564,  6  So.  230. 

•Stafford  V.  f!tate,   12  Ind.  App.  540.  It  is  the  settled  policy  of  the  state  of 

40  N.  E.  701 :  fndianapolis  d  C.  Gravel  Michigan  to  permit  the  use  of  highways 

Hoad  Co.  V,  fifate,  105  Ind.  37,  4  N.  E.  for  drainage  purposes :  and  it  is  within 

316.  the  power  of  the  legislature  to  permit 

*Munrey  v.  Joegt^  74  Ind.  409;  Wilson  this,   and  to  authorize    the    laying    of 

V.  State,  9  Ind.  App.  696,  36  N.  E.  646 ;  drains  in  highways  by  other  officers  than 

Vanee  r   Statt%  9  Ind.  App.  698,  36  N.  those  having  the  highways    in   charge. 

E.  547.  J<iley  v.  Bofid,  114  Mich.  447,  70  N.  W. 

^Ijorerty  v.  Fftofe.  100  Tnd.  217,  9  N.  2.53. 

J.;  774  Where   it   is   clearly    shown    that    a 

^^Smiih  V.  State,    117   Ind.  167,  19  N  sewer,  when  constructeil,  will  not  inter- 

y  744  fere   with  the  use  of  a   highway  along 

'Re  Yonkersy   117  N.  Y.  664,  23  N.  E.  which  it  is  to  be  built,  and  that,*  during 


1046 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


U  21; 


construction  by  the  state  of  a  metropolitan  system  of  sewers  under  a 
highway  in  a  town  does  not  create  an  additional  servitude  for  which 
damages  can  be  claimed  by  the  owner  of  the  fee.^  Even  highways  be- 
longing to  turnpike  corporations  may  be  used,  without  the  consent  of 
such  corporations,  for  drainage  purposes;^  and  this  rule  applies  to 
highways  in  townships,  as  well  as  to  city  streets.*  So,  a  private  alley- 
way laid  out  for  the  conunon  use  of  certain  city  lots  must  be  sup- 
posed to  be  laid  out  and  granted  for  the  ordinary  uses  of  a  city  alley, 
such  as  a  place  for  sewer,  water,  and  gas  pipes.'  It  matters  not 
whether  title  to  the  street  was  obtained  by  dedication  or  by  condemna- 
tion proceedings.®  But,  in  case  the  public  has  not  acquired  the  right 
to  use  the  street,  the  owner  of  the  land  may  object  to  the  placing  of 
a  sewer  there.  Therefore,  an  abutting  property  owner  may  recover 
damages  consequential  on  the  construction  of  a  sewer  in  a  platted,  but 
unopened,  street "^    Even  when  the  amount  awarded  for  the  highway 


its  construction,  such  use  will  not  be 
seriously  interrupted,  it  is  not  necessary 
to  show  that  the  new  use  is  superior  to 
the  one  to  which  the  property  is  already 
appropriated,  as  required  by  the  Cali- 
fornia sta;tutes  as  a  condition  precedent 
to  the  right  to  take  property  for  a  pub- 
lic use,  where  already  appropriated  to 
some  other  public  use.  Pasedena  ▼. 
Stimson,  91  Cal.  238,  27  Pac.  604, 

An  injunction  will  not  be  granted  to 
restrain  the  construction  of  a  sewer  un- 
der a  sidewalk  in  front  of  an  owner's 
property  on  the  street,  as  such  owner 
has  no  rights  in  the  street  which  are  not 
subject  to  the  city's  prior  right  to  the 
use  thereof  for  such  improvements  as 
may  be  necessary  for  the  public  good. 
His  remedy  is  by  a  suit  for  damages. 
Re  Paveineiit,  5  Ohio  S.  &.  C.  P.  Dec. 
573. 

^Lincoln  v.  Ootn.  164  Mass.  1,  41  N. 
E.  112. 

^Providence  d  A.  Tump,  A  P.  Road  Co, 
v.  Flanagan,  2  Lack.  L.  News,  101. 

*Bo9ton  V.  RichardsoHy  13  Allen,  146. 

''Foran  v.  Mclntyre,  26  Pittsb.  L.  J. 
N.  S.  468. 

•Stoudinger  ▼.  yetcark,  28  N.  J.  Eq. 
187 ;  Warren  v.  Orand  Haven,  30  Mich. 
24. 

Equity  will  not  restrain  the  construc- 
tion of  a  sewer  in  a  street  dedicated  but 
not  accepted  as  a  highway,  when  the 
complainant  will  have  undisturbed  use 
of  the  19-feet  width  of  his  half  of  the 
street,  and  can  suffer  but  little  incon- 
venience by  the  disturbance  thereby  of 
his  easement  in  the  other  half.  0*Rourke 
V.  Orange,  61  N.  J.  Eq.  661,  26  Atl.  868. 


But  the  New  York  court  of  appeals 
held  that  a  dedication  of  a  piece  of  land 
in  a  village  or  city  to  the  use  of  the 
public  for  a  street  or  highway  does  not 
authorize  the  use  of  the  land  for  the 
construction  of  a  sewer.  KeUey  v.  King. 
33  How.  Pr.  39. 

Although  the  owner  in  fee  of  land  ded- 
icated to  public  use  as  a  highway  is  en- 
titled to  only  nominal  damages  for  the 
additional  burden  upon  the  fee  by  rea- 
son of  placing  a  sewer  in  the  street.  Re 
Wells  Avenue,  22  N.  Y.  S.  R.  648,  4  N. 
Y.  Supp.  301. 

^Re  Spring  Street  Sewer,  5  Pa,  Dist. 
R.  373. 

But  assessments  upon  property  abut- 
ting on  the  street  used  as  a  public  high- 
way, but  owned  by  a  private  corporation 
at  the  time  of  the  construction  of  a 
sewer  therein,  but  subsequently  aoquireii 
by  the  city  in  condemnation  proceediugs 
before  the  assessing  ordinance,  are  not 
invalid,  where  no  objection  was  made 
by  such  corporation  to  the  construction 
thereof.  Cincinnati  v.  Honningfort,  1 
Ohio  S.  &  C.  P.  Dec.  563. 

So,  where,  at  the  time  of  the  construc- 
tion of  a  sewer  in  a  street,  it  has  been 
opened  and  graded  by  the  adjoining 
owners,  and  used  by  all  who  wish  to  do 
so,  and  the  municipality  has  constructed 
a  dock  at  the  foot  of  it,  the  assessment 
will  not  be  set  aside,  although  it  has  not 
been  opened  by  legal  proceedings,  espe- 
cially where  it  is  legally  opened  before 
proceedings  are  taken  to  set  aside  the 
assessment,  and  the  abutting  owner 
makes  no  objection  to  the  work  during 
its  progress.    Re  McGoicn,  18  Hun,  434. 
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in  condenmation  proceedings  has  not  been  paid,  and  tlie  owner  haa 
brought  ejectment  to  recover  possession  of  the  land,  equity  will  enjoin 
the  o^Tier,  on  terms  of  payment,  from  depriving  the  public  of  the  use 
of  the  land  for  a  sewer.®     The  fact  that  the  abutting  owner  may  ob- 
ject to  the  sewer  will  give  the  taxpayer  a  right  to  object  to  paying  for 
it  until  the  right  to  construct  it  has  been  acquired.    But  in  an  action 
to  enforce  the  payment  of  an  assessment  on  lands  for  the  coast  ruc- 
tion of  a  sewer  by  a  municipal  corporation,  the  question  as  to  whether, 
at  the  time  of  the  passage  of  the  ordinance  and  the  letting  of  the  con- 
tract for  its  construction,  the  nnmicipal  corporation  had  such  own- 
ership or  control  of  tlie  street  as  properly  authorized  it  to  construct 
the  sewer  therein,  is  incompetent,  where  the  statute  authorizing  mu- 
nicipal corporations  to  construct  sewers,  etc.,  provides  that,  on  the 
trial  of  cases  like  this,  "no  question  of  fact  shall  be  tried  which  may 
arise  prior  to  the  making  of  the  contract  for  the  said  improvement 
under  the  order  of  the  council."^    Equity  will  not  forbid  a  municipal 
injrporation  to  continue  by  the  construction  of  a  sewer  the  improve- 
ment of  a  highway  which  it  has  appropriated,  at  great  expense,  on 
private  land  without  hindrance  by  the  owner,  who  is  aho\ni  to  be 
iTuilty  of  laches. ^^     Water  may  be  turned  into  the  sewers  located  in 
a  street  so  long  as  their  capacity  is  not  exceeded,  regardless  of  its 
><>uroe.*^     But  the  highway  cannot  be  used  for  a  purpose  which  is  to 
be  of  no  benefit  to  the  municipality  itself  or  its  inhabitants.     There- 
fore, a  street  in  one  municipality  cannot  be  used  for  a  sewer  for  the 
benefit  of  the  inhabitants  of  another  municipality,  which  in  no  way 
Wnefits    the    abutting    owners,    without    making    compensation    to 
rhem.**     The  owners  of  the  fee  of  country  highways  are  not,  how- 
ever, subject  to  the  burden  of  permitting  drains  to  be  placed  in  them 
for  the  conveyance  of  sewage.    Whatever  drains  are  placed  there 
must  be  necessary  for  the  disposition  of  water  flowing  on  the  high- 
way, or  the  drainage  of  which  is  necessary  to  render  the  highway  safe. 
The  legislature  may,  however,  delegate  power  to  municipal  corpora- 
nons  to  make  use  of  highways  for  the  purpose  of  drainage,  although 

*Jer9ejf  City  ▼.  Fitzpatriok,  90  N".  J.  additional  eaaement  of  a  sewer  there- 

Kq.  97.  under,  not  for  the  benefit  of  the  road, 

*MeOill  V.  Bruner,  65  Ind.  421.  but  for  the  purposes  of  city  infirmary 

^raphagen  v.  Jersey  City,  29  N.  J.  buildings,  cannot  be  imposed  by  the  con- 

Eq.  206.  sent  of  the  turnpike  company  without 

^Stoudinger  ▼.  Netcark,  28  N.  J.  Eq.  the  consent  of  the  owners  of  the  fee.  and 

446.  the  laying  of  the  sewer  will  be  enjoined 

"Ffl»  Brunt  r.  Flathush,   128  N".  Y.  until  the  city  obtains  their  consent,  or 

50,  27  N.  E.  973,  Reversing  59  Hun,  192,  appropriates  the  right  to  lay  down   a 

13  N.  Y.  Supp.  545.  sewer  by  condemnation  proceedings.  Cil- 

Where  abntting  owners  own  the  fee  lei/  v.  Cincinnati,  7  Ohio  Dec.  Reprint, 

of  the  land  under  a  turnpike  road,  the  527. 
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the  same  are  outside  the  corporate  limits.*'  The  use  to  which  the 
highway  is  put  in  such  cases  is,  however,  an  additional  servitude  for 
which  compensation  must  be  made.  Drains  cannot  be  constructeil 
along  a  public  street  so  as  to  hinder  the  public  use  of  it  as  a  street, 
or  constitute  a  nuisance  to  abutting  owners.**  Therefore,  a  munici- 
pal corporation  which  attempts  to  carry  a  drainage  ditch  across  a 
highway  must  bridge  it  in  such  a  way  as  to  render  the  highway  safe 
for  ordinary  travel.*'  The  street  cannot  be  converted  into  a  mei-e 
conduit  for  water  taken  out  of  its  ordinary  course  where  such  use  is 
not  necessary  to  the  improvement  of  the  street,  and  is  an  injury  to 
private  property.**^  The  discretion  as  to  how  far  the  street  shall  be 
used  for  the  purpose  of  drains  and  sewers  rests  with  the  corporate 
authorities.'^  A  municipal  corporation  will  not  be  enjoined  from 
constructing  a  drain  along  a  public  street  on  the  groimd  that  lots  abut- 
ting thereon  will  suffer  damages  by  overflow,  where  it  is  not  attempt- 
ing to  collect  the  water  in  one  channel  and  cast  it  upon  such  lots  in 
a  body,  but  the  damages,  if  any,  will  be  merely  consequential  dam- 
ages resulting  from  a  careful  and  skilful  performance  of  the  work.**^ 
If  special  authority  is  needed  to  enable  a  municipal  corporation  to 
construct  sewers  in  its  streets  such  power  is  conferred  by  a  statute 
authorizing  it  to  regulate,  grade,  and  otherwise  improve  it*'    After 

^*Cummins  v.  Seymour,  79   Tnd.   491,  ^*Re  Leake  <C  Watts  Orphan  Home,  92 

41  Am.  Rep.  618.  N.  Y.  IIG;  Cone  v.  Hartford,  28  Conn. 

An  ordinance  of  a  municipal  corpora-  363. 

tion  providing  for  the  construction  of  a  A   city  incorporated  under  a  special 

sewer  with  an  outlet  over  a  highway  out-  charter,  but  which  adopted  an  article  of 

side  the  corporate  limits  is  not  invalid  the  general   law   in    relation    to   cities, 

because  such  city  had  not,  prior  to  the  villages,  and  towns,  has  the  power,  un- 

pnKsngp  of  the  ordinance,  acquired  the  der  such  article,  to  construct  a  sewer  in 

right  to  occupy  and  use  such  highway,  a  street,  and  to  levy  a  special  assessment 

where  tlie  statute  authorizing  the  mak-  for  the  cost  thereof  upon  the  property 

ing  of  such  improvements  by  municipal  benefits,  without  regard  to  its  powers 

cori>orations  does  not  so  require.     Coch-  in  that  respect  as  conferred  by  its  spe 

ran  v.  Park  Ridge,  138  III.  295,  27  N.  E.  cial  charter.    Murphy  v.  Peoria,  119  111. 

930.  509,  9  N.  E.  895. 

The  deepening  and  widening  of  a  drain  lender  a   statute  providing  that   the 

within  the  limits  of  a  highway  will  not  mayor  and  aldermen  may  lay  off,  make. 

l)e  enjoined  where  sufllcient  room  will  be  and  maintain  all  such   drains  or  oom- 

left  for  public  travel,  and  there  is  noth-  mon  sewers  as  they  shall  adjudge  to  be 

ing  to  indicate  that  it  cannot  be  made  necessary  throu|rh  the  land  of  any  pcr- 

safe  by  the  erection  of  fences  and  bar-  sons  or  corporations,  they  may  construct 

riers.    Kiley  v.  Bond,  114  Mich.  447,  72  a  sewer  in  a  public  street,    Carr  v.  Doo- 

X.  W.  263.  ley.  122  Mass.  255. 

^* Richardson  v.  Boston,  19  How.  263,  Under  a  clause  in  its  charter  author- 

15  li.  ed.  639.  i^.ing  a  city  to  construct  sewers  along 

^Odon  v.  Dohbs,  25  Ind.  App.  522,  58  its  streets,  etc..  and  to  assess  the  cost 

\.  E.  662.  of  such  construction  upon  the  lands  of 

^*Chicago  d  N.  W.  R.  Co.  v.  Jefferson,  the  abutting  owners,  an  assessment  for 

14  111.  App.  615.  a  sewetr  in  a  street  belonging  to  a  tum- 

"f)a>ji>Z«  V.  Denver,  2  Colo.  669.  pike  company  is  valid  and  enforceable 

^^Svllivan   v.    Phillips,    110    Ind.    320,  where  such  turnpike  is  within  the  cor- 

11  X.  E.  300.  porate  limits,  and  therefore  is  under  the 
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a  highway  has  been  laid  out  and  accepted,  a  sewer  can  be  constructed 
in  it  without  further  notice  or  proceedings,  ahhough  the  highway 
itself  has  not  been  constructed.^®  A  statute  providing  that,  when- 
ever a  municipality  shall  lay  out  a  sewer  in  whole  or  in  part  through 
or  across  the  land  of  indivithials,  it  shall  cause  to  be  appraised  an<l 
\>aiil  to  the  ownei-s  of  such  land  the  damages  thereto,  and  providing 
for  the  form  of  the  proceedings  to  be  had  for  such  purpose,  does  not 
refer  or  apply  to  sewers  constructed  in  public  highways.^^ 

217a.  For  private  drain. —  Where  a  municipal  corporation  owns  the 
fee  of  its  streets  it  uuiy  porniit  the  placing  of  private  drains  in  them 
when  such  use  w^ill  be  conducive  to  the  public  welfare.  As  said  in 
Boy  den  v.  WaWley,^  a  nnmicipal  corporation  having  no  sewer  sys- 
tem of  its  own  may  grant  to  a  citizen,  under  proper  circumstances 
and  restrictions,  the  right  to  construct  a  private  sewer  at  his  own  ex- 
pense in  the  public  streets,  and  he  is  entitled  to  use  it  without  inter- 
ference from  others,  except  as  he  consents  thereto.^  But  when  the  fee 
•  >f  ihe  highway  is  in  the  abutting  owner  the  public  oflacers  have  no 
right  to  grant  authority  to  place  private  drains  therein  against  the 
will  of  such  owner.^  l>ut  a  private  individual  cannot  place  a  drain 
in  a  street  without  permission  from  the  proper  authorities;^  unless 
the  statute  provides  otherwise,  however,  tlie  permission  may  be 
irranted,  not  only  by  ordiuance,  but  by  private  contract.*     Since  a 

oontrol  of  the  city,  and  is  within  the   council  power  to  permit  the  conHtruction 

taxing  district  des^ignated  by  the  onli-    of  a  private  sewer  along  a  public  street. 

nance  for  such  sewer,  and  the  turnpike        'Murray  v.  (iihson,  21   III.  App.  488: 

company   is  not  complaining,  but  con-   Johnson  v.  Rea,  12  111.  App.  331. 

•sented  to   such  construction.     Lexcis  v.       *8tate^  Hunt,  ProsvcutOTj  v.  Lambert- 

Hchmidt,  19  Ky.  L.  Rep.  1316,  43  S.  W.   ville,  46  N.  J.  L.  279. 

433.  The  obstruction   of   a   highway   by  a 

^Lawrence  v.  Tfahant,  136  Mass.  479.   drainage  ditch  dug  by  an  abutting  owner 

*Coji€  ▼.  Hartford,  28  Conn.  363.  is,  at  common  law,  not  only  unlawful, 

M13  Mich.  609,  71  N.  W.  1099.  but  a  nuisance.      Nelson  v.  Fehd,    104 

*Wood  V.  McOratK  150  Pa.  451,  16  L.   111.  App.  114. 

R.  A.  716,  24  Atl.  682:  Kosmak  v.  "New       Until  the  contrary  appears,  an  action 

York,  117  N.  Y.  367,  22  N.  E.  945 ;  Mc-   may  be  prosecuted  by  a  municipality  for 

Elhone  ▼.  McManes,  118  Pa.  609,  12  Atl.   special  injury  as  proprietor  of  a  certain 

564.  public  rood,  against  a  railroad  company 

Under  a  statute  conferring  upon  the   for    constructing   drains    in    connection 

oommissioners  of  highways  the  care  and  with  its  railway  so  negligently  and  un- 

control  of  all     highways    in    their  re-  skilfully  that  large  sums  were  necessa- 

spcctire  towns,  they  have  the  power,  by  rily  expended  in  repairing  the    road   in 

implioition,    to    g^rant    consent  for  the   consequence  thereof;  for  although,  as  a 

(vmtmciion  of  a   drain  or  sewer  in  a   municipality,  it  was  not  a  proprietor  of 

highway  where  the  same  will  be  of  ben*   the  road,  yet  it  might  have  purchased 

p/it  thereto.      Cochran   v.    Park   Rtdge,   the  same  from  a  joint-stock  company  or 

138  lU  295<,  27  N".  E.  939.  otherwise.     Sarnia  v.  Great  Western  /?. 

But  ifji  Hutchinson  v.  State,  39  N.  J.   Co.  17  U.  C.  Q.  B.  65. 
Fn  fu2  it  is  held  that  authority  to  con-       ^Stevens  v.  Muskegon,   111   Mich.  72. 
strnrt  wwers  whenever  the  public  good   36  L.  R.  A.  777,  69  N.  W.  227. 
refluirw  it   does    not  give  the  common       The  rights  of  tlie  owner  of  a  private 
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right  to  maintain  a  drain  in  a  street  is  the  subject  of  grant^  it  may 
be  acquired  by  prescription.®  As  has  already  appeared,  an  abutting 
owner  has  a  right  to  make  use  of  highway  ditches  so  far  as  they  are 
in  the  course  of  drainage  and  no  injury  is  thereby  done  to  the  public 
interests.''  Unless  there  is  something  to  give  the  contract  a  more 
permanent  character  the  right  is  a  mere  license  which  is  revocable  at 
pleasure.**  When  the  sewer  has  been  constructed  at  great  expense  the 
licensee  will  have  a  vested  right  to  use  it  which  cannot  be  interfere<l 
with  unnecessarily;®  but  the  license  must  be  revoked  when  it  ap- 
pears to  be  detrimental  to  the  public  interests.*^  A  license  from  the 
public  authorities  confers  no  rights  as  against  the  owner  of  the  fee^ ' 


sewer  are  not  lost  because  of  a  clerical 
error  in  the  resolution  of  the  common 
council  authorizing  him  to  construct  the 
sewer,  whereby  its  location  is  designated 
as  on  the  westerly  side  of  the  street 
instead  of  on  the  easterly  side,  where  it 
was  built.  Boyden  v.  Walkley,  113 
Mich.  609,  71  N.  W.  1099. 

A  municipal  corporation  does  not  con- 
tract with  parties  constructing  a  drain 
in  a  public  alley  by  the  adoption  of  a 
motion  therefor  uncontractual  in  pur- 
pose and  simply  permissive  in  terms. 
Outnberland  County  v.  Vale,  18  Pa. 
Super.  Ct.  501. 

*One  who  for  twenty  years  has  used 
a  ditch  crossing  a  highway,  with  the  ac- 
quiescence of  the  township  authorities, 
acquires  a  prescriptive  right  to  main- 
tain it.  Chase  v.  MiddletoUy  123  Mi(^ 
647,  82  N.  W.  612. 

But  in  California  it  is  held  that  an 
adjoining  owner  cannot  acquire  a  pre- 
scriptive right  to  have  and  maintain  a 
ditch  constituting  an  artificial  water 
course  within  the  limits  of  a  publi'* 
highway  so  as  to  entitle  him  to  an  i.. 
junction  restraining  the  filling  up  of 
the  same  by  the  board  of  supervisors  so 
as  to  stop  the  flow  of  water  therein, 
whereby  his  lands  will  be  overflowed. 
Grimes  v.  Linscott  (Cal.)   40  Pac.  421. 

^{  193a,  ante. 

*Ainley  ▼.  Hackensack  Improvement 
Commission,  64  N.  J.  L.  504,  45  Atl.  807 ; 
Philadelphia  use  of  Yost  v.  Odd  Fellows 
Hall  Asso,  168  Pa.  105,  31  Atl.  917,  Af- 
firming 4  Pa.  Dist.  R.  3. 

A  landowner  cannot  maintain  an  ac* 
tion  for  damages  against  highway  com- 
missioners for  their  act  in  filling  up  a 
ditch  along  a  highway  by  reason  of 
which  the  water  backed  up  and  over- 
flowed his  land,  where  such  ditch  was 
dug  by  such  landowner  to  drain  a  p(Hid 
upon  his  land  upon  the  license  or  ner- 


mission  of  one  or  more  of  the  highway 
commissioners,  and  the  filling  up  of  the 
same  did  not  increase  the  overflow  more 
than  it  had  been  in  a  state  of  nature. 
Johnson  ▼.  Bea,  12  111.  App.  331. 

Permission  given  without  considera- 
tion by  a  municipality  to  a  lot  owner 
to  construct  a  drainpipe  under  a  city 
street  solely  for  his  benefit  for  the  pur- 
pose of  draining  his  lot,  which  is  subject 
to  overflows  from  surface  water  consti- 
tuting a  public  nuisance  at  times,  aiul 
not  in  pursuance  of  any  general  plan  or 
system  of  public  drainage,  nor  uiidor 
circumstances  giving  a  lot  owner  any 
right  to  assume  that  it  was  intended  a.** 
a  permanent  improvement,  is  a  meiv 
license  which  is  revocable  where  the  re- 
moval of  the  drain  becomes  necessary 
in  the  construction  of  a  general  and  pub- 
lic system  of  sewerage;  and  no  action 
lies  against  the  city,  either  by  the  lot 
owner,  or  his  tenants,  for  damages  re- 
sulting from  the  accumulation  of  water 
upon  the  lot  due  to  the  removal  thereof. 
Ivey  Bros.  v.  Macon,  102  Ga.  141,  29 
S.  E.  151. 

Where  a  turnpike  has  been  located  on 
a  public  highway  the  corporation  haa 
the  same  right  to  interfere  or  obstruct 
a  private  drain  constructed  therein  by 
an  abutting  owner  that  the  supervisors 
have  when  constructing  a  gutter  for  the 
drainage  of  the  road.  Wenger  Y.  Bohrer, 
3  Pa.  Super.  Ct.  596. 

^Stevens  v.  Muskegon,  111  Mich.  72, 
36  L.  R.  A.  777,  69  N.  W.  227;  De  Cfril 
leau  V.  Frawley,  48  La.  Ann.  184,  19 
So.  151. 

^'^Cumberland  County  v.  Vale,  18  Pa. 
Super.  Ct.  501. 

^Glasby  v.  Morris,  18  N.  J.  Eq.  72. 

Injunction  will  not  lie  against  th^ 
construction  and  use  of  a  private  drain 
in  a  highway  under  license  of  the  muni- 
cipal corporation  luiless  plaintiff  lias  es- 
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The  mere  placing  of  a  sewer  in  the  street  does  not  per  se  effect  a  dedi- 
cation of  it  to  public  use.^*  Injunction,  and  not  an  action  at  law  for 
damages,  is  the  proper  remedy  for  needless  interference  with  the 
drain  by  the  public  authorities;*'  and  the  owner  is  entitled  to  in- 
junctive relief  against  private  individuals  who  attempt  to  make  con- 
uections  with  the  drain  without  permission,  to  the  injury  of  the  in- 
terests of  the  owner.** 

817b.  Injury  to  abutting  owners.—  The  owners  of  land  abutting  on 
a  highway  have  a  right  to  access  therefrom  to  their  lands,  and  are  en- 
titled to  object  in  case  a  drain  is  constructed  in  such  a  way  as  to  in- 
terfere with  such  right  of  access.  In  Adams  v.  Richardson  *  it  was 
held  that^  under  the  common  law,  a  highway  surveyor  is  liable,  in 
an  action  of  trespass,  for  damages  caused  to  an  adjoining  owner  by 
the  flow^ing  of  a  ditch  in  front  of  his  dwelling  house.  Highway  coni- 
nii^ioncrs  will  be  enjoined  from  causing  a  ditch  to  be  dug  on  the 
side  of  the  highway  in  front  of  the  land  of  the  complainant  at  ti 
depth  of  from  two  to  five  feet,  and  of  an  average  width  of  six  feet, 
for  the  purpose  of  draining  a  swale,  where  the  real  motive  is  to  benefit 
uther  lands,  and  it  does  not  appear  that  the  highway  would  be  im- 
proved any,  and  the  work  would  tend  to  set  back  water  onto  the  lands 
of  the  complainant*  But  the  public  needs  must  be  considered ;  and, 
if  a  ditch  is  necessary  for  the  drainage  of  a  highway,  and  the  abut- 
ing  owner  can,  at  small  expense,  construct  a  bridge  to  preserve  his 
act^ss,  he  may  be  required  to  do  so,  and  cannot  insist  that  it  shall  bo 
done  by  the  highway  commissioners.^  The  distinction  seems  to  be 
that  the  public  authorities  cannot  make  an  unreasonable  use  of  the 
highway  in  such  a  way  as  to  destroy  the  valuable  rights  of  the  land 
owner.  But  a  mere  drainage  ditch  constructed  along  the  side  of  the 
-treet  in  such  a  way  that  it  forms  no  serious  obstruction  to  the  access, 
and  which  can  be  easily  covered  over  at  slight  expense,  is  not  such  an 
interference  with  the  rights  of  the  owner  as  he  has  a  right  to  ox)in- 
plain  of.     If  the  statute  provides  a  method  by  which  the  rights  of  the 

tablishpd  his  right  to  relief  in  an  action  alterations  made,  by  direction    of    the 

at  law.  or  it  is  clear  that  a  nuisance  is  selectmen,  to  a  ditch  constructed  by  sur- 

created.    ^yood  v.  McOrathy  150  Pa.  451,  veyors  of  highways  "by  the  side'  of  a 

16  L.  R.  A.  716,  24  Atl.  682.  way  so  as  to  incommode"    a    person's 

^^yak  Cliff  Seicerage  Co.  v.  Mars^tis  house    or    other   building.     Oetchell    v. 

iTex.  Civ.  App.)  69  S.  W.  176.  Oakland,  89  Me.  426,  36  Atl.  627. 

"^fitermn  v.  Muskegon,  111  Mich.  72,  'Conrad  v.  Smith,  32  Mich.  429. 

36  L.  R.  A.  777,  69  X.  W.  227.  The  landowner  has  no  right  to  fill  up 

^Boyden  v.  Walkley,  113  Mich.  609,  the  ditch,  and  is  liable  for  such  wilful 

71  K.  W.  1099.  obstruction  of  it.    His  remedy  is  the  con- 

'  43  v.  H.  212.  struction    of    a   bridge,    or    passageway 

Vn^oT  Me.  Rev.  Stat.  chap.  18.  §  67,  over  it.    Eagle  Twp.  Highiray  Cotnrs.  v. 

rhe  municipality  was  held   liahlc  in  an  /o'l/,  54  Mioh.   173,  19  N.  W.  040:   Hfc- 

action  ofasaumpsit    for  the  value    of  Oregor  v.  Boyle,  34  Iowa,  268. 
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aljutting  ownier  can  be  protected,  that  method  must  be  followed,  so 
that,  if  he  is  entitled  to  complain  to  the  selectmen  in  case  the  highway 
surveyor  lays  a  ditch  in  front  of  his  property,  no  action  will  lie 
against  the  surveyor  who  caused  the  injury;*  and,  in  case  the  se- 
lectmen approve  the  action  of  the  surveyor,  recovery  cannot  be  had 
against  the  surveyor  upon  the  ground  that  he  acted  wantonly  and 
with  the  intent  of  injuring  the  plaintiff,  and  that  his  acts  were  not 
necessary  to  the  repair  of  the  highway.'  Eminent  domain  proceed- 
ings are  not  proper  for  the  assessment  of  damages  to  an  abutting  own- 
er by  the  laying  of  drains  in  the  street.® 

218.  Right  to  place  drain  on  private  property. — ^Although  water 
may  be  permitted  to  run  along  its  natural  channels,  and  the  flow 
in  its  natural  course  may  be  hastened,  there  is  no  right  to  im- 
pose an  additional  burden  on  the  servient  estate  by  entering  upon  it 
to  increase  tlie  capacity  of  the  drainage  facilities,  or  to  construct  arti- 
ficial structures  there  for  drainage  purix)ses.  Such  act  is  a  trespa^*^ 
which  may  be  resisted  by  the  landowner,  and  for  that  purpose  all  the 
machinery  of  the  law  is  at  his  service.^  But,  as  has  already  been 
seen,^  drainage  is  a  purpose  for  which  it  is  permissible  to  exercise 
the  power  of  eminent  domain,  and,  therefore,  the  legislature  may  au- 
thorize the  laying  of  drains  and  sewers  through  private  property 
upon  taking  the  proper  steps  to  acquire  the  right  so  to  do.'  And  the 
authority  of  a  municipal  corporation  to  acquire  a  right  of  way  over 
private  property  may  be  implied  from  power  expressly  conferred.** 

*Eldcr  Y,  Bern  is,  2  yiet.  5Q9;  Benjamin  vide<l     he     be     compensated     therefor. 

▼.  Wheeler,  15  Gray,  486.  Churchill  v.  Beethe,  48  Neb.  87,  35  L.  R. 

•Benjamin   v.    Wheeler,  8  Gray,   409,  A.  442,  66  N.  W.  992. 
15  Gray,  486.  *  A  municipal  corporation  having  ex- 

*Re  Yonkers,  117  N.  Y.  564,  23  N.  E.  elusive   jurisdiction    over   all   highways 

661.  within  its  limits,  and  general  power  to 

^Re  Rhiiielander,  68  N.  Y.  105 ;  Ward  construct  sewers  and  drains,  has,  as  an 

V.  Peck,  49  N.  J.  L.  42,  6  Atl.  805.  implied  power,  the  right  to  acquire  by 

Without  founding  it  on  a  law  for  the  lawful  means  private  property  necessary 

ascertftinment  and  prepa-yment  of  dam-  to   be   crossed    in   order  to   complete   n 

ages  to  the  owner  of  invaded  property,  sewer,  especially    to  obtain    an    outlet 

a  municipal  corporation  has  no  power  therefor,  and  to  pay  for  the  same  at  the 

to  pra>'ide  that  it  shall  be  lawful  for  the  public  expense,  where  there  is  no  legis- 

street  committee,  or  its  agent,  to  enter  lative  grant   of   the   power    to   acquir-^ 

upon  any  lot,  etc.,  of  the  borough,  for  such   propei-ty    by    special    assessment, 

the  purpose  of  cutting  or  opening  drains  Leeds  v.  Richmond,  102  Ind.  372,  1  N. 

and  ditches  and  of  keeping  them  in  re-  E.  711. 

pair.     Sirashurg  v.  Baohman,  21  W.  N.        A  municipal  corporation  has  author- 

C.  462.  ity,  if  necessary  for  the  public  health,  to 

*  §  179,  ante,  procure  the  right  of  way  for  the  con- 

'Hildreth  v.  Lowell,  11  Gray,  345.  stniction  of  a  ditch  to  alter  the  ooiirse 

When  a  highway  is  constructed,  a  cul-  of  a  stream  flowing  through  its  limits, 

vert  may  be  put  in  notwithstanding  any  and  msy  reimburse  a  priva&  citizen  who 

injury  it  may  cause  an  adjoining  owner  furnishes  the  money  with  which  to  pay 

by  turning  water  upon  his  lands,  pro-  for  the  land.     But  the  mere  determina- 
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Authority  to  coustnict  a  drain  is  not  exhausted  by  an  attempted  exer- 
cise ;  but,  if  the  drain  as  constructed  proves  inadequate,  another  entry 
may  be  made  to  enlarge  it.^  So,  an  existing  drain  may  be  put  to  addi- 
tional uses  if  no  additional  injury  is  caused  to  the  abutting  owuer.^ 
The  rule  which  prevents  the  construction  of  a  drain  over  private  prop- 
erty without  authority  extends  to  property  which  has  been  acquired 
for,  and  devoted  to,  public  use.'^  So,  the  ditch  may  be  extended  ii])on 
or  across  the  right  of  way  of  a  railroad  company;®   but  the  company 


tion  to  procure  the  right  of  way  does 
not  authorise  the  private  citizen  to  go 
on  and  oonstruct  the  ditch  so  as  to  re- 
qnire  the  municipality  to  reimburse  him 
for  the  expenditure.  Steicart  v.  Coun- 
cil  Bluffs,  50  Iowa,  668. 

But  a  munidpal  corporation  has  no 
pfiwer,  in  the  absence  of  express  stat- 
utory authority,  to  condemn  and  appro- 
nriate  private  property  for  the  con -^t ruc- 
tion of  a  sewer;  and  that  power  will  not 
'MP-  implied  in  the  grant  of  authority  to 
enforce  ordinances  to  construct  sewers 
4od  provide  for  the  payment  of  the  cost 
of  the  same.    Allen  v.  Jones,  47  Tud.  438. 

The  statutory  power  conferrtnl  on  a 
mtmicipal  corporation  "to  provide  on 
wbit  terms  real  estate  in  such  city  may 
he  drained  by  means  of  surface  or  under 
(Iriins  orer  and  acro<^s  other  renl  estate 
thrrein"  does  not  authorize  the  con- 
Uciunstioo  and  appropriation  of  private 
property  for  the  constniction  of  public 
sewers.     Ibid. 

^Melrose  v.  Hiland,  163  Mass.  303, 
39  X.  E.  1031. 

'Sturm  T.  Kelly,  120  Mich.  685,  79  N. 
W.  930. 

A  lot  o^vner  who  drains  his  property 
by  a  private  drain  leading  under  an  ad- 
joining street  ha4  no  right  of  action 
jgainst  the  municipal  corporation  for 
opening  a  connection  with  the  drain  to 
conduct  surface  water,  although  there 
may  be  a  right  of  action  in  case  the  m\i- 
airipality  obstructs  the  drain.  Emery 
▼.  LotrW/,   104  Mass.   13. 

Commissioners  have  no  jurisdiction 
io  lay  out  a  drainage  ditoh  over  a  ditch 
already  cot  by  an  adjoining  proprietor, 
and  assess  damages  for  the  right  of  wny, 
as  the  Oregon  statute  providing  there- 
for contemplates  such  action  only  for 
the  construction  of  a  new  ditch  where 
then  is  none:  but  in  such  case  the  owner 
is  to  be  compensated,  under  another  pro- 
vision of  such  statute  giving  com  pen  sa- 
tioo.  by  way  of  contribution,  for  the 
tappin;?  of  his  ditch,  in  proportion  to 
tks  matual  benefits   derived   by  othci-s 


from  its  use  in  draining  their  lands. 
Seeljf  V.  ISebastian,  4  Or.  26. 

Whore  a  municijml  corporation  has 
taken  property  in  fee  for  sewer  purjiose**, 
its  former  owner  cannot  enjoin  the  mu- 
nicipality from  contracting  to  permit 
the  sewage  from  other  cities  to  be  turned 
into  the  sewer,  either  on  the  ground  of 
possibility  of  reverter  to  him  in  case  of 
abandonment  of  the  sewer,  or  because 
of  anticipated  injury  to  his  remaining 
projmrty  because  of  the  increase  in  flow 
of  water  through  the  sewer.  Titus  v. 
Boston,  161  Mass.  209,  36  N.  E.  793. 

'A  city,  in  improving  its  system  of 
di-ainage,  has  no  right  to  maintain  a 
ditch  so  as  to  encroach  upon  the  land 
of  a  canal  company,  ingress  to  nnd 
egress  from  which  is  thereby  obstruetwl : 
but  the  city  will  be  required  to  cover 
the  ditch  and  the  street  crossings  lead- 
ing to  the  landing.  Caromlciet  Catiol  d 
Nov.  Co.  V.  New  Orleansj  38  La.  Ann. 
308. 

*PittshurgK  C.  C.  d  St.  L.  R.  Co.  v. 
Machlcr.  158  Ind.  159,  63  N.  E.  210. 

A  public  drain  may  be  established  and 
placed  on  the  right  of  way  of  a  railroad 
company  if  it  does  not  impair  or  destroy 
the  use  of  such  right  of  way  by  the  rail- 
road company.  Baltimore  d  O.  8.  W. 
R.  Co,  V.  JacJcson  Count tf,  156  Ind.  2(50, 
58  N.  E.  837,  60  N.  E.  856. 

But  in  an  earlier  case  it  was  held 
that  the  court  has  no  jurisdiction  or 
power  to  establish  and  order  the  con- 
struction of  a  public  ditch  longitudinal- 
ly upon  the  right  of  way  of  a  railroad 
company,  especially  where  its  use  for 
that  purpose  would  interfere  with  its 
public  use  for  railroad  pur]K)ses  for 
which  it  was  acquired  by  condemnation, 
in  the  absence,  in  the  drainage  law  un- 
der which  the  ditch  is  established,  of 
clear  and  express  terms  or  necessary  im- 
plication indicating  a  legislative  intent 
to  subject  lands  devoted  to  a  public  use 
already  in  exercise  to  drainage  purposes. 
Baltimore  d  0.  d  C.  R.  Co.  v.  Iforth, 
103  Ind.  486,  3  N.  E.  144. 
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must  be  compensated  for  the  extra  expense  thereby  imposed  upon  it^ 
A  sewer  constructed  on  private  property  without  autliority  consti- 
tutes a  fixture,  and  belongs  to  the  owner  of  the  land,  and  will  pass  by 
a  conveyance  of  it.^^  One  across  whose  land  the  city  constructed  a 
canal  through  which  it  has  for  over  six  years  drained  sewage  does 
not  thereby  suffer  such  an  irreparable  injury  as  will  prevent  the  court 
from  dissolving  the  temporary  injunction  pending  suit^^  The  fact 
that  the  right  to  construct  a  drain  over  private  property  has  not  been 
secured  "will  not  defeat  liability  upon  the  tax  bills,  since  the  authori- 
ties have  a  right  to  procure  a  right  of  way  at  any  time,  and  the  tax- 
payer has  no  right  to  raise  the  question.^*  If  the  right  to  lay  th«» 
drain  across  private  property  has  been  granted  upon  condition,  the 
condition  must  be  complied  with  or  the  right  will  be  forfeited,  an<l 
the  landowner  will  be  entitled  to  a  remedy.*^  After  the  sewer  ease 
ment  has  been  abandoned  for  a  consideration,  it  cannot  be  retaken  for 


In  locating  and  oonstinicting  a  drain 
across  a  railway,  the  taking,  though  pre- 
sumably for  a  permanent  use,  is  not  of 
the  fee,  but  of  an  easement  not  interfer- 
ing with  the  use  of  the  railroad  for  all 
consistent  purposes.  Farmers*  Loan  A 
T.  Co,  V.  McAndretofi,  48  C.  C.  A.  261, 
109  Fed.  109. 

•A  city  is  chargeable  with  the  cost  of 
alterations  in  the  tracks  of  a  railroad 
company,  and  of  strcngtJiening  the  side 
walls  of  a  sewer  to  support  the  tracks 
as  altered,  necessitated  by  the  construc- 
tion of  the  sewer  in  a  new  street  laid 
out  across  the  company's  right  of  way 
over  the  premises  through  which  the 
street  was  opened  witliout  condemnation 
of  its  easement  and  expressly  subject 
thereto.  Baltimore  v.  Cowen,  88  Aid. 
447,  71  Am.  St.  Rep.  433,  41  Atl.  900. 

The  construction  by  a  municipal  cor- 
poration of  a  ditch  under  and  across 
the  right  of  way  of  a  railroad  company 
across  a  highway,  for  the  draining  of 
water  that  does  not  naturally  flow  in 
that  direction,  constitutes  a  taking  or 
damaging  of  the  property  of  the  rail- 
road, within  tiie  meajiing  of  the  Consti- 
tution, for  which  compensation  must  be 
made.  Chicago  d  N,  W,  R.  Co.  v.  Jef- 
ferson, 14  HI.  App.  615;  Denver  v.  Ca- 
pelli,  4  Colo.  25,  34  Am.  Rep.  62. 

'^Harrington  v.  Port  Huron,  86  Mich. 
46,  13  L.  R.  A.  664,  48  N.  W.  641. 

^Jefferson  d  L,  P.  R,  Co.  v.  New  Or- 
leans, 30  La.  Ann.  070. 

"  §  239,  post. 

"Where  a  city,  in  consideration  of  a 


right  of  way  across  lands  for  a  sewer, 
contracts  with  the  landowner  so  to  con- 
struct such  sewer,  with  a  suitable  yalve. 
as  to  prevent  water  from  flowing  back 
through  it,  in  times  of  high  water,  into 
the  premises  of  such  landowner,  it  is 
the  duty  of  the  corporation  to  select  such 
a  valve  or  water  trap  as  will  be  reason- 
ably fit  for  the  purposes  for  w^hich  it 
is  to  bo  used,  and  so  to  lay  and  cement 
the  pipes  as  to  make  them  effective  to 
protect  the  landowner's  premises  from 
all  overflow  to  which  they  had  not  pre- 
viously been  subjected;  and  sudi  liuid- 
owner  does  not  waive  or  lose  his  rights 
because  he  fails  to  protest  when  he  sees 
the  work  is  being  defectively  done  and 
an  unsuitable  valve  is  selected.  Nash- 
ville  V.  Sutherland,  94  Tenn.  356,  29  S. 
W.  228. 

A  property  owner  who  has  consented 
to  the  enlargement  of  a  ditch  extending 
across  his  land  so  as  to  provide  an  out- 
let for  the  drainage  of  a  city  which 
agrees  to  maintain  it  so  that  the  adja- 
cent soil  will  not  be  overflowed  or  satu- 
rated, will  be  enjoined  from  filling  up 
the  ditch  where  the  ^ilargement,  when 
made,  wus  satisfactory  to  the  owner  of 
the  land,  and  the  city  has  substantially 
complied  with  its  obligation,  and  when 
any  obstruction  of  the  ditch  will  work 
irreparable  mischief,  and  the  contract 
between  the  city  and  landowner  pro- 
vides for  an  adjustment  of  disputes  by 
arbitration.  Colduater  v.  Tucker,  86 
Mich.  474,  24  Am.  Rep.  601. 
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such  use  without  the  owner's  consent,  except  by  proceedings  de  novo 
under  powers  of  eminent  domain.^  ^ 

218a.  Interference  with  property  in  street. —  The  right  granted  to 
railway  companies,  telegraph  companies,  and  teleplione  companies  to 
place  their  structures  in  the  streets  of  a  municipal  corporation  is  al- 
ways subject  to  the  needs  of  the  public ;  so  that,  in  case  it  becomes 
necessary  to  constinict  a  sewer  in  the  street,  an  injury  which  is  neees- 
>arily  inflicted  upon  such  property  must  rest  where  it  falls.'     A  pro- 
vision in  a  charter  of  a  street  railway  company  that  the  municipality 
-hall  do  no  act  "to  hinder,  delay,  or  obstruct  the  operation"  of  the 
route  will  give  way  to  authority  given  to  the  municipality  by  a  sub- 
sequent act  to  lay  a  sewer  in  the  street  through  which  the  tracks  are 
laid,  80  far  as  is  necessary  to  interrupt  tlie  operation  of  the  road  by 
the  laying  of  the  sewer.^    But  the  municipal  corporation  has  no  right 
to  interfere  needlessly  with  such  private  property.    As  said  in  Clapp 
V.  Spokane,^  the  location  by  a  municipality  of  a  sewer  in  the  center 
«»f  a  street  so  as  to  obstruct  and  suspend  the  travel  upon  a  street  rail- 
way is  an  unreasonable  and  unlawful  exercise  of  its  power,  where 
there  is  ample  room  for  the  sewer  elsewhere  in  the  street;  but  the  city 
is  not  required  to  incur  any  considerable  or  additional  expense  by 
having  granted  the  railway  the  free  right  to  the  use  of  the  street.   The 
municipal  corporation  may  make  such  changes  in  structures  erected 
in  the  street  as  are  necessary  to  accommodate  its  own  works.*     In  a 
suit  against  a  city  by  a  street  railway  company  for  an  injunction  to 
restrain  the  city  from  laying  sewer  pipes  along  the  center  of  its  streets, 
where  it  is  not  alleged  or  shown  that  the  city  council  acted  arbitrarily 
•>T  capriciously  in  directing  the  sewer  pipes  to  be  laid  in  the  centers 
of  the  streets,  the  courts  will  not  undertake  to  revise  or  control  the 
honestly  exercised  discretion  of  the  council,  although  the  proof  may 
tend  strongly  to  show  that  there  was  no  necessity  for  putting  the 
sewer  pipes  in  the  center  of  the  streets.* 

218b.  Liability  for  wrongfully  locating  ditch. — Although  a  land- 
owner has  the  right  to  have  his  land  remain  free  from  any  trespass 
on  the  part  of  the  public  authorities  in  the  construction  of  a  drain 
over  it,  yet  he  is  not  in  all  cases  entitled  to  treat  the  public  officials, 

**fi<roW  V.  Epkrata,   178    Pa.   50,   35        'SS  Fed.  516. 
Atl.  713,  Reversing  13  Lane.  L.  Rev.  1.       ^Moore  v.   Ntio  Orleans    Waterworks 

'San  Antonio  v.  Ran  Anionic  Street    Co.  114  Fed.  380. 
«.Co.  15  Tex.  Civ.  App.  1,  39  S.  W.  136;        ^8an  Antonio  v.   San  Antonio  Street 
i<pokane  Street  R.  Co.    v.    Spokane,    5    R.  Co.  15  Tex.  Civ.  App.  1,  39  S.  W.  136. 
Waah.  634,  32  Pac.  456. 

'Dry  Dock,  E.  H.  A  B.  R.  Co.  v.  New 
york,  55  Barb.  298. 

Vol.  II.— Watebs,  67. 
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or  the  district  responsible  for  their  acts,  as  trespassers.  There  being 
a  right  on  the  part  of  the  pnblic  to  secure  a  right  of  way,  the  reme^ly 
is  to  take  steps  to  compel  the  acquisition  of  such  right,  and  not  to 
treat  them  as  trespasssers  and  proceed  against  them  as  such.  Thus,  a 
municipal  corporation  is  not  liable  in  damages  for  the  improper  loca- 
tion of  a  ditch  which  it  had  authority  to  construct^  The  wrongful 
discharge  of  water  into  a  river  through  a  sewer  constructed  on  pri- 
vate property  without  permission  does  not  amoimt  to  keeping  the 
property  owner  out  of  possession  so  as  to  entitle  him  to  maintain  eject- 
ment.* The  property  owner  may  be  estopped  from  claiming  compen- 
sation for  the  construction  of  a  sewer  over  his  land  where  he  permit-^ 
such  construction  without  objection,  and  takes  no  steps  to  prevent  it.-^ 
In  case  the  acts  are  done  by  public  officials  without  authority,  the  mu- 
nicipal corporation  will  not  be  liable  for  their  acts.*  The  drainage 
commissioner,  however,  is  personally  liable  as  a  trespasser  for  enter- 
ing upon  and  constructing  a  ditch  across  the  right  of  way  of  a  turn- 
pike company  under  authority  of  a  judgment  which  is  void  as  to  the 
company  because  it  was  not  made  a  party  to  the  proceedings.^  The 
landowner  cannot  be  deprived  of  compensation  for  the  land  taken, 
and  the  municipality  cannot  plead  irregularities  in  the  proceeding* 
to  defeat  its  liability.®  In  case  the  sewer  is  laid  through  private  prop- 
erty without  authority  of  law,  an  action  of  tort  may  be  maintained 
against  the  city ;''  and  the  landowner  may,  in  such  cases,  ignore  the 
sewer,  and  use  the  land  as  though  it  did  not  exist®  But  ejectment 
will  not  lie  against  a  city  which  claims  to  own  a  sewer  it  has  con 
structed  upon  private  property  without  the  owner's  permission,  and 

^Wicks  V.  DeWitt,  54  Iowa,  ISO,  6  N.  located,  built,  and  maintained  a  sewer. 

W.  176.  as  laid  out  by  an  order  of  tbe  board  of 

A  munioipality  is  not  liable  for  the  aldermen,  throujgfh  the  land  of  a  iierson, 
nets  of  ita  officers  and  agents  in  laying  cannot  defeat  liability  for  the  damages 
a  sewer  pipe  across  private  property  by  the  fact  that  the  order  omitted  the 
under  a  statute  authorizing  it  to  per-  boundaries  and  measurements  as  re- 
feet  a  sewerage  system  and  to  enter  any  quired  by  the  ordinance.  Saunders  v. 
premises  in  the  municipality  for  that  Lowell,  131  Ma^s.  387. 
purpose,  and,  if  necessary,  to  condemn  ^Hildreth  v.  Lawell,  11  Gray,  345. 
private  property ;  neither  are  the  officers  Where  a  municipal  corporation  enters 
and  agents  liable  if  they  acted  in  a  pru-  upon  land  for  the  construction  of  a 
dent  manner  and  without  malice.  Parka  sewer  across  it  under  an  ordinance  void 
V.  Greenville,  44  S.  C.  168,  21  S.  E.  540.  because  of  noncompliance  with  the  pro- 

^Harrington  v.  Port  Huron,  86  Mich,  vision  of  tlie  charter,  it  becomes  a  tres- 

46,  13  L.  R.  A.  664,  48  N.  W.  641.  passer,  and  the  landowner  may  hold  it 

^Hyde  Park  v.  Borden,  04  III.  26.  liable  for  the  value  of  the  land  so  illegal- 

*Kr€ger  v.  Bismarck  Tu?p.  59  Minn.  3,  ly  appropriated,  without  any  allowaiie^> 

60  N.  W.  675;  Jersey  City  v.  Kiernan,  for  the  value  of  the  improvements  placed 

50  N.  J.  L.  246,  13  Atl.  170.  on  it.    Holliday  v.  Atlanta,  96  Ga.  377. 

^Cottingham  v.  Fortville  d  N.  Tump,  23  S.  E.  406. 

Co.   112  Ind.  522,  14  N.  E.  479.  •Ostrom  v.   Sills,  28  Can.   S.   C.  485, 

*  A  municipal  corporation  which  has  Affirming  24  Ont.  App.  Rep.  526. 
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to  have  the  right  to  discharge  water  through  it,  since  there  is  noth- 
ing tangible  or  capable  of  being  delivered  to  the  plaintiff  by  the 
sheriff  under  a  writ  of  possession.**    An  injunction  will  lie  to  restrain 
a  city  from  laying  a  sewer  through  private  property,  when  claiming 
to  do  it  under  a  statute  which  allows  cities  to  lay  sewers  through  pub- 
lic streets.     But  in  such  a  case,  where  the  question  as  to  whether  the 
land  in  question  is  a  public  street  is  in  doubt,  the  city  may  have  an 
issue  made  to  a  jury  to  try  the  question,  and  the  injunction  will  be 
withheld  upon  the  city  giving  stipulation  that  it  will  proe^^ed  with  all 
reasonable  despatch  to  have  the  question  determined,  and  upon  the 
city  giving  a  bond  to  pay  damages.^ ^ 

219.  Contracting  for  right  of  way. —  A  municipal  corporation  hav- 
ing power  to  acquire  property  for  a  drainage  ditch  may  do  so  by  pri- 
vate contract,  although  it  has  also  been  given  the  power  of  eminent 
domain,  unless  the  statute  expressly  deprives  it  of  that  right.  ^  A  con- 
tract for  a  right  of  way  is  for  an  interest  in  land  within  the  statute 
of  frauds;*  and  is  subject  to  the  operation  of  the  registry  laws.** 
Therefore,  a  license  to  construct  such  drain  does  not  vest  any  title  or 
s^ve  any  interest  in  the  land.*  But  a  right  of  way  may  be  released 
by  an  instrument  in  writing,  although  the  instrument  is  not  a  f<)rmal 
i-elease.®  An  oral  promise  by  a  property  owner  to  sign  a  written  con- 
sent to  the  construction  of  a  ditch  across  his  land  provided  the  signa- 
ture of  an  adjacent  owner  is  obtained  does  not  amount  to  a  license, 
where,  after  the  latter's  signature  is  obtained,  the  party  giving  the 

^Harrington  v.  Port  Huron,  86  Mich,  of  the  owner,  who  was  a  pnrchaner  for 

4«.  13  L.  R.  A.  664,  48  N.  W.  641.  value  without  notice.    Toronto  v.  Janis, 

"^Utrk  V.  Protndence,  10  R.  I.  437.  2o  Can.  S.  C.  237. 

Bat  equity  win  not  restrain  a  munici-  *Olmsted  v.  Dennis,  77  N.  \.  378. 

pal    corporation     from     constructing    n  ^Sturm  v.  Kelly,  120  Mich.  (i85.  70  N. 

'street  ditch  along  land  which  it  claims  W.  930. 

has  been  dedicated  to  the  public,  as  the  But  a  release  of  the  right  of  way  for 

law   furnishes   adequate   remedy   if  the  one  drain  cannot  operate  as  a  release  for 

land  is  private   property.     Doughty  v.  another.     Ibid. 

Siomer'-ille,  33  N.  J.  Eq.  1.  A   written   contract  entered   into  be- 

*ljeedJt  ▼.  Richmond,  102  Ind.  372,  1  tween  a  landowner  and  a  municipal  cor- 

X.  E.  711.  poratioo  by  which   the  former,  in  con- 

^PhUlipM  ▼.   Thompson,   1   Johns.  Ch.  sidcration  of  the  dismissal  of  condemna- 

ISl.  tion  proceeding's  instituted  by  the  hitter 

'The  registry  laws  apply  to  the  per-  to  acquire  the  right  of  way  for  a  sewer 

mission  given  by  the  owner  of  land  to  a  across  his  land,  agreed  to  allow  the  mii- 

municipality     to     oonfltruct     a     drain  nidpal  corporation  to  enter  upon  such 

through  bis  land,  whether    the    agree-  premises  and  construct  a  drain  without 

ment  conveys  the  land,  creates  an  ease-  making  him  any  further  compensitioii. 

nient,  or  is  a  mere  license  which  has  be-  is  a  sufficient  license  for  the  entry  by 

cone  irrevocable;  so  that,  if  there  has  such  municipal  corporation  and  the  con- 

been  no  by-law  authorizing  the  land  to  struction  of  such  drain.    Bloomingion  v. 

be  taken,  the  interest  oi  the  municipal-  Burke,  12  111.  App.  314. 

itr  therein  would  be  invalid  as-  against  ^Hitchena  v.  Shaller,  32  Mich.  400. 
*  Rgi«tend  deed  executed  by  an  assignee 
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promise  refuses  to  consent  to  the  construction  of  the  ditch.*  To  en- 
title the  municipal  corporation  to  proceed  with  its  improvement,  it 
must  comply  with  the  terms  of  its  contract  J  The  landowner  may,  by 
his  conduct,  release  the  municipality  from  liability  to  make  compen- 
sation and  dedicate  the  right  of  way  to  public  use.®  He  may  estop 
himself  from  contesting  the  public  right  by  acquiescence  in  what  is 
done.^  A  grant  to  a  municipal  corporation  of  the  right  to  dig  and 
maintain  all  convenient  and  necessary  sewers  or  drains  from  the  up- 
land to  deep  water  across  the  grantor's  land  "according  to  law  and 
the  common  and  usual  practice  for  the  time  being  within  the  city,'" 
will  give  a  right  to  construct  for  general  use  all  drains  which  it  may 
be  the  duty  of  the  municipality  to  construct  and  maintain.'^  Per- 
mission to  discharge  sewage  from  a  particular  district  over  privat< 
land  will  not  give  the  right  to  collect  sewage  from  a  larger  district 
and  discharge  it  over  the  property.^^     A  common  council  authorizt^l 

'A  landowner  may  enjoin  the  collec-  he  has  repeatedly  protested  against  thf 
tion  of  a  special  assessment  for  the  con-  discharge  of  the  srwa^t*  upon  his  prein 
struction  of  a  sewer  across  his  land,  ises.  Van  Rcnssrlaer  v.  Albany ,  15  AUh. 
where  he  was  induced  to  withdraw  valid   N.  C.  457. 

objections  to  its  confirmation  by  an  *Frceinan  v.  Weeks,  48  Mich.  255,  12 
agreement,  entered  into  by  the  municipal   N.  W.  215. 

corporation  constructing  such  sewer,  to  A  petitioner  for  the  construction  of  a 
condemn  the  right  of  way  over  his  land  ditch  who  released  the  right  of  way  an»i 
for  a  street  which  it  did,  but,  after  the  all  claim  for  damages,  and  entered  into 
confirmation  of  the  special  assessment,  a  contract  to  dig  the  ditch  across  his 
vacated  the  condemnation  judgment  and  own  lands,  and  agreed  that  the  contract 
dismissed  the  proceedings,  by  repealing  might  be  relet  upon  his  failure  to  per- 
the  ordinance  for  laying  out  the  street  form,  waives  all  right  to  recover  dam- 
along  such  right  of  way.  This  conduct  ages  from  parties  who  thereafter,  in 
would  warrant  the  inference  that,  hav-  good  faith,  attempt  to  construct  the 
ing  acquired  possession,  the  city  had  no  ditoh,  if,  at  the  time  of  the  execution  of 
intention  of  laying  out  a  street,  but  had  the  release,  he  knew,  or  by  reasonable 
a  fraudulent  design  to  disregard  the  diligence  could  have  known,  of  existing 
agreement  by  which  such  landowner  lost  defects  in  the  proceedings ;  but,  if  he 
a  substantial  right.  Dempster  v.  Chi-  only  learnea  of  them  in  the  exercise  of 
oago,  176  111.  278,  61  N.  E.  710.  reasonable  diligence  after  contracting  to 

■One  who  consents  to  the  digging  of  construct  the  ditch,  he  may  recover 
a  ditch  over  his  property  by  a  city  can-  damages.  Hopkins  v.  Briggs,  41  Mich, 
not  recover  damages  therefor,   whether    175,  2  N.  W.  199. 

or  not  he  agreed  to  look  to  other  parties  It  cannot  be  presumed  that  marrieil 
for  his  damages;  art.  1,  §  17,  of  the  women  passessed  of  property  in  leg;il 
Constitution  of  Texas,  which  provides  right  consented  to  the  use  of  such  proji- 
that  no  person's  property  shall  be  taken  crty  in  constructing  a  public  sewer,  iin- 
for  public  use  without  adequate  com-  der  the  rule  that  every  presumption, 
pensation,  unless  by  his  consent,  being  fairly  raised,  will  be  indulged,  and  all 
sufficiently  met  by  the  consent  irrespec-  reasonable  equities  applied,  in  favor  of 
tivc  of  such  agreement.  Dallas  v.  Bee-  a  tax  levied  for  the  construction  of  a 
man,  18  Tex.  Civ.  App.  335,  45  S.  W.  G20.  sewer  already  built.     Johnson  v.  Dut  r. 

The  owner  of  land  which  is  so  situ-    115  Mo.  .300,"  21  S.  W.  800. 
ated  as  conveniently  to  receive  surface       ^'^Cliild  v.  Boatoriy  4  Allen,  41,  61  Am. 
water  and  sewage  collected  by  a  city  and  Dec.  080. 

discharged  from  the  sewer  does  not  ded-  "^ct  York  C.  rf  H.  R.  R.  Co.  v.  Roch- 
icate  the  land  to  such  purpose  by  the  ester,  127  X.  Y.  591.  28  N.  E.  41C,  Af- 
pajrment  of  an  assessment  for  the  con-  finning  17  N.  Y.  S.  R.  305,  1  N.  Y.  Supp. 
Btruction  of  the  sewer, — especially  where  456. 
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t(.  construct  sewers,  purchase  land  therefor,  establish  the  assessment 
district,  and  to  fix  finally  the  amount  and  apportionment  of  the  as- 
so^ment,  may  agree  with  a  property  owner  who  deeds  the  right  of 
way,  to  exempt  his  land  from  assessment  for  the  construction  of  the 
-ower,  although  the  original  assessment  is,  under  the  charter,  levied 
by  a  board  of  commissioners.  In  such  case  the  city,  having  enjoyed 
the  fruits  of  the  contract,  is  estopped  from  questioning  the  power 
of  the  ojuncil  to  make  it^^  An  action  to  compel  a  village  to  pur- 
••hasc  at  a  price  to  be  fixed  by  the  court  land  which  it  has  unlawfully 
filtered  upon  and  appropriated  tp  sewer  purposes  is  of  an  unpre- 
cc-dented  character,  and  cannot  be  maintained  either  at  law  or  in 
equity.  ^^ 

220.  Acqnisition  of  right  of  way  by  eminent  domain. — Drainage  be- 
ing one  of  the  purposes  to  which  the  government  may  turn  its  at- 
tention, it  may  utilize  for  the  purpose  the  power  of  eminent  domain.' 
Rut,  to  enable  a  local  subdivision  of  the  state  to  exercise  the  power, 
^he  right  to  do  so  must  be  expressly  conferred  upon  it.^  And  a  drain- 
age district  may  be  given  authority  to  acquire  rights  of  way  for  out- 
lets outside  of  its  territorial  limits.*    The  power  to  exercise  the  right 

Althoiisrh  the  grant  of  an  easement  for  the  adoption  of  a  general  statute  cover- 
a  drainnjre  canal  contemplates  its  future  ing  the  same  subject,  the  proceedings 
<*nlar{rrment.  the  grantor  has  his  remedy  had  tliereunder  were  void,  and  persons 
if  dam,iged  by  such  change,  if  the  capa-  entering  on  the  premises  for  the  pur- 
fity  of  the  canal  at  its  mouth  is  insuffi-  pose  of  constructing  the  sewer  were 
ncnt  to  vent  the  increased  flowage,  if  trespassers.  State  v.  Tenny,  58  S.  C. 
th?  oiiTners  neglect  to  repair  it,  so  that   216,  36  S.  E.  555. 

^he  water  spreads  over  his  land.  Nor-  A  city,  having  determined  that  a 
f^'-ff  V  Cromicell,  70  N.  C.  634,  16  Am.  sewer  is  desirable,  is  only  bound  to  prove 
Rep.  787.  that  the  taking  of  the  property  sought 

'Coif  V.  Grand  Rapids,  115  Mich.  493,  to  be  condemned  is  necessary  for  the 
"3  N.  W.  811.  construction    of   the     sew^er,    w^here    by 

"Mitohell  V.  White  Plains,  91  Hun,  statute  sewerage  has  been  declared  a 
189,  3fi  N.  Y.  Supp.  204.  public  use  for   which   privatie   property 

M  179,  ante.  mav  be  taken.    Pasadena  v.  Btimson^  9l 

Wldrich  V.   Paine,  106  Iowa,  461,  76   Cal.  238,  27  Pao   604. 
X.  \V.  812-  'Drainage  districts  are  authorized  by 

Tlijrhway  commissioners  have  no  au-  the  drainage  laws  of  Illinois  to  obtain 
thority  to  exercise  the  power  of  eminent  control  of  natural  channels  outside  the 
•lomain  for  the  purpose  of  carrying  over  districts  which  serve  afl  outlets  for  such 
•in  adjoining  farm  the  sewage  which  a  district,  for  the  purpose  of  enlarging 
municipal  corporation  may  deposit  upon  and  deepening  the  same  when  necessary 
the  highway  by  drains  or  other  appli-  to  render  the  drainage  system  available 
anoes,  under  a  statute  authorizing  them  for  the  purpose  for  which  the  districts 
to  enter  upon  any  adjacent  lands  for  are  organized,  by  condemnation  under 
the  purpose  of  opening  drains,  etc.,  the  eminent  domain  act,  by  which  the 
nwvf^sary  to  drain  a  highway,  especially  same  pass  under  the  absolute  control  of 
where  the  sewage  is  conducted  in  an  un-  the  district  authorities,  and  are  as  much 
natural  direction.  Dicrku  v.  Highicay  subject  to  their  control  for  the  purpose 
'^ortfrg.  142  111.  197,  31  N.  E.  496.  for  which  they  were  condemned  as  any 

Where  a  right  of  way  across  private   ditches   within    their    districts.     Union 
liTid  for  the  purpose   of  constructing  a   Dratnnfje  Dist.  v.  O^Reilly,  132  111.  631, 
f^ver  was  condemne<l    under  a   statute    24  N.  E.  426. 
''hich  had  been  previously  repealed  by 
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may  be  delegated,  not  only  to  muncipalties  and  drainage  districts, 
but  to  commissioners  who  are  given  charge  of  the  drainage  work/ 
The  right  to  exercise  the  power  of  eminent  domain  is  measured  by 
the  public  necessities,  and  the  right  to  determine  this  necessity  in 
the  first  instance  rests  with  the  authorities  upon  whom  the  power  is 
conferred;  and  the  courts  will  not  interfere  with  their  acts  in  the 
absence  of  circumstances  tending  to  show  fraud  or  acts  outside  the 
scope  of  their  authority.  The  condemnation  of  the  right  of  way 
cannot  be  defeated  on  the  ground  that  the  sewer  will  constitute  a  nui 
sance.^  The  taking  of  land  for  a  permanent  drain  includes  a  free- 
hold.^ Since  the  expression  of  the  legislative  will  authorizing  the 
taking  of  property  for  public  purposes  is  of  itself  due  process ;  and 
since  the  ditch  act  itself  provides  for  notice  to  interested  parties,  and 
gives  such  parties  a  right  to  appeal  in  case  they  are  aggrieved, — su<*h 
act  does  not  authorize  the  taking  of  property  without  due  proct>ss 
of  law.^  Whether  or  not  the  purpose  for  which  the  property  is  to  Iw 
taken  is  public  is  a  question  of  law.^  The  fact  that  property  has  al- 
ready been  acquired  for  public  use  will  not  prevent  the  acquisition  of 
a  right  of  way  for  a  drain  over  it  under  the  power  of  eminent  do- 
main.® 

220a.  Procedure. —  The  method  by  which  the  title  to  a  right  of  way 
for  a  drain  is  to  be  acquired  is  governed  by  the  provisicju^  of  tlio 
statute;  and  proceedings  for  tiiking  private  property  for  tlie  con- 
struction of  a  drainage  ditch  must  be  in  strict  compliance  with  tbo 
legislative  enactments  authorizing  tbem.*  If  the  statute  requires  the 
title  to  be  obtained  by  condemnation  proceedings,  it  cannot  be  ac- 

*/?e  Drainage  between  Lower  Chatham  sonably  necessary  for  the  purpose  for 
and  Little  Falls,  36  N.  J.  L.  497 ;  Palmer  which  it  was  creited,  and  for  this  thr 
V.  Harris  County  (Tex.  Civ.  App.)  60  S.  court  haa  the  power  to  prevent  such 
W.   229.  abuse.     Tcdtns    v.    Sanitary    Dist.     140 

^Pasadena  v.  Stimson,  91  Cal.  238,  27    111.  87,  36  N.  E.  1033. 
Pac.  604.  *8teele  v.   Empsom,   142  Ind.   .197.   41 

•Dierks  v.  Highway  Comrs.  142  lU.  V[.  E.  S22:  Kort hern  Ohio'R.  Co.  w  Han- 
197.  31   N.  E.  496.  cock  County,  63  Ohio  8t.   32,  57  N.   K. 

'Cribbs  V.  Benedict,  64  Ark.  665,  44    1023. 
S.  W.  707.  But  lands  in   Ohio  appropriated   anti 

*McQuiUen  v.  Hatton,  42  Ohio  St.  202.    in    use    for    railroad    purposes    ciinn«'t 

In  an  action  by  a  sanitary  district,  thereafter  be  condemned  for  public 
create  under  an  act  of  legislature  with  ditches  or  drains,  where  such  use  would 
ample  power  to  condemn  such  a  quantity  prevent  the  construction  of  a  side  track 
of  land  as  may  reasonably  be  necessary  or  double  track,  or  would  int<»rfere  with 
to  carry  out  the  object  of  the  district,  to  the  full  enjoyment  of  the  land  for  rail- 
condemn  a  strip  of  land  over  a  quarter  road  purposes.  Lalcc  Erie  rf  IV.  R.  Co. 
of  a  mile  wide  for  the  purpose  of  its  v.  Seneca  County^  57  Fed.  045. 
main  channel,  the  owner  thereof  has  the  ^Nishnabotna  Drainage  Dist.  v.  Crrw/i- 
ricfht  to  have  the  court  determine  wheth-  bell,  154  Mo.  151,  55  S.  W.  27G:  Teden^t 
or  nr  not  the  taking  of  so  much  land  is  v.  Sanitary  Dist.  149  III.  87,  36  N.  E. 
an  abuse  of  the  power  conferred  by  seek-  1033. 
ing  to  condemn  more  land  than  is  rea- 
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quired  by  special  assessment^  So,  if  the  statute  requires  a  prelim- 
inary attempt  by  the  municipality  to  agree  with  the  landowner  as  to 
\vhat  land  shall  be  taken,  and  the  compensation  that  will  be  made 
therefor,  condemnation  proceedings  cannot  be  instituted  unless  such 
attempt  has  been  made.  But  a  statute  making  such  a  requirement 
applicable  in  only  certain  cities  in  the  state  violates  a  constitutional 
prohibition  of  the  passage  of  special  laws  when  general  laws  may  be 
made  applicable.'*  Statutes  permitting  the  taking  of  private  prop- 
erty for  a  right  of  way  are  to  be  strictly  construed  in  favor  of  the 
landowner.*  The  facts  nec(\ssary  to  give  the  court  jurisdiction  must 
:ippear  in  the  petition.^  The  description  of  the  land  to  be  taken 
-hould  be  as  definite  as  is  necessary  in  a  deed.^  The  width  of  the 
j)n)j)erty  to  be  taken  must  be  si^ecified  as  well  as  the  line  which  the 
improvement  will  folluw."^  The  court  should  not  devest  the  title  of 
the  o^vne^  of  the  land,  but  merely  subject  it  to  the  use  required.^ 
An  action  to  contest  the  proceedings  must  be  brought  by  the  person 
in  interest.^     Injunction  will  not  lie  to  restrain  construction  of  the 

*Hjfde  Park  ▼.  Spencer,  118  111.  446,  the  regulation  of  the  proceedings  to  the 

8  K.  E.  846.  municipal    ordinance,   and  the  evidence 

'Pasadena  v.  Stimson,  91  Cal.  238,  27  »hows  their  inability  to  agree,  which  is 

Pat  604.  all  the  ordinance  requires.    Joplin  Con- 

Upon  a  proceeding  by  highway  com-  8ol.  Min.  Co.  v.  Joplin,  124  Mo.  129,  27 

nmsioners  to  condemn  land  for  the  dig-  S.  W.  406. 

Jfing  of  a  ditch  across  the  lands  of  an-  *Bogari  v.  Castor,  87  Ind.  244. 

other  in  pursuance  of  statute,  it  must  ^Re  Marsh,  71  N.  Y.  315,  Reversing  10 

appesr  from   the  record   of  the  official  Hun.  49. 

proceedings  of  such  oommissioners  that  ^Mathiaa  v.  Carson,  49  Mich.  465,  13 
the  digging  of  the  ditch  was  necessary  N".  W.  818;  Lumbermen's  Ins.  Co.  v.  St. 
in  order  to  carry  off  the  water  from  the  Paul,  85  Minn.  234,  88  N.  W.  749. 
highway,  and  that  they  had  negotiated  Whether  or  not  a  description  of  land 
vith  guch  owner  for  leave  to  take  a  part  taken  for  a  sewer  by  words  and  refer- 
of  his  premises  for  the  ditch,  and  had  ence  to  a  map  is  "as  certain  as  is  re- 
failed  to  obtain  such  consent  upon  a  just  quired  in  a  common  conveyance  of  land" 
compensation  having  been  offered  him  as  required  by  statute  is  a  question  of 
therefor:  and  parol  evidence  that  the  fact.  Kohlhepp  v.  West  Roxhury,  120 
digging  of  the  ditch   was  necessary   in  Mass.  596. 

order  to  carry  off  the  water  from  the  But  in  proceedings  to  condemn  a 
highway  is  incompetent.  Chaplin  v.  Bewer  route  over  a  tract  of  land  includ- 
Hiffhicay  Comrs.  129  111.  661,  22  N.  E.  ing  platted  lots  which  are  a  part  there- 
484.  of.  it  is  not  necessary  to  mention  them 
A  proceeding  to  lay  out  a  drain  will  if  the  description  given  as  to  the  tract 
he  quashed  where  the  commissioner  has  necessarily  includes  them.  Joplin  Con- 
not  attempted  to  obtain,  as  required  by  sol.  Min.  Co.  v.  Joplin,  124  Mo.  129,  27 
statute,  a  release  of  the  right  of  way  S.  W.  406. 

and  damages  from  the  property  owners  ^fathias  v.  Carson,  49  Mich.  465,  13 

through  whose  premises  the  drain  is  to  N.  W.  818. 

pas<.     Whisler  v.   Drain  Commissioner,  *  Palmer  v.  Harris  County   (Tex.  Civ. 

40  Mich.  591.  App.)  69  S.  W.  229. 

Proceedings  to  condemn    land  for    a  •  A    township   owning   no  land,   aa   a 

vwer  are  not  void  for  failure  to  file  a  municipality,  to  be  injuriously  affected 

petition   setting   forth    the   inability   of  by  the  construction  of  a  public  drain. 

the  parties  to  agree  as  to  the  compensa-  msy  not  maintain  a  bill  to  enjoin   its 

tion  to  be  paid,  where  the  statute  leaves  completion,  in  behalf  of  landowner:}  in 
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;>ewer  where  the  only  qiieotion  involved  is  the  damage  to  be  paid  for 
the  right.'^  The  real  owner  of  the  property  is  entitled  to  receive  the 
award  made  for  the  use  of  the  right  of  way.^^  The  only  question 
upon  which  tlie  landowner  is  entitled  to  a  hearing  is  as  to  the  oon"- 
pensation  to  be  awarded.'-  Jiut  the  determination  of  the  amount 
which  should  be  paid  cannot  be  finally  committed  to  the  commis- 
sioners/^ although  the  municipal  corporation  may,  by  its  acts,  be  re- 
quired to  pay  the  amount  awarded  by  them.^*     The  provision  for  a 

the  township  who  do  not  claim  to  be  pointed  appraisers  to  adjust  the  dam- 
injuriously  affected.  Sican  Creek  Twp,  ages  that  would  result  to  the  property 
V.  Broirn  (Mich.)  9  Det.  L.  N.  52,  90  of  an  owner  by  reason  of  the  flowing  of 
N.  W.  38.  water  thereon  by  a  proposed  change  in 

^^Dierks  v.  Highway  Comrs.  142  111.  the  grade  of  one  of  its  streets,  whose  re 
197,  31  N.  E.  496.  port   awarding    damages    in  a   certain 

The  owner  of  land  whose  right  to  ap-  sum  was  duly  approved  and  confirmed 
peal,  and  whose  constitutional  right  to  by  the  common  council,  cannot  after- 
have  his  compensation  for  his  lands  wards,  after  the  work  is  completed,  re- 
sought  to  be  appropriated  assessed  by  fuse  to  pay  the  assessment  on  the  ground 
the  jury  is,  on  tiie  face  of  the  records,  that  it  is  powerless  so  to  do  until  the 
cut  off  by  the  act  of  the  county  commis-  damages  to  such  land .  are  ascertained 
sioners  in  making  an  award  and  enter-  under  the  eminent  domain  law,  where 
ing  it  of  record  as  of  a  date  prior  to  the  such  lando>%'ner  had  filed  a  bill  for  an 
actual  time  of  making,  so  that  at  the  injunction,  which  had  been  granted,  and 
latter  date  the  time  for  appeal  appears  suoh  adjustment  of  his  damages  was 
on  the  record  already  to  have  expired,  made  in  consideration  of  his  not  suin^' 
is  entitled  to  an  injunction  against  the  out  the  injunction,  but  allowing  the 
orders  and  proceedings  of  the  board  on  work  to  proceed,  and  it  appears  from 
and  after  the  date  of  such  entry,  but  his  bill  for  such  injunction  thai  his 
not  against  the  proceedings  had  prior  grounds  therefor  formed  at  least  a  claim 
to  that  date.  Miller  v.  Logan  County,  for  damages  apparently  just,  which  was 
3  Ohio  C.  C.  617.  a   proper   subject    for  adjustment    and 

^^Lumbermen's  Ins.  Co.  v.  8t.  Paul,  82  compromise.  Rloomington  v.  Brok^tc, 
Minn.  497,  86  N.  W.  526.  77   111.   194. 

A  town  which  owns  the  fee  in  its  An  award  of  the  damages  sustained 
streets  is  entitled  to  recover  compensa-  by  the  owner  of  land  for  the  catting  of 
tion  as  an  individual  for  injury  thereto  a  ditch  acros-s  the  same  by  a  mimicipaJ 
by  the  construction  of  a  county  drain  corporation,  having  been  made  by  arbi- 
through  them,  under  Iowa  Code  1873.  §  trators  mutually  chosen  in  pursuance  of 
1210,  which  prescribes  a  procedure  for  a  resolution  of  the  city  council  author 
persons  claiming  compensation  for  lands  izing  the  submission  of  the  controversy 
taken  in  the  construction  of  a  drain,  to  arbitration,  can  be  ^iforced  againsi 
ditch,  or  water  course.  Aldrich  v.  Paine,  such  municipality  by  an  action  in  as 
106  Iowa,  461,  76  N.  W.  812.  sumpsit,  in  the  absence  of  positive  law 

The  construction  of  a  sewer  across  a  disabling  it  from  submitting  unsettled 
lot  held  by  a  husband  and  wife  as  ten-  claims  to  arbitration.  Shatcneetoicn  v, 
ants  by  the  entirety  will  be  enjoined  at    Baker,  85  111.  563. 

the  suit  of  the  wife,  although  the  city  But  a  municipal  corporation  is  not 
has  taken  proceedings  to  condemn  the  liable  to  a  landowner  for  the  amount 
right  of  way  as  against  the  husband,  allotted  him  as  the  value  of  propert\- 
since  the  construction  of  the  sewer  would  proposed  to  be  taken  for  the  opening  of 
prejudice  her  rights  in  case  she  should  a  street  because  it  constructs  a  sewer 
survive  him.  Grosser  v,  Rochester,  60  through  such  premises,  where  the  con- 
Hun.  379,  15  N.  Y.  Supp.  62.  demnation  proceedings  for  the  opening  of 

^^Zimmerman  v.  Can  field,  42  Ohio  St.  the  street  are  subsequently  dismissed 
463.  upon  motion   of  the  landowner  becau«>e 

^Hessler  v.  Drainage  Comrs.  53  111.  of  a  failure  on  the  part  of  the  munici- 
105.  pal  corporation  to  pay  the  award;  and 

^  A  municipal  corporation,  having  ap-    such  owner  is  not  entitled    to  a    sum 
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jury  in  the  appellate  court  is  sufficient.'*    Under  the  power  of  award- 
ing damages  for  the  location  of  a  sewer  outfall,  a  committee  cannot 
•letermine  whether  a  cesspool  should  or  should  not  be  constructed,  and 
award  annual  damages  to  be  paid  in  the  future  till  such  cesspool  shall 
be  built  by  the  city.'®     If  the  municipal  corporation  has  no  power 
to  institute  the  proceeding,  it  will  be  enjoined.'"'     AVhere  the  location 
nf  a  discharge  for  a  city  sewer  is  such  as  to  constitute  a  nuisance  to 
adjoining  property,  a  recovery  may  be  had  for  the  entire  damages  in 
one  action,  if  they  are  of  a  permanent  character  and  go  to  the  entire 
value  of  the  estate  aiffected ;  but,  where  the  extent  of  the  wrong  may 
l»e  apportioned  from  time  to  time,  and  does  not  go  to  the  entire  de- 
-tniction  of  the  estate  or  its  beneficial  use,  separate  actions  must  be 
brought  for  the  damages.'®     A  proceeding  to  condemn  land  for  a 
•Irain,  under  a  statute  providing  for  tbe  condemnation  of  land  by  a 
vilhige  for  a  drain,  is  not  complete  until  such  resolution  or  order  is 
recorded,  such  rec^)rding  being  a  condition  precedent  to  the  right  to 
^•nter  upon  the  land  and  construct  the  drain.'®     That  the  ditch  was 
not  legally  laid  out  is  not  material  where  the  landowner  consented  to 
rhe  work  done ;  nor  is  it  important  that  the  parties  interested  did  not 
<»riginally  agree  as  to  the  exact  line  of  the  ditch,  if  they  consented  to 
u'hat  was  done.^**    After  the  damages  have  been  paid  without  the  ob- 
-orvance  of  the  legal  formalities  no  further  damages  can  be  recovered 
when  the  use  of  the  sewer  does  not  constitute  a  nuisance.^ ^    Refusal 
ro  allow  damages  exhausts  tlie  power  of  the  municipal  authorities,  and 
They  cannot  subsequently  entertain  a  new  petition  by  the  same  land- 
owner for  the  same  laying  out.^^ 

220b.  Bight  remaining  in  landowner. —  The  public  right  is  limited 
hy  the  public  necessity,  and  no  greater  title  passes  than  the  needs  of 
the  public  require,  so  that  the  residue  remains  in  the  former  owner; 
and  he  may  make  such  use  of  it  as  is  not  incompatible  with  the  pub- 

<>qiial  to  the  difference  between  the  public  improvements,  and  it  is  not  pro- 
award  and  an  assessment  of  the  benefits  posed  to  constnict  culverts,  drains,  sew- 
lovied  against  his  land,  deposited  by  tlie  ers,  or  cesspools,  but  simply  to  throw 
mimicipal  corporation  in  court.  Pcaroe  the  sewage  upon  complainant's  land. 
V.  Chicago,  176  111.  162,  52  N.  E.  27.  Colbt/  v.  La  Grange,  65  Fed.  554. 

^H}he$ln'ough  v.   Putnam  d  P.  Coun-  ^Scott  v.  Nevada  City,  66  Mo.  App. 

!•>«.  37  Ohio  St.  508.  189. 

*JadS90n  V.  Portland,  63 'Me.  55.  ''Svcnnes  v.  West    Salem,    114    Wis. 

"A  proceeding  in  the  nature  of  emi-  660,  91  N.  W.  121. 

nent  domain  brought  in  a  state  court  by  "Freeman  v.  Weeks,  45  Mich.  335,  7 

*  Tillage   to    obtain    an    easement   over  N.  W.  904. 

land  /or  tbe  flow  of  sewajfe  after  leaving  "Di^tirict  of  Columbia  v.  Hutchinson, 

its  sewers  will   be   enjoined,  where  the  1  App.  D.  C.  403. 

village  has  no  power  of  eminent  domain  ^-Cambridge  v.  Middlesex^  X17   Mass. 

exoi^  tf  accetfsoi7  to  its  power  to  make  79t 
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lie  interest*  The  acquisition  of  a  right  of  way  for  a  sewer  will, 
therefore,  unless  the  fee  ia  required  and  expressly  taken,  pass  only 
an  casement,  and  the  public  has  no  authority  to  deal  with  the  prop- 
erty as  its  own.^  When  a  mere  easement  is  taken  the  owner  of  thi 
fee  has  the  right  to  use  the  land  in  any  way  not  inconsistent  with  thr 
exercise  of  the  easement  taken,  and  may  erect  buildings  over  tho 
sewer  if  he  can  do  so  without  interfering  with  the  reasonable  rights 
of  the  public.^  Therefore,  where  the  right  of  access  to  a  sewer,  given 
to  the  municipality  constructing  it  across  land  which  does  not  belong 
to  the  municipality,  is  not  expressly  given  by  statute,  but  has  to  ho 
implied,  the  implied  right  of  access  will  be  such  only  as  will  be  ren- 
sonably  necessary  for  permitting  the  repair  of  the  sewer ;  and  it  can- 
not recover  damages  against  a  railroad  company  constructing  an  em- 
bankment which  does  not  deprive  it  of  an  access,  but  renders  it  less 
convenient.*  In  Sand  gate  Local  Board  v.  Leney?  which  was  an  ac- 
tion to  compel  the  pulling  down  of  a  shed  erected  over  a  sewer  so  a> 

^Wil8<m  V.  Borantofiy  141  Pa.  621,  21  and  appropriate  the  soil  so  far  as  i^ 
Atl.  779;  Olarh  v.  Worcester,  125  Mass.  reasonably  necessary  to  carry  out  th- 
226.  plan   and   construct  the   work   cunteni 

But  a  title  in  fee,  and  not  merely  an  plated.  Titus  v.  Boston,  149  Mass.  ll)4. 
easement,  will  be  acquired  by  a  town  in   21  N.  E.  310. 

land  taken  under  a  statute  giving  the  ^Butchers*  Slaughtering  d  Mvltino 
right  to  remove  obstructions  from  a  Asso,  v.  Com,  163  Mass.  386,  47  N.  K. 
brook  and   alter   its  current  for  sewer   699. 

purposes,  to  effect  which  it  may  "take  But  wliere  a  brook  is  converted  into 
or  purchase  land,"  and  providing  that  a  sewer  under  statutory  authority,  witli 
the  "title  to  land  so  taken  sliall  vest  in  nothing  to  limit  it  to  a  covered'  sewer, 
the  municipality."  Page  v.  O'Toole,  144  abutting  owners  may  be  restrained  from 
Mass.  303,  10  N.  E.  851.  placing     buildings    over    it    which    will 

*  Under  statutory  authority  to  take  make  the  care  of  it  more  difficult.  Mel 
lands,  water  courses,  rights  of  way,  or  rose  v.  Cutter,  169  Mass.  461,  34  N.  K. 
easements,  for    the    construction    of    a   696. 

sewer,  which  is  exercised  by  taking  the  A  natural  stream  is  not  changed  into 
right  to  carry  and  conduct  under  the  an  artificial  water  course  so  as  to  pro- 
lands,  and  to  construct  and  operate  and  vent  the  application  of  the  doctrine  of 
maintain,  a  sewer,  and  to  repair  and  re-  Bickett  v.  Morris,  L.  R.  1  H.  L.  47,  12 
new  the  same,  there  is  no  right  to  re-  Jur.  N.  S.  803,  14  L.  T.  N.  S.  836.  enti- 
move  the  soil  from  one  part  of  the  sys-  tling  a  riparian  proprietor  to  restrain  the 
tem  to  another  in  repairing  and  renew-  building  of  a  structure  in  the  alveus  of 
ing  the  sewer.  Butchers*  Slaughtering  A  a  stream  likely  to  produce  injury  to 
Melting  Asso.  v.  Com,  169  Mass.  116,  him,  by  the  fact  that  the  bed  of  tho 
47  N.  E.  599.  stream  has  been  improved  by  drainage 

But  the  same  court  held  that  a  mu-  commissioners  acting  under  statutory 
nicipal  corporation  which  has  authority  authority,  as.  in  the  absence  of  author- 
to  take  land  in  different  counties  for  the  ized  declarations  to  the  contrary,  it  will 
construction  of  a  sewer  system,  making  be  assumed  that  the  improved  bed  of  the 
compensation  to  landowners  for  land  stream  is  still  subject  to  the  pre-exist- 
taken,  may  remove  the  land  excavated  ing  rights  and  duties  so  far  as  the  same 
in  the  construction  of  the  work  in  one  are  capable  of  existing  therein.  Palmer 
county  to  another  for  use  there,  without  v.  Pernae,  Ir.  Rep.  11  Eq.  616. 
I)eing  li;«ble  to  the  owner  for  conversion  ^Birkenhead  v.  Lojidon  d  N.  W  R.  I^ 
of  it,  although  the  municipality  has  not  R.  15  Q.  B.  Div.  572.  55  L.  J.  Q.  B.  N.  S. 
ncquired  the  fee  of  the  land.  It  ac-  48,  50  J.  P.  84. 
quires  the  right  to  dig  up  the  surface       *L.  R.  25  Ch.  Div.  183,  note. 
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0  interfere  with  the  plaintiff's  right  of  access  to  it,  the  court  refused 
4  maridatorv  injuuction  upon  the  ground  that  tJie  interference  with 
the   right  of  access  was  not  sufficient  to  warrant  the  issuance  of  a 
maxidatory  injunction,  the  utmost  proved  on  the  part  of  the  plaintiff 
being  that  it  might  take  an  hour  or  two  longer  to  cut  down  to  the 
^^'er.    There  being  an  adequate  remedy  at  law  in  an  action  for  dam- 
ages, equity  will  not  restrain  a  municipal  corporation  from  tearing 
'iown  a  wall  constinicted  by  an  abutting  owner  over  a  water  course 
used  as  a  sewer.* 

221.  Compensation  must  be  made. —  The  constitutional  provision 
that  private  property  shall  not  be  taken  for  public  use  without  com- 
iKmsation  applies  with  full  force  to  proceedings  to  acquire  a  right  of 
\'.  ay  for  a  sewer  or  drainage  ditch  ;^  and  it  is  immaterial  that  an  ease- 
♦nent  only  is  to  be  taken,^  or  that  the  right  of  way  is  across  the  prop- 
|>erty  of  a  railroad  company  or  other  public-service  corporation.^     It 

'/Vynjt  V.  Shenandoah,  19  Pa.  Co.  Ct.  for  the  payment  of  oompensation  for  the 

*''^'2.  land  taken  does  not  render  the  statute 

'Aldrich  r.  Paine.  106  Iowa,  461,  76  unconstitutional,    where     it     prescribes 

V.   W.  812;  Re  Cheesebrough,  78  N.  Y.  that,  if  the  sewer  commissioners  cannot 

-:W;   People  ex  rel,  Williams  v.  HaincSy  agree  with  the  owners,  they  may  pro- 

^^  N.  Y.  587 :  Watson  v.  Pleasant  Ttcp.  ceed  under  the  condemnation  law  of  the 

-1  Ohio  St.  667 ;  People  ex  rel.  Cook  v.  state,  which  does  not  permit  lands  to  be 

\>/iri  rt^,  27  N.  Y.  306 ;  Chaplin  v.  High-  taken  except  upon  payment  of  compensa- 

'  7.V  Comrs.  129  111.  661,  22  N.  E.  484.  tion.      Swikehard  v.   Michels.   81   Hun, 

Land  dry  and  free  from  nuisance  can-  325,  29  N.  Y.  Supp.  777,  30  N.  Y.  Supp. 

not     be    permanently    appropriated    for  1136. 

iniin?  for  the  benefit  of  other  lands,  or       ^Smith  v.  Atlanta,  92  Ga.  119.  17  S. 

•\pn    for   the  general   welfare,   without  E.  981;  Reeves  v.  Wood  County ,  8  Ohio 

'*nmpensatian.    Re  Church  of  Boly  Sep-  St.  333. 

'dchre,  61  How.  Pr.  315 ;  Payson  v.  Peo-       •  The  location  and  construction  of  a 

l»l€,  175  III.  267,  51  N.  E.  588.  public   ditch  across  or  upon   the   right 

A.  drainaire  law  which  provides  for  the  of  way  of  a  railroad  company,  thoucrh 

taking  of  private  property  for  the  right  the  ditch  be  constructed  by  tiling  undpr 

of  way  of  ditches  to  drain  swamps  w^ith-  the  surface,  is  an  appropriation  of  the 

mit  condemnation  proceedings,  although  company's  property  which  entitles  it  to 

providing  for  ascertaining  and  paying  compensation  for  the  value  of  the  inter- 

the  owner's  damages  if  he    comes    into  est  so  taken.    Lak-e  JSrie  &  W.  R.  Co.  v. 

crmrt  and  files  his  claim,  is  contrary  to  Hancock  County,  63  Ohio  St.  23,  57  N. 

the  constitutional  provision  prohibiting  R.  1009. 

th«»  taking  of  private  property  without       A  municipal   corporation  will   be  en- 

fir«it  having  made   compensation  there-  joined  from  constructing  a  ditch  along 

for:  neither  can  the  law  be  sustained  as  a  highway  through  a  railroad  embank- 

A  proper  exerdse   of  the   police  power  ment  across  such  highway,  until   some 

for  the  abatement  of  a  nuisance,  where  provision   is  made  for  the  payment  of 

the  id  does  not  require  the  nuisance  to  the  damages  sustained  by  the  railroad 

We  of  sDch  imminent  danger  to  the  pub-  company  thereby,  where  the  latter  had 

lie  welfare  as  to  justify  the  taking  of  a  lawful  right  to  the  use  of  such  street 

privEte  property    of    others  than   those  in  the  manner  occupied  by  it  subject  to 

minUming  the  nuisance  without  com-  the  rights  of  the  public  to  all  the  ordin- 

^fnsatioD.     Askam   v.    King  County,   9  nry  and  proper  uses  of  a  highway,  and 

Kih.  I  36  Pac.  1097.  such  ditch  is  to  be  constructed  solely  as 

The  failure  of   a    statute  authorizing  a  means    of    draining    adjacent    lands, 

%t  wnstruction    of   »  eewer  to  provide  thereby  subjecting  the  street  to  %  new 
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also  applies  to  the  appropriation  of  a  private  sewer  for  public  use,^ 
A  statute  providing  for  compensation  is  sufficient  which  provides  for 
the  assessment  of  such  "damage"  as  the  owner  may  sustain.®  Under 
a  drainage  law  making  provision  for  compensation  to  an  owner  for 
land  taken  for  ditches,  and  damages  to  land  not  taken,  which  are  re- 
quired to  be  paid  before  entry  thereon,  it  would  seem  that  where,  by 
an  enlargement  of  the  drainage  district,  an  additional  burden  of  wji- 
ter  is  precipitated  upon  his  land  to  its  injury,  the  damages  cons^c 
quent  thereto  should  be  asscsssed  and  paid  by  the  district  prior  to  the 
discharge  of  such  additional  waters  upon  his  land.®  A  landowner 
may  waive  his  right  to  damages,  or  estop  himself  from  demanding 
them;''^  and,  in  ciise  he  has  received  compensation,  he  cannot  inter- 
fere with  the  drainage  proceedings/**  If  the  attempt  is  made  to  con- 
struct the  ditch  without  comi)ensating  the  landowner,  equity  will  en- 
join the  proceeding.*^  A  law  is  not  unreasonable  and  void  which  fails 
to  provide  for  the  pjivment  of  damages  from  the  construction  of  a 
drainage  canal,  suffered  when  no  benefits  have  accrued,  where  the 
general  law  affords  a  remedy  therefor  against  the  corporation.^®  A 
constitutional  provision  in  relation  to  drainage,  which  authorizes  the 
passage  of  laws  permitting  the  owners  of  land  to  construct  drains 
across  the  lands  of  others,  dees  not  authorize  the  taking  of  private 
property  for  the  purpose  of  drainage  without  making  just  compensa- 
tion, merely  because  tht  constitutional  provision  is  silent  on  the  sub- 
ject of  compensation  to  the  owners  of  the  lands  over  which  such  drain?^ 
are  to  be  constiiicted.^^  It  has  been  held  that,  where  the  statutes  limit 
the  right  to  apply  for  damages  for  the  construction  of  a  sewer  to  six 
months  from  the  decision  to  take  the  land,  no  application  can  be  made 
after  that  time,  although  the  owner  of  the  land  injured  had  no  notice 
of  the  taking  until  after  the  expiration  of  the  six  months.^^  That 
decision,  however,  plainly  sanctions  a  taking  without  due  process  of 
law  because  notice  is  a  necessary  element  of  due  process.  Mere  teiii 
porary  injuries  are  not  within  die  provisions  of  the  constitutional  n- 

use  to  which  such  right  of  way  is  not  assented  to  its  laying  out.  and  connpct 

subject.    Chicago  d  N.  W.  R.  Co.  v.  Jef-  ed  his  private  drain  with  it.    Haskell  v. 

ferson,  14  111.  App.  616.  New  Bedford,  108  Mass.  208. 

^McDonald  v.  Cincinnati,  4  Ohio  N.  P.  ^Oliver  v.  Monona  County,  117  lowji. 

253.  43,  90  N.  W.  510. 

^Chaplin  v.  Highway  Comrs.   129  111.  ^Zimmerman  v.  Canfield,  42  Ohio  St. 

661,  22  N.  E.  484.  463. 

*Elmore  v.  Drainage  Comrs,   135   111.  ^'^Broxcn  v.  Keener,  74  N.  C.  714. 

269,  25  Am.  St.  Rep.  363,  25  N.  E.  1010.  '^Payson  v.  People,  175  111.  267,  61  X. 

'  No  objection  can  be  made  to  the  lay-  E.  588. 

ing  out  of  a  sewer  on  the  ground  that  ^^Camhridge   v.  Middlesex    County,  6 

compensation  has  not  been  made,  as  re-  Allen,  134. 
quired  by  the  Constitution,  by  one  who 
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qnirniiont  of  compensation  for  property  taken.  ^^  Xor  dc^es  the  fact 
that  tiie  sewer  will  be  a  nuisance  to  property  near  it  constitute  a  tak- 
inir.'^ 

222.  When  and  how  must  compensation  be  made. —  When  the  Con- 
stitution provides  that  land  cannot  be  taken  for  public  use  unless  com- 
pensation is  first  made  or  secured,  the  ascertainment  and  making  or 
securing  of  the  compensation  must  be  done  before  the  property  can 
h}  taken  or  the  improvement  proceed;^  but,  if  there  is  no  such  con- 
stitutional provision,  any  provision  which  will  eventually  secure  oom- 
p«»n5ation  to  the  landowner  is  sufficient,  even  though  it  is  to  be  as- 
certained after  the  improvement  is  completed.^  In  such  cases  the 
failure  of  a  board  of  supervisors  to  have  damages  to  the  property 
through  which  a  drainage  ditch  is  to  pass  appraised  and  paid  or  se- 
cured before  locating  the  ditch  is  not  a  jurisdictional  question,  and 
cannot,  therefore,  be  objected  to  in  a  collateral  attack.®  But  the 
landowner  has  a  right  to  have  his  damages  paid  within  a  reasonable 
time.*  Where  the  statute  providing  that  the  allowance  by  the  proper 
officers  of  damages  to  be  paid  for  land  taken  for  a  drainage  ditch 
mates  the  amount  payable  out  of  the  general  fund  of  the  county,  there 
is  a  sufficient  payment  or  deposit  of  the  money  to  authorize  the  con- 
tinuance of  the  proceedings  under  a  constitutional  provision  making 
that  a  condition  precedent  to  the  taking,  where  there  is  nothing  to 
^how  that  the  county  is  insolvent.^  The  compensation  is  sufficiently 
secured  if  the  taxable  property  of  the  community  is  pledged  to  its 
payment.®     The  lando^\'ner  may  waive  the  right  to  have  his  dam- 

"Cft«terti  Dye  House  d  Laundry  Co.  v.    private  land  taken  at  the  time  it  is  ap- 
Com,  l(v4  MasR.  350,  41  N.  E.  649.  proprinted,  and  as  not  securing  the  pay- 

**Lincoln  v.  Com.  1G4  ^Tass.  368,  41  N.    nient  in  money.    State,  Butler,  Proarcu- 
K.  489.  tor,  v.  Ravine  Road  Hewer  Comrs.  39  N. 

'fir lit h  V.  MrKee,  3  Ohio  Dec.  Reprint,    J.  L.  CG5. 
.578:   Rfck    v.  Medina    County,    9    Ohio       ^Smcaton  v.  Martin,  67  Wis.  364,   1.5 
l).v.  Reprint,  108.  N.  W.  403. 

■Stonrhouse  v.  Enniskillcn,  32  U.   C.        Provision  for  compensation  for  a  riglit 
Q.  B.  662.  oi  way  for  a  drainage  ditch  is  sufficient 

*Oiircr  v.  Monona  County,  117  Iowa,   under  a   constitutiotnal    provision    that 
43.  90  N.  W.  510.  the  property  cannot  be  taken  until  coiu- 

*ftkagit  County  v.  McLean,  20  Wash,    pensation    is  made,  where,    in    case    no 
92,  54  Pac  781.  funds  are  on  hand  arising  from  the  levy 

*Ximmerman  r.  Canfield,  42  Ohio  St.    of  the  drainage  tax,  warrants  may  be  is- 
463.  sued  by  the  court  which  may  be  negoti- 

But  a  statute  authorizing  the  con-  ated  and  the  proceeds  used  in  paying 
denmaticm  of  lands  for  sewer  purposes,  for  a  right  of  way.  Redmond  v.  Chacey, 
which  provides  that  commissioners  to  7  N.  D.  231,  73  N.  W.  1081. 
make  the  award  shall  issue  improvement  But  a  provision  for  payment  of  oom- 
eertificatet  in  their  own  names  payable  pensation  for  a  right  of  way  for  a 
any  time  they  designate  within  two  drainage  ditch  to  be  made  in  county 
rears  pledging'  the  credit  of  the  cities  warrants  is  not  sufficient  where  there  is 
ountainin^'the  sewers,  is  unconstitutioii-  a  possibility  that  there  may  be  no 
ai,  a«  laiiiu^  to  secure  payment  for  the   f\mds  out  of  which  to  pay  the  warrants, 
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ages  paid  before  work  commences  J  The  fad  that  the  compen.Nation 
has  not  been  actually  paid  the  landowner  will  not  prevent  the  levying 
of  an  assessment  of  benefits  upon  the  taxpayer.* 

222a.  Set-off  of  benefits. —  Where,  under  the  Constitution,  compen- 
sation for  land  actually  taken  for  a  draiuage  ditch  must  be  made  in 
money,  benefits  to  lands  not  taken  cannot  be  reckoned  as  any  part  of 
such  compensation,  though  damages  to  lands  not  taken  may  be  com- 
pensated for  by  benefits.^  But  where  the  Constitution  merely  re- 
quires that  compensation  shall  be  made,  if  the  owner  of  land  which 
is  taken  receives  benefits  which  are  peculiar  to  his  land  and  not  com- 
mon to  tlie  community  generally,  they  may  be  set  off  against  the 
amount  to  wdiich  he  is  entitled  for  the  land  taken.^  The  ground  of 
this  distinction  is  stated  in  French  v.  Loircll  *  as  being  that  the  benefit 
for  which  a  landowner  is  to  be  assessed  for  the  construction  of  a 
sewer  is  that  similar  to  those  enjoyed  by  all  those  whose  land  will  be 
tirained  by  the  sewer,  and  not  that  which  is  peculiar  to  him  by  reason 
of  the  relieving  of  his  land  of  the  necessity  of  maintaining  an  ancient 
sew^er  thereon,  so  that  the  latter  benefit  can  be  set  off  against  his  claim 
for  damages  for  land  taken  for  the  construction  of  the  sewer.  In 
Ross  V.  Davis  *  it  was  held  that  it  is  within  the  constitutional  power 
of  the  legislature  to  provide  for  the  payment  of  the  cost  of  the  con- 
struction of  drains,  established  under  the  law,  and  for  the  damages 
resulting,  by  means  of  the  assessment  of  benefits  accruing  to  the  land- 
owners affected ;  and  compensation  for  property  appropriated  may  be 

under  a  Constitution  providing  that  pri-  allowed  him  for  land  taken  shall  be  ap- 

vate    property    i*hall   not   be  taken     for  plied    to   the    reduction   of   his   benefits 

public  use    without    just    compensation  assessed,  and  pays  the  excess  of  lienetit*^ 

liavin^  been  first  made  to,  or  paid  into  over  the  amount  allowed  him  for  com- 

court  for,  the  owner.     Martin  v.  Tyler,  pensation,  he   cannot   complain   that   he 

4  N.  D.  278.  26  L.  R.  A.  838,  60  N.  W.  was  not  paid  in    whole    for    the    land. 

3»2.  Klfjin,  J.  d  E.  R.  Co,  v.  HokenshvlL  193 

'Olmsted  V.  Dennis,  77  N.  Y.  378.  111.  159,  (51  N.  E.  1102. 

A  landowner  who  fails  to  avail  him-  ^Cribhs  v.  Benedict,  64  Ark.  555,  44  S. 

self  of  his  statutory  right  to  have  his  W.  707;  Clark  v.  Worcester,  125  Mans, 

compensation    for    damages    fixed,    and  226. 

makes  no  opposition   to  the  completion  '117  Mass.  363. 

of  the  canal,  thereby  forfeits  his  right  The  facility  for  drainage  of  a  partic- 
to  previous  compensation,  and  is  not  en-  ular  tract  of  land  alTorded  by  the  con- 
titled  to  rest-rain  the  use  of  the  canal  struction  of  a  sewer  through  it  may  be 
by  an  injunction.  'Jefferson  d  L.  P.  R.  found  to  be  of  special  and  peculiar  bene- 
Co.  v.  New  Orleans,  31  La,  Ann.  478.  fit.   which  mi»y  be  set    off    against    the 

*Re  Sican,  35  Hun,  625.  damages  to  be  allowed   for   taking  the 

^Oinn  V.  Moultrie,  C.  d  D.  Draitmge  right  of  way.     Butchers'  Slauqhtering  rf 

Dist.  188  111.  305,  58  N.  E.  988:  Martin  Mrltiiuf  Asso.  v.  Com,  169  Mass.  116,  47 

v.  Fillmore  County,  44  Neb.  719,  62  N.  N.  E.  599. 

W.  863:  Payson  v.  People,  175  111.  267,  *97  Ind.  79. 

51  N.  E.  688.  The  same  ruling  is  found  in  TFitiXrW- 

But  if  the  owner  of  land  in  a  drain-  uiann  v.  Diaitiayc  Dist.  24  111.  App.  242. 
age  district   consents  that   the  amount 
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made  in  siioh  benefits  or  out  of  money  realized  liy  asscssraeuts  of  bene- 
tiia  to  other  lauds^  in  ease  the  damages  exceed  the  benefits.  There 
<eeras  to  be  no  valid  objection  to  such  rule.  If  one  whose  land  is 
10  be  taken  for  a  right  of  way  is  also  subject  to  assessments  for  bene- 
fits which  will  result  from  the  building  of  tlie  ditch,  it  does  not  dis- 
criminate against  him  or  place  him  at  any  undue  disadvantage  by  ap- 
plying the  amount  which  he  would  have  to  pay  by  the  assessment 
upon  his  proi>erty  upon  the  amount  due  him  for  the  land,  and  paying 
him  merely  the  balance.  But  the  entire  expense  of  the  improvement 
cannot  be  placed  upon  him  by  assessing  tlie  amount  upon  his  land 
aceordiug  to  the  number  of  acres  owned  by  him.**  In  case  damages 
are  recoverable  for  injuries  to  land  not  taken,  special  benefits  not 
t>»mmon  to  the  other  landowners  may  be  set  off  against  the  damages 
ut  be  allowed  therefor." 

223.  Measure  of  damages. —  In  determining  the  damages  to  be  paid 
for  the  right  of  way  for  a  drainage  ditch  they  must  be  confined  to  the 
prooeeding  then  before  the  court,  and  cannot  include  damages  for 
injuries  which  may  arise  from  other  proceedings,  as  the  construction 
i»f  the  ditch  over  another  ditch  the  right  to  construct  which  is  the  sub- 
ject of  another  proceeding.*  As  nearly  as  possible,  the  damages 
awarded  should  represent  the  difference  in  value  of  the  property  be- 
fore and  after  the  drain  was  constructed.^  In  ascertaining  its  value, 
the  jury  may  consider,  not  only  the  value  of  the  land  actually  taken,** 
hut  the  injury  which  will  necessarily  result  to  the  remaining  land.* 

*Harftcell  ▼.  Armstrong,  19  Barb.  166.    of  the  ditch.     Palmer  v.  Harris  County 

•Martin  v.   Fillmore  County,  44  Neb.     (Tex.  Civ.  App.)   69  S.  W.  229. 
riJI.  62  N.  W.  863.  *Taft  v.  Com.  158  Mass.  526,  33  N.  E. 

*  Skagit  County  v.  McLean,  20  Wash.  1046;  Chaplin  v.  Highway  Comrs.  129 
M->,  54  Pac  781.  111.  65L  22  N.  E.  484;  Thomas  v.  Coun- 

In  assessing  th«  damages  to  be  allot-  ty  Comrs.  5  Ohio  N.  P.  449:  Essex  v. 
ted  a  lot  owner  in  a  drainage  district,  Acton  Local  Board,  L.  R.  14  App.  ('a<*. 
no  damages  suffered  or  sustained  in  con-  153,  58  L.  J.  Q.  B.  N.  S.  594.  61  L.  T.  N. 
^4>^uence  of  the  original  construction  of  S.  1,  38  Week.  Rep.  209,  53  J.  P.  756: 
a  levee  should  be  allotted,  but  the  same  Bennett  v.  Atarion,  106  Iowa,  628,  76  N. 
mast  be  confined  to  such  damages  as  W.  844:  Miller  v.  Wehcr,  1  Ohio  C.  C. 
will  result  from  the  completion  of  the  130;  Providence  d  \V.  R.  Co.  v.  Worces- 
proposed  work  under  the  present  assess-  tcr,  155  Mass.  35,  29  N.  E.  56. 
ment.  Ijorell  v.  8ny  Island  Lrrce  Drain-  The  compensation  for  land  taken  for 
nge  Disf.  159  III.  188.  42  N.  E.  600.  a  sewer  route  should  include  the  injury 

^Bennett  v.  Marion,  106  Iowa.  628,  76  which  will  l)e  done  to  the  tract  by  the 
N  W.  844:  Pn'MColl  v.  Taunton,  160  emptying  of  the  sewer  into  a  stre-nn 
Man.  486,  36  X.  £.  405.  flowing  across    it,    although  the    ordin- 

*In  a  proceeding  to  condemn  land  for   ance  authorizing  the  sewer  does  not  in 
tbe  eonstruction   of  a  ditch  to  drain  a   term.s  undertake  to  acquire  that  right, 
inibUc  rosid,  the  market  value  of  the  en-   and  the  petition  describes  only  that  por- 
t/ft tnet  sotif^ht  to  be  condemned  must   tion  of  the  owner's  property  over  which 
be  eonsideTpd  in  a»sef»sing  the  damages,   the   sewer    will     pass.     Joplin    Vonsol. 
tXthouffh  the  entire  tract  so  taken  may   Min.  Co.  v.  Joplin,  124  Mo.  129,  27  S. 
^  be  oeeeBsary    for    the    construction   W.  406. 
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These  will  include  tlie  reasonable  cost  <jf  any  necessary  adaptation 
of  the  remaining  land  to  the  new  sxniv  of  things  produced  by  the 
sewer/'^  and  the  value  of  improvements  interfered  with,^  and  sucli 
temi)orarv  injuries  as  nuiy  be  inflicted  durine;  the  progress  of  the 
work."  The  value  of  the  land  for  any  purpose  for  which  it  wa- 
adapted  may  be  considered,  but  the  con<i<leration  should  not  be  (sm- 
fined  to  the  business  interests  of  the  owner.^     Whatever  use  the  own 


A  provision  in  a  drainage  law  which 
authorizoa  tlie  allowance  to  the  owner 
of  land  of  "such  actual  daniaf?os,  only,  as 
will  be  sustained''  by  the  entry  upon  his 
land  by  another  for  the  purpose  of  con- 
structing a  drain  over  the  same,  em- 
braces all  damages  that  will  be  sustained 
by,  or  in  consequence  of,  the  entry  upon 
the  land  and  the  construction  of  the 
drain,  the  proper  construction  of  the 
words  "actual  damages"  being  all  dam- 
ages, both  direct  and  consequential, 
which  necessarily  result  from  such  tak- 
ing and  appropriaticm,  the  measure  of 
which  will  be  the  diminution  in  value  of 
the  land  by  reason  thereof.  Chronic  v. 
PugK  136  *[11.  539,  27  N.  E.  415. 

The  owner  of  land  taken  for  a  sewage 
farm  is  not  only  entitled  to  compensa- 
tion for  the  land  taken,  but  also  for  in- 
juries to  other  land  of  his  located  dose 
to,  but  not  immediately  contiguous  to, 
the  land  taken,  under  a  statute  author- 
izing compensation,  not  only  for  the 
value  of  the  land  taken,  but  also  for  in- 
juriously afTectirg  other  lands.  Queen 
v.  Essex,  L.  R.  14  Q.  B.  Div.  753,  33 
Week.  Rep.  214. 

^Butchers'  Slaughtering  d:  Melting 
A  880.  v.  Com.  163  Mass.  386,  40  N.  E. 
176. 

•The  value  of  a  stone  wall  by  the 
nmning  foot  along  the  front  of  the  prop- 
erty is  a  proper  element  to  be  consid- 
ered in  an  assessment  of  damages  for 
land  taken  by  eminent  domain  for  sewer 
purposes.  Stone  v.  Com.  181  Mass.  438, 
63  N.  E.   1074. 

^Re  Chatham  Street^  16  Pa.  Super. 
Ct.  103. 

Where  a  strip  of  land  is  taken  for  the 
construction  of  a  sewer,  its  owner  is  en- 
titled to  compensation  for  the  tempo- 
rary destruction  of  a  water  supply  on  his 
remaining  land  diiring  the  process  of 
construction,  where  the  statute  requires 
c-ompensation  to  be  made  for  all  damages 
that  shall  be  sustained  by  reason  of  the 
taking.  Penney  v.  Com.  173  Mass.  507, 
73  Am.  St.  Rep.  312,  53  N.  E.  805. 

Damages  to  abutting  property  from 
the  temporary  escape  of  sewer  gas  dur- 


ing the  time  reasonably  necessary  foi 
nuiking  repairs  to  a  sewer  or  remo\ini; 
obstructions  should  be  considered  in  d- 
termining  the  compensation  to  be  nuiiir- 
in  proceedings  to  condemn  land  for  mw 
er  purposes.  Pasadena  v.  Stimson.  !U 
Cal.  238,  27  Pac.  604. 

When,  in  the  construction  of  a  puK 
lie  ditch  across  or  upon  the  right  oi 
way  of  a  railroad  company,  it  will  be 
come  necessary  to  make  an  excaviiti(»n 
under  the  tracks  of  a  railroad,  and  for 
the  company  to  incur  expense  in  sup 
porting  the  tracks  or  otherwise  whi li- 
the ditch  is  being  constructed  so  as  hot 
to  interfere  with  the  use  of  its  roaiU 
at  that  place,  such  expense  shall  be  taken 
into  account  in  assessing  the  damage^ 
of  the  company.  Lake  Erie  d  W.  R.  Co. 
V.  Hancock  County,  63  Ohio  St.  23,  57 
N.  E.  1009,  Followed  in  Northern  Ohio 
R.  Co.  v.  Hancock  County,  63  Ohio  Si. 
32,  57  N.  E.  1023. 

*  Damages  for  the  taking  of  land  by 
a  city  for- the  iaying  of  a  sewer  are  not 
to  •)e  awarded  in  reference  to  the  pecul- 
iar situation  or  circumstances  or  plan^ 
of  the  owner,  or  to  the  business  m  whitli 
he  happens  to  be  engaged ;  but  any  pos- 
sible use  of  the  land  may  be  considereil 
by  the  jury.  Maynard  v.  Northamptoh. 
157  Mass.  218,  31  N.  E.  1062. 

In  a  condemnation  proceeding  to  as- 
certain the  just  compensation  to  be  paid 
for  lands  which  are  subject  to  overflow, 
it  is  not  proper  to  take  into  considera- 
tion the  value  thereof  as  affect^ed  by 
their  capability  of  improvement  by  the 
erection  of  dikes,  where  such  dikefi.  if 
constructed,  would  have  the  effect  of 
wrongfully  overflowing  the  lands  of  ad- 
joining riparian  owners.  Burke  v.  Saiu 
Innf  Dist.  152  111.  125,  38  N.  E.  670. 

When  a  sewer  outlet  is  located  on  an 
unocciipied  wharf  lot  the  damage  will  he 
the  difTerence  between  its  value  before 
and  after  the  taking,  without  regard  to 
its  possible  uses.  Harris  v.  Philadel- 
phia, 2  Monaghan  (Pa.)  391.  16  Atl 
740:  Harris  v.  Philadelphia,  156  Pa.  76, 
26  Atl.  874. 
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<T  of  the  land  taken  can  make  of  it  as  matter  of  right  should  be  coii- 

-iilored  in  reduction  of  damages,^  but  not  the  fact  that  he  has  been  giv- 

(u  a  license  to  place  a  buihling  over  the  drain.  ^®  The  fact  that  the  drain 

iiiav  constitute  a  nuisam^e  cannot  be  taken  into  consideration,  because 

rlie  public  authorities  will  be  in  duty  bound  to  abate  any  luiibSJice 

•A  hi<:h  may  arise  from  their  use  of  the  premises^*     The  damages  are 

•«.  be  measured  by  the  right  which  the  public  has  acquired,  and  not 

I'v  the  use  it  actually  makes  of  the  property.*-     The  value  of  a  pri- 

N  lire  sewer  appropriated  by  a  municipal  corporation,  for  which  dam- 

:«gi's  must  be  paid,  is  not  necessarily  fixed  by  the  amount  paid  by  the 

•  -uTier  for  its  construction,  but  by  the  cost  of  an  adequate  sewer  at 

Mie  time  of  taking,  not  exceeding  the  cost  of  the  sewer  taken.^*     A 

landowner  can  recover  only  for  the  injuries  which  have  been  caused 

-in<re  he  acquired  title  to  the  pro[)erty.**     Damages  which  are  likely 

to  result  in  the  future  are  to  be  considered.'*^     Benefits  cannot  be 

vjn-iidered  in  reduction  of  the  compensation  to  be  allowed  for  the 

land  taken.' **     A  claim  for  damages  for  the  overflow  of  an  owner's 

.'and  resulting  from  the  construction  of  a  dam,  the  erection  of  which 

■Uarly  appeared  necessary  to  a  feasible  and  economical  prosecution 

nf  the  work  of  the  drainage  district,  will  be  presumed  to  have  been 

pa-;:^ed  upon  by  the  jury  in  the  assessment  of  such  owner's  damages 

in  the  drainage  proceedings,  and,  if  not,  the  matter  becomes  res  judi 

'tiin  because  he  might  have  had  such  damages  determined  at  that 


^Atlanta  ▼.  Eunnicutiy  95  Ga.  138,  22  for  a   drainage  ditch   under  a  contract 

S.  E.  130.  pennitting  the  occupation  of  it  until  tlie 

^'"Roanoke  City  v.  Berkoxritz,  80  Va.  damages  are  ascertained  and  the  taxes 

tilti.  raised  to    pay    therefor,    during    which 

^^CJark  V.  Washington,  1  Pa.  Dist.  R.  time  no  assessment's  for  benefits  shall  he 

«».*)1.  11  Pa.  Co.  Ct.  433;  Stewart  v.  Rut-  collect*»d  from  the  landowner,  will  pass 

iond,  58  Vt  12.  4  Atl.  420.  with  a  sale  of  the  land.  Murray  v.  Jaifnr, 

"Ham  V.  South  Easton,  10  Pa.  Super.  8  Barb.  612. 

«t.  390.  "LincoZii   v.   Com.    164   Mass.   .368,  41 

"^Hays  V.  South  Easion,  10  Pa.  Super.  N.  E.  481). 

rt,  300.  44  W.  S,  C.  432.  '^Thomas  v.  County  Comrs.  5  Ohio  N. 

*\ilejxind€r  v.   District   of  Columbia,  P.   449. 

3  Mackey,  192.  Under    the    provisions    of    the    farm 

Where  it  appears  that  a  person  object-  drninage  law  of  Illinois,  the  jury  must. 

iTig    to    the     construction     of   a   drain  in  assessing  the  damages  to  a  landov\iier 

througii  his  land  obtained  title  thereto  in  a  drainage  district,  find  the  value  of 

after   proceedings    for    the    construction  the  ground  used  for  the  ditch,  also  the 

of  the  drain   had   been    instituted,   and  damages,  if  any,  to  the  remaining  land 

for  the  purpose   of   raising  certain   ob-  not  taken,  and  cannot  set  off  the  bene- 

jections  which    the   original   owner   had  fits  thereto  by  the  drainage,  that  being 

lo«t  the  right   to  make,  the  sale  is  not  th«  duty  of  the  commissioners.     X^nioti 

a  bona  fide  one.     Hackett  v.  Brown,  128  Drainage  Dist.  v.  Volke,  163  111.  243,  4.'> 

.MiVh.  141.  87  N".  W.   102.  N.  E.  415.  AfBrming  59  111.  App.  28.3. 

Hut  a  right  to  damages  for  land  taken  ^^McGillis  v.  Willis,  39  111.  App.  311. 
Vol*  IJ. — W'ateks,  68. 
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IX.   AcQinSlTION  OF  FUNDS. 

224.  How  far  drainage  may  be  made  a  public  charge. — The  drain- 
age of  land  for  the  purpose  of  promoting  the  public  health  or  welfare 
is  a  public  purpose  for  which  the  power  of  taxation  may  be  exer- 
cised;* and,  when  the  improvement  affects  such  a  large  portion  of 
the  state  as  to  make  it  of  general  importance,  it  may  be  paid  for  out 
of  the  famds  arising  from  general  taxation.*  The  legislature  mav 
authorize  a  municipal  corporation  tg  secure  a  fund  by  general  taxa- 
tion to  construct  and  maintain  sewers.*  Drains  are,  however,  in- 
ternal improvements  within  a  constitutional  provision  forbidding  the 
state  to  engage  in  such  improvements,  and  in  states  where  such  pro- 
visions exist  they  must  be  carried  on,  if  at  all,  by  the  communities 
which  will  be  specially  benefited  by  them.  Many  of  the  grants  of 
swamp  land  by  the  general  government  to  the  respective  states  con- 
tained a  provision  that  the  proceeds  of  sales  should  be  used  to  drain 
and  reclaim  the  lands.  This  provision,  while  in  part  for  the  benefit 
of  the  purchaser,  cannot  be  enforced  by  him.  The  duty,  being  for  the 
public  good,  must  be  enforced  by  the  public  authorities.*  And  the 
failure  by  the  state  to  apply  the  purchase  money  to  the  reclamation  of 
the  lands  does  not  entitle  the  purchaser  to  recover  back  the  purchase 

*  §  170,  ant€.  ify  the  power  of  the    state    legislature 
»  §  176,  ante.  over  the  lands  and  their  proceeds  to  dis- 

•  When  the  legislative  authority  of  a  pose  of  as  they  see  fit,  but  is,  at  the  ut- 
munidpal  corporation  assumes  control  most,  but  the  expression  of  a  wish  or  de- 
of  the  sewerage  of  the  city,  and  creates  sire  on  the  part  of  Congress  that  such 
a  department  of  city  government,  proceeds  should  be  so  expended,  but  not 
charged  wuth  the  location,  extension,  making  it  a  condition  of  the  grant, 
construction,  and  maintenance  of  sewers,  Whiteaid^  County  v.  Burchelly  31  III.  68. 
and  has  accepted  plans  and  estimates  A  purchaser  of  swamp  land  who  ac- 
for  the  extension  of  the  sewerage  already  quired  his  title  thereto  under  the  exist- 
under  its  control,  it  has  established  a  ing  system  of  disposing  of  the  swajnp 
system  of  sewerage  within  the  meaning  lands  of  the  state,  which  provided  that 
of  the  act  of  legislature  authorizing  the  proceeds  from  such  sales  should  be 
cities  having  an  established  system  of  applied  in  reclaiming  such  lands  by  the 
.sewerage  annually  to  levy  and  collect  a  construction  of  drains,  and  that  the 
tax  to  be  known*  as  "the  sewerage-fund  same  should  be  laid  out  in  districts  and 
tax,"  and  is  authorized  by  that  act,  up-  the  work  let  to  the  lowest  bidder,  and, 
on  report  of  the  city  sewer  department  if  a  purchaser  thereof  is  the  lowest  bid- 
of  the  amount  necessary  for  the  purpose  der,  that  he  be  allowed  to  pay  his  pur- 
of  constructing  and  maintaining  the  chase  price  in  that  way,  but,  if  not  the 
same,  to  levy  and  collect  a  sewerage-  lowest  bidder,  that  he  should  pay  cash 
fund  tax.  8t,  Louis  Bridge  Co.  v.  Peo-  or  execute  his  note  and  mortgage* there- 
ple,  126  111.  226,  17  N.  E.  468.  for, — cannot  compel  the  county  in  which 

*Baugh  V.  Lamh,  40  Miss.  493 ;  Bar-  his  lands  are  located  to  take  its  pay  for 

rett  V.  Brooks,  21  Iowa,  144;  Keltner  v.  notes  given  by  him  in  labor  in  ditching 

Story  County,  28  Iowa,  35.  the  lands,  where  no  contract  exists  be- 

Such  provision  does  not  limit  or  qual-  tween  him  and  the  comity  giving  him 
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jury  in  tlie  appellate  court  is  sufficient.'*    Under  the  power  of  award- 
ing damages  for  the  location  of  a  sewer  outfall,  a  committee  cannot 
<ietennine  whether  a  cesspool  should  or  sliouhl  not  be  constructed,  and 
award  annual  damages  to  be  paid  in  the  future  till  such  cesspool  shall 
\je  built  by  the  city.^®     If  the  municipal  corporation  has  no  power 
to  institute  the  proceeding,  it  will  be  enjoined.^ ^    Where  the  location 
«*f  a  discharge  for  a  city  sewer  is  such  as  to  constitute  a  nuisance  to 
r.d joining  property,  a  recovery  may  be  had  for  the  entire  damages  in 
•  ^ne  action,  if  they  are  of  a  permanent  character  and  go  to  the  entire 
value  of  tlie  estate  affected ;  but,  where  the  extent  of  the  wrong  may 
t-e  apportioned  from  time  to  time,  and  does  not  go  to  the  entire  de- 
struction of  the  estate  or  its  beneficial  use,  separate  actions  must  be 
brought  for  the  damages. ^^     A  proceeding  to  condemn  land  for  a 
« Ira  in,  under  a  statute  providing  for  tbe  condemnation  of  land  by  a 
^ilhigo  for  a  drain,  is  not  complete  until  such  resolution  or  order  is 
i'r\*orded,  such  recx>rding  being  a  condition  precedent  to  the  right  to 
f-nter  upon  the  land  and  construct  the  drain.^®     That  the  ditch  was 
not  legally  laid  out  is  not  material  where  the  landowner  consented  to 
'he  work  done ;  nor  is  it  important  that  the  parties  interested  did  not 
originally  agree  as  to  the  exact  line  of  the  ditch,  if  they  consented  to 
what  was  done.^**     After  the  damages  have  been  paid  without  the  ob- 
servance of  the  legal  formalities  no  further  damages  can  be  recovered 
when  the  use  of  the  sewer  does  not  constitute  a  nuisance.^ ^    Refusal 
to  allow  damages  exhausts  the  power  of  tlie  municipal  authorities,  and 
^hey  cannot  subsequently  entertain  a  new  petition  by  the  same  land- 
"wner  for  the  same  laying  out.^^ 

220b.  Right  remaining  in  landowner. —  The  public  right  is  limited 
by  the  public  necessity,  and  no  greater  title  passes  than  the  needs  of 
the  public  require,  so  that  the  residue  remains  in  the  former  owner; 
and  he  may  make  such  use  of  it  as  is  not  incom])atible  with  the  pub- 

i*qii&l  to  the  difference  betwcxMi  the  public  improvements,  and  it  is  not  pro- 
award  and  an  assessment  of  t)ie  benefitn  posed  to  construct  culverts,  drains,  sew- 
'cvied  against  his  land,  deposited  by  tlic  ers,  or  cesspools,  but  simply  to  throw 
immidpAl  corporation  in  court.  Pcaroe  the  sewage  upon  complamant's  land. 
V.  Chicago,  176  lU.  152.  62  N.  E.  27.  Colby  v.  La  Grange,  65  Fed.  554. 

"HJkesbrougk  v.   Putnam  d  P.   Coun-  ^Scott  v.  Nevada  City,  66  Mo.  App. 

tif9,  37  Ohio  St.  508.  189. 

''Jackwn  y.  Portland,  63  ^le.  55,  "^Svcjinea  v.  West    Salem,    114    Wis. 

"A  proceeding;  in  the  nature  of  emi-  650,  91  N.  W.  121. 

nent  domain  brought  in  a  state  court  by  ^Freeman  v.  Weeks,  46  Mich.  335,  7 

9.  Tillage  to    obtain    an    ea^sement   over  N.  W.  904. 

land  for  the  flow  of  sewage  after  leaving  ^'District  of  Columbia  v.  Hutchinson, 

\Xa  acTOfB  will    be   enjoined,  where  the  1  App.  D.  C.  403. 

n'lha  hAS  no  power  of  eminent  domain  '-Cambridge  v.   Middlc9ex^   117   Mass. 

exoepttt  accesjsory  to  its  power  to  make  79f 
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225.  Kaising  funds  by  local  assessment. —  There    is    no    doubt   that 
drainage  may  be  carried  on  at  the  expense  of  the  local  property  whicli 
will  be  benefited  by  it.*     The  only  question  which  can  arise  in  any 
ease  is  as  to  how  far  the  right  to  im])ose  the  local  assessment  has  been 
conferred  upon  the  authority  attempting  to  exercise  it     To  enable  a 
municipal  corporation  to  assess  the  expense  of  a  sewer  on  abutting 
property  the  authority  must  be  expressly  conferred  by  the  legisla 
ture;^  but,  if  general  power  over  improvement's  is  conferred  upui. 
local  authorities,  it  is  within  their  discretion  to  determine  whether 
particular  improvements  shall  be  paid  for  by  local  or  general  taxn 
tion.**     Under  the  rule  that  the  power  to  make  the  improvement  may 
be  delegated,  not  only  to  municipal  corporations,  but  to  districts  and 
local  officers,  they  may  also  be  given  the  power  to  levy  necessary  assess- 
ments to  meet  the  expense  of  the  improvement.*  An  act  of  the  legisla 
ture  vesting  the  corporate  authorities  of  cities  and  villages  with  powei 
to  construct  and  maintain  drains,  levees,  dykes,  and  pumping  works 
for  drainage  purposes  by  special  assessment  upon  the  property  benefii 
ed  thereby  is  not  unconstitutional  as  exceeding  the  power  granted  by  n 
clause  in  the  Constitution  authorizing  cities,  etc.,  to  make  local  in: 
provements  by  special  assessment,  but  does  not  authorize  such  assess- 
ments to  maintain  the  same,  w^here  the  authority  to  pass  such  act  is  di 
rived  from  an  amendment  to  the  Constitution  authorizing  the  estah 
lishment  of  drainage  districts,  and  vesting  the  corporate  authorities 
thereof  "with  power  to  construct  and  maintain  drains     .     .     .     by 
special  assessments,"  w^hich  amendment  controls  as  to  assessments  dI 
this  character  regardless  of  the  provisions  of  the  original  Constitn 

empowering  the  county  to  issue  bonds  determine  whether  the  removal  of  an  old 

in   lieu  of  immediate  taxation  for  the  culvert  and  construction  of  a  new  ont- 

improvement,  does    not    authorize    the  should  be  reg^arded  as  a  local  improve 

county  to  loan  its  ci^edit  to  any  com-  ment  to  be   paid  for  by  special  assess 

pany,  association,  or  corporation  in  vio-  ments.     i^hntuwn   v.   Hinsdale,    180  111. 

lation  of  the  state  Constitution.  Shelley  202.  54  N.  E.  181. 

V.  St.  Charles  County,  5  McCrary,  474,  *Reci^e^  v.   Wood  County,  8  Ohio  St. 

17  Fed.  909.  333. 

M  172,  ante.  Under  a  constitutional  provision  "that 

When  sewers  have  been  constructed  the  general  nssembly  may  delegate  the 
according  to  a  plan  devised  pursuant  to  taxing  power,  with  the  necessary  restric 
a  statute,  and  no  fraud  has  occurred  in  tion,  to  the  state's  subordinate,  political, 
any  of  the  proceedings,  nor  any  legal  ir-  and  municipal  corporations,  to  the  ex- 
regularity  at  all  affecting  the  rights  or  tent  of  providing  for  their  existence, 
interests  of  the  owners,  an  assessment  to  maintenance,  and  well  being,"  the  leps 
defray  the  expense  is  valid.  Re  New  lature  is  not  required  to  delegate  the 
York'  Protestant  Episcopal  Public  power  to  levy  sewer  taxes  to  city  coun- 
School,  47  N.  Y.  661.  cils,  but  may  delegate  the   power  to  n 

^Watertown    v.  Fairbanka,  66    N.  Y.  board  of  local  improvement  representing,' 

588.  one  of   the  improvement  districts   of  a 

•It  is  within  the  scope  of  the  power  city;  and  an  act  is  constitutional  whicli 

of  the  board  of  trustees  of  a  village  to  provides  that  such  board  shall  report  to 
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tion.^  The  power  to  tax  is  not  exhausted  by  one  attempted  exercise 
of  it  if  the  fund  is  not  suflScient  to  pay  for  the  improvement.®  Tc 
n.uder  an  individual  liable  to  assessment,  however,  the  object  for 
which  the  assessment  is  levied  must  affect  the  public;  and,  therefore, 
ti  prop<»rty  ownei-  cannot  be  charged  with  the  cost  of  placing  a  sewer 
ii:  his  private  alley  against  his  protest. "^  Local  assessments  can  only 
be  made  for  local  improvements,  but  the  mere  fact  that  the  sewer  is 
not  for  the  exclusive  benefit  of  those  assessed  does  not  give  them  a 
right  to  exeinption  from  assessment®     To  justify  a  local  assessment 

t'le  citT  AS  to  the  cost  of  the  improve-  E.  971;  Winkelmann  ▼.  Moredock   &   I. 

iient,  and   that    the   city   council   must  L,  Drainage  Dist.  170  111.  37,  48  N.  E. 

1«?VT  a  tax    regarding    siich    roport,    al-  715. 

!':imigh  the  council  luis  no  discretion  as  ^Harrisburg  v.  Brightbill,  6  Pa.  Dist. 

to  the  levy   of  the  tax,  and,   where  it  R.  438. 

tniU  to  make  the  levy,  it  may  be  com-  Purchasers  of  houses  connected  with 

|if!led  to  do    so    by    mandamus.     Little  a   private  drain  in  a  private  way  may 

Rock   V.  Little  Rock    Bd.    of   Improve-  become    liable   for   assessments   for    the 

'trysts,  42  Ark.  153.  cost  of  the  sewer  when  the  way  is  opened 

^Uifde  Park  v.  Spencer,  118  111.  446,  as  a   public  one,  and  the  municipality 

s  N.  E.  846.  acquires  title  to    the    drain    from    its 

*State  ex  rel.  Fraaer  v.  Holt  County  former  owner  and  makes  it  part  of  its 

'7.    135  Mo.  533,  37  S.  W.  521;  State  ex  sewer  system,  imless  they  have  obtained 

'<-/.  Zook  V.  Holt  County  Ct.  13G  Mo.  474,  the  right  to  maintain  the  drains  free  of 

w7  S.  W.  1131;  Sheridan  v.  Fleming,  93  expense  from  the  owner  of  the  private 

Mo.  321,  5  S.  W.  813;  Rogers  v.  Voor-  drain.     Slocum  v.  Brookline,  163  Mass. 

/  rji,  124  Ind.  469,  24  N.  E.  374.  23,  39  N.  E.  351. 

I5ut  a  statute  authorizing  a  reassess-  Where  a  statute  provides  for  assess- 

nient  for  the  expense  of  constructing  a  ments  for  sewers  made  in  any  "street," 

-fvver  in  all  cases  where,  by  reason  of  a  that  term  means   public  streets,  either 

•:<  feci  in  the  ordinance  under  which  the  by  lay-out  or  by  dedication  and  aocept- 

iiiiprovement  was  made,  the  special  tax  ance.     Bishop  v.  Tripp,  16  R.  I.  466,  8 

Kilis  i^«ued  therefor  remain  unpaid,  vio-  Atl.  692. 

'  J re>  the  con -»titutional  provision  prohib-  It  is   not  necessary,   in    determining 

i'iiu  rotrospcclive  legislation  so  far  as  the  public  benefit  of  a  proposed  ditch, 

it   applies   to  a*%8os*«ments  for  improve-  so  as  to  justify  the  levying  of  special 

•iK-ni^  made  prior  to  its  adoption,  and  assessments  for  the  cost  thereof,  to  show 

•  jnr.dt  he  defended  upon  the  ground  that  the  number  of  persons  who,  or  that  any 
IT  crm^ntutos  an  exercise  of  the  power  particular  person,  will  be  benefited  in 
of  thf  lopislature  to  authorize  the  levy-  health  or  comfort  thereby;  but,  if  it 
in?  of  taxes  to  pay  pre-existing  taxes,  can  he  justly  concluded,  from  the  nature 
;••»  siiich  power  is  limited  to  general  taxa-  of  the  system  of  drainage  adopted,  that 
nc»n.  and  does  not  include  assessments  there  will  be  a  material  eleilient  of  pub- 
f'T  local  purposes.     St.  Louis  v.  Clem-  lie  good  in  the  result,  then  the  purpose 

•  ••*.  52  Mo.  133.  is  a  public  one,  and  property  may  be  as- 

>o,  drainage   commissioners   have   no  sessed,  even  though  the  pond  or  marsh 

iH.wer  to  incur  any  indebtedness  against  to  be  drained  is  wholly  on  the  land  of 

u  lirainige  district  organized  under  the  one  citizen,  which  he  is  under  no  duty 

^rain.';:e  laws  of  Illinois  in  excess  of  the  to  drain  at  his  own  expense  for  the  bene- 

p-'Hij^nient  levied,  although  such  assess-  fit  of  the  comiiwinity,  although  he  may 

i.-nt  7. as  wholly  inadequate  to  complete  be  compelled   to  pay  the  entire  benefit 

*^p  work  commenced,  and  the  additional  which   thereby  aocmes  to  his  property, 

^vork  u-as  necessary  to  protect  the  lands  Zigler  v.  Moif/  n.  121   Ind.  99,  16  Am. 

•>f  the  district,  and   the   commissioners  St.  Rep.  357,  22  X.  E.  782. 

I'ivf^nwd  the  money  for  the  excess;  and  'The  fact  that  25  acres  of  land  not 

-  '!>-'Wa/  ;is.se'«sment  levied  to  meet  such  originally  inehuled  within  ^he  Jines  of  a 

.''«'«LV''Ino<.5  is  I'oid.     Ahrrns  v.  Minnie  sewer  district  have  been  droined  into  a 

Cre^k  Drainage  Dist.  170  III.  262,  48  N.  sewer   constructed   as   a   district   sewer 
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the  improvement  must  be  of  the  class  for  which  the  statute  authorizes 
such  assessment® 

226.  What  property  is  sabject  to  assessment. —  The  basis  upon 
which  a  particular  locality  or  section  of  a  state  can  be  required  to  pay 
for  the  cost  of  drainage  is  that,  because  of  the  unwholesome  condition 
of  the  land^  the  public  has  a  right  to  require  the  owner  to  abate  a 
nuisance  upon  it,  or  that,  because  of  the  location  of  the  land,  it  alone 
will  be  benefited  by  the  improvement.  If  the  benefit  will  result 
equally  to  the  entire  state,  and  the  condition  of  the  land  is  not  such 
as  to  constitute  a  menace  to  the  public  health,  there  is  no  principle 
upon  which  a  particular  section  of  country  can  be  made  to  pay  for 
the  improvement.  The  entire  state  should,  under  such  circumstances, 
contribute  to  the  expense.  If  the  benefit  from  the  improvement  will 
be  enjoyed  by  the  people  living  in  the  improved  section  alone,  justice 
demands  tliat  they  should  pay  for  the  improvement,  and  a  particular 
parcel  of  land  should  be  subjected  to  assessment  only  when  it  is  so 
situated  as  to  share  in  the  benefit  The  fact  that  the  land  was  not 
included  by  the  officers  within  the  limits  of  that  which  would  be  bene- 
fited is  prima  facie  evidence  that  it  should  not  be  assessed,^ 

The  limits  of  a  drainage  district,  empowered  to  levy  a  property 

does  not  render  it  a  pubUc  sewer  so  a«  *To  enforce  an  assessment  upon  abut- 
to  reUcve  o\nier8  of  property  within  the  ting  property  under  a  statute  permitting 
district  from  liability  on  their  special  the  construction  of  trunk  sewers  under 
tax.  Heman  v.  Allen,  156  Mo.  534,  57  certain  pi'escribed  proceedings  and  the 
S.  W.  559,  Affirmed  in  ISl  U.  S.  402b,  assessment  of  private  property  therefor, 
45  L.  ed.  922,  21  Sup.  Ct.  Rep:  646.  it  must  be  shown  that  the  sewer  was  in 
A  sewer  constructed  exclusively  for  fact  a  trunk  sewer.  Cincinnati  use  of 
the  drainage  of  abutting  lots  does  not,  Deters  v.  McDuffie,  1  Ohio  N.  P.  53. 
because  it  drains  the  surface  water  from  A  sewer  is  within  a  law  relative  to  tL»- 
the  streets,  lose  its  character  of  a  local  sessing  upon  benefited  property  the  ex- 
sewer,  within  the  Ohio  statutes  decJar-  pense  of  constructing  a  "new  sewer,"  al 
ing  a  local  sewer  to  be  one  intended  for  though  there  was  an  old  sewer  on  thp 
use  exclusively  for  the  drainage  and  ac-  street,  but  on  the  other  side,  no  part  of 
commodation  of  lots  abutting  thereon,  it  being  used  in  the  new  construction. 
as  the  city  is  not  compelled  to  take  care  it  being  broken  down  and  useless.  Ball 
of  surface  wat^*  on  the  streets,  but  such  v.  Boston  Street  Comrs,  177  Mass.  434. 
water  is  a  common  enemy  which  abut-  59  N.  E.  68. 

ting  lot  owners   must  themselves  keep       ^Chicago  v.  Adcock,  168  111.  221.  48  N. 

off.  and  the  street  is  not  a  lot  by  itself  E.  155;   Re  Pequest  River,  39  N.  J.  L. 

distinct  from  the  abutting  lots,  but  be-  197,  Affirmed    in    40    N.  J.  L.  380;  R^' 

longs  to  the  owners  thereof  subject  to  Pequest  River,  42  N.  J.  L.  553. 
the  public  easement;    and    assessments       While  an  assessment  for  the  expense 

for  the  construction  of  such  a  sewer  are  of  the  drainage  of  certain  land  may,  by 

therefore  void  where  assessed    in    pro-  reason    of    inveterate    usage,    be    based 

feedings  by  the  board  of  public  affairs  otherwise  than  on  benefits  received,  nev- 

without  the  action  or  concurrence  of  the  ertheloss.   owners  of  land    outride    the 

council,  under  a  statute  dispensing  with  district    drained   may  not    be    assessed 

siich  action  only   in   the  cast*  of  trimk  without  giving  them   any  voice   in  the 

or  main  sewers.     Cincinnati  use  of  Det-  management  of  the  work.    State,  Benin 

rrs  V.  Standard  Wagon  Co.  1  Ohio  N.  min,  Prosecutor,  v.  Bog  d  Fly  Mcador 

P.  387,  Co.  68  N.  J.  L.  197,  52  Atl,  215. 
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rax  which  miist  be  voted  for,  must  l>e  fixed  with  certainty  and  pre- 
cision, a  failure  in  this  regard  rendering  the  organization  of  such 
drainage  district  invalid,  and  any  taxpayer  residing  within  the  dis- 
trict is  a  proper  party  to  raise  the  question  of  its  invalidity.^    But  any 
Wnefit  which  the  land  will  receive  from  the  improvement  is  sufficient 
to  uphold  an  assessment."     As  has  already  been  seen,"*  general  tax 
exemptions  do  not  apply  to  special  assessments  for  the  construction 
of  drains  and  sewers ;  and,  therefore,  all  classes  of  property  within  the 
(listrict  may  be  assessed,  imless  it  is  expressly  exempted  from  the  pay- 
ment of  drainage  assessments/*     An  assessment  against  lands  of  in- 
fants for  the  construction  of  a  drain  without  the  appointment  of  a 
iniardian  ad  litem  is  not  void  so  as  to  be  subject  to  collateral  attack.® 

-Richard  ▼.  Cypremart  Drainage  Diet,   are  rendered  more  valuable.     Oliver  v. 
107  Iji.  5.'»7,  .32  So.  27.  Monona  County,  117  Iowa,  43,  90  N.  W. 

'  Land  u»ed  as  a  wharf  is  liable  to  as-  510. 
«ps«Tnents  for  the  eonstniction  of  a  sew-  Other  ordinances  of  a  municipal  -cor- 
«»r.  although  unconnected  with  it,  where  poration,  providing  for  the  construction 
such  newer  drains  higher  land  of  water  of  lateral  branches  to  an  outfall  se-wer, 
which  might  otherwise  flow  over  the  may  bo  introduced  at  the  ccmfirmation 
<%'harf  land  to  the  river.  Boeres  v.  8tra-  of  assessments  for  the  construction  of 
drr,  13  Ohio  Pec  Reprint,  414.  such  outfall  sewer  under  an  ordinance 

The  fact  that  a  toll  bridge  drains  di-  providing  for  openings  on  both  sides,  for 
reotlv  into  a  river  does  not  exempt  it  the  purpose  of  showing  good  faith  in  the 
from'  liability  to  assessment  for  the  con-  city  in  carrying  out  its  provisions  for 
<t ruction  of  a  sewer  on  the  ground  that  lateral  connections,  so  as  to  justify  the 
it  derives  no  benefit  from  the  sewer,  as  ivsseasment  of  property  not  abutting  up- 
it  derives  the  general  benefit  and  advan-  on  such  lateral  sewer.  Oray  v.  Cicero, 
rage  of  being  accessible,  and  all  its  ap-  177  111.  459,  53  N.  E.  01. 
proaebes  and  neighboring  public  ways  Property  not  abutting  on  the  line  of 
being  properly  drained  and  cleansed,  a  main  sewer  may  be  assessed  to  the  ex- 
Hammcrgtnith  Bridge  Co.  T.  Hammer-  tent  of  its  benefits  if  it  is  within  the 
Mmith,  L.  R.  6  Q.  B.  230.  limits  of  a  district  having  a  right  to 

Property  is  benefited  by  the  construe-   drain  into  the  sewer.     Walker  v  Chica- 
tioo  of  a  sewer  so  a«  to  be  subject  to  as-    go,  202  III.  531,  67  N.  E.  369. 
««^vnent  for  its  construction,  although       *  I  172.  ante. 

pot  strictly  connected  with  it,  when  •  The  California  statute  authorizing 
without  it  the  service  is  inadequate,  the  assessment  of  reclaimed  swamp  land 
raoHing,  in  times  of  freshets,  the  sewage  does  not  impair  the  obligation  of  any 
to  ba<i  up  and  overflow  streets,  side-  contract  between  the  United  States  and 
*Talks  and  cellars  in  the  low  lands,  and  ('alifornia,  or  the  United  States  and  its 
rren  forcing  gases  and  odors  into  houses  patentees  and  grantees,  or  between  such 
situate  on  high  lands  as  the  premises  state  and  purchasers  from  it  or  gran- 
in  question  are  situate.  Prior  v.  Bueh-  tees  of  the  United  States,  or  of  any  con- 
frr  d  C.  Constr.  Co.  170  Mo.  439,  71  S.  tract  in  the  charter  of  the  reclamation 
\V.  205.  district.     Reclamation  Dist.  lYo.  108  v. 

Tisnd  within  a  drainage  district  not  Ha  gar,  6  8a  wy.  567,  4  Fed.  366. 
benefited  by  a  system  of  ditches  pro-  Assessments  for  the  cost  of  a  sewer  are 
poted  to  be  provided  therein  because  the  to  be  levied  on  parcels  of  land  belonging 
Wvel  of  the  lands  is  such  that  the  pro-  to  a  railroad  company  aside  from  that 
po^  ditches  will  not  carry  off  the  wa-  made  use  of  in  carrying  on  business  pe- 
ter therefrom  are  nevertheless  subject  to  culiar  to  railroading,  and  enforced  in 
a^ewment  for  the  improvement;  the  the  same  way  as  provided  for  any  other 
theoiT  of  the  law  being  that  the  public  property.  Minneapolis  d  St.  L.  R.  Co. 
^/tS,  convenience,  and  welfare  are  v.  TAndquist  (Iowa)  93  N.  W.  103. 
."romoted  by  the  improvement. — not  sim-  •i/cBrtdc  v.  State,  130  Ind.  526,  30  N. 
;i7  thMt  the  lands  of  particular  owners   E.  699. 
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Where  a  township  is  separated,  part  of  it  being  incorporated  into 
a  village^  the  liability  to  assessment  for  government  drainage,  the 
assessment  for  which  had  not  been  completed,  is  not  a  matter  to  be 
arbitrated  on  as  being  a  debt  of  the  township  to  which  the  village 
ought  to  contribute,  but  each  corporation  is  bound  to  raise  the  amount 
assessed  in  respect  to  the  land  locally  situated  within  it.^ 

227.  Who  may  select  land  to  be  assessed. — The  persons  who  will  be 
intrusted  with  the  selection  of  the  land  to  be  assessed  are  determined 
by  the  method  which  is  adopted  for  paying  for  the  improvement.  The 
legislature  may  itself  provide  that  the  assessment  shall  be  made  upon 
all  property  abutting  on  the  improvement,  in  which  case  all  that  is 
necessary  is  to  ascertain  the  facts  which  will  render  the  property 
liable;  or  the  cost  may  be  imposed  upon  all  property  benefited,  in 
which  case  the  determination  of  what  property  is  benefited  must  be 
made  by  the  persons  upon  whom  the  duty  is  imposed  by  the  legisla- 
ture. The  legislature  may  fix  the  bounds  of  the  district  which  is  t«> 
be  charged  with  the  cost  of  the  improvement,  or  it  may  authorize  the 
organization  of  a  drainage  district  to  have  charge  of  it,  the  bounds  of 
which  may  be  fixed  by  the  officers  selected  by  the  persons  interested. 
The  persons  who  shall  designate  the  property  to  be  assessed  will  in 
each  case  be  those  indicated  by  the  legislature  in  its  designation  of  the 
manner  in  which  the  improvement  is  to  be  carried  out  The  determi- 
nation of  the  officers  charged  with  the  duty  of  determining  what 
property  shall  be  assessed  is  conclusive  in  the  absence  of  fraud,  or 
without  showing  that  they  proceeded  on  a  wrong  theory.^  Acts  of  the 
proper  officers  cannot  be  interfered  with  on  the  ground  that  they  have 
not  included  all  property  which  should  be  included.^  The  officers 
may  permit  temporary  use  of  the  drains  without  requiring  the  one 
making  such  use  of  them  to  pay  assessments  for  their  construction. ' 

227a.  Boundaries  of  drainage  districts. —  There  can  be  little  differ- 
ence of  opinion  as  to  the  necessity  of  sewers  in  a  municipal  corpora- 
tion ;  but,  when  the  att^empt  is  made  to  secure  the  drainage  of  a  traet 
of  land  devoted  for  the  most  part  to  farming  purposes,  there  is  a  great 

^Point  Edward  v.  Sarnia  Twp.  44  U.  *  That  a  person  has  a  revocaJble  licens" 

C.  Q.  B.  461.  to  enter  his  private  drain  into  a  sewer 

^Prior  V.  Buehler  d  C.  Conair.  Co.  170  does  not  render  it  necessary  to  assess 

Mo.  439,  71  S.  W.  205;  Klein  v.  Tuhey,  him  for  the  improvement  if  it  is  not  cor. 

13  Ind.  App.  74,  40  N.  E.  144;   ToUdo  templated    that   he    shaU     permanently 

use  of  Macgahan,  v.  Ford^  20  Ohio  C.  C.  avail  himself  of  the  sewer,  and  other  ac- 

290:  Ft.  Wat/ne  v.  Cody^  43  Ind.  197;  commodations  are  contemplated  for  )u< 

Re  Tuthill,  60  N.  Y.  Supp.  410.  property.     Fairbanks  v.  FiiGhhurg,  132 

^Topeka  V.  Huntoon.  46  Kan.  634,  26  Mass.  42. 
Pac.  4S8;  Kelao   v.  Boston,    120    Mass. 
297. 
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temptation  in  some  iiistances  to  organize  a  dif^triet  and  carry  on  im- 
provements which  may  benefit  a  very  small  tract  of  land  at  the  ex- 
pense of  land  which  is  in  no  need  of  drainage.  Therefore,  the  pro- 
<»ee<lings  to  organize  anch  districts  in  which  land  is  included  against 
*he  objection  of  its  owner  shoidd  be  scrutinized  much  more  strictly 
than  in  ease  of  citA'  sewers.  As  said  in  Cypress  Pond  Draining  Co. 
V.  Hooper^^  an  act  of  legislature  creating  a  drainage  district  with- 
in specified  boundaries,  and  incorporating  a  company  with  powder  to 
hvy  taxes  on  all  the  lands  within  that  district,  equally,  to  defray  tlie 
<\»st  of  such  drainage,  is  within  the  constitutional  prohibition  against 
the  taking  of  private  properly  for  public  use  without  just  compensa- 
tion, and  therefore  void,  where  a  large  portion  of  the  land  in  such 
district  would  be  benefited  very  little,  if  at  all,  by  such  proposed 
drainage,  and  the  objects  and  purposes  of  such  act,  passed  watliout 
the  knowledge  and  consent  of  such  owners,  and  to  the  provisions  of 
which  they  have  never  assented,  do  not  even  partake  of  a  public  na- 
ture, but  are  confined  exclusi^'ely  to  the  advantage  of  those  owners 
whose  lands  would  be  greatly  benefited  thereby. 

An  order  of  court  fixing  the  boundaries  of  a  drainage  district,  in- 
cluding all  the  lands  that  will  be  benefited  thereby,  does  not  become  a 
tinal  adjudication  ujK^n  that  question  as  to  lands  not  mentioned  in 
that  proceeding,  the  owners  of  which  were  not  parties  thereto.^  If 
'he  statute  prescribes  steps  to  be  taken  to  include  land  within  a  district, 
>\ich  steps  must  be  followed,  or  the  landowner  may  take  proceedings 
'*>  contest  the  validity  of  the  inclusion.®  The  statutory  authority  of 
the  township  board  upon  the  appeal  of  a  landowner  from  an  assess- 
ment for  drain  benefits?  as  made  by  the  drain  commissioner  to  cor- 
rect any  "error  or  inequality  in  the  assessment,"  does  not  entitle  it 
to  exclude  lands  from  the  a.ssossment  district  which  the  commissioner 
had  determined  were  benefited ;  nor  has  it  the  power  to  determine  the 
validity  of  the  proceedings,  or  to  change  the  per  cent  assessed  upon 
the  township  at  large.''  In  the  case  of  assessments  for  sew^ers  the 
question  whether  or  not  property  wnll  be  benefited  is  primarily  com- 
mitted to  the  officers  in  charge  of  the  improvement,  and  their  determi- 

'2  Met.  (Kt.)   350.  notice  as  required  by  the  statute  under 

*8trenter   v.  Willoin    Creek    Drainage  wliich    suoli   district   is   organized;    and 

Dift,  72  111.  App.  561.  sucli  owner,   or  others  whose  lands  are 

'The  land   of  an   owner   cannot  law-  included^  have  the  right  to  make  an  ob- 

fuWj  be  included  in  a  drainage  district,  jection  by  a  writ  of  certiorari.     Banner 

nnim  included  by  the  owner  signing  the  v.  Union  Drainage  Dist.  176  111.  675,  51 

petition  for  organization  of  the  district,  N.  E.  857,  Reversing  64  111.  App.  62. 
'*r  by  having  his  name  included  in  the        *Tkowa8  v.   Walker  Tirp.  Board,  116 

p<*tition  as  a  landowner  by  the  petition-  Mich.  697,  74  N.  VV.  1048. 
en,  or  by  having  his  name  appear  in  the 
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nation  cannot  be  called  in  question  in  the  absence  of  fraud.®  Quo 
warranto  is  not  the  proper  remedy  to  question  the  inclusion  of  land 
within  a  drainage  district  by  order  of  court,  unless  it  is  alleged  that 
the  order  was  procured  by  fraud.® 

228.  Enlargement  of  district.— The  original  establishment  of  the 
bounds  of  a  drainage  district  does  not  exhaust  the  authority  of  the 
officers ;  but,  in  case  it  subsequently  appears  that  land  which  shouhl 
have  been  included  has  been  left  out,  it  may  be  added  to  the  district. 
The  power  of  the  legislature  of  a  state  to  change  and  authorize  the 
alteration  of  the  boundaries  of  such  quasi  municipal  corporations  as 
drainage  districts,  and  to  extend  the  authority  of  the  commissioners 
of  the  district  so  as  to  be  coextensive  with  the  district  as  changed, 
cannot  be  questioned  under  a  constitutional  provision  authorizing  the 
formation  of  drainage  districts;*  and  it  may  be  conferred  upon  tho 
officers  of  the  district.^  One  who  was  originally  left  outside  of  the 
district  may  be  included  in  it  by  his  own  application ;  and  he  will  Ix? 
presumed  to  have  applied  for  inclusion  in  case  he  makes  use  of  the 
advantages  offered  by  the  system.'     The  land  need  not  be  directly 

*Moore  v.  People,  106  IlL  376.  tion  of  a  particular  tract  is  in  fact  bene- 
The  plan  upon  which  drainage  dis-  fited  is  extrajudicial  and  nugatory,  and 
tricts  are  ot'ganized,  under  the  drainage  the  assessment  will  be  taken  as  having; 
laws  of  Illinois,  is  to  have  only  such  been  made  on  the  entire  tract.  Gauen 
lands  included  within  their  boundaries  v.  Morcdock  d  I,  L.  Drainage  Dist.  No. 
as  win  in  fact  in  some  material  degree  2,  131  111.  446,  23  N.  E.  633. 
be  beneficially  affected  by  the  proposed  It  is  said  in  Buckley  v.  Lorain  Ooun- 
drainnge,  so  that  the  drainage  commis-  iy,  1  Ohio  C.  C.  251,  that  §  4491  of  the 
sioners,  when  they  fix  the  boundaries  to  Ohio  Revised  Statutes,  providing  that 
a  drainage  district,  at  the  same  time  the  court  may  correct  any  gross  injustice 
pass  upon  the  question  as  to  what  lands  in  the  apportionment  made  by  coram  is- 
will  be  benefited;  and  it  is  made  their  sioners  for  the  construction  of  a  ditxih, 
duty  to  exclude  all  lands  in  their  judg-  was  intended  to  meet  and  obviate  the  ob- 
ment  not  benefited,  and  include  all  those  jection  of  the  conclusiveness  of  the  find- 
benefited  ;  and,  when  their  report  has  ing  by  the  commissioners  that  the  lands 
been  confirmed  by  the  coimty  court,  due  would  be  benefited. 

notice  of  the  application  for  confinna-  *People   ex  rel.   Harrison  v.    Mineral 

tion  being  given  to  all  persons  interest-  Marsh  Drainage  Dist.  193  111.  428,  62  N. 

ed,  who  are  at  liberty  to  appear  and  con-  E.  225. 

test  the  proposed  boundaries  fixed,  such  ^People    ex   rel.    Hardy    v.    Drainage 

decision,   so  long  as   it  stands   in   full  Comrs.  143  111.  417,  32  N.  E.  688. 

force  and  unreversed,  is  conclusive;  and  *Doyle  v.  Baughtnati,  24  111.  App.  614; 

a  jury  impaneled  to  assess  damages  and  Davenport  v.  Drainage  Dist.  25  111.  App. 

benefits  for  proposed  work  in  a  drainage  92. 

district  so  organized  have  nothing  to  do  The  jurisdiction  of  drainage  oommis- 

with  the  question  as  to  whether  or  not  sioners  to  enlarge    a    drainage   district 

land  included  therein  would  in  fact  be  imder  a  section  of  the  drainage  law  au- 

benefited;   but  their  duty  is  simply  to  thorizing  them  to  make    such    enlarge- 

apportion  the  entire  benefits  among  the  ment  cannot  be  questioned  on  the  ground 

several   tracts  of  land   included   in   the  that  they    are    an    interested    tribunal, 

district   in   the  ratio  in   which  benefits  Scott  v.  People,  120  111.  129,  11  N.  E. 

will  result  to  the  respective  tracts  from  408. 

the   impnA-emont:    and   an   attempt  on  *Lake  Fork  Special  Drainage  Dist.  v. 

their  [nrt  to  determine  that  only  a  por-  People,  138  111.  87,  27  N.  E.  867;  Drain- 
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i-onne<*te<l  with  tlie  ditches  of  the  district  to  he  liable  to  annexation. 
It  ij«  siifticieiit  if  it  is  connected  with  ditches  which  connect  with  the 
lUstrict*  A  landowner  cannot  construct  ditches  for  the  purpose  of 
conveying  water  from  his  property  into  the  district  drained  without 
being  liable  to  have  his  property  connected  with  the  drains.^  The 
mere  preservation  of  existing  ditches,  however,  does  not  make  the 
landowner  liable  to  be  included  within  the  district  if  they  do  not  con- 
nect with  the  district  drains.®  The  drainage  commissioners  have  no 
power  to  contract  not  to  include  land  which  makes  use  of  the  district 


•ge  Dint.  No.  S  v.  People,  147  111.  404, 
33  K.  E.  238. 

An  owner  of  land  who  widens  and  deep- 
ens ft  sniaU  ditch  on  his  land  which  con- 
nffts  with  the  ditch  of  a  drainage  dis- 
trict 50  as  to  drain  water  from  his  land 
into  the  district  ditch,  which  would  not 
flow  therein  otherwise,  will  be  deemed, 
under  the  drainage  law  of  Illinois.,  to 
liare  volantarily  applied  to  be  included 
vithin  the  district.  People  ex  ret.  Bar- 
on T.  Draiitage  Dist.  "So.  S,  156  111.  45, 
:»  N.  E.  613. 

The  drainage  commissioner  of  a 
«lrainage  district  have  the  power,  under 
the  drainage  laws  of  Illinois,  to  annex 
the  lands  of  owners  who  have  connected 
the  drains  on  the  same  with  those  of  the 
district,  even  though  such  lands  may  be 
in  an  adjoining  township;  and  the  facts 
that  sud)  commissioners  are  the  high- 
ivay  comuiis:»ioners  of  the  township  in 
which  the  district  is  situate,  and  that 
the  owners  of  the  annexed  land  in  an- 
other township  have  no  voice  in  their 
election,  make  no  difference,  since  they, 
having  voluntarily  applied  to  be  includ- 
M  in  the  district  by  availing  themselves 
of  its  benefits,  must  bear  theiv  fair  por- 
tion of  the  burden.  People  rx  rvl.  Hardy 
V.  Drainage  Comrs.  143  III.  417,  32  N. 
E.  688. 

The  determination  by  the  county 
eoart  on  the  organization  of  a  drainage 
district  that  certain  lands  should  not 
be  included  in  the  district  is  not  such 
re»  judicata  as  will  prevent  the  commis- 
Moners  afterward,  when  the  owners  of 
'nidi  lands  have  made  constructive  ap- 
plication for  annexation  by  joining  their 
lands  by  ditches  to  the  ditches  of  the 
district,  from  making  the  statutory 
order  of  annexation  of  such  lands.  Peo- 
ple cjr  rel  Herman  v.  Bug  River  Special 
Drainage  Dist.  189  111.  55.  59  N.  E.  605. 

*rMe  Fork  Bperittl  Drainage  Dist.  v. 
Peopie,  138  III.  87,  27  N.  E.  857;  PeopU 


ew  rel.  Baron  v.  Drainage  Dist,  No.  S, 
156  111.  45,  39  N.  E.  613. 

If  the  owner  of  land  turns  the  water 
therefrom  into  an  artificial  channel  con- 
necting with  a  ditch  of  a  drainage  dis- 
trict he  will  be  regarded  as  voluntarily 
applying  to  have  his  land  connected  with 
the  district,  and  cannot  question  the  au- 
thority or  right  of  the  drainage  commis- 
sioners to  thereupon  annex  his  land  to 
the  district  without  notice  and  to  pro- 
ceed to  classify  and  assess  it  as  part 
thereof,  where  the  drainage  law  under 
which  such  district  is  organized  express- 
ly gives  them  that  right;  although  the 
lands  of  the  district  are  servient  to 
those  of  such  owner,  and  are  bound  to 
receive  the  water  flowing  therefrom,  and 
such  owner  has  the  right  to  collect  the 
water  upon  his  land  in  ditches  and 
drains,  and  discharge  the  same,  thus  ac- 
cumulated upon  the  land  constituting 
the  district.  People  ex  rel.  Hardy  v. 
Drainage  Comrs.  143  111.  417,  32  N.  E. 
688. 

^Dayton  v.  Drainage  Comrs.  128  111. 
5:71.  21  N.  E.  198. 

•Owners  of  land  have  the  right  to 
have  the  water  that  accumulates  there- 
on to  flow  in  its  natural  direction,  and 
no  presumption  can  arise  that  thoy  have 
applied  to  \\e  included  within  a  drain- 
age district  from  the  fact  that  such  wa- 
ter naturally  flows  into  the  district 
ditch;  and  this  is  true  although  they 
increase  the  flow  by  ditches  or  drains 
upon  their  own  land;  but  they  cunnot 
construct  ditches  from  the  district  ditch 
over  their  own  land  so  as  to  carry  off  wa- 
ter in  that  direction  which  would  natur- 
ally go  in  another  direction  without  be- 
coming liable,  under  the  statute,  to  be 
connected  with  the  district,  and  thus  con- 
tribute to  the  expense  of  the  improve- 
ments. People  ex  rel.  Baron  v.  Drain- 
age Dist.  yo.  S,  155  III.  45,  39  N.  C.  613. 
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drains."'  A  landowner  who  questions  the  right  of  drainage  commis- 
sioners to  annex  his  land  to  a  drainage  district  because  he  has  place<^l 
himself  within  the  statutory  provision  authorizing  such  annexation 
whenever  the  owner  of  land  connects  a  ditch  or  ditches  on  his  oiwii 
land  with  those  of  a  draii^age  district  must  proceed  by  quo  warranto, 
and  cannot  maintain  a  bill  in  c(]uity  tx>  enjoin  the  commissioners  from 
acting  as  such  over  his  land.*  Additional  lands  may  be  included  by 
petition,®  and  no  act  on  the  part  of  the  landowner  is  necessary;^*' 
but  the  same  notice  is  rei\uircd  as  is  required  in  the  original  organiza- 
tion of  the  district."  The  legality  of  acts  done  in  enlarging  the  dis- 
trict cannot  be  questioned  in  a  procec^ling  to  collect  the  special  assess- 
ment upon  the  added  land.*^  The  decision  of  commissioners  tliat 
land  shall  be  added  to  a  drainage  district  is  not,  in  the  absence  of 
fraud,  a  subject  of  inquiry  in  quo  warranto  proceedings;*^  but  it  may 
be  reviewed  by  certiorari  where  no  other  means  of  review  is  pro 
vided  by  statute.*^  The  authority  of  the  commissioners  does  not  ex- 
tend to  the  reduction  of  the  size  of  the  district,  unless  it  is  conferred 
by  statute.*^ 

229.  Levying  the  assessment. — To  give  the  authorities  jurisdiction 
to  impose  a  tax  to  defray  the  expc^nse  of  constructing  a  ditch,  the  stat- 
ute describing  the  proceedings  relative  to  the  ditch  must  be  complied 


^Lake  Fork  Special  Drainage  Dist.  v. 
People,  138  111.  87,  27  N.  E.  857. 

^Hodman  v.  Lake  Fork  t^prcinl  Drain- 
age Diet.  132  III.  439,  24  N.  E.  ()30. 

"The  statute  allowing  a  supplcniental 
petition  to  1)€  filed  after  the  r»"port  of 
the  drainage  commissioners;  a.skiiig  that 
lands  not  mentioned  in  tlie  report,  hut 
which  are  affected  by  the  drainage,  be 
referred  to  the  commissioners  for  .iss<'ss« 
ment,  should  be  so  construed  as  to  allow 
such  a  petition  in  the  case  of  lands 
stricken  from  the  report  because  the 
owners  did  not  have  proper  notice.  0«- 
bnm  V.  Maxivkuckee  Lake  Ice  Go.  154 
Ind.  101,  66  N.  E.  33. 

^^  fit  renter  v.  Willow  Creek  Drainage 
Dist.  72  111.  App.  561. 

"  The  fact  that  a  section  of  the  drain- 
age law,  vesting  the  di'ainage  commis- 
sioners with  power  to  enlarge  the  boun- 
daries of  their  district,  fails  to  prescribe 
the  mode  of  procedure  or  the  notice  to 
be  given  to  the  owners  of  land  sought 
to  be  annexed,  will  not  be  construed  as 
conferring  upon  such  commissioners  the 
power  to  annex  such  lands  witho\it  giv- 
ing the  owners  thereof  the  riirht  to  be 
heard     upon    the    question    whether    a 


proi)or  petition  has  l)een  presented,  and 
wbotbcT  their  lands  are  involved  in  the 
«»a!ne  system  of  drainage,  and  require 
for  outlets  the  drains  of  the  district: 
but  such  statute  will  be  construed  as  re- 
qiiiring  the  same  procedure  and  notic«' 
as  are  required  in  the  organization  of 
the  original  drainage  district.  Mason  d 
T.  t^prrial  Drainage  Dist.  v.  Griffin,  134 
111.  3:^0,  25  N.  E.  995,  Affirming  28  111. 
App.  .lUl. 

One  who,  having  due  notice  of  a  hear- 
ing on  a  petition  to  annex  his  land  to 
a  drainage  district,  suffers  default,  can- 
not, on  the  hearing  as  to  the  amount 
of  the  assessment,  insist  that  no  asse>s 
ments  shall  be  made  against  him  bi- 
cause  his  land  is  not  benefited.  Trig 
ger  v.  Drainage  Dist.  No.  1,  193  111.  230, 
61  N.  E.  1114. 

^People  ex  rel.  Wood  v.  Jones,  137 
111.  35.  27  N.  E.  294. 

^*Tfople  ex  rel.  Samuel  v.  Cooper.  139 
111.  461,  29  N.  E.  872. 

"i1/a.<fOM  d  T.  Special  Drainage  Dist.  v. 
Griffin,  134  111.  330,  25  N.  E.  995. 

^^People  ex  rel.  Bolhceg,  v.  Drainage 
Comrs.  165  111.  156,  46  N.  E.  261,  Af 
firming  61  111.  App.  416. 
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with.*  The  proceeclings  for  the  levying  of  the  assessment  must  fol- 
low^ the  mode  pointed  out  by  statute  or  the  ordinance  under  which  the 
improvement  is  made.^  A  provision  of  the  drainage  laws  giving  an 
appeal  from  the  drainage  commissioners'  order  confirming  special 
assessments,  to  the  county  surveyor,  treasurer,  and  sheriff,  who  are 
constituted  an  appeal  board  with  power  to  inquire  into  and  pass  upon 
the  amount  of  benefits  which  will  accrue  to  such  tract  of  land  and 
whether  the  assessment  made  by  the  commissioners  is  correct,  is  not 
unconstitutional,  as  conferring  judicial  powers  on  a  nonjudicial  body, 
-ince  such  board  does  not  exercise  judicial  powers  within  the  meaning 
•  »f  the  term  as  used  in  the  clause  in  the  Constitution  prohibiting  per- 
S4  »ns  in  one  of  the  three  departments  of  the  state — legislative,  execu- 
t  ive,  and  judicial — ^from  exercising  any  power  belonging  to  the  other 
«]<partments.^  The  discretion  of  the  commissioners  must  be  legally 
«xercised.*     The  assessment  may  be  laid  by  the  persons  designated 

^Cvrran    ▼.  Sibley   County,  47    Minn,  vide  the  levy  of  a  special  assessment  for 

;n3,  50  N.  W.  237.  the  construction  of  a  sewer  into  instal- 

The     statute     to    enable    owners     of  ments,  where  the   statute  under  which 

marshes  swept  by  the  tides  to  improve  it  is  constructed  provides  for  the  levy 

*liem  and  assess  the  expense  on  the  land,  and  collection  of  assessments  to  pay  for 

must  be  strictly   followed,  or  the   pro-  such  work  according  to  the   provisions 

ofedings  will  be  set    aside,  as,  for    in-  of  a  general  law,  which  general  law  did 

>tancie,  two  thirds  of  the  owners  being  not.,  at  the  time  such  act  was  passed, 

required  to  concur  previously,  not  only  provide  for  dividing  special  assessments 

must   an  actual   agreement    have    been  into    instalments,    although    since     the 

made  preliminary  to  action,  but  it  must  passage  of  that  act  an  amendment  has 

have  been    in  such    indisputable    form,  been  made  to  the  general  law  authoriz- 

and  there  must  be  some  legal  evidence  of  ing  it.     Charleston  v.  Johnston,  170  111. 

its  existence.     State,  Ward,  Prosecutor,  336,  48  N.  E.  985. 

V.  Frank  d  O.  Creek  Co,  14  N.  J.  L.  301.  In  the  absence  of  any  statutory  direc- 

Mwfrpir*  V.  People,   173  111.   123,  50  tion  as  to  how  a  sewer  assessment  is  to 

N.  E.  335.  be  made,  a  power  to  make  it  by  ordi- 

A  special  assessment  for  the  construe-  nance  would  seem  to  be  incident  to  a 

tion  of  the  main  artery  of  a  sewer  sys-  power  to  charge  the  cost  of  construction 

tim  of  a  particular  district  may  not  be  upon  abutting  property.     Erie  v.  Flint, 

lovied  and   collected  on   the  real   estate  8  Pa.  Co.  Ct.  482. 

of  the  district  in  advance  of  its  comple-  But  dike  and  ditch  taxes  levied  subse- 

tion.  when  the  ordinance  authorizing  its  quent  to  the  adoption  of  a  state  Con«ti- 

lonst ruction,  and  providing  for  the  as-  tution     by     districts     organized     prioi- 

^t-^^ment   of   the    cost    thereof,    contem-  thereto  are  illegal   and   void   win  n    f-he 

/•la fed  a  completion  before  the  levy  was  dike  and  ditch  laws  are  in  conflict  with 

made.     Sanborn     ▼.     Mason    City,    114  provisions  of  the  Constitution,  as  the  ef- 

lova,  180,  8t>  X.  W.  286.  feet  of  the  adoption  of  the  Constitution 

So,  a  municipal    corporation   author-  is  to  abrogate  and  annul  all  territorial 

ired  to  con!»truct   sewers  and  as^^ess  the  laws    repugnant    thereto.     Pickering    v. 

ht^  where  "the  work  is  to  be  done"  can-  Ball,  19  Wash.  185,  62  Pac.  1022. 

not  first   construct   the  sewer  and  then  'Owners  of  Lands  v.  People,   113  111. 

(^.Uect   the    a.s-**o«sments.     Harper's   Ap-  296. 

,nf  im)  ra.   O.    1   Atl.  791.  *Hetley  v.  Boyer,  Cro.  Jac.  330. 
A  "municipal    corporaUon   cannot  di- 
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by  llio  statute;'  but  the  apportionment  must  l)e  made  by  the  body 
designated  by  the  statute,  and  the  power  cannot  be  redelegated  by  it.^ 
A  special  assessment  on  lands  for  the  cost  of  draining  a  designate*! 
district  in  which  such  lands  are  situated  is  void,  and  cannot  be  en- 
forced, where  such  assessment  was  ma<le  by  a  body  corporate  created 
by  an  act  of  legislature  for  the  purpose  of  draining  the  district  there- 
by created,  with  power  to  assess  the  cost  thereof  upon  the  lands  bene- 
fited, three  of  its  officers  being  appointed  by  it  for  that  purpose, 
whose  power  to  make  the  assessment  is  absolute,  limited  only  by  their 
discretion,  and  without  giving  the  owners  of  land  a  hearing  or  an  ap- 
peal therefrom;  and  such  officers,  not  having  been  either  directly 
elected  by  the  people  to  be  taxed,  or  appointed  in  some  mode  to  which 
they  had  given  their  assent,  are  not  corporate  authorities,  who  are  the 
only  officers  to  whom  the  legislature  has  the  power,  under  the  Con- 
stitution, to  delegate  the  right  of  corporate  or  local  taxation.''  In  State, 
New  Brunswick  Ruhber  Co,,  Prosecutor,  v.  New  Brunswick  Street  & 
Sewer  Comrs.^  it  is  said  that  to  be  legal  and  effectual,  an  act  authoriz- 
ing the  construction  of  a  sewer  should  go  beyond  a  mere  direction  tn 
assess  the  cost,  or  a  part  of  it,  upon  the  lots  drained,  and  establish 
some  constitutional  rule  for  apportioning  the  burden,  designate  tlu* 
property  out  of  which  the  tax  is  to  be  made,  and  fix  some  certain 
standard  of  assessment.  The  legislature  cannot  commit  to  the  dis 
cretion  of  others  the  fixing  of  the  method;  and  when,  under  a  statut  • 
deficient  in  these  respects,  the  sewer  commissioners  return  an  asst*s> 
ment  as  in  their  judgment  just  and  equitable,  without  showing  thai 
it  is  confined  to,  or  even  imposed  on,  the  property  drained  by  the 

•An  act  requiring  the  board  of  coun-  portion.     State,    Tims,    Prosecutor,    v. 

ty  commissioners  to  ascertain   the  ag-  Netcark,  25  N.  J.  L.  399. 

gregate  cost  of  a  drainage  ditch  and  ap-  One  not  a  resident  within  the  limit-i 

portion  the  same  to  land  according  to  of  any  of  the  municipalities  wliioh  em 

benefit   received   is  not   invalid   on   the  brace  the  area  assessable  for  a  sower  i^ 

ground  that  it  fails  to  provide  for  an  not    disqualified    to  act  as  asf^es^or    by 

impartial    tribimal    to    determine    the  reason  of  owning  a  mortgage  on  some  oi 

benefits     and     make     the     assessments,  the  land  includeui  in  the  sewer  distriei. 

State    em   rel.    Latimer    v.    Henry,     28  State,  King,  Prosecutor,  v.  Reed,  43  N. 

Wash.  38,  ftd  Pac.  368.  J.  L.  186,  Affirmed  in  48  N.  J.  L.  370,  u 

To  sustain  an  assessment  for  sewer  Atl.  178. 

purposes   where   the   assessors    are    re-  A  direction   by  the  common   council 

quired   to  be  disinterested    freeholders,  that  a  sewer  assessment  be  levied  upon 

and  to  levy  the  assessment  on  the  own-  land  within  a  designated  portion  of  the 

era  benefited  in  proportion,  as  nearly  as  city  is  not  addressed  to  the  assessors  in- 

may  be,  to  the  advantage  deemed  to  ac-  dividually,  and  may  be  carried  out  by 

crue  to  each,  it  is  essential  that  the  pro-  their    successors    in     ofiice.     Hooker   v. 

ceedingB  show  upon  their  face  that  the  Rochester,  30  N.  Y.  Supp.  297. 

assessors  possessed  the  requisite  qualifi-  ^Dollar   Sav.   Bank  v.   Ridge,  62   Mo. 

cations,  and  that  their  report  show  not  App.  324. 

only  that  the  asses«?ment  was  made  on  'dagc  v.  Graham,  67  111.  144. 

the'  owners  benefited,  but  in  what  pro-  *  38  N.  J.  L.  190,  20  Am.  Rep.  380. 
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sewer,  or  alluding  even  to  the  benefits  conferred,  witliout  any  intima- 
tion that  the  assessment  has  any  reference  to  benefits ;  and  the  fact 
is  that  it  was  made  according  to  surface  area  of  the  proximate  lots, — 
the  assessment  is  invalid.^  Where  authority  is  given  to  assess  the 
c-ost  upon  any  person  or  persons  who  are,  in  the  opinion  of  the  com- 
missioners, benefited,  the  assessment  is  not  invalid  because  made 
against  one  only  of  two  joint  owners  of  the  property.^^  A  whole  lot 
may  be  assessed,  although  only  a  portion  of  it  will  be  benefited. ^^  In 
case  a  sewer  constructed  along  several  streets  is  a  imity,  the  assess- 
ment may  be  for  the  whole  work  under  one  proceedings^ 

ilethod  of  assessment. — No  assessment  can  be  laid  upon  the  prop- 
erty unless  it  is  for  the  purpose  of  abating  a  nuisance,  in  the  absence 
nf  benefit  to  the  property.  But  the  actual  apportionment  of  the  tiix 
among  those  who  are  liable  for  it  may  be  made  in  several  diflFerent 
methods.  When  it  has  once  been  determined  that  land  will  be  siif- 
ticiently  benefited  to  be  liable  to  an  assessment,  the  most  equitable 
rule  is  to  assess  each  tract  for  the  exact  amount  of  benefit  which  will 
result  to  it.  In  Blue  v.  \Yentz^^  it  is  said  that  the  correct  rule  to  ap- 
ply in  the  assessment  of  lands  for  artificial  drainage  is  to  assess  such 
lands  according  to  the  amount  of  waterfall  that  needs  artificial  drain- 
age so  as  to  render  it  suitable  for  the  purposes  to  which  it  may  reason- 
ably be  put^  and  not  by  simply  estimating  the  amount  of  its  water- 
shed. And  a  statute  or  constitution  may  provide  that  the  assessment 
-hall  be  according  to  benefit;  and  in  such  cases  the  benefit  must  be  re- 
i»rded  in  levying  the  assessment.**  In  such  cases  it  is  indispensable 
rhat  every  fact  materially  affecting  the  extent  and  character  of  the 
nork,  and  a  reasonable  estimate  of  the  cost,  should  be  before  the 
jury."    The  entire  assessment  cannot  exceed  the  benefits  conferred 

•In  some  states,  however,  the  manner  proportional   to  the   special   benefit  re- 

••f  making  assessments  on  lands  benefited  ceived.     Hall   v.    Bosioti   Street    Comra, 

i««  left  to  the  discretion  of  corporate  au-  177  Mass.  434,  6ft  N.  E.  68. 

thorities  of  a  municipality.     Elkhart  v.  ^"Badger  v.  Inlet  Drainage  Dial.   141 

Witktrire,  121   Ind.  331,  22  N.  E.  342:  1".  540,  31  N.  E.  170. 

f^ilmore  v.  Hentig,  33  Kan.  156,  5  Pac.  A  provision  authorizing  the  assessing 

-«fl  of   railroad   companies'   rights   of   ways 

'  'Tone  T.  Hartford.  28  Conn.  363.  *"^  ^P^P^^'  J"^  providing  the  method  of 

«ft*.J#r/^«»  A'iV   r   O  B   125  classifying   them    m   proportion    to   the 

Re  McLean,  45  L.  C.  i^.  B.  3£o.  benefits  received  by  them,  which  is  sub- 

«e.  il*.    ox   r?^-.    ^o  vr   w   ^no  ^^^^^    ^^*^   assortsments    based    thereon, 

54  Ohio  St.  24i,  43  N.  E.  493.  ^.,,pn  i^^^.j^^  are  likewise  subject  to  ap- 

''Harana  Tu-p.  v.  Kelaey,  120  111.  482,  p^^i  ^^  the  one  question  as  to  whether 

U  N.  E.  256.  guch  tnx  exceeds  the  benefits,  is  not  un- 

A  law  authorizing  sewer   commission-  constitutional  and  void  as  violating  the 

en  to  lery  upon  benefited  estates  a  "pro-  rule  that  special  assessments  shall  not 

rHirtional  part  of  the   coat  thereof,  not  exceed   the   benefits,   or  that   the   whole 

exceeding/*  etc.,  niust  be  taken  to  mean  costs  of  the  improvement  must  not  ex- 
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upon  the  whole  tract  assessed;*®  but  the  fact  that  the  actual  cost  ex- 
ceeds the  amount  estimated  will  not  defeat  the  assessment  if  it  is 
still  within  the  benefit  conferred.*^  In  estimating  the  benefit  every- 
thing may  be  taken  into  consideration  which  will  show  a  betterment 
of  the  property.*^  The  property  must  be  considered  in  its  true  char- 
acter, and  not  in  that  which  is  given  it  by  the  owner.^^  The  discretion 
of  the  commissioners  as  to  tlie  assessment  of  corner  lots  will  not  Ixi 
interfered  with  in  the  absence  of  anything  to  show  that  it  was 
abused.^*^     The  assessment  may  be  made  upon  the  value  of  the  land 

cwd  the  benefits.     Illinois  G.  R.  Co.  v.  plaint,  neither  of  the  town  itself  in  its 

East  Lake  Fork  Special  Drainage  Diat.  corporate  capacity,  nor  of  the  landown- 

129  III.  417,  21  N.  E.  925.  er?    assessed.     State,   King,   Prosecutor. 

In    laying    assessments    for    the    con-  v.  Rwd,  43  N.  J.  L.  186,  Affirmed  in  48 

struction  of  drainage  works  the  report  X.  J.  L.  370,  5  Atl.  178. 

of  the  engineer  or  surveyor  must  state  *"  Upon  the  trial  of  an  appeal  by  the 

with  particularity,  as  nearly  as  may  be  owner  of  land  from  an  assessment  levied 

in  his  opinion,  the  proportion  of  benefit  thereon    by  drainage  oommissioners    for 

to   be   derived    from    such    drainage    by  benefits  thereto  by  a  proposed  drainage, 

every  road  and  lot  or  portion  of  lot,  not  the  juiy  may  take  into  consideration  tlie 

stating  a  lump  sum  for  roads  generally.  ben<»fit    the    owner   may   derive    by    the 

EaaenD  County  v.  Rochester'  Twp.  42  U.  drainage   of   a   slough    which   8eparat4>s 

C.  Q.  B.  523.  him  from  other  land  belonging  to  hinu 

"Under  a  constitution  which  requires  as  enabling  him  to  cross  at  any  point, 

that  taxes  shall  be  proportional  and  rea-  and  obviating  the  necessity  of  building 

sonablc.   an   abutting   owner   ciinnot   be  and     maintaining    a     bridge    over     the 

subjected  to  his  proper  proportion  of  a  slough.     Spear  v.  Drainage  Comrs.   113 

g^ieral  tax  for  a  sewer  improvement  and  111.  632. 

also  to  a  special  assessment  greater  in  In  determining  whether  or  not  a  rail- 
amount  than  the  benefit  that  he  receives,  road  right  of  way  is  benefited  by  the 
White  V.  Qove  (Mass.)  67  N.  E.  359.  drainage  in  a  drainage  district,  the*  jury 

A  charter  provision  that  sewer  taxes  have  a  right  to  take  into  consideration 

<*hall  be  assessed  upon  the  property  spe-  the  fact  that  such  dntinage  has  the  ef- 

cially  benefited  in  an  amount  equal  to  foot  to  reduce  the  volume  of  water  in  a 

the  contract  price  of  oonstruction  is  not  natural    water  course    so  as  to    permit 

inconsistent    with    a    further    provision  the     company    to    maintain    a    smaller 

that  the  premises  specially  benefited  by  bridge  and  opening  on  its  right  of  way 

the   improvement   shall   be   assessed   ac-  across    the   same.     Drainage    Comrs.    v. 

cording  to  the  benefits,  where  it  is  shown  Illinois  C.  R.  Co.  158  111.  353,  41  N.  E. 

that  the  contract  price  does  not  exceed  1073. 

the  whole  amount  of  benefits  derived  by  The  future  improvement  of  land  laid 

the   property   assessed.     Adams  v.   Bay  out    for    lots,  but  which    still    remains 

City,  78  Mich.  211,  44  N.  W.  138.  farming  land  in  appearance,  may  be  oon- 

"  When  the  cost  of  a  sewer  draining  a  sidered  in  assesping  the  property  for  a 

district  lying  partly  in  three  towns  is  tnmk    sewer   by   which   it  is  benefited, 

a^pportioned   among  the   three,  and    the  ^fcKpr    Land  d    Improv.    Co.  v.  Sicike- 

amount  apportioned  to  each  is  assessed  hard,  23  Misc.  21,  51  N.  Y.  Supp.   399: 

upon  lands  within  that  town  embraced  McKpe  Land  cS  Improv,  Co.  v.  Williams, 

in  the  drainage  area,  if  the  lots  are  not  63  App.  Div.  553,  71  N.  Y.  Supp.  1141. 

assessed  more  than  the   value  of  their  ^'  I^ts  within  the  city  limits,  near  the 

actual  benefits,  and  if  also  the  assess-  compact  part  of  the  city,  with   houses 

ment  is  not  improperly  distributed,  the  around  them,  though  not  in  their  imme- 

fact  that  the  estimated  cost  according  diate    vicinity,    must,    for    purposes    of 

to  the  drainage  area  proves  greatly  dis-  sewer    assessment,  be  regarded    as    city 

proportionate  to  the  actual  cx)st  accord-  lots,    and     not    as    agricultural     lands. 

ing  to  the  benefits  conferred,  which  is  Bishop  v.  Tripp.  15  R.  I.  466,  8  Atl.  692. 

the    method    adopted    and    required    by  ^Ciricinnafi   v.    Wewell,   9    Ohio    Deo. 

statute    in  assigning   to  each    town  the  Reprint,  677. 

amount  it  is  to  pay,  is  a  ground  of  com-  In  ansessing  a  corner  lot  which  abuto 
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without  improvements.^*  The  report  of  the  engineer,  when  adopted 
by  the  county  board,  should  be  accepted  as  prima  facie  evidence  of 
benefits  conferred  ;^*  but  the  opinion  of  witnesses  may  be  taken  as  to 
the  amount  of  benefit  which  will  accrnc.^^  The  fact  that,  in  malting 
an  assessment  on  a  tract  of  land  for  the  construction  of  a  sewer,  the 
commissioners  designated  it  as  the  south  20  acres  in  the  subdivision 
of  a  certain  quarter  section,  does  not  imply  that  they  made  the  assess- 
ment at  a  certain  sum  per  acre  without  deducting  the  streets  laid  out 
therein;  but,  in  the  absence  of  anything  to  show  the  contrary,  it  will 
be  presumed  that  the  benefits  to  the  land  were  estimated  after  taking 
such  streets  into  consideration  and  without  regard  to  the  exact  num- 
ber of  acres  therein.^*  A  statutory  provision  authorizing  the  appor- 
tionment of  a  drainage  tax  to  be  made  upon  the  per  cent  of  benefits  to 
accrue,  instead  of  in  dollars  and  cents,  is  not  unjust,  where  the  drain 
is  conducive  and  necessary  to  public  health.^^ 

Area  or  frontage  assessment. — It  is  not  possible  in  all  cases  to 
make  the  assessment  exactly  according  to  benefits,  and,  as  has  been 
seen,  it  is  permissible,  where  all  the  land  within  the  area  which  will 
he  subject  to  the  tax  will  be  affected  in  substantially  the  same  way, 
to  levy  the  assessment  according  to  area  or  frontage.^®  The  question 
of  the  propriety  of  this  method  of  levying  the  assessment  arose  in  the 
early  Case  of  the  Isle  of  Ely^^''  where  the  commissioners  of  sewers 
attempted  to  cut  a  new  channel  for  a  river  and  assess  the  expense 
upon,  several  towns  by  general  tax,  so  much  to  each  town  generally, 
and  it  was  resolved  that  none  could  be  taxed  towards  the  reparation 
of  sewers,  but  those  who  had  prejudice,  damage,  or  disadvantage  by 
the  nuisance  or  default,  and  who  might  have  benefit  and  profit  by  the 
reformation  or  removal  of  them,,  and  that  the  assessment  ought  to 
have  these  qualities:  (1)  It  ought  to  be  according  to  the  quantity  of 

lengthwise  on  a  sewer  improvement,  but  alone  without  buildings  must  be  base<l 
fronts  breadthwise  on  another  street  and  on  their  value  at  the  time  of  making 
not  on  the  improvement,  the  lot  should  the  improvement;  and  an  ordinance  al- 
be  deemed  as  fronting  breadthwise  on  lowing  the  assessment  of  each  lot  at  the 
the  improvement,  and  be  assessed  for  time  when  a  drain  therefrom  enters  the 
the  frontnge  it  would  have  thereon  in  sewer  is  void  because  unreasonable  and 
$:uch  ease;  and  such  mle  is  not  affected  unequal.  Boaion  v.  Shaw,  1  Met.  130. 
by  a  statutory  provision  that  the  council  ''Dodge  County  v.  Acorn,  61  Neb.  376, 
maj  exempt  from  assessment  such  por-   85  N.  W.  292. 

tion  of  the  frontage  of  comer  lots  as  to       ^8pear  v.   Drainage  Comrs.   113  111. 
H   may    seem   equitable.     Cincinnati   v.   632 ;  Yost  v.  Cofiroy,  92  Ind.  464,  41  Am. 
Bonnifffart,  32  Ohio  L.  J.  32;  Blanchard   Rep.  156. 
T.  Columhu8,  8  Ohio  S.  &  C.  P.  Dec.  676.       ^De  Koven  v.  Tjoke  View,  129  lU.  399, 

*"  Best  on  V.  Shaic,  1  Met.  130;  Downer  21  N.  E.  813. 
T.  Bo9ton,  7  Cush.  277;  Wright  ▼.  Bos-       ^Brady  v.  Hayward,  114  Aiicb.  326,  72 
ton.  9  Cusb.  233.  N.  W.  233. 

The  assessment  of  benefits  for  a  sewer       "  {  175,  ante. 
iriuci!  is  based  on  the  value  of  the  land       "  10  Coke,  141. 
You  XL— Watebs,  69. 
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the  lands,  tenements^  and  rents  of  the  respective  owners  liable  tliere- 
for,  and  by  the  number  of  acres  and  perches;  (2)  according  to  the 
rate  of  every  person's  portion,  tenure,  or  profit,  or  the  quantity  of  the 
common  of  pasture,  of  fishing,  or  other  commodity;  and,  therefore, 
it  was  resolved  that  the  tax  generally  of  a  several  sum  in  gross  upon 
the  town  was  not  warranted.  But  this  method  of  taxation  cannot  be 
employed  in  such  a  manner  as  to  require  the  determination  of  b^iefit 
to  every  acre  assessedr^  When  sewer  assessments  are  made  acoording 
to  the  foot-front  rule,  abutting  property  cannot  be  assessed  for  a 
greater  portion  of  the  cost  of  the  sewer  than  its  frontage  upon  the 
improvement  bears  to  the  total  frontage  of  the  lots  of  private  owners 
thereon.^*  The  determination  to  assess  according  to  the  area  or  front- 
age method  may  I'esult  in  such  disproportion  as  to  be  void;  but  it 
is  only  when  that  method  is  likely  to  result  in  disproportionate  or 
unreasonable  taxation  that  the  court  will  interfere.'^ 

230.  Apportionment  and  equalixation. —  As  stated  in  the  preceding 
section,  the  cost  of  the  assessment  should  be  apportioned  among  those 
liable  to  pay  it  as  nearly  as  possible  according  to  the  benefit  actual!}- 
conferred.  Every  owner  of  land  in  a  drainage  district  has  an  inter- 
est in  the  classification  of  such  land,  which  interest  is  recognized  by 
the  drainage  laws  in  giving  such  owners  the  right  to  notice  of  the  time 
when  and  the  place  where  the  commissioners  will  meet  to  hear  ob 
jections  thereto,  and  in  giving  them  the  right  to  appeal  from  the  de- 
cision of  such  commissioners ;  and,  in  making  assessments,  the  com- 
missioners must  have  regard  to  such  classification,  and  have  no  power^ 
on  the  ground  that  it  will  not  be  benefited  thereby,  to  credit  certain 
land  with  the  full  amount  levied  against  it,  thus  in  effect  releasing  it 
from  any  assessment ;  and  a  levy  so  made  will  render  the  whole  assess- 
ment void.*  Where  a  drainage  work  initiat<»d  in  a  higher  municipal- 
ity obtains  an  outlet  in  a  lower  municipality,  the  assess- 
ment   for    "outlet    liability,"    provided    for    by    statute,    is    lim- 

^Co7nmis8i<yner8    of  Sewers    ▼.   New-  not  invaUdate  tlie  assessment  if  the  cb- 

lurg,  3  Keble,  827.  tate  was  assessed  no  more  than  its  just 

^Scranton  v.  Beckett,  17   Pa.   Super,  proportion   of   the   expenses.    Keith   v. 

Ct  296.  Boston,  120  Mass.  IDS. 

**In  White  v.  Gore  (Ma»s.)  67  N.  E.  This  assessment  of  lots  for  the  cost  oi 

359,  it  is  said  the  assessment  in  Weed  v.  a   sewer   according   to   the   number   of 

Boston  and  Dexter  v.  Boston    was    set  square  feet  in  each  lot,  under  a  statute 

5iside  on  the  ^ound  that  the  method  was  providing  for  the  payment  of  the  cost 

not  a  proportional  or  reasonable  way  of  of  sewers  according  to  a  front-foot  rule. 

determining  benefits  from  the  construe-  is  a  harmless  error  when  the  lots  are  all 

tion  of  a  sewer  to    be    built    through  the  same  length.     Minneapolis  d  8t.  L. 

streets  or  private  lands  in  all  parts  of  R.  Co.  ▼.  Lindquist  (Iowa)  93  N.  W. 

Boston.  103. 

An    overestimate   in    the   number   of  ^People  ex  rel,  Davidson  v.  Oole,  \fS 

square  feet  in  the  estate  of  a  person  as-  111.  158,  21  N.  £.  6. 
sossod  for  construction  of  a  sewer  does 
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ited  to  the  cost  of  the  work  at  such  outlet.*  In  determining  the 
relative  portions  which  several  towns  benefited  by  a  drainage  system 
should  contribute,  the  value  of  all  the  property  in  them,  personal  as 
well  as  real,  may  be  taken  into  consideration.^  If  apportionment  is 
not  made  as  required  by  statute,  the  assessment  cannot  be  enforced.^ 
After  a  sewer  assessment  apportioned  equally  between  the  city  and 
the  property  benefited  has  been  declared  invalid,  a  second  assessment, 
which  imposes  two  thirds  of  the  cost  of  improvement  upon  the  prop- 
erty benefited,  with  a  proviso  that  property  owners  who  have  paid  the 
former  assessment  shall  be  exempt  from  further  demand,  constitutes 
an  unlawful  discrimination  between  the  property  of  persons  taxed, 
and  cannot  be  sustained.'  The  duty  of  carrying  out  the  apportion- 
ment may  be  delegated  by  local  officers  having  charge  of  the  improve- 
ment^ The  mere  fact  that  the  assessors  neglected  to  state  that  they 
made  the  assessment  in  proportion  to  benefits  will  not  invalidate  the 
proceeding  if  they  in  fact  did  so.''  The  apportionment  cannot  be  at- 
tacked for  apparent  inequity  in  isolated  cases.®  A  sewer-assessment 
list  will  be  returned  to  the  board  of  assessors  for  reapportionment 
when  the  statute  requires  it  to  be  imposed  in  proportion  to  the  ad- 
vantage which  each  owner  shall  be  deemed  to  acquire,  where  the  peti- 

*8utheriaitd  Itmes  Co,  ▼.  Ramney  Ttop.   rate   authorities ;    since   the   jury   have 
30  Can.  S.  C.  495.  nothing  to  do  with  fixing  the  aggregate 

*Re  Kingman,  170  Msas.  Ill,  48  N.  E.   sum  to  be  raised,  and  therefore  cannot 
1075.  be  said  to  levy  the  assessment.     Huston 

When  part   of   an   assessment  for   a  y.  Clark,  112  111.  345. 
sewer  located  in   three  towns  has  been       ^State,  Brit  ton.  Prosecutor,  r.   Blake, 
properly  apportioned  to  one  of  them,  the   35  N.  J.  L.  208. 

fact  that  such  portion  has  been  improp-  The  tax  roll  of  a  sewer  assessment  re- 
€riy  assessed  and  distributed  among  the  quired  by  charter  to  be  assessed  accord- 
isdiTidual  landowners  in  such  town  does  ing  to  the  benefits  derived  from  the  im- 
not  affect  the  validity  of  the  total  as-  provement  must  show  expressly  that  the 
cessment  on  the  town,  provided  the  assessment  was  made  on  that  basis ;  and 
town  was  benefited  upon  the  entire  tract  it  should  also  appear  that  the  benefits 
within  its  limits.  Htate,  King,  Prose-  to  the  whcrfe  property  included  in  the 
cutor,  V.  Reed,  43  N.  J.  L.  18d,  Affirmed  taxing  district  i^all  equal  the  whole  cost 
in  48  N.  J.  L.  370,  5  Atl.  178.  of  the  proposed   work.     Adams  v.   Bai/, 

*Bogart  v.  Castor,  87  Ind.  244.  City,  78  Mich.  211,  44  N.  W.  138. 

*Wh\te  V.  Saginaw,  67  Mich.  33,  34  N.        A  sewer  assessment  required  by  ohar- 
W.  255.  ter  to  be  levied  upon  property',  the  value 

*WarreH  v.  Grand  Haven,  30  Mich.  24.   of  which  is  increa5»ed  by  the  iraprove- 

A  provision  in  a  drainage  law  requir-  ment,  and  which  the  resolution  of  the 
ing  Uie  county  court,  after  a  drainage  council  directs  to  be  assessed  against  tlie 
district  has  been  formed  and  the  com-  premises  improved  thereby,  is  void  where 
missioners  have  found  the  sum  necessary  the  certificate  attached  to  the  asspss- 
to  be  raised  by  special  assessment  to  per-  ment  roll  merely  shows  that  the  assoss- 
form  the  proposed  drainage,  to  call  a  ment  was  made  pursuant  to  the  resolu- 
jory  to  apporti<»  the  tax  according  as  tion  of  the  council,  which  may  mean  no 
the  property  may  be  severally  benefited,  more  than  in  obedience  to  its  command. 
does  not  make  such  law  unconstitutional  Warren  v.  Orand  Haven,  30  Mich.  24. 
as  violating  a  constitutional  clause  re-  ""fthaoa  v.  Bahoook,  72  App.  Div.  200,. 
qniring  the  special  assessments  to  be  76  N.  Y.  Supp.  49. 
^•ned  by  the  oommissioners,  or  oorpo- 
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tioner's  assessment  is  nine  times  greater  than  that  of  adjoining  prop- 
erty similarly  situated  and  even  more  valuable." 

231.  What  may  be  included  in  assessment. —  Nothing  more  than  tlie 
actual  cost  of  the  improvement  may  be  assessed  upon  benefited  prop- 
erty ;*  but  the  cost  of  the  improvement  may  include  all  that  is  neces- 
sary to  render  it  available.^  And  the  size  of  the  improvement  need 
not  be  linuted  to  the  actual  present  needs  of  the  district^  The  par- 
ticular thing  however,  which  is  sought  to  be  included  in  the  assess- 
ment must  have  been  a  part  of  the  improvement  as  authorized  bj  the 


•Re  Munn,  49  App.  Div.  232,  63  N.  Y. 
Supp.  22. 

'Rs  Fifth  Ave,  Sewer,  3  Pittsb.  278,  4 
Brewst  (Pa.)  364;  Sutherland  Innea 
Co.  V.  Romney  Ttop.  30  Can.  S.  C.  495; 
Winkelmann  v.  Morcdock  d  /.  L.  Drain- 
age Diet.  170  111.  37,  48  N.  £.  715. 

An  act  authorizing  and  directing  the 
trustees  of  a  designated  reclamation  dis- 
trict to  make  up  a  sworn  statement  in 
detail  of  the  total  cost  and  incidental 
expenses  of  the  work  of  reclamation 
therein,  ''based  upon  the  books  and 
vouchers  thereof,"  and  to  "report"  the 
same  to  the  board  of  supervisors ;  where- 
upon such  board  must  appoint  commis- 
sioners to  value  and  assess  on  the  lands 
of  the  district  "the  whole  amount  so  re- 
ported" in  proportion  to  benefits  result- 
ing or  to  result  therefrom, — ^is  uncon- 
stitutional as  an  attempt  bj  the  legisla- 
ture to  levy  an  assessment  upon  the 
lands  of  the  district,  the  amount  being 
the  sum  total  shown  bj  the  books  and 
vouchers,  without  reference  to  the  na- 
ture or  character  of  the  charges  in  the 
books,  calling  for  and  admitting  of  no 
qfuestion  as  to  the  correctness  of  such 
books  and  vouchers  or  charges,  and  ir- 
respective of  any  question  as  to  whether 
the  law  authorizing  and  providing  for 
the  work  has  been  complied  with.  Peo- 
ple y.  Houston,  54  Cal.  536. 

Under  a  power  "to  assess  the  cost  and 
expense  of  constructing  a  sewer  upon 
benefited  property,"  the  expenses  of 
making  the  assessment  cannot  be  in- 
cluded in  the  assessment,  as  the  lan- 
guage of  the  Constitution  is  too  uncer- 
tain to  warrant  an  additional  burden 
on  private  property.  Harrishurg  City  v. 
Ehijy  16  Pa.  Co.  Ct.  124. 

But  in  Michigan  it  was  held  that  a 
sewer  assessment  is  not  invalid  because 
the  wsjpTant  attached  to  the  tax  roll  per- 
mits the  collector  to  add  2  per  cent  for 
his  fees.  Warren  T.  Grand  Haven,  30 
Mich.  24. 


'The  cost  of  an  entire  systent  of  sew- 
erage including  an  outlet  constructed 
outside  the  limits  of  a  town,  also  a  sum 
of  money  paid  for  a  right  of  flowage 
through  anotlier  sewer  outside  the  lim- 
its, may  all  be  assetised  upon  land  with- 
in the  town  according  to  benefits  re- 
ceived. Butler  V.  Montclair,  67  N.  J.  L. 
426,  51  Atl.  494. 

An  assessment  on  land  in  a  Teelama- 
tion  district  is  not  invalid  because  it 
includcfii  a  sum  for  the  purpose  of  erect- 
ing a  pump  and  maintaining  it.  Swamp 
Land  Diet.  A'o.  150  y.  Silver,  98  CaL  61, 
32  Pac  860. 

Where  a  street  has  been  paved  at  tlie 
expense  of  the  abutting  own^ ,  and  the 
pavement  is  torn  up  for  the  oonstruc- 
tion  of  a  sewer,  it  cannot  be  repaved  at 
the  expense  of  the  abutting  owner,  but 
must  be  restored  by  the  city,  and  the 
expense  must  be  accounted  as  part  of 
the  work  of  constructing  the  sewer. 
Burlington  v.  Palmer,  67  Iowa,  081,  25 
N.  W.  877. 

A  municipality  in  grading  a  street 
may  impose  upon  the  ^joining  land  the 
cost  of  constructing  temporary  culverta 
for  the  purpose  of  protecting  the  work 
done  from  surface  waters,  under  its  char- 
ter providing  for  the  grading  of  streets 
and  assessing  the  cost  on  adjoining  prop- 
erty, and,  in  a  subsequent  section,  au- 
thorizing the  city  to  construct  such  tem- 
porary culverts  without  providing  for 
the  manner  of  paying  the  cost.  Buaaell 
▼.  Adkina,  24  Mo.  App.  605. 

■The  mere  fact  that  a  dinrter  pro- 
vision authorizing  the  construction  of  a 
district  sewer  of  dimensions  larger  than 
necpiwary  for  the  drainage  of  the  district 
so  th'\t  other  districts  may  drain  into 
it,  and  compelling  the  district  to  piy  the 
additional  cost  of  such  increased  dimen- 
sions, is  oppressive  or  unequal  in  its 
operation,  does  not  render  it  void.  Kan- 
sas City  use  of  Adkina  v.  Richarde,  34 
Mo.  App.  621. 
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statute  or  ordinance;*  and  no  assessment  can  be  made  for  ^tpenses 
which  the  commissioners  had  no  right  to  incur,  or  to  repay  borrowed 
money  if  they  had  no  right  to  borrow  it* 

232.  Bights  of  taxpayer. —  Most  of  the  requirements  of  the  statute 
^vith  regard  to  notice  of  intended  improvements  and  the  filing  of  the 
plans  and  specifications,  and  providing  for  a  hearing,  are  for  the 
benefit  of  those  who  are  to  be  assessed  for  the  expense  of  the  improve- 
ment- To  make  the  assessment  valid,  these  requirements  must  be 
complied  with.  But  a  property  owner  is  not  entitled  to  be  given  a 
hearing  upon  the  qiiestion  whether  or  not  the  improvement  should  be 
made.  In  many  instances  the  public  good  requires  it  to  be  made,  and 
the  individual  cannot  be  permitted  to  defeat  the  proceeding.  Assess- 
ments for  local  purposes,  such  as  a  drainage  system,  charged  upon  the 
property  benefited  in  proportion  to  the  benefit  received,  are  not  taxes 
within  a  county  government  act  providing  that  no  tax  shall  be  levied 
upon  any  district  until  tlie  proposition  to  levy  the  same  has  been  sub- 
liiitted  to  the  qualified  electors.*  But  upon  the  question  whether  or 
not  particular  property  shall  be  subject  to  assessment  its  owner  is  en- 
titled to  a  hearing.  There  certainly  can  be  no  power  in  the  govern- 
ment to  charge  particidar  land  with  the  expense  of  a  drain  which 
is  entirely  for  the  benefit  of  the  public  or  of  other  private  property. 
While  the  taxing  power  is  not  subject  to  many  of  the  constitutional 
restrictions,  yet  it  must  be  exercised  along  well-established  lines.  The 
taxpayer  should  be  given  an  opportunity  to  show  that  the  tax  should 
not  be  placed  upon  his  property,  or  that  it  is  invalid,  or  that  the 
amount  is  excessive.^  The  constitutional  requirement  of  due  pro- 
cess of  law  is  satisfied  if  there  is  an  opportunity  for  such  hearing 
at  any  time  before  the  tax  is  actually  enforced.'    The  taxpayer  is  en- 

*  A  municipal  corporation  has  no  right  *Wtnkelman    ▼.    Moredock    d    I.    L^ 

tft  charge  the  cost  of  conHtructlng  flush  Drainage  Dist,  170  111.  37,  48  N.  E.  715. 

tanks  at  the  dead  ends  of  a  sewer  to  ^Holley  v.   Orange  County,   100    CSal. 

the  fund  collected  hy  special  assessments  420,  39  Pac.  700. 

lor  the  construction  of  such  sewer,  un-  "^Thomas  v.  Gain,  35  Mich.  155,  24 'Am. 

tier  an  ordinance  which  does  not  provide  Rep.  535. 

for  the  construction  of  such  flush  tanks,  But  a  property  owner  whose  lands  are 

iilthough  the  same  are  necessarily  ben-  not  traversed  by  a  proposed  drain,  but 

••ficial  for  the   perfect  working  of  the  who  is  within  the  assessment  district, 

•system.     People  ex  rel.    AfcComack  v.  is  not  entitled  to  be  heard    upon    the 

UcWethif,  177  111.  334,  62  N.  E.  479.  question  of  the  public  necessity  for  the 

But  when  drainage  commissioners  ad-  drain,  where  by  statute  the  determina- 

vance  fimds   for  an   improvement,   and  tion  of  the  drain  commissioner  is  oon- 

Ihereby  acquire  a  conscionable,    if  not  elusive  except  in  condemnation  proceed- 

legal,  right  to   repayment,  equity  will  ings.      Roberta  v.   Smith,   115  Mich.   6, 

recognize  their  right  to  he  subrogated,  72  N.  W.  1001. 

and  will  enforce  an  assessment  therefor  See  also  the  succeeding  section, 

cm  the  benefited  premises.    Allen  v.  Will'  *Hagar  v.  Reclamation  Diet,  No,  108, 

wow,  33  K.  J.  Eq.  584.  Ill  U.  S.  701,  28  L.  cd.  560,  4  Sup.  Ct 
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titled  to  the  benefit  of  any  safeguards  established  by  statute  against 
extravagance  or  other  waste  of  his  money.  And  he  is  also  entitled  to 
the  benefit  of  any  statutory  limitation  of  the  amount  of  assessment.^ 
He  is  not  entitled  to  have  the  amount  of  his  assessment  fixed  by  a 
jury.  The  assessment  is  a  species  of  taxation,  and  is  not  within  the 
constitutional  j^rovisions  guaranteeing  a  jury  trial.^  One  not  denied 
a  jury,  and  whose  personal  property,  was  not  distrained,  cannot  ques- 
tion the  constitutionality  of  a  drainage  act  because  it  provides  for 
issues  of  fact  to  be  tried  by  the  court  without  a  jury,  and  authorizes 
the  commissioners  of  drainage  to  sell  personal  property  for  the  pay- 
ment of  any  assessment  of  benefits  for  the  construction  of  a  ditch,  the 
same  as  a  county  treasurer  is  empowered  to  do.* 

232a.  Sight  to  notiee. —  In  the  absence  of  statutory  requirements,  a 
taxpayer  is  not  entitled  to  notice  of  an  intent  to  make  the  im- 
provementy  or  of  any  of  the  preliminary  proceedings  for  the  lay- 
ing out  of  the  drain,  the  organization  of  the  district,  or  the  de< 
termination  of  the  area  which  shaU  be  subjected  to  taxation;' 
but,  if  the  statute  requires  notice  to  be  given  of  such  preliminary  mat- 


Rep.  663;  Davidnon  ▼.  Vetc  Orleans,  96 
U.  S.  97,  24  L.  ed.  616;  Otcnera  of  Lands 
▼.  People,  113  111.  296. 

*Conner  ▼.  Cincinnati,  11  Ohio  C.  C. 
336;  Toledo  use  of  Gates  ▼.  Lake  Shore 
dM.S.R,  Co,  4  Ohio  C.  C.  113. 

Making  a  statutory  provision  limit- 
ing assessments  for  sewers  to  one  fourth 
the  value  of  the  property  assessed  ap- 
plicable only  in  cities  of  a  certain  dass 
does  not  render  the  statute  obnoxious  to 
a  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  uni- 
form operation  throughout  the  state. 
Cincinnati  v.  Connor,  66  Ohio  St.  92, 
44  N.  E.  582. 

•Bishop  v.  rrtpp,  15  R.  I.  466,  8  Atl. 
692,  16  R.  L  198,  14  Atl.  79;  Briggs  v. 
Union  Drainage  Dist.  No.  1,  140  111.  63, 
29  N..  E.  721. 

Even  the  issues  formed  in  an  action 
to  enforce  by  foreclosure  the  lien  of  an 
fissessment  on  lands  for  the  construction 
of  a  ditch,  being  in  the  nature  of  an 
equitable  suit,  are  triable  by  the  court, 
and  not  by  a  jury.  Jjaverty  v.  State, 
109  Ind.  217,  9  N.  E.  774. 

But  the  own  or  of  land,  on  appeal  to 
the  county  court  from  an  assessment  by 
comraissionei-H  of  a  drninw^e  district  un- 
der a  clause  in  the  drainage  act  allowing 
such  appeal  upon  the  sole  ground  that 
such  tax  is  a  greater  amount  than  the 
benefits  to  accrue  to  the  land  by  the 
proposed  drainage,  is  entitled  to  a  jury 


if  he  demands  one,  such  act  evidently 
embracing  a  jury  trial;  and  the  issue, 
being  one  of  fact  as  to  whether  or  not 
the  land  is  benefited,  and,  if  bo,  the 
amount,  is  one  properly  within  the  prov- 
ince of  a  jury.  Mascall  ▼.  Dratnaae 
Diet.  122  111.  620,  14  N.  E.  47. 

•Scott  v.  Brackett,  89  Ind.  413. 

^PauUen  v.  Portland,  149  U.  8.  SO, 
37  L.  ed.  637,  13  Sup.  Ct  Rep.  760; 
Works  V.  Locicport,  28  Hun,  9;  Wood- 
house  ▼.  Burlington,  47  Vt.  300. 

Failure  to  provide  a  landowner  whose 
property  is  not  traversed  by  a  drain,  but 
lies  within  the  assessment  district^  so 
opportimity  to  contest  the  public  neoM- 
sity  for  the  drain,  as  to  which  question 
the  determination  of  the  drain  oommis- 
sioner  is  conclusive  by  statute,  in  the 
absence  of  condenmation  proceedings, 
does  not  constitute  a  taking  of  his  prop- 
erty without  due  process  of  law,  where 
the  statute  provides  for  notice  of  the  as- 
sessment, and  gives  him  an  opportunity 
to  bo  heard  thereon.  Roberts  v.  Smith, 
116  Mich.  5,  72  N.  W.  1091. 

The  advertisement  of  a  plan  of  sew- 
erage as  required  by  the  Ohio  statuteH 
in  not  a  jurisdictional  fact,  and  assess- 
ments on  property  on  a  street  omitted 
from  such  advertisement  are  not  inval- 
idated thereby,  where  such  street  ap- 
peared in  all  subsequent  resolutions, 
ordinances,  and  advertisements.  C»tt- 
oinnati  v.  Honnigfort,  32  Ohio  L.  J.  32. 
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ten,  no  valid  proeo(^dings  can  be  had  until  the  statute  is  complied 
with.  The  right  to  levy  a  tax  depends  upon  the  permission  granted  by 
the  statute,  and  all  conditions  imposed  by  the  statute  must  be  met  to 
permit  the  improvement  to  proceed.^  If  the  assessment  is  to  be  made 
according  to  benefit,  or  there  is  no  discretion  as  to  the  amounts  which 
<hall  be  leaned  on  the  property,  the  owner  is  entitled  to  notice  of  the 
time  of  making  the  apportionment,  and  to  an  opportunity  to  be 
present  and  be  heard.^  And,  if  the  assessment  is  against  the  land- 
owner personally,  he  is  entitled  to  notice  before  he  can  be  charged.* 
If,  however,  the  assessment  is  to  be  made  by  a  imiform  rule,  as  by  the 
area  or  the  frontage,  so  that  there  is  no  discretion  as  to  its  amount, 
the  rule  requiring  notice  does  not  apply.*  As  said  in  English  v.  WU- 
mington^  since,  the  amount  of  the  assessment  being  a  mere  mathe- 
matical calculation  w^ith  no  question  of  value  or  matter  of  judgment 
involved,  an  opportunity  for  a  hearing  would  be  useless  and  futile, — 
especially  as  such  owners  could  at  the  proper  time  contest  the  con- 
^titntionality  of  the  act,  and  institute  proceedings  for  the  correction 
<»f  injustice,  fraud,  or  error  in  making  the  required  mathematical  cal- 
culations.    So,  if  the  assessment  is  to  bo  proportional  throughout  the 

*Potf9on  V.  People^  176  111.  267,  51  N.  that  notice  Rhall  be  given  to  such  own- 

S.  588:  Atlanta  ▼.  Qohhett,  93  6a.  266,  era.     Young  v.  Wells,  97  Ind.  410. 

20  S.  £.  306.  A  tax  deed  issued  on  a  sale  for  drain 

A  landowner  may,  in  a  proceeding  for  taxes  will  be  set  aside  as  a  cloud  on 

jwigment  against  his  land  for  a  delin-  title,  where  it  does  not  appear  that  any 

«]iient  tax,  contest  the  fact  of  the  juris-  notice  wa^s  given  of  the  a«.«*cHsuient,  or 

dietion  of   the  court  in    including    his  any  opportunity  afforded  to  review  the 

land  within  the  district  when  originally  proceedings,   or   that  the   commissioner 

organized,  where  that  court  had  no  ju-  examined  the  lands  or  obtained  a  release 

riadiciion  of  the  person  of  such  owner  b}'  of  the  right  of  way.  or  called  a  juiy  in 

reaaoB  of  the  failure  to  serve  him  with  the  proceeding;  and  it  does  not  appear 

tke  statutory  notice  of  the  organization  that  any  apportionment  of  the  costs  and 

of  the  district.     Payaon  v.  People,  175  exponBcs  was  made.    PieoUer  v.  Whalcy, 

ni.  267,  61  N.  E.  588.  80  Mich.  257,  45  N.  W.  81. 

'Bfoaemcr  v.  Kelsey,  106  Ind.  504,  7  *MHler  v.  Graham,  17  Ohio  St.  1.  Dis- 

N.  E.  569;  Cook  v.  Covert,  71  Mich.  249,  tinguisliod  in  Boliimore  d  O,  <6  C,  R.  Co. 

in  N.  W.  47;  McKecMport  v.  Dunshec,  v.  Wagner,  43  Ohio  St.  75,  1  N.  E.  91. 

29  Pittab.  L.  J.  N.  S.  88.  *Heman  v.  Allen,  156  Mo.  534,  57  S. 

An  asaessiment  on  to>%7iship  highways  W.  559,  AtRrmed  in  181  U.  S.  402.  45 

tor  benefits   conferred  by  the  construe-  L.  ed.  922,  21  Sup.  Ct.  Rep.  645;  Clcve- 

tion  of  a  ditch  cannot  be  enforced  where  land  v.  Tripp,  13  R.  I.  50. 

*ieither  the  petition   for,  nor  the  notice  The  provision   of  the    irnited    Stales 

of,  the  establishment  of  the  ditch  men-  Constitution   forbidding    the   tnking   of 

tkmed   or  contained    the  name    of  the  property  without  due  process  of  law  is 

township  or  it«  olTicors,  and  the  only  no-  not  violated  by  reason  of  failure  to  no- 

tiee  they  had  of  the  a:»sesHnicnt  was  the  tify  a   taxpayer   of   the  apportionment 

reeording  in  that  county  of  a  copy  of  of  a  sewerage  tax  assessed  ncex)rding  to 

the  as««es9niont.  where  the  drainage  law  area,  which  would  be  a  mere  niatheu^at- 

mder  which  the  ditch  wa.s  established  ical  calculation,  where  notice  is  provided 

requires  either  thi»  lands  affected  to  be  for  as  to  the  making  and   performance 

toeribed  in  the  petition,  or  the  names  of  the  sewer  contract.     GiUcttc  v.  Dat- 

oC  their  owners  to  bo  given  and  a  like  ver,  21  Fi-d.  822. 

teerjptton  in   the   notice,  and  provides  *2  Marv.  (Del.)  0:5,  37  At).  158. 
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district,  tlie  individual  is  not  entitled  to  notice."^  A  statute  which 
authorizes  an  assessment  based  on  benefits,  without  any  provision 
for  notice  to  the  taxpayer,  is  either  unconstitutional,®  or  it  will  be 
held  that  notice  must  be  given  notwithstanding  it  is  not  provided  for 
by  any  statute.®  But  failure  of  the  statute  to  provide  for  notice  does 
not  aflFect  the  validity  of  the  proooedings  if  the  assessment  cannot  be 
enforced  without  resort  to  the  courts,  where  the  validity  of  the  assess- 
ment may  be  contested.'**  If  the  taxpayer  has  one  notice  of  the  pro- 
ceedings, that  is  sufficient,  since  he  is  bound  to  take  notice  of  the 
subsequent  steps.^^  A  mere  mistake  in  serving  notice  on  the  holder 
of  the  record  title  will  not  defeat  the  assessment  against  the  true 
owner  unless  he  was  misled  thereby.**  And  one  taxpayer  cannot  take 
advantage  of  faihire  to  serve  notice  on  others.*^  If  the  statute  pre- 
scribes the  kind  of  notice  to  be  given,  the  statutory  requirements  must 
be  followed,  and,  in  the  absence  of  statutory  requirements,  any  notice 
is  sufficient  which  will  advise  the  taxpayer  that  his  property  is  likely 
to  be  subject  to  an  assessment**  In  the  establishment  of  a  drainage 
district,  the  matter  as  to  which  the  property  owner  is  entitled  to  notice 
is  that  his  land  is  included  within  the  body  or  district  of  land  that  is 
to  be  subject  to  general  assessment  for  such  improvement;  and  tliero- 

^ Allen  ▼.  Chatlestown,  111  Mass.  123.  the     amount     asseftsed     against    ihein. 

An  assessment  for  the  expense  of  con-  Kizer  v.   Winchester,  141   Ind.  691,  40 

structing  a  sewer  is  not  invaJid  because  N.  £.  265. 

of  omission  to  give  to  the  owner  of  the  ^^People  ex  rel.   Barber  v.  Chapman, 

lots  assessed  a  personal  notice  that  an  127  111.  387,  19  N.  E.  872. 

assessment  is  to    he    imposed.     Re  De  ^^Carr  v.  State,  103  Ind.  548,  3  X.  E. 

Peyatcr,  80  N.  Y.  665.  375. 

•Re  Lent,  47  App.  Div.  349,  62  N.  Y.  "Grimes  v.  Ooe,  102  Ind.  406,  1  N.  E. 

Supp.  227;  Dietz  v.  Neenah,    91    Wis.  736. 

422,  64  N.  W.  299.  ^*ailmore  v.   Hentig,  33  Kan.   156.   5 

•Gilmore  v.   Hentig,  33  Kan.    166,   6  Pac.  781;  Auburn  v.  Paul,  84  Me.  212, 

Pac.  781.  24  Atl.  817. 

^Reclamation  Dist,  Tfo,  108  v.  EvaTts,  Under  a  charter  provision  requiring 

61  Cal.  104 ;  Reclamation  Diat,  No.  S  v.  the  assessors  to  give  notice  of  the  filing 

Goldman,  66  Cal.  635,  4  Pac  676;  Re-  of  their  report  and  to  fix  a  grievance 

clamation  Dist.  No.  108  v.  Hagar,    66  day,  a  notice  that  the  assessors  had  as- 

Gal.  64,  4  Pac  946.  seseed  the  expense  of  extending  a  sower, 

Bo  a  statute  authorizing    municipal  had  made  a  report  in  writing,  and  had 

corporations  to  levy  assessments  for  the  deposited  the  same  with  the  clerk,  and 

construction  of  sewers  is  not  unconsti-  which  states  the  time  and  place  where 

tutional  as  failing  to  provide  notice  to  the  parties   can  he    heard,    sufficiently 

landowners,  and  giving  them  no  oppor-  complies  with  the  charter.    Bell  v.  Yon- 

tunity  to  test  the  validity  of  the  pro-  hers,  78  Hun,  196,  28  N.  Y.  Supp,  947. 

oeedings,  where  it  provides  for  notice  to  An  ordinance  requiring  notice  of  the 

be  given  by  the  town  treasurer  that  the  intended  construction  of  a  sewer  to  be 

benefits  assessed  are  in  his  hands  for  given  to  the  owner    of    land    assessed 

collection  and   for  the  enforcement   of  therefor  by  personal  service,  or  by  leav- 

the  lien  created  by  such  assessment  in  ing  the  same  at  his  place  of  residence, 

a  court  of  competent   jurisdiction,   al-  ia  not  complied  with  by  leaving  the  no- 

though  it  limits  the  owners'  defense  to  tiee  on  the  desk  at  his  place  of  business 

proof  that  the  Rss<-ssnieiit  has  been  paid,  during   his   absence.      Mills   v.   Detroit, 

and  that  his  lands  are  not  henofitpd  to  05  Mich.  422,  54  N.  W.  897. 
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fore,  vrliere  parties  had  notice  of  the  general  boundaries  of  a  drainage 
district  to  be  created,  snch  notice  is  suiBcient.^'  The  notice  need  not 
))e  personal,  but  may  be  made  by  publication.^®  A  general  notice  by 
advertisement  not  giving  the  names  of  owners  or  describing  the  lands 
affected  by  the  construction  of  a  sewer,  and  before  it  can  be  known  by 
them  what  property  is  benefited  thereby,  is  a  reasonable  one  within 
the  legislative  power,  and  an  assessment  based  thereon  is  valid.  *^ 

233.  The  assessment  as  a  lien, — ^Special  legislative  provisions  are 
necessary  to  render  an  assessment  for  the  cost  of  a  drainage  improve- 
ment a  lien  on  the  property.*  But  the  assessment  may  be  made  a 
lien,  and  the  fact  that  the  landowner  is  given  a  right  to  pay  the 
amount  in  instalments  will  not  prevent  the  lien  from  continuing  imtil 
The  full  amount  is  paid.^  The  lien  attaches  as  soon  as  the  benefits  are 
assessed,  and  it  is  not  affected  by  delay  in  extending  the  assessment  on 
the  tax  roll.*  The  requirement  that  the  assessment  be  made  in  the 
name  of  the  owner  of  the  land  is  directory  merely,  and  the  lien  will 
not  be  lost  by  the  fact  that  another  name  is  inserted  by  mistake.**  If 
the  tax  is  not  binding,  so  that  the  lien  is  invalid,  it  may  be  set  aside  as 


"OJiwr  V.  Monona  County,  117  Iowa, 
43,  00  X.  W.  510. 

^Paulaen  ▼.  Portland,  149  U.  S.  30, 
37  L.  cd.  637,  13  Sup.  Ct.  Rep.  760; 
Swain  T.  Fulmer,  135  Ind.  S,  34  N.  E. 
t»3f». 

Notice  hj  publication  to  the  nonresi- 
dent owners^  of  lands  adjacent  to  a  pro- 
posed ditch  18  sufficient,  although  not 
aiddreased  to  them  by  their  individual 
mooefl.  but  only  *'to  the  nonresident  own- 
en  of  certain  described  lands.  Miller 
V.  Grakam,  17  Ohio  St.  1;  0ti8  v.  De 
Bo^,  116  Ind.  531,  19  N.  E.  317. 

Sufficient  conittructive  notice  to  prop- 
erty owners  of  proceedings  to  construct 
n  sewer,  the  cost  of  which  is  to  be  as- 
leased  against  their  property,  and  suffi- 
cient opportunity  to  be  heard  to  con- 
stitute due  process  of  law,  are  provided 
under  a  <^arter  requiring  the  publica- 
tion in  tJie  official  paper  of  the  city  of 
the  faet  that  a  plan  for  the  sewer  u>  be 
eonstmefced   wit n in   designated   bounda- 
ries has  been  completed  and  is  open  for 
inspection,  and  offering  an  opportunity 
to  be  heard,  also  requiring  tlie  publica- 
tion of  the  action  ordering  the  constnic- 
tioB  of  the  sewer,  and  of  the  adverti^e- 
ownts  for  bidfl  for  doing  the  work,  and 
giving  the  council  the  option  to  publish 
notice  of  the  letting  of  tne  contract,  and 
llitt  a  statement  showing  the  amount 
ai  ipedal  a>j*«»»i«ent«  chargeable  to  lots 


benefited  is  on  file  with  the  city  clerk, 
and  requiring  publication  of  the  i-eso- 
lution  for  issuing  bonds  to  pay  for  the 
work  in  case  the  assessments  are  not 
paid.  Hennes^y  ▼.  DougUm  County,  99 
Wis.  129,  74  xV.  W.  9S3. 

"Klein  V.  Tuhey,  13  Ind.  App.  74,  40 
N.  E.  144. 

^MeadwUe  v.  Dickson,  129  Pa.  1,  18 
Atl.  613;  Uauch  Chunk  v.  Shortz,  61 
Pa.  399;  Philadelphia  v.  Try  on,  35  Pa. 
401;  Dowdney  v.  yew  York,  64  N.  Y. 
18G. 

*Clapp  ▼.  iftnneso^a  Chrasa  Twine  Co. 
81  Minn.  611,  84  N.  W.  344. 

'Lindsay  v.  Easttcood,  72  Mich.  336, 
40  N.  W.  455. 

By  virtue  of  the  act  of  February  19, 
1895,  $  2,  when  the  benefit  to  property 
accruing  from  the  construction  of  a 
trunk  sewer  is  prospective  only,  depend- 
ing upon  the  construction  and  connec- 
tion of  another  sewer,  not  yet  built,  the 
assessment  is  to  be  made  at  the  time 
of  the  oonatruction  of  the  trunk  sewer; 
but  the  lien  of  such  assessment  does  not 
come  into  existence  until  the  connecting 
sewer  is  built,  and  interest  thereon  does 
not  begin  t^  run  until  the  confirmation 
of  the  assessment  for  the  connecting 
sewer.  Seaman  v.  Camden,  66  N.  J.  L. 
516.  49  Atl.  977. 

*8i.  Louis  use  of  Rotohford  ▼.  De 
Noue,  44  Mo.  136. 
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a  cloud  on  tide.*  To  make  the  lien  binding  on  a  mortgagee,  he  must 
be  given  his  day  in  court.^  The  lien  may  be  valid  as  against  sales  for 
the  enforcement  of  subsequent  state  taxes  where  no  effort  was  made  to 
cut  off  the  lien  of  the  assessment^  After  rights  have  become  vestetl 
in  the  lien,  the  legislature  cannot  release  it  so  as  to  affect  such  rights.** 
234.  Enforcement  of  payment. —  The  time  and  manner  in  which 
payment  of  the  assessment  shall  be  enforced  are  completely  under  the 
control  of  the  legislature,  so  that  it  may  require  payment  of  the  assess- 
ment before  the  drain  is  completed.*  In  the  absence  of  anything  in 
the  statute  forbidding  it,  the  municipality  may  contract  as  to  the  time 
when  payment  shall  be  made;^  but  the  enforcement  mu^t  be  in  strict 
conformity  with  the  requirements  of  the  statute  in  force  at  the  time 
the  assessment  is  made.^     Where  the  assessment  is  against  the  land. 


*Fro8t  V.  Leathcrmun,  55  Mich.  33,  20 
N.  W.  705. 

•Pierce  v.  /Etna  L,  Ina.  Co.  131  Ind. 
2S4,  31  N.  E.  48. 

The  lien  of  a  drainage  assessment  lev- 
ied for  the  construction  of  a  public  ditch 
is  junior  to  the  lien  of  a  pre-existing 
mortgage,  where  the  drainage  law  sim- 
ply provides  that  the  assessment  shall 
'*be  a  lien  from  the  date  of  filing  the  re- 
port of  the  commissioners,"  without 
other  provision  indicating  an  intention 
to  make  such  lien  paramotmt  to  prior 
encumbrances.  State  ex  rel.  Ely  v.  ^tna 
L.  fns,  Co,  117  Ind.  251,  20  N.  E.  144. 

The  lien  of  an  assessment  on  land 
for  the  oonstruction  of  a  ditch  is  lost, 
:md  may  be  set  aside  as  a  cloud  on  the 
title,  by  a  sale  of  the  land  under  fore- 
closure of  a  mortgage  existing  prior  to 
the  institution  of  the  drainage  proceed- 
ings, although  a  deed  was  not  acquired 
thereunder  until  after  the  drainage  lien 
attached,  as  the  latter  is  subordinate  to 
the  lien  of  the  mortgage,  and  the  mort- 
gagee is  not  estopped  to  assert  his  pri- 
ority by  silently  standing  by  and  per- 
mitting* the  drain  to  be  constructed,  such 
conduct  being  entirely  consistent  with  a 
reliance  upon  such  priority.  Killian  v. 
Andrews,  130  Ind.  579,  30  N.  E.  700. 

A  mortgagoe  of  land  is  not  estopped 
by  a  judgment  against  the  mortgagor 
in  an  action  to  which  he  was  not  a  party, 
establishing  a  ditch  assessment  to  be  a 
lien  upon  the  land,  from  questioning  the 
validity  of  the  ditching  procpodings  and 
the  judgment,  where  his  mortgage  was 
duly  recorded  prior  to  the  commence- 
ment of  any  of  such  procpodings,  and 
the  judgment  creditor  is  st^ekinfj  to  en- 
force his  lien  as  superior  and  prior  to 


that  of  the  mortgage.  Deisner  v.  Simp- 
son, 72  Ind.  435. 

'McCollum  V.  Uhl,  12S  Ind.  304.  27 
N.  E.  152,  725. 

*New  Orleans  Canal  d  Bkg.  Co,  v.  New 
Orleans,  30  I^.  Ann.  1371. 

^Re  First  Drainage  Dist,  27  La.  Ann. 
20. 

In  an  action  by  a  draining  association 
to  recover  an  assessment  for  benefits  to 
land  by  drainage,  it  is  not  necessary  that 
the  completion  of  the  drain  should  be 
averred,  where  such  completion  is  not 
a  condition  precedent  to  the  right  to  col- 
lect assessments.  Eel  River  Draining 
Asso.  V.  Topp,  10  Ind.  242. 

*  Where  the  route  of  a  sewer  as  estab- 
lished by  ordinance  runs  through  pri- 
vate property  which  has  not  been  con- 
demned, a  contract  entered  into  between 
the  owner  and  the  dty  officers  in  charge 
of  the  work,  by  which,  in  consideration 
of  the  grant  of  the  right  of  way,  the 
owner's  time  in  which  to  pay  his  assess- 
ment is  extended  three  years,  is  valid: 
and  the  city,  having  availed  itself  of  the 
benefit  of  the  contract,  will  be  presumed 
to  have  ratified  it.  St.  Ijouis  use  of  Lan- 
raster  v.  Armstrong,  56  Mo.  298. 

And  such  contract  is  binding  on  the 
contractor,  so  as  to  prevent  his  insti- 
tuting an  action  on-  the  tax  bill  before 
the  expiration  of  the  time  agreed  upon, 
as,  without  such  agreement,  the  con- 
struction of  the  sewer  would  have  been 
illegal.     Ibid. 

'  An  assesanient  on  lands  for  benefits 
fH>nferred  by  the  construction  of  a  drain 
in  pursuance  of  a  statute  is  not  a  con- 
tract in  which  the  one  constructing  the 
drain  has  a  vested  right.  Bate  v.  Shcefx, 
04  Ind.  209. 
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the  proceedings  to  enforce  payment  mnst  be  in  a  proceeding  in  rem^ 
and  not  by  action  in  assumpsit*  The  lien  may  be  enforced  in 
eqnity  ;*  and  even  property  already  devoted  to  public  use  may  be  sold 
to  satisfy  it  if  there  is  no  other  method  of  collecting  the  assessment* 
Special  proceedings  may  be  provided  for  the  enforcement  of  the  lien  J 
Where  the  assessments  are  to  be  collected  the  same  as  taxation  gener- 
ally, the  land  may  be  bid  oS  in  the  name  of  the  state.^     To  prevent  an 


*PkiUidelphia  ▼.  Bradfield,  159  Pa. 
517,  28  Atl.  360;  McKe&porf  v.  Fidler, 
147  Pft.  532,  23  Atl.  799;  Rowhury  ▼. 
Nickersan,  114  MaM.  544. 

An  averment  in  a  complaint  to  en- 
foree  a  ditdi  assessment  upon  lands, 
that  the  owner  did  not  appeal  from  the 
asffcssment;  that  he  stood  by  and  saw 
the  work  done  without  obj^ion;  that 
the  course  of  the  ditch  through  his 
premises  was  changed  at  his  instance; 
that  a  certain  amount  was  expended  for 
his  benefit  in  constructing  the  ditch 
throuj^  his  land;  and  that  he  did  not 
question  the  legality  of  the  assessment 
until  after  the  work  was  completed, 
without  ailing  that  he  either  request- 
ed the  work  to  be  done  or  promised  to 
pay  for  it, — will  not  render  him  liable 
m  assumpsit  for  the  value  of  the  labor 
done  in  constructing  the  ditch  through 
his  premises  if  the  assessment  lien  to 
enforce  which  the  action  is  brought,  fails 
because  of  defective  description  of  the 
property.  Boatman  v.  Macy,  82  Ind. 
490. 

But  a  Landowner  is  liable  in  assump- 
sit for  the  value  of  work  and  labor  per- 
formed in  constructing  a  ditcb  over  his 
land,  irrespwitive  of  whether  tho  pro- 
ceedings instituted  to  establish  the  same, 
in  pursuance  of  a  statute,  by  which  he 
was  assessed  for  the  benefits  conforred 
upon  his  land,  were  or  were  not  valid, 
where  he  had,  with  others,  signed  a  writ- 
ten waiver  of  all  error,  informality,  or 
omission  in  the  proceedings,  and  had 
stood  by  from  day  to  day  and  seen  the 
work  being  done,  encouraged  its  com- 
pletion, and  promised  to  pay  what  the 
woii^  would  be  worth.  Flora  v.  Cline, 
89  Ind.  208. 

And  when  a  statute  authorizing  a 
sewer  improvement  provides  the  mimic- 
ipal  corporation  with  a  lien  on  the  ben- 
ofited  property,  and  does  not  clearly  pro- 
hibit a  common-law  action  in  personam, 
the  debt  is  not  discharged  by  the  ex- 
piration of  time  within  which  the  lien 
could  have  been  filed,  and  may  be  reoov- 
sred  in  assumpsit.  Scranton  ▼.  Smith, 
€  Lade-  Legal  Newa,  186. 


A  ditching  association  may  recover  a 
personal  judgment  against  a  landowner 
for  the  amount  of  a  lien  which  it  had 
against  his  lands  for  the  asaessment  of 
benefits  conferred  by  the  construction  of 
a  drain,  but  which  it  did  not  enforce, 
but  waived  the  right  therefb  upon  the 
faith  of  his  promise  to  pay  the  same 
upon  demand  if  suit  to  enforce  the  lien 
was  not  brought.  Hull  ▼.  Brearley  Run 
Draining  Aaso,  58  Ind.  520. 

•WtWtonw  ▼.  Allen,  32  N.  J.  Eq.  485. 

*Wabaah  Eastern  JR.  Co.  v.  Eaet  Lake 
Fork  Special  Drainaqe  Dist.  134  III. 
384,  10  L.  R.  A.  285,  25  N.  E.  781 ;  In- 
dianapolis d  C  (travel  Road  Co,  v.  State, 
106  Ind.  37,  4  N.  E.  316. 

But  this  cannot  be  done  in  the  ab- 
sence of  express  statutory  authority  so 
to  do.  Louisville,  N.  A,  d  C.  R,  Co.  v. 
State,  122  Ind.  443,  24  N.  E.  350. 

A  personal  judgment  may  be  recov- 
ered against  a  railroad  company  to  en- 
force the  collection  of  a  sewer  aa»eas- 
ment  under  a  statute  making  such  as- 
sessment a  lien  and  authorizing  its  fore- 
closure, the  right  of  way  and  franchises 
of  which  are  not  subject  to  sale  upon 
execution  and  decree  for  the  enforce- 
ment of  such  lien.  Lake  Eric  d  W.  R. 
Co.  V.  Boicker,  9  Ind.  App.  428,  36  N.  E. 
864. 

This  is  under  the  power  of  the  courts 
to  provide  a  remedy  for  an  existing 
right,  since  the  ordinary  method  of  col- 
lecting by  sale  of  the  property  bonofited 
is  prohibited  by  considerations  of  public 
policy.  Louisville,  N,  A.  d  C.  R.  Co.  v. 
State,  8  Ind.  App.  377,  35  N.  E.  916. 

^Samuels  v.  Drainage  Contra.  125  111. 
636.  17  N.  E.  829. 

•  ITnder  the  provisioB  of  the  Michigan 
drain  law  of  1885,  that  drain  taxes  shall 
be  collected  in  the  same  manner  as  state 
and  other  general  taxes,  land  returned 
delinquent  for  the  drain  taxes  may  be 
bid  off  in  the  name  of  the  state,  for  the 
use  of  the  stnte,  county,  and  town  in 
proportion  to  the  tax  due  each  as  speci- 
fied tn  the  general  tax  law,  although, 
because  drain  taxes  are  neighborhood 
affairs,   neither   the   state,   county,   nor 
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action  for  an  assessment,  a  tender  must  cover  all  that  is  due,  including 
the  penalty  if  one  has  been  incurred.*  A  purchaser  at  a  sale  to  col- 
lect a  drainage  assessment,  of  land  which  is  erroneously  described,  is 
subrogated  to  the  rights  of  the  one  who  did  the  work,  so  that  the  assess- 
ment may  be  enforced  against  the  land  benefited  in  the  hands  of  the 
original  owner,  but  not  in  the  hands  of  his  assignee  without  notice. *• 
An  action  to  collect  a  drainage  assessment  levied  under  a  drainage  law 
which  provides  that  the  action  may  be  brought  in  any  court  of  compe- 
tent jurisdiction  must  be  commenced  in  the  courts  of  the  county  in 
which  the  real  estate  assessed  is  situated,  although  the  owner  may  re- 
side in  another  county  in  which  the  drainage  proceedings  were  insti- 
tuted, under  the  general  law  requiring  actions  for  the  recovery  of  real 
estate,  or  of  an  estate  or  interest  therein,  or  to  determine  such  right  or 
intf  rost  and  for  injuries  to  real  property,  to  be  brought  in  the  county 
wliere  the  land  is  locatcdJ^  After  the  warrant  has  been  placed  in  the 
hands  of  the  proper  officer  for  collection,  the  municipal  authorities 
cannot  rescind  the  entire  order  laying  the  assessment.^*  Payment  of  an 
assessment  afterv\'ards  set  aside,  but  not  refunded,  may  be  applied  on 
anew  assessments^  A  statutory  requirement  that  assessments  imposed 
upon  reclaimed  swamp  land  be  collected  in  gold  coin  does  not  impair 
the  obligation  of  any  contract.^*  If  an  assessment  is  set  aside  as  il- 
legal, the  city  cannot  recover  in  assumpsit  from  a  proj^erty  owner  such 
amount  as  the  court  may  determine  that  he  ought  to  pay,  since  his 
share  of  the  public  burden  juust  be  determined  by  a  tax  proceeding.*^ 
The  legislature  may  limit  the  time  within  which  the  assessment  may 
V»e  enforced.*^  The  tax  to  pay  the  cost  of  the  improvement  and  a 
claim  for  damages  for  injuries  inflicted  by  it  are  of  an  entirely  diflFer- 
(•nt  nature,  and  cannot  be  said  to  arise  out  of  the  same  transaction 
within  the  meaning  of  the  law  governing  set-off  and  counterclaim; 
and,  therefore,  the  taxpayer  cannot  set  off  against  his  liability  upon 
the  assessment  any  claim  for  damages  which  he  may  receive,  either 

town   has  any  fnterest  in   the  moneys  ^^Reclamation  Dif<t.  No.  108  v.  Uagar, 

arising    from    auch    sales.      Hilton    v.  6  Sawy.  667,  4  Fed.  306. 

Dumphoy,  113  Mich.  241,  71  N.  W.  527.  ''Manislce  v.  Harlctf,  79  Mich.  2S8,  44 

''Toledo  use  of  Gates  v.  Piatt,  2  Ohio  N.  E.  603. 

N.  P.  304.  ^A    law    making   benefited   property 

^^Klinger  v.  Lcmler^  135  Ind.  77,  34  liable  for    sewer    asscRsments    if    made 

N.  E.  698.  within  two  years  from  its  completion  ia 

"Dotrde/i  v.  State.  100  Ind.  157,  6  N.  no  more  unreasonable  or  contrary  to  any 

E.  136.  principle  of  constitutional  ri^ht  than  is 

"Woodbridge  v.  Camhridpe,  114  Mass.  a  statute  of  limitations,    HaiU  v.  B€taton 

486.  Street  Comrs.  177  Mass.  434,  59  N.  S. 

^Jiayonne  v.  Morrifs,  01  N.  J.  L.  127,  08. 
38  Ati.  819. 
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from  the  plan  of  the  improvement/^  or  from  negligence  in  the  per- 
formance of  tlie  work.^* 

235.  The  handling  of  funds. —  An  owner  whose  property  has  been 
assessed  for  the  construction  of  a  sewer  has  a  right  to  have  the  city 
keep  an  account  showing  what  moneys  have  been  expended  by  it  for 
the  improvement  within  the  power  conferred  upon  it  by  law  for  mak- 
ing the  same.^  The  proceeds  of  the  assessment  must  all  be  expended 
on  the  improvement  or  refunded;  they  cannot  be  diverted  to  other 
purposes.^  In  case  the  assessment  is  excessive,  the  court  may  refuse 
to  enforce  payment  of  more  than  is  necessary.^  But  it  has  been  held 
that)  when  the  assessment  is  in  compliance  with  law,  the  taxpayer 
cannot  refuse  to  pay  on  the  ground  that  the  cost  of  the  improvement 
was  less  than  the  assessment.*  In  a  proceeding  by  a  municipal  cor- 
poration to  reimburse  itself  for  the  amount  of  bonds  which  it  has  is- 
sued for  the  construction  of  a  sewer  improvement  partly  through  its 
territory  under  direction  of  sewer  commissioners,  damages  due  a  tax- 
payer for  land  taken  for  the  improvement  cannot  be  set  off,  where  the 
only  thing  that  the  municipal  corporation  is  permitted  by  the  statute 
to  pay  over  to  the  commissioners  in  liquidation  of  the  assessment 
against  it^  which  is  represented  by  the  bond,  is  money  and  improvc- 
moit  certificates  issued  for  construction  of  the  work.^  The  money 
belongs  to  the  officials  having  charge  of  the  improvement,  and  they 
will  be  responsible  for  caring  for  it^     Drainage  commissioners  are 

"iMtverty  ▼.  State,  109  Ind.  218,  9  N.       *People    ex    rel    McComack    v.    Mo- 

£  774.  Wethy,  177  111.  334,  52  N.  E.  479. 

^Philadelphia  use  of  Jones  v.  OVon-       ^Philadelphia  v.  Coates,  18  Pa.  Super. 

nor,  9  Pa.  Diat.  R.  230,  23  Pa.  Co.  Ct.  Ct.  418. 
653.  *8fate  ex  rel.  Huloken  Land  &  Improv. 

^People    ex    rel.    McComack    v.    Mo-  Co.  v.  Marvin,  51  N.  J.  L.  296,  17  Atl. 

Wethy,  177  111.  334,  52  N.  E.  479.  158. 

"Clcreland  ▼.  Tripp,  13  R.  I.  50.  •  Under  the  New  York  act  of   1867, 

A  statute  authorizing  the  expenditure  money  paid  to  a  county  treasurer  under 

of  drainage   funds  collected   on   assess-  a   drainage  assessment    belongs  to  the 

ments  in  excess  of  what  was  necessary  drainage  commissioners,  and  not  to  the 

to  ODDiplete  the  ditch,  for  new  work  on  county;  so  thnt,  in  case  the  assessment 

the  ditch,  docs  not  authorize  the  collec-  is  set  aside,  the  county  will  not  be  liable 

lion  of  that  portion  of  the  assessment  to  refimd  the  money.    Dewey  v.  Niagara 

not  needed  and  never  called  for  to  com-  County,  62  N.  Y.  294,  Reversing  2  Hun, 

plete  the  original  construction.    Reamer  392. 
▼.  Jlogg,  142  Ind.  138,  41  N.  E.  353.  A  township  is  not  liable    for    drain 

WlHsre,  by  statute,  in  case  a  greater  taxes  illegally  imposed  and  paid  to  its 

amount  is  assessed  for  a  sewer  than  is  treasurer  mider  protest,  where,  by  stat- 

reqnired  for  the  v«^rk,  it  is  to  be  appor-  ute,  they  do  not  form  part  of  the  town- 

tioned  and  paid  to  the   owners  of  the  ship  moneys,  but  remain  a  separate  fimd 

property    a^pessed,    a    property    owner  for  the   payment  of  orders  specifically 

muit  look  to  the  municipal  corporation,  drawn   upon   it.     Daicson    v.    Aurelius 

and  cannot  bring  an  action  against  the  Twp.  49  Mich.  479,  13  N.  W.  824;  Camp 

»wi»r  eommissioners  to  restrain  the  p'^y-  v.  Algansee  Twp.  60  Mich.  4,  14  N.  W. 

Ti-^t  of  f'e  mow»v«  collected.    Lutes  v.  672. 
Briggs,  U  N.  Y.  404. 
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authorizod,  under  the  Illinois  drainage  laws,  to  raise  money  by  special 
assessments  on  the  lands  in  their  district,  to  be  expended,  under  the 
direction  and  approval  of  the  county  court,  outside  the  district,  whert 
such  expenditure  is  necessary  for  the  protection  or  the  complete  drain- 
age of  the  lands  within  the  district;  and  a  petition  to  the  court  for 
leave  to  raise  the  money  need  not  state  where  the  same  is  to  be  ex- 
pended.' 

The  statute  of  limitations  will  not  run  against  the  liability  of  a  city 
under  its  agreement,  upon  voluntarily  purchasing  with  drainage  war- 
rants a  plant  for  purifying  its  drainage  system,  to  facilitate  the  collec- 
tion of  assessments,  and  not  to  divert  such  collections  from  payment  of 
the  warrants,  until  it  repudiates  the  trust,  although  judgments  are 
substituted  for  the  warrants  against  its  own  property.* 

236.  Curing^  errors  and  irregularities. —  The  principle  upon  which 
drainage  assessments  are  sustained  is  that  a  particular  parcel  of  land 
has  been  ^  far  benefited  by  a  public  improvement  that  it  should  be 
charged  with  the  cost  of  it  Therefore,  if  in  fact  the  improvement 
has  been  made  and  the  benefit  conferred,  the  taxpayer  should  not  be 
permitted  to  escape  payment  merely  because  of  irregularities  in  the 
proceedings ;  and  the  legislature  has  power  to  cure  defects  of  that  kind 
and  still  hold  the  taxpayer  liable;  and  what  it  has  power  to  do  itself, 
it  may  delegate  to  the  officials  who  have  had  charge  of  the  work.^  Ii^ 
regularities  in  an  assessment  are  cured  by  setting  it  wholly  aside,  and 
making  a  retissessment  in  accordance  with  the  provisions  of  tlie  stat- 
ute.^ Under  this  power  the  legislature  may  cure  defects,  such  as,  that 
the  ordinance  was  not  introduced  as  re([uired  by  the  municipal  char- 
ter, that  the  records  of  the  proceedings  were  imperfect,  that  the  map 
and  assessments  did  not  remain  on  file  the  required  time,  and  that 
proper  notice  of  the  proceedings  was  not  given.'     So,  a  mistake  in  the 

^Hosmer  v.  Hunt  Drainage  Dist.  134  sewer   a&'<e><«itnoiit«  for  a  work  already 

111.  3G0,  26  N.  E.  584.  constructed,  hut  not  paid  for  because  of 

■.Veir  Orleans  v.   WarncTy   176  U.   S.  previous    authority    therefor    wa«    de- 

120,  44  L.  ed.  96,  20  Sup.  Gt.  Rep.  44.  dared  void,  is  not  an  attempt  to  exer- 

^Cnrran  v.   Shelby  Countyy  56  Minn,  cise  judicial  functions.     Hall  v.  Boatati 

432,  67  N.  W.  1070.  Street  Comra.  177  Mass.  434,  59  N.  E. 

Tlie  Icpslature  may  provide  for  the  68. 
•ompU^tion   of  a  partly   finished   drain.       The  legislature  has  the  power  to  au- 

and  point  out  a  way  for  the  correction  thorize  the  payment  of  expenses  incurred 

of  errors  so  as  to  make  it  possible  to  in  the  construction  of  a  drainage  ditch, 

complete  it,  althoupfh  the  expense  is  in-  under  an  act  which  was  declared  uncon- 

cren«od  thereby.    This  increased  expense,  stitutional  after  such  expenditures  were 

althouprh    due   to  the    mistakes   of   the  made.      Lewis   County    v.    Gordon,    20 

commissioner,   must  be  paid    by    tho4e  Wash.  80,  54  Pac  779. 
benefited  by  the  drain  na  a  part  of  its       ^Townscnd  v.  Manistee,  88  Mich.  408. 

cost.     Anhetcll  v.   Hayioard,  119   Mich.  .50  N.  W.  321. 
525.  78  N.  W.  557.      *  *Statc  ex  rel.  Walter  v.  Union,  33  N. 

A    statute    authorizing    the    levy    of  J.  L.  3.>0. 
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description  of  tlie  land  may  be  cured.*  And  the  fao.^  that  the  statute 
under  which  the  improvement  was  made  was  unconstitutional  because 
bpecial,  will  not  prevent  the  levying  of  an  assessment  to  pay  for  the 
improvement.*^  So,  where  the  details  of  the  work  were  improperly 
delegated  to  the  officers  in  charge,  the  defect  may  be  cured  f  and 
where  the  cost  was  not  properly  apportioned.'  And  the  tax  may  be 
provided  for  after  the  completion  of  the  improvement®  The  lands 
may  be  reclassiticd  if  necessary.®  Where  a  statute  authorizes  the  con- 
struction of  sewers  only  in  public  streets,  an  assessment  made  for  a 
sewer  constructed  in  a  private  way  cannot  be  validated  by  the  subse- 
quent lay-out  of  Uie  street  as  a  public  street,  although  the  assessment 
was  made  after  such  lay-out  ^^  An  injimction  restraining  the  collec- 
tion of  a  tax  for  a  drainage  ditch  because  the  commissioners  had  not 
obtained  title  to  the  easement  will  not  prevent  new  proceedings  to  con- 
<lemn  such  easement  under  curative  acts  of  the  legislature.^^ 

237.  Who  may  eontest  assessment. —  Anyone  upon  the  title  t>f  whose 
property-  an  illegal  tax  lien  will  constitute  a  cloud  may  contest  the  as- 
.>essment  and  maintain  a  bill  to  set  aside  the  licn.^  Such  person  need 
not  have  the  record  title.  It  is  sufficient  if  he  is  in  fact  the  owner.^  But 
a  taxpayer  of  a  municipal  corporation  who  will  not  be  affected  by  the 
proceedings,  or  taxed  for  the  improvement,  has  no  right  to  be  heard 
OB  to  the  validity  of  the  acts  of  the  officials.*    Landowners  whose  ob- 

*fju:Mdder  ▼.  State,  131  Ind.  508,  31  cost  of  the  proposed  work  exceeds  the 
N.  E.  453.  assessment,  authorizing  a  further  levy. 

In  a  proceeding  by  a  drainage  com-  the  sewer  asisessment  is  valid  although 
miflsioner  in  a  court  of  geno-al  jurisdic-  made  for  the  first  time  after  the  build- 
tioD  to  enforce  a  drainage  assessment  of  ing  of  the  work,  where  the  subeequent 
whidi  the  property  owner  is  entitled  to  section  provides  that,  if  the  cil^  deems 
notice  and  an  opportunity  to  litigate  all  it  necessary  for  the  more  speedy  execu- 
proper  questions,  the  court  may  reform  tion  of  its  ordinances,  it  may  cause 
a  description  of  the  property  aasessed  so  necessary  works  to  be  executed  at  its 
as  to  make  the  lien  effectual,  since  the  own  expense  on  account  of  the  person 
property  actually  benefited  should  bear  assessable  therefor.  Weimore  v.  Camp- 
its  proportion  of  the  expense  of  con-  hell,  2  Sandf.  341;  Laimheer  v.  Neio 
structing  a  drain,  and  the  court  should  York,  4  Sandf.  109. 
reform  mistakes  so  that  the  assessment  *noul  v.  People,  127  111.  240,  20  K. 
can  be  enforced.  State  ex  rel.  Ely  v.  E.  1. 
Smith,  124  Ind.  302,  24  N.  E.  331.  '"fBishop  v.  Tripp,  16  R.  I.  466,  8  Atl. 

^Bro^cn  v.  Union,  65  N.  J.  L.  601,  48   692. 
At!.  562.  ^'Curran  v.  Sihlcy  County,   66  Minn. 

*St.  Louis  use  of  Fox  v.  Schocnemann,   432,  57  N.  W.  1070. 
52  Mo.  348.  \ilgcr  v.  /S'/ar/Zii,  04  Mich.  589,  31  N. 

^Dollar  S(Mf.  Bank  v.  Ridge,  79  Mo.  W.  531;  Woorlnrff  v.  Fisher,  17  Barb. 
App.  20.  224. 

'Cleveland  v.  ^ripp.  13  R.  I.  50.  -Bell  v.  Cox,  122   Ind.   153,  23  N.  E. 

rn«ler  statutory  provisions  empower-   705. 
in«r  a  city  to  Ciujse  estimates  of  the  ex-       *Re  Olyphant  Borough  Svucr,  198  Pa. 
p«jse  of  constructing  sewers  to  be  made,   534,    48    Atl.  487;    Williamaon   v.  New 
and  to  levy  asijeesraents  therefor  upon    York,  3  Hun,  65. 
the  property  benefited^  and,  in  case  the       The  husband  of  the  owner  of  land  in 
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jections  to  the  tax  are  the  same  may  join  in  a  proceeding  to  oonte.-^t 
it.*  A  contestant  of  a  sewer  assessment  who  fails  to  obtain  a  reduc- 
tion thereof  in  an  aclion  brought  to  enforce  the  same  must  pay  the 
penalty  prescribed  by  a  statute  providing  that,  if  special  assessments 
payable  by  the  owner  of  the  property  assessed,  personally,  by  the  time 
stipulated  in  the  ordinance,  are  not  paid  by  the  time  so  stipulated, 
the  amount  assessed  with  interest  and  the  prescribed  penalty  may  be 
recovered  by  suit,  as  such  penalty  becomes  due  on  failure  to  pay  at 
the  stipulated  time  the  amount  rightfully  owing;  but,  against  a  con- 
testant securing  a  reduction  because  the  assessment  was  more  than 
that  allowed  by  law,  no  such  penalty  can  be  recovered,  as  at  no  time 
was  the  amount  claimed  from  him  owing.' 

238.  Method  of  contesting  assessment. —  Besort  to  an  independent 
action  to  set  aside  a  drainage  award  is  not  proper  where  the  statute 
pi*ovides  for  appeal  to  a  statutory  administrative  board  of  the  state, 
which  has  full  authority  in  the  matter  so  long  as  such  appeal  has  not 
been  taken.^  In  case  the  proceeding  is  sought  to  be  attacked  col- 
laterally a  landowner  who  has  neither  paid  his  tax  nor  sought  to  avoid 
it  by  timely  application  must  make  a  very  strong  case  in  order  to  ob- 


a  drainage  district  is  not  made  a  party 
to  the  record  of  the  proceeding  of  drain- 
age commissioners  of  such  district,  or 
shown  to  be  the  owner  of  or  interested 
in  such  land,  so  as  to  entitle  him  to 
maintain  a  writ  of  certiorari  against 
such  commissioners,  from  the  mere  fact 
that  at  one  time  the  commissioners  at- 
tempted to  settle  with  him  the  damages 
to  such  land  by  the  location  of  a  dis- 
trict ditch  thereon.  Scheitoe  ▼.  Holz, 
168  111.  432,  48  N.  E.  65. 

^People  ew  rcl.  Funk  v.  Keener,  194 
111.  16,  61  N.  E.  1069. 

Owners  of  pi'operty  may  join  in  a 
suit  to  enjoin  the  collection  of  an  as- 
sessment for  the  construction  of  a  sewer 
on  the  ground  of  an  arbitrary  levy  there- 
of and  failure  of  the  charter  to  provide 
for  notice,  although  their  interests  are 
distinct  and  affectod  to  a  different  ex- 
tent, aa  the  cause  of  injury  is  common 
to  all,  and  gives  them  sufficient  commu- 
nity of  intorest  for  that  purpose;  but 
owners  clniniing  that  no  benefits  result 
to  their  lands  from  the  improvement 
cannot  join,  as  in  such  case  the  assess- 
ment and  attempted  enforcement  are 
several  in  their  nature  as  respects  each 
owner.  Pavlron  v.  Portland,  16  Or.  460, 
1  L.  K.  A.  673,  19  Pac.  460. 

But  in  .Jones  v.  CardtrcU,  98  Ind.  331, 
it  was  held  that  a  joint  action  cannot 


be  maintained  by  separate  property  own- 
ers to  enjoin  the  collection  of  a  drain- 
age assessment  against  their  property, 
since  the  rights  respect  separate  and  de- 
finite paroeb  of  land,  and  the  causes  of 
action  are,  therefore,  separate  and  dis- 
tinct and  held  in  separate  rights. 

•Ctfioinna/t  use  of  Wilson  v.  Fugman, 
5  Ohio  N.  P.  14;  Cincinnati  t.  Jung,  7 
Ohio  N.  P.  665. 

^People  v.  Wasson,  64  N.  Y.  167;  Wa- 
hash  r.nHtern  R,  Co.  v.  East  Lake  Fork 
Spcoial  Drainaae  Dist.  134  111.  384,  10 
L.  R.  A.  286,  26  N.  E.  781 ;  Auditor 
General  v.  Melze,  124  Mich.  285,  82  N. 
W.  886. 

The  rule  that  persons  affected  by  a 
draim^ge  assessment  must  seek  relief 
therefrom  by  some  direct  proceeding,  or 
by  an  appeal,  and  cannot  attack  the 
same  collaterally  applies  to  infants. 
Harris  v.  Ross,  112  Ind.  314,  13  N.  £. 
873. 

Tjan downers  cannot  enjoin  the  pro- 
ceedings for  the  r>onstruction  of  a  drain 
on  the  ground  that  the  proposed  new 
ditch  will  so  increase  the  flow  of  water 
in  an  old  ditch  as  to  exceed  its  cipncity 
and  overflow  such  owner's  land,  where 
the  proceedings  are  in  pursuance  of  a 
statute  providing  ample  legal  remedy 
by  an  appeal  from  the  assessment  of 
benefits  and  damages,  and  by  a  suit  tor 
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tain  the  favor  of  the  court.^  An  adjudication  by  the  proper  tribunal 
that  the  proceedings  conform  to  the  statute  cannot  be  inquired  into 
in  a  collateral  proceeding  f  nor  can  the  various  st^s  which  are  taken 
in  proceedings  after  jurisdiction  has  been  acquired  be  questioned.* 
That  the  lands  in  a  reclamation  district  were  swamp  and  overflowed, 
and  that  lands  assessed  for  reclamation  purposes  would  be  benefited 
thereby,  being  jurisdictional  facts,  which  the  board  of  supervisors 
necessarily  determine  in  approving  the  petition  for  the  formation  of 
the  district,  its  judgment  on  those  questions  where  all  the  parties  were 
brought  before  it  by  proper  notice  is  conclusive,  and  cannot  be  col- 
laterally attacked.'  If,  however,  there  has  been  an  invalid  sale  of 
the  property,  the  landowner  may  maintain  an  action  to  quiet  the 
title.®  A  proceeding,  under  a  statute,  to  establish  a  ditch  and  assess 
the  cost  thereof  on  the  lands  specially  benefited  is  not  a  civil  action 
so  as  to  fall  within  a  provision  of  the  Code  concerning  civil  cases,  au- 
thorizing the  court,  in  its  discretion,  to  relieve  the  party  from  its  judg- 
ment taken  against  him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect  on  complaint  or  motion  filed  within  two  years, 
so  as  to  relieve  a  landowner  from  a  judgment  assessing  his  lands,  to 
which  he  was  prevented  from  filing  remonstrances  by  sickness.^ 

Injunction. — If  the  proceedings  are  void,  the  taxpayer  may  resort 
to  equity  for  relief  f  but  such  resort  cannot  be  had  until  the  proceed- 

<iamajr*s  for  the  overflow  of  all  lands  ground  that  the  court  had  no  jurisdic- 
Mibject  to  asjsessmont.  Ploughc  v.  Boyer,  tion  as  to  the  owner  because  the  notice 
.'^  Ind.  113.  required  b^  the  statute  to  contain  the 

'Barker  v.  Vcmon  Txop.  63  Mich.  516,  names  of  all  the  owners  of  land  affect- 
30  N.  W.  175.  ed   described  his   land   as  being  owned 

H>liver  f.  Monona  County,  117  Iowa,  by  another  person,  and  his  name  did  not 
43,  90  N.  W.  510.  appear  in  the  notice  or  subsequent  pro- 

*Tthaea  ▼.  Babcock,  36  Misc.  49.  72  N.  ccedings,  and  he  had  no  notice  thereof 
Y.  8app.  519 ;  Jehh  v.  Sexton,  84  111.  in  time  to  resist  the  assessment  of  bene- 
App.  45;  Reclamation  Dist.  JVo.  5.^2  v.  fits  to  his  land  on  the  ground  that  no 
Turner,  104  Cal.  334,  37  Pac.  1038.  benefits  accrued.     Vizzard  T.  Taylor,  97 

But  in  England  an  assessment  by  a  Ind.  90. 
commissioner  of  sewers  is  not  conclu-  An  injunction  will  lie  to  restrain  an 
aiTe,  but  the  person  assessed  may,  in  an  illegal  attempt  to  collect  an  assessment 
action  brought  against  a  person  for  tak-  on  lands  for  the  construction  of  ditches 
ing  his  goods  to  satisfy  the  assessment,  to  drain  swa.mp  and  low  lands  which  is 
prove  that  he  acquired  no  benefit  from  void  because  the  commissioners  failed 
the  se^'er.  Stafford  v.  Hamston,  2  Brod.  to  go  upon  and  examine  all  the  taxable 
-*  B.  091,  5  J.  B.  Moore,  608.  lands  before    making    the    levy,  as    re- 

*Peopl€  V.  Hagar,  52  Cal.  171.  quired  by  the  statute  authorizing  such 

^Chaffee  r.  Detroit,  53  Mich.  573,  19  drainage.  Curry  v.  Jones,  4  Del.  Ch. 
N.  W.  191.  559. 

^Bays  V.  Tippy,  91  Ind.  102.  While  an  action   for    an    injunction 

*Sttnier  v.  Miller,  105  Ind.  393,  4  N.  against  the  collection  of  an  assessment 
K.  867;  Bayha  v.  Taylor,  36  Mo.  App.  for  the  construction  and  repair  of  a 
427.  ^  ditch  cannot  be  maintained  as  a  general 

An  injunction  will  lie  to  restrain  the   rule,  it  may  be  where  the  proceedings 
collection  of  an  assessment  on  lands  for   establishing  the  ditch   in  question   had 
Qte  construction  of  a  public  ditch  on  the   been    nullified,   and    such    nullification 
Vol.  n. — Waters,  70. 
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ings  have  been  carried  far  enough  to  affect  the  rights  of  the  taxpayer.* 
Equity  will  not  afford  relief  if  there  is  an  adequate  remedy  at  law.^* 
An  action  in  equity  to  restrain  the  sale  of  land  for  an  unpaid  sewer 
assessment  will  not  lie  when  the  assessment  on  the  face  of  the  pro- 
ceedings to  impose  it  is  a  valid  lien  upon  the  land,  and  extrinsic  evi- 
dence is  required  to  show  its  invalidity.^ ^  Injunction  cannot  be  re- 
sorted to  merely  to  control  the  proceedings  before  the  oflicers  having 
charge  of  them.** 


WM  not  known  by  th«  interested  party 
until  it  WM  too  late  for  him  to  appeal 
under  the  statute  providing  for  an  ap- 
peal from  an  aaaeeament.  MiUikan  ▼. 
WaU,  133  Ind.  51,  32  N.  E.  828. 

*Kaiua€  City  ▼.  Smiley,  02  Kan.  718, 
64  Pac.  tfl3;  Andretct  v.  Love,  50  Kan. 
701,  31  Pac.  1094. 

'^Haff  y.  FuUer,  45  Ohio  8t.  495,  16 
N.  E.  479;  SchuUs  v.  Albany,  27  Misc. 
61.  57  N.  Y.  Supp.  963;  RickoonU  v. 
Uammond,  67  Fed.  380. 

The  remedy  for  a  sewer  assessment 
objected  to  on  the  ground  of  no  benefit 
received  is  not  by  injunction  to  re- 
Htrain  its  collection,  but  by  appeal  to 
the  district  court.  Minneapolis  d  8t.  L, 
R.  Co.  V.  Lindquist  (Iowa)  93  I^.  W. 
103. 

An  aetion  is  not  maintainable  in 
equity  to  enjoin  the  collection  of  a  spe- 
cial assessment  for  the  construction  of 
a  sewer  or  the  transmission  to  the  coun- 
ty auditor  of  a  statement  of  the  amount 
claimed  to  be  due  for  such  sewer  assess- 
ments for  the  purpose  of  collection,  M 
there  is  an  ample  remedy  at  law  under 
the  statute  for  illegal  assessments. 
Fajder  v.  Aitkin,  87  Minn.  445,  92  N. 
W.  332,  934. 

Where  an  asflessment,  in  proceedings 
to  open  a  drain  from  a  highway,  of  pri- 
vate property,  has  been  made  by  ap- 
praisers as  provided  by  statute,  and  ob- 
jections have  been  filed  by  the  landown- 
er in  the  county  court  as  authorized  by 
the  statute,  which  gives  such  court 
power  to  hear  the  case  with  the  aid  of  a 
jury,  the  landowner  cannot  abandon  the 
prcieedingrt  nnd  enjoin  the  construction 
of  the*  (litcli  on  the  ground  that  no  court 
has  declareii  that  the  land  should  be 
'  taken,  and  that  the  same  has  never  been 
condemned,  nor  compensation  paid,  as 
required  by  statute.  Shopperi  v.  Mar- 
tin, 137  Mo.  465,  38  S.  W.  967. 

The  construction  of  a  sewer  will  not 
be  enjoined  by  a  suit  of  property  own- 
ers in  front  of  whose  premises  the  sewer 
is  being  built,  on  the  groimd  that  the 


proceedings  authorizing  ft  are  illegal 
and  void,  where  the  real  estate  of  such 
owners  is  not  invaded,  and  they  are  not- 
injured  by  the  work  complained  of,  bat 
simply  seek  to  avoid  an  illegal  aaseas- 
ment,  since  ample  remedies  at  law  exist 
therefor.  Schnlg  v.  Albany,  42  App. 
Div.  437,  59  N.  Y.  Supp.  235. 

A  court  of  equity  will  not  enjoin  the 
collection  of  an  assessment  on  landa  for 
the  construction  of  a  sewer  and  the  di- 
version of  a  natural  water  course  there- 
in, in  a  joint  action  by  several  landown- 
ers, on  the  ground  that  the  asseasment 
is  void  because  the  statute  conferring 
upon  the  city  the  power  to  regulate  or 
4!hange  within  its  limits  the  course  of 
natural  streams,  to  construct  aefwers, 
and  assess  the  cost  upon  the  parties  spe- 
cially benefited,  is  unconstitutional  in  bo> 
far  as  it  undertakes  to  give  the  power 
of  taking  private  property  without  pro- 
viding any  mode  of  ascertaining  the 
arooimt  of  compensation  to  be  paid  the 
owners;  also  because  certain  conditions 
precedent,  prescribed  by  city  ordinances, 
which  must  be  observed  to  make  the  as- 
sessment legal,  were  not  complied  with, 
since  such  an  assessment  is  void  by  rea- 
son of*  its  inherent  defects,  and  creates 
no  lawful  lien,  and  casts  no  cloud  upon 
titles,  so  that  an  adequate  remedy  is  af- 
forded at  law, — nor  will  equity  inter- 
pose merely  to  afford  a  consolidation  of 
actions,  or  to  save  the  expense  of  separ- 
ate actions,  as  a  multiplicity  does  not 
mean  a  multitude  of  suits.  Murphy  v. 
Wilmington,  6  Houst  (Del.)   108. 

^^LongUy  v.  Hudson,  4  Thomp.  k  C. 
353. 

"A  suit  to  enjoin  the  collection  of  a 
portion  of  an  additional  ditch  assess- 
ment which  has  been  adjudged  void  is 
a  collateral  attack,  and  cannot  be  sus- 
tained on  the  ground  that  the  original 
assessment  should  have  been  deducted 
therefrom.  Duncan  v.  Lankford,  146 
Ind.  145.  44  N.  E.  12. 

A  lando^Tier  cannot  enjoin  the  collec- 
tion of  an  assessment  for  the- construe- 


Quo  warranto. — Quo  warranto  will  not  lie  to  test  the  validity  of  an 
attempt  to  levy  an  assessment  in  excess  of  benefits  if  there  is  ample 
remedy  by  common-law  action,  whereby  relief  may  be  obtained.^ ^ 
But  a  writ  of  quo  warranto  may  issue  to  test  the  validity  of  an  at- 
tempted enlargement  of  a  district,  so  as  to  include  and  make  valid  an 
assessment  against  complainant's  property.^* 

839.  Oroimds  for  contesting  assessment. — To  render  an  assessment 
valid  the  constitutional  and  statutory  requirements  must  be  substan- 
tially complied  with;^  and,  if  the  proceedings  were  entirely  unau- 
thorized, no  assessment  can  be  made.*  Objections  to  the  various  steps 
leading  to  the  completion  of  the  improvement  must  be  interposed  at 
the  proper  time;  and  many  objections  which  would  be  available  to 
change  the  form  in  which  the  proceedings  were  going  forward  if  in- 
terposed at  the  proper  time  will  come  too  late  if  not  raised  until  the 
attempt  is  made  to  enforce  the  assessment.  The  legislature  may  pro- 
vide that  no  assessment  shall  be  set  aside  for  mere  irregularities,  un- 
less fraud  is  shown  f  and,  even  in  the  absence  of  such  provision,  mere 
irr^ularities  are  not  available  on  collateral  attack,  which  is  the  form 
of  attack  which  is  usually  made  in  a  proceeding  to  defeat  the  collec- 
tion of  an  assessment.^     To  be  available,  irregularities  must  be  such 

lion  of  a  public  diteh  on  the  ground  In  order  to  sustain  special  assess- 
that  tlie  ditch  was  not  constructed  ac-  ments  for  benefits  from  a  public  ditch^ 
fording  to  the  plans  and  specifications,  the  record  must  affirmatiyely  show  a 
thereby  resulting  in  no  benefit  to  his  compliance  with  all  the  conditions  es- 
land,  where  the  proceedings  establishing  sential  to  a  valid  ezeicise  of  the  taxing 
the  ditcb  and  levying  the  assessment  power,  and  the  enabling  statute  will  be 
were  in  oonformily  with  the  law,  and  strictly  construed.  Casey  v.  Burt  Ooun- 
that  law  makes  it  the  duty  of  the  offi-  iy,  59  Neb.  624,  81  N.  W.  851. 
oera  having  the  work  in  charge  to  have  '  A  sewer  constructed  by  a  city  is  un- 
the  same  done  according  to  the  plans  authorized,  and  an  assessment  levied  for 
and  specifications,  and  affords  landown-  the  cost  thereof  is  void,  where  the  ac- 
ers  ao  opportunity  to  be  heard'  in  re-  tion  of  the  city  was  based  upon  neither 
<pect  to  the  final  completion  of  the  a  petition  of  a  majority  of  the  property 
ditch.  Studahakcr  v.  Stttdahaker,  152  holders,  nor  a  recommendation  of  the 
Ind.  89,  51  N.  £.  933.  board  of  health,  which  are  the  only  con- 

^People  ex  rel.  Samuel  v.  Cooper,  139  ditions  under  which  the  city  is  grantee! 
III.  44S1,  29  K.  £.  872.  the   power    to    construct    such    sewers.. 

Where  the  various  steps  for  the  or-  Keese  v.  Denver,  10  Colo.  112,  15  Pae^ 
<:anizatioo  of  a    drainage    district    are   825. 

taken  in  eonformity  with  the  statute,  Under  statutory  authority  to  open,, 
the  finding  of  the  court  in  favor  of  the  enlarge,  and  straighten  a  drain,  commis- 
petitioners  and  organizing  the  district  sioners  have  no  power  to  con.stnic*t.  in 
binds  all  who  might  have  objected  there-  addition  thereto,  a  lateral  ditch ;  and' 
to,  and  quo  warranto  will  not  lie  to  test  the  assessment  levied  by  the  commission- 
its  Talidity, — especially  where  the  inter-  ers  is  absolutely  void  where  it  included 
nts  involved  ore  nruiinly  of  a  private  the  cost  of  such  ditch.  Mitchell  v.  Lane,. 
ehsneter.  People  v.  WiU  Cat  Special  62  Hun,  253,  16  N.  Y.  Supp.  707. 
Drwina^  Disi,  31  111.  App.  219.  ^Re  Mayer,  50    N.  Y.  504;  Re    Ells^ 

*'£rMt  V.  Lewis,   121  111.  478,  13  N.    icorth,  53  N.  Y.  647. 
E.  Ua  *Cauldv:ell    v.    Curry,    93    Ind.    363 ; 

'Kankakee  v.  Potter,  119  111.  324,  10  Smith  v.  Clifford,  99  ind.  113;  Poillon. 
A'.  E.  212;  Combs  v.  Etter,  49  Ind.  535.   v.  Brunner,  66  N.  J.  L.  116,  48  Atl.  641 ;. 
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as  to  destroy  the  jurisdiction  of  the  officials.'  In  order  to  uphold  the 
assessment  it  is  not  necessary  that  the  laying  out  of  the  drain  should 
he  conducted  with  the  technical  formalities  attached  to  the  laying 
out  of  highways.*  If  the  officials  have  acquired  jurisdiction  of  the 
proceedings,  their  acts  will  be  presumed  valid  in  a  proceeding  to  at- 
tack the  assessment,  unless  facts  are  clearly  shown  which  make  the  as- 
sessment void.*^  If  the  statute  under  which  the  proceedings  are  taken 
is  unconstitutional  and  void,  the  taxpayer  may  raise  that  objection 
in  defense  of  an  objection  to  enforce  the  assessment  f  but  he  cannot 
raise  the  objection  that  the  statute  is  invalid  for  lack  of  details.'  The 
court  will  not  inquire  into  the  motives  which  induced  the  mimici- 


Darat  v.  aritfin,  31  Neb.  668,  48  N.  W. 
819;  KeigtDin  ▼.  Drainage  Comrs.  115 
111.  347,  6  N.  E.  676;  Foster  v.  Paxton, 
DO  IndL  122. 

It  is  no  defense  to  an  action  to  en- 
force an  assedsment  for  the  construction 
of  a  sewer  that  the  contractor  failed  to 
iile  a  bond  as  provided  in  his  contract 
with  the  city,  which  the  latter  had 
waived,  and  had  accepted  the  work  as 
havinj^  been  performed  in  accordance 
witih  the  contract.  Lamed  v.  Maloney, 
19  Ind.  App.  199,  49  N.  E.  278. 

A  statutory  provision  that,  after  the 
adoption  of  a  plan  for  a  sewer  system, 
the  council  may  direct  the  engineer  to 
make  an  estimate  of  the  cost,  is  not  vio- 
lated so  as  to  make  the  assessment  for 
the  construction  of  the  system  void,  by 
the  fact  that  the  estimate  of  the  engi- 
neer as  to  cost  accompanies  his  plans, 
and  is  not  called  for  separately,  if  the 
<x>uncil  is  thereby  put  in  possession  of 
the  necessary  information.  Wet[?eU  ▼. 
Cincinnati,  45  Ohio  St.  407,  16  N.  E.  196. 

A  court  of  equity  has  no  power  to  set 
aside  a  sale  of  an  owner's  property  for 
delinquent  drainage  assessments  upon 
the  groimd  that  the  statutory  notices  re- 
quired to  be  given  landowners,  antedate 
ing  the  order  of  the  county  court  con- 
firming the  report  of  commissioners,  and 
finding  that  a  drainage  district  is  duly 
established,  were  irregular  or  insuffi- 
cient. Calkins  v.  8praker,  26  111.  App. 
159. 

*  Under  the  provinons  of  the  charter 
of  the  city  of  Duluth,  the  failure  of  the 
board  of  public  works  to  establish  a 
street  grade  or  a  sew^r  system  before 
constructing  a  sewer,  or  to  give  the  re- 
quired notices  of  the  meeting  to  make 
nn  assessment  to  defray  the  expenses  of 
its  construction  and  of  application  for 
its  confirmation  by  the  district  court, 
does  not  affect  the  jurisdiction  of  the 


district  court  to  render  final  judgment 
against  the  property  for  the  amount  of 
the  assessment.  Duluth  v.  Dibblee,  62 
Minn.  18,  63  N.  W.  1117. 

That  the  report  of  viewers  of  a  ditch. 
proposed  to  be  established  under  the 
ditching  law,  does  not  locate  any  flood 
gates,  water  ways,  bridges,  or  farm 
crossings,  and  does  not  determine 
whether  such  gates,  etc.,  are  necessary, 
and  that  no  outlet  had  been  pro-vided 
for  the  ditch,  whereby  adjacent  lands 
wt>uld  be  overflowwl  and  the  drain  be  of 
no  benefit,  are  defects  in  the  proceed- 
ings which  do  not  affect  the  jurisdic- 
tion of  the  commissioners ;  and  their  de- 
cision establishing  the  ditch  cannot  be 
collaterally  attacked  in  an  action  to  en- 
join the  collection  of  an  assessment 
thereunder.  Argo  v.  Barthand,  80  Ind. 
63. 

Such  defects  might  have  been  ground 
for  appeal,  but  not  for  injunction. 

•Cone  V.  Hartford,  28  Conn.  363. 

^Ithaca  V.  Bahcock,  72  App.  Div.  260. 
76  N.  Y.  Supp.  49;  Dodge  County  v. 
Acom,  61  Neb.  376,  86  N.  W.  292;  Elk 
hart  T.  Wickicire,  121  Ind.  331,  22  N.  E. 
342. 

•biete  V.  Ne-enah,  91  Wis.  422,  64  N. 
W.  299. 

The  owner  of  land  across  which  a 
ditch  18  constructed  under  an  unconsti- 
tutional statute  is,  subsequent  to  the 
completion  of  the  work,  entitled  to  an 
injunction  restraining  the  collection  of 
on  assessment  therefor,  when  he  had  no 
actual  notice  that  the  improvement  was 
being  made,  had  not  stood  by  and  per- 
mitted the  work  to  be  done  for  his  bene- 
fit, and  he  was  not  guilty  of  any  want 
of  diligence  in  failing  to  assert  his  right, 
before  the  work  was  completed.  Tec- 
garden  V.  Davis,  36  Ohio  St,  601. 

•Cass  County  v.  Flotner,  149  Ind.  116, 
48  N.  E.  636. 
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pality  to  make  the  improvement^^  The  assessment  is  not  invalid  be- 
caufie  a  taxing  or  assessment  district  was  not  established,  when  sudi 
districts  are  not  required  by  statute.**  And  the  fact  that  the  improve- 
ment extends  into  two  districts  will  not  defeat  it**  It  cannot  be  de- 
feated because  water  mains  have  not  been  extended  into  the  street, 
where,  notwithstanding  this,  the  sewer  is  of  benefit  to  the  property 
assessed.*^  The  question  whether  or  not  the  lot  is  benefited  cannot  be 
raised  as  an  objection  to  paying  the  assessment;*^  nor  can  objection 
be  made  that  it  is  too  high.*^  Such  objections  should  be  made  at  the 
proper  time  during  the  course  of  the  proceedings,  unless  the  statute 
gives  a  right  to  raise  them  upon  the  attempt  to  enforce  the  assess* 

"^Park  Sodeaiastioal  Boo.  ▼.  Hartford,  Vandersyde  ▼.  People,  195  111.  200,  61 
47  Conn.  S9.  N.  E.  1050,  62  N.  £.  S06 ;  Walker  t.  Peo- 

But  the  fact  that  a  contractor  build-  pfe,  170  lU.  410,  48  N.  E.  1010. 
ing  a  sewer  employs  members  of  the  That  the  owner  of  land  included  with- 
rommon  council  at  high  wages  as  super-  in  the  area  benefited  by  the  construction 
intendents  of  the  work  for  the  purpose  of  a  sower  has  no  present  right,  under 
of  inflitencing  the  council  to  accept  the  any  existing  statute,  to  construct  con- 
work  though  not  pn^rly  done,  and  necting  laterals  from  such  land  to  the 
does  so  influence  them,  amounts  to  sewer,  or  to  procure  the  construction  of 
f rand,  and  is  a  defense  to  an  action  for  the  same,  does  not  inyalidate  the  ma- 
colleetion  of  assessments.  Green  v.  sessment  against  him,  since  it  is  nn- 
HhankHHy  24  Ind.  App.  608,  67  N.  £.  likely  that  the  needful  legislation  would 
269.  be  withheld.     McKee   Land   d   Improv. 

"^WiUon  ▼-  Ctncffuioli,  5  Ohio  N.  P.  Co.  ▼.  Hivikehard,  23  Misa  21,  61  N.  Y. 
68.  Supp.  309. 

"  An  assessment  for  a  sewer  con-  An  ovmer  of  property  abutting  on  an 
stiucted  in  parts  of  two  districts  is  not  alley  cannot  collaterally  attack  the  va- 
invalid  under  the  Ohio  statutes,  provid-  lidity  of  an  assessment  thereon  for  the 
ing  for  the  division  of  municipal  cor-  construction  of  a  small  collateral  drain 
porations  into  sewer  districts,  and  that  therein  in  connection  with  a  local  sewer 
where  a  corpMution  is  so  divided,  the  in  a  parallel  street,  on  the  ground  that 
assessment  provided  for  by  statute  shall  his  property  was  already  provided  with 
be  by  districts;  as  such  provisions  are  adequate  drainage  by  a  sewer  in  the 
not  jurisdictional  in  character.  Ctnoin-  street  upon  which  his  property  fronts, 
nati  V.  Honnigfori,  32  Ohio  L.  J.  32.       where  the  right  to  make  the  assessment 

A  tax  bill  whereby  the  cost  of  oon-  was  within  the  letter  of  the  statute 
•tt  meting  a  district  sewer  is  assessed  under  which  the  sewer  was  construcrted 
against  the  property  in  the  district  is  and  the  assessment  levied,  and  he  had 
not  roidered  invalid  by  reason  of  the  failed  to  avail  himself  of  his  right  to 
fact  tiiat  the  sewer  was  constructed  in  remonstrate  against  the  assessment  at 
the  center  of  a  street  forming  the  divid-  the  proper  time.  Bryan  v.  Foley,  17  Ind. 
ing  line  between  that  and  another  dis-  App.  629,  47  N.  E.  351. 
trict,  thereby  placing  one  half  of  the  But  in  one  case  it  was  held  that,  in 
width  of  the  pipe  in  the  other  district,  a  proceeding  for  judgment  against  the 
coupled  with  the  further  fact  that  the  right  of  way  of  a  railroad  company 
surface  water  of  the  side  of  the  street  within  a  drainage  district  for  an  assess- 
located  outside  of  the  district  was  roent  by  the  drainage  commissioners,  it 
drained  into  it  through  inlets  construct-  is  for  the  jury  to  say  whether  the  right 
<>d  for  that  purpose.  Bt,  Joseph  ex  rel.  of  way  was  benefited  by  the  carrying  off 
Danaker  v.  Dillon,  61  Mo.  App.  317.  of  water  that  at  times  stood  thereon  in 

^'Walker  v.  Aurora,  140  111.  402,  29  ponds  and  holes.  Drainage  Comrs.  v. 
N.  E.  741.  Illinoie  0.  R.  Co.  158  111.  363,  41  N.  B. 

••TTfuy  V.  Fry,  158  Ind.  92,  62  N.  E.    1073. 
1004;    Chicago,  Jf.  rf    8t.  P.  R.  Co.    v.       "A'cic  Eel    Rwer    Draining    Atso,  v. 
Pkaiipe,  111  Iowa,  377,  82  N.  W.  787;    Durbin,  30  Ind.  173. 
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ment**  The  fact  of  want  of  benefit  is  not  even  ground  for  reducing 
the  assessment  ;^^  nor  is  the  fact  that,  since  the  improvementy  a  por- 
tion of  the  land  against  which  it  has  been  laid  has  been  dedicated  to 
the  public  for  street  purposes.^*  Even  if  the  claim  is  made  that  the 
improvement  is  an  injury  to  the  land  rather  than  a  benefit,  the  claim 
must  be  proved  ;^^  and  such  defense  is  not  open  if  it  should  have  been 
raised  earlier  in  the  proceeding.'^  The  assessment  cannot  be  de- 
feated by  the  fact  that  the  cost  of  the  improvement  was  too  great.'' 
The  judgment  of  a  state  court,  rendered  on  the  appeal  of  a  railroad 
company  from  the  action  of  drainage  commissioners,  is  conclusive 
upon  the  question  of  benefits  and  damages  accruing  to  the  railroad 
from  the  improvement  of  a  navigable  stream  passing  under  the  track ; 
and,  although  the  judgment  assesses  benefits  but  no  damages,  the  im- 
provement will  not  be  enjoined  by  a  Federal  court  on  the  ground  that 
the  railroad  company  will  be  put  to  great  expense  in  rebuilding  ius 


'TThe  report  of  appraisers  as  to  lands 
benefited  by  drainage  by  a  draining  as- 
aodation  and  assessing  the  same  is  only 

?»rinia  facie  evidence,  in  a  suit  to  en- 
orce  the  lien  of  such  assessment,  where 
the  statute  authorizing  assessments  for 
euch  purposes  by  such  associations  per- 
mits landowners  to  deny  that  the  work 
is  of  public  utility,  that  their  lands  are 
benefited  thereby  to  the  amount  of  the 
assessment,  or  that  for  any  other  rea- 
eon  they  should  be  compelled  to  pay  the 
assessment  or  any  pai-t  of  it.  Xel  River 
Draining  Astio.  v.  Topp,  16  Ind.  242. 

The  defense  that  land  was  not  bene- 
fited, and  that  it  wa«  arbitrarily  and  ex- 
eeesively  assessed  without  regard  to 
proportionate  benefits,  may  be  raised  in 
an  action  to  enforce .  an  assessment  for 
reclamation-district  purposes,  where  no 
bearing  on  the  question  of  benefits  is 
provided  except  by  way  ot  defense  to 
euits  for  the  collcK^ion  of  assessments. 
so  that  the  charge  on  the  land  does  not 
become  final  until  the  determination  of 
euch  a  suit.  Lower  Kings  River  Recla- 
mation District  "No.  5S1  v.  Phillips,  108 
Cal.  306,  39  Pac.  630,  41  Pac.  335;  R^o- 
tamaiion  Dist  No.  551  v.  Runyon,  117 
Cal.  164,  49  Pac.  131. 

"Conner  v.  Cincinnati,  11  Ohio  C.  C. 
336. 

**Wilson  V.  Cincinnati,  6  Ohio  N.  P.  68. 
**The  fact  that  the  proposed  drain 
will  be  an  open  ditch  from  10  to  15  feet 
wide  does  not  neop.Hsarily  imply  that 
such  drain  will  be  nn  injury  to  the  land, 
which  will  warrant  the  court  in  setting 
asid^  an  assessment  on    it  for    benefits 


resulting  thereto,  levied  by  the  oonunis- 
sionera  of  the  draina^  district  ¥rithout 
awarding  damages  for  injuries,  but  who 
reported  that  no  lands  would  be  injured 
by  the  drainage  or  the  construction 
thereof, — especially  as  the  county  court 
confirmed  their  report,  and  it  does  not 
appear  that  anyone  claimed  any  dam- 
ages for  the  construction  of  such  drains 
over  his  land.  Huston  v.  Clark,  112  111. 
344. 

^Moifit  V.  Medsker  Draining  Asso.  48 
Ind.  107. 

'^  An  assessment  for  a  completed  work 
in  draining  lands  will  not  be  set  aside 
as  excessive  upon  objections  supported 
only  by  general  opinions,  previous  lower 
estimates,  a  proved  offer  to  do  at  a  low- 
er prioe  a  certain  item  of  work  whidi 
cost  more,  nor  by  testimony  that  the 
lands  assessed  are,  in  the  opinion  of  wit- 
nesses, not  worth  as  mudi  as  the  im- 
pra\'ement  cost,  in  the  absence  of  par- 
ticulars of  a  proper  expenditure  by  ex- 
act measurements  and  accurate  calcula- 
tions by  competent  engineers  and  of  ex- 
plicit denials  of  services  diarged  for  and 
disbursements  made.  Re  Pequest  River, 
42  N.  J.  L.  653. 

Whether  the  project  for  the  establish- 
ment of  a  ditch  was  more  comprehen- 
sive, or  embraced  and  affected  more 
lands,  than  was  necessary  in  order  to  ac- 
complish the  drainage  of  the  petition- 
er's land  in  the  cheapest  and  best  man- 
ner is  a  subject  for  the  exclusive  judg- 
ment of  the  commissioners  of  drainage, 
and  their  determination  of  that  ques- 
tion is  not    reviewable   by    the    ooort 
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bridge,  and  its  interstate  commerce  and  mail  service  will  be  inter- 
rupted." 

Ifoncompletion  of  improvement. — ^An  assessment  will  not  be  en- 
forced if  the  consideration  for  it  has  entirely  failed  because  the  work 
was  abandoned,  or  was  not  completed,  so  that  no  benefit  resulted  ti> 
the  property ;  as  where  an  attempted  drainage  improvement  was  aban- 
doned so  as  to  leave  the  land  under  water, — a  place  of  resort  for  wa- 
ter fowl,  hunting,  and  fishing.*®  But  the  fact  that  the  drain  was 
not  completed  is  not  ground  for  injunction  against  the  collection  of 
the  tax  where  a  legal  remedy  exists  for  any  damages  caused  thereby.*^ 

No  right  of  way. — The  fact  that  a  right  of  way  over  private  prop- 
erty where  the  drain  was  constructed  has  not  been  obtained  is  no  de- 
fense as  against  the  assessment,  if  the  authorities  have  a  right  to  pro- 
<*ure  the  right  of  way  at  any  time.  That  question  arises  between  the 
public  authorities  and  the  landowner,  and  the  taxpayer  has  no  right 
to  raise  it.*^     The  statute  may,  however,  make  the  acquirement  of  a 

Reick  y.  Yoight,  110  Ind.  279,  11  N.  E.    306:  Bi-ady  v.  Hayicard,  114  Mich.  326, 
306.  72  N.  W.  233. 

^Ijnke  Erie  d  W.  R.  Co.  y.  Smithy  61  The  right  of  a  municipal  corporation 
P^  SS5.  to  levy  a  special  assessment  for  the  con- 

^Davidsan  r.  Neto  Orleans^  34  La.  struction  of  a  sewer  cannot  be  ques- 
Abb.  170;  Toledo  use  of  Wernert  v.  tioned  on  the  ground  that  the  ordinance 
Gm$9er,  5  Ohio  S.  &  C.  P.  Dec  178.  pi*oviding     for     its     construction     was 

^B^fier  y.  Rankin,  154  Ind.  236,  56  passed  biefore  the  necessary  steps  had 
y.  B.  225.  been  taken  to  acquire  the  right  of  way 

And  the  collection  of  a  special  assess-  therefor  over  private  property  beyond 
raent  for  the  construction  of  a  connect-  the  corporate  limits.  The  necessary 
ing  syatein  of  sewers  cannot  be  enjoined  steps  to  condemn  or  otherwise  acquire 
upon  the  ground  that  a  part  of  the  work  such  right  of  way  may  be  taken  after 
had  Bot  been  done,  as  in  such  case  the  the  assessment  of  benefits  has  been  made 
writ  of  mandamus  may  be  invoked  to  and  confirmed.  Maytcood  Co,  v.  May- 
compel  the  city  to  complete  the  improve-  tcood,  140  111.  216,  29  N.  E.  704. 
ment  in  accordance  with  the  ordinance.  A  court  of  equity  will  not  enjoin  the 
Lavcrence  y.  People,  188  111.  407,  58  N.  payment  of  tax  bills  issued  to  the  con- 
E.  991.  tractor,  until    a    proper    proportion    of 

The  collection  of  an  assessment  for  a  such  biUs  are  paid  or  tendered,  where 
county  ditch,  the  contractors  for  which  such  contractor  at  great  expense  has 
had  been  paid,  will  not  be  enjoined  constructed  a  sewer  in  full  compliance 
CD  the  ground  that,  owing  to  the  negli-  with  plans,  specifications,  and  plats  fur- 
emee  of  the  engineer  having  charge  nished.  and  under  immediate  direction 
thereof  and  fault  of  the  contractors  and  supervision  of  the  authorized  engi- 
therefor,  the  ditch  was  defectively  con-  neer,  and  the  work  has  been  accepted  by 
fltnioted  and  inadequate  to  drain  plain-  the  city,  but  which  sewer,  by  mistake 
tiffs'  lands,  if  plaintiffs  had  a  remedy  of  the  city  authorities,  wrongfully 
OB  the  bonds  of  the  engineers  and  co»  crosses  private  property,  although  the 
traetora,  and  knowingly  allowed  su<A  sewer  may  be  useless  until  it  is  lawfully 
ditdi  to  be  so  constructed  without  com-  connected'  w^ith  a  proper  outlet,  which 
pUining  thereof.  Putnam  County  v.  can  be  done  at  an  inconsiderable  ex- 
KnusM.  53  Ohio  St.  628,  42  N.  E.  831.   pense.     The  proper  proportion  of  such 

'Miller  t.  Anheuser,  2  Mo.  App.  168 ;  tax  would  be  the  contract  price  for  all 
Hyde  Park  v.  Borden,  94  111.  26;  Re  the  work  less  the  cost  of  that  part  ex* 
Svran,  33  Him,  200:  Txirge  v.  Keen's  tending  through  the  private  property. 
Cftek  Draining  Co.  30  Ind.  263.  95  Am.  Johnson  v.  Dtier,  115  Mo.  366,  21  S.  W. 
D«s.  6»6;   Moore   r.   Albany,  98  N.  Y.   800. 
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right  of  way  a  condition  precedent  to  the  legality  of  the  proceeding; 
and,  in  such  case,  no  valid  assessment  can  be  made  unless  the  righr 
of  way  has  been  obtained.*® 

Other  objections. — ^The  statute  may  make  substantial  error  a 
ground  for  vacating  an  assessment'^  Mere  inequalities  will  not  de- 
feat the  assessment  if  there  is  no  direct  discrimination  in  favor  of 
some  persons  to  the  prejudice  of  others  ;**  nor  will  slight  departures^ 
from  the  plan  of  the  improvement*'  That  assessments  for  other  im- 
provements have  been  erroneously  inserted  in  the  assessment  roll  will 
not  defeat  the  assessments^  The  authority  of  the  officers  having  control 
of  the  work  cannot  be  attacked  for  the  first  time  on  a  motion  for  new 
trial  of  an  action  for  the  establishment  of  an  assessment*^  That  ques- 


A  special  tax  bill  for  the  construction 
of  a  sewer  is  not  invalidated  by  reason 
of  the  fact  that  it  was  built  on  private 
property,  where  it  was  so  constructed 
witli  the  consent  of  the  owner  of  the 
property,  as  he  would  be  estopped  from 
afterwards  disturbing  it  8t,  Joseph 
use  of  Baxton  Nat.  Batdc  v.  Landis,  54 
Mo.  App.  316. 

A  sale  of  land  for  taxes  for  the  con- 
struction of  walls  along  the  banlcH  of  a 
water  course  flowing  through  a  city  and 
used  as  a  pait  of  its  drainage  system 
will  not  be  set  aside,  and  ihe  lien  of 
the  assessment  discharged,  upon  a  col- 
lateral attack  in  an  action  to  quiet  title, 
on  the  ground  that  the  assensment  was 
void  for  want  of  jurisdiction  over  the 
subject-matter  because  the  municipality 
had  not,  by  purchase  or  condemnation, 
acquired  the  right  to  construct  the  walls 
upon  private  property,  in  the  absence  of 
conclusive  proof  that  the  municipnlity 
had  not  acquired  such  right  by  dedica- 
tion, prescription,  or  otherwise, — especi- 
ally where  the  owner  stood  by  and  al- 
lowed the  work  to  be  completed  without 
objecting,  and  has  not  paid  or  tendered 
the  equitable  amount  of  benefits  result- 
ing to  his  land  by  the  improvement 
Jackson  v.  Bmith,  120  Ind.  520,  22  N. 

■at    431 

'^Re'chGeschrougK  78  N.  Y.  232,  Af- 
firming 17  Hun,  561;  Re  Rhinclander^ 
68  N.  Y.  105 ;  PeopU  ex  rel  Williams  v. 
Haines,  49  N.  Y.  587 ;  Olmsted  v.  Den- 
nis, 77  N.  Y.  378. 

But  the  owner  of  land  upon  one  side 
of  a  street,  having  the  fee  to  the  center, 
cannot  defeat  an  assessment  for  a  sewer 
placed  in  the  street  on  the  ground  that 
the  rnxmiclpal  corporation  did  not  obtain 
title  to  the  street,  where  he  does  not 
show  that  the  sewer  was  not  located  on 


the  portion  of  the  street  to  which  he  did 
not  have  title,  by  authority  of  itA  own- 
ers. Re  Ingraham,  64  N.  Y.  311,  Affirm 
ing  4  Hun,  495. 

^Re  Van  Daren,  17  Hun,  627. 

^Hagar  v.  Reclamation  District  yo. 
lOSy  ill  U.  8.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663. 

It  is  no  defense  to  an  action  to  enforcr- 
the  payment  of  an  assessment  on  land!» 
for  the  construction  of  a  drain  that 
more  land  of  another  person  is  assessed 
than  is  mentioned  in  the  petition  for  the 
application  of  appraisers  as  being  af- 
fected by  the  drain.  BcUe  ▼.  Sheets,  50 
Ind.  320. 

The  invalidity  of  a  provision  of  a  citv 
ordinance  exempting  persons  paying  a 
specified  sum  into  the  treasury  from  fu- 
ture assessments  for  the  expense  of  con 
striicting  a  sewer  does  not  render  void 
the  Hs.s(>ssnients  made  against  other 
property  owners,  where  the  amount  of 
such  assessments  was  not  increased  by 
such  exemptions.  Page  v.  St.  Louis,  20 
Mo.  136. 

The  owners  of  property  which  can  be 
drained  by  a  sewer  will  not  be  relieved 
from  a  local  assessment  for  its  construc- 
tion because  there  is  property  in  the  dis- 
trict which,  because  of  the  topography 
of  the  ground,  cannot  be  drained.  Johti- 
son  V.  Duer,  115  Mo.  366,  21  8.  W.  800. 

^A  variation  of  two  inches  in  the 
diameter  of  the  size  of  a  sewer  as  con 
structed  and  that  referred  to  in  tlw^ 
plan  adopted  for  the  improvement  ij%  not 
suflScient  to  defeat  the  assessment.  Lco- 
mifister  v.  Conant,  139  Mass.  384,  2  N. 
E.  690. 

^Hooker  V.  Rochester,  30  N.  Y.  S«pa. 
297. 

'^Ooodioine  v.  Leak,  127  Ind.  569,  27 
N.  E.  161. 
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tion  should  be  raised  at  the  proper  Umc  in  the  course  of  the  proceed- 
ings.^^ Mere  misdescription  of  the  property  is  not  sufficient  to  render 
the  assoAsmcut  void  f^  but,  if  the  description  is  so  insufficient  that  the 
land  intended  to  be  assessed  cannot  be  determined,  it  will  be  voiA^* 
The  question  whether  or  not  an  erroneous  statement  of  the  name  of  the 
owner  will  defeat  the  assessment  depends  upon  the  provisions  of  the 
statute.**  The  fact  that  sufficient  funds  are  already  raised  is  no  de- 
fense against  the  pa}^ient  of  the  assessment,  since,  if  it  is  too  large, 
all  landowners  have  a  right  to  share  in  the  rebate.^^  The  taxpayer  is 
not  allowed  to  set  off  claims  whicb  have  accrued  to  him  during  the 
tonstruction  of  the  ditch.  Such  claims,  if  the  subject  of  set-off  at  all, 
>hould  be  adjusted  at  the  time  the  assessment  is  levied,  and  cannot  bo 
brought  forward  upon  an  attempt  to  enforce  it^*^ 

239a.  Omiasion  of  benefited  lands. —  The  whole  theory  upon  which  a 
local  assessment  for  the  construction  of  a  drain  can  be  made  is  that 
the  property  assessed  is  merely  paying  its  proportion  of  a  sum  which 
I'Ught  to  be  met  by  land  which  is  particularly  interested  in  and  bene- 
tited  by  the  improvement,  and  that,  therefore,  its  o^vner  must  bear 

"Fotter'a     Branch    Ditching    Co.    v.  cate     or   record   of   transfers.     Rcvd   v. 

Makepeaee,  45  Ind.  226.  Kalfsbrck,  147  Ind.  148,  46  N.  E.  476, 

Persons    upon    whom    is    imposM   a  46  N.  E.  466. 

Uraina^  assessment  cannot  question  the  A  landowner  may  have  an  assessment 

existence  of  the  corporation  and  the  au-  on  his  land  for  the  construction    of    a 

thority  of  the  officers  imposing  the  as-  ditch  set  a^ide  where  the  petition  for  its 

«e«]iient,  since   such   matters  can   only  establishment  and  the    notice    properly 

be    questioned    by    proceeding    by    quo  described  the  land,  but  erroneously  gave 

warranto,  where  there  was  a  de  facto  the  name  of  the  owner  as  the  grantor  of 

corporation   assuming  to  exercise   pow-  the   present  owner,  contrary  to  an  ex- 

ers    with    reference    to    the    drainage,  press  provision  of  the  statute  requiring 

Blake  t.  FeoplCy  109  111.  504.  that  the   petition   "give  the    names    of 

"Boikcr  V.  Clem,  102  Ind.  10ft,  26  N.  owners  thereof  if  known,  and,  when  un- 

K.  216.  known,  shall  so  state."    Troyer  v.  Dyar^ 

An  erroneous  description  of  lands  up-  102  Ind.  396,  1  N.  E.  728. 

on  which  a   sewer  assessment  is   levied  ^Hammond  v.  People,  169  111.  646,  48 

does  not  invalidate  it  where,  by  the  city  N.  E.  573. 

charter,  the  common  council  is  author-  That  tlie  construction  of  a  drainage 

ized  to  correct  errors  in  the  description  ditch  was  paid  for  out  of  general  funds 

of  lands  on  which  an  assessment  is  im-  of  the  coimty  contrary  to  law  will  not 

posed.    Hooker   v.  Rochester^  30    N.  Y.  relieve  tlie  owners  of  property  benefited 

^upp.  297.  from  liability  to  pay  their  assessments, 

^Atvrell  V.  Zeluff,  26  Mich.  118.  since  the  money  received  by  the  assess- 

"A  drainage  a.ssessment  is    a    valid  ment  may  be  substituted  for  that  paid 

lien  on  land  as  against  a  collateral  at-  out.     Paitei'son    v.  Baumer,    43    Iowa, 

tadc  by    the    owner    thereof,    although  477. 

''Och  lands  were  described  in  the  drain-  '"People   ex   rel.  Barber   v.  Chapman, 

^^  proceedings  as  being  o\%iied  by  an-  128  III.  496,  21  N.  E.  507. 

other  party  in  whose  name  the  land  ap-  Procowlings   upon  a  municipal  claim 

peared  on  the   tax   duplicate,  under   a  for  the  construction  of  a  sewer  being  ex- 

'•tatute  making    it    sufBcient    notice    if  clusively  in  rem,  there  can  be  no  certifi- 

lasds  affected  are  described  as  belonging  cate  for  a   balance  claimed  by  way  of 

to  the  person  who    appears    to   be    the  set -off.     Philadelphia    use    of   Jones    v. 

owaer  aeeording  to  the  last  tax  dupli-  (yVonner,  9  Pa.  Dist.  R.  230. 
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liis  portion  of  the  burden  under  his  duty  to  the  government.  This 
principle  is  at  once  violated,  and  the  foundation  for  the  assessment 
removed,  if  any  of  the  property  which  is  benefited,  and  which  should 
•contribute  to  the  cost  oi  ihe  improvement,  is  omitted  from  the  assess 
ment  roll.^  This  rule  does  not  deprive  the  commissioners  of  the  dis- 
cretion as  to  what  property  is  benefited  so  as  to  bring  it  within  the 
assessment  district,  or  give  an  individual  taxpayer  a  right  to  control 
their  discretion;*  nor  does  it  impair  the  right  of  the  legislature  to 
grant  exemptions  for  valid  reasons  which  give  a  right  to  grant  such 
exemptions  generally.*^  An  assessment  is  not  void,  although  it  omits 
property  which  is  M-ithin  the  terms  of  the  statute  authorizing  the  as- 
sessnienf,  if  it  is  not  in  fact  benefited  thereby  ;*  and  one  whose  assess- 
ment is  not  increased  by  an  omission  of  other  property  cannot  com- 
plain of  it.*  A  sewer  assessment  is  not  invalid  because  it  is  laid  on 
only  a  small  portion  of  a  tract  of  land  belonging  to  the  same  person, 
that  being  the  only  portion  of  tlie  tract  that  is  benefited.' 


^Masters  v.  Portland,  24  Or.  161,  33 
Pac.  540. 

Although  commissionerA  of  sewers  are 
authorized  to  do  according  to  their  dis- 
cretion, such  discretion  ought  to  be  lim- 
ited hy  the  rule  of  reason  and  law ;  and 
they  cannot  assess  the  entire  expense  of 
repainng  the  bank  of  a  river  on  the  ad- 
joining owner,  but  must  assess  it  on  all 
whose  lands  are  in  danger  from  failure 
to  repair.    Rooke'8  Case,  5  Coke,  99 &. 

The  trustees  of  a  village  will  be  en- 
Joined  from  enforcing  the  lien  of  a  sew- 
er assessment  on  the  ground  that  it  will 
cast  a  cloud  upon  the  plaintiflT's  title, 
where  the  commissioners  appointed  to 
assess  benefits  intentionally  omitted 
from  the  aasessment,  which  did  not  on 
its  face  disclose  the  omission,  a  portion 
of  the  property  included  in  the  improve- 
ment district  designated  by  statute.  J, 
d  A.  McKfichnie  Brcinng  Co.  v.  Can<in- 
daiqim,  15  App.  Div.  139,  44  N.  Y.  Supp. 
317. 

*A  landowner  within  a  drainage  dis- 
trict cannot,  by  writ  of  certiorari,  have 
the  proceedings  for  the  organization  of 
u  drainage  district  quashed  upon  the 
groimd  that  certain  land  therein  wa.s 
not  classified,  where  it  appears  that,  if 
such  land  had  been  classified,  it  would 
have  been  at  zero,  and  no  tax  could  have 
been  assessed  against  it.  Chapman  v. 
Drainage  Cumrn.  28  111.  App.  17. 

*Toledo  V.  Poiter,  19  Ohio  C.  C.  661: 
Minnesota,  d  3/.  Land  d-  fmpror.  Co.  v. 
Billings,  50  C.  C.  A.  70,  111  Fed.  972. 


*An  assessment  for  the  construction 
of  a  sewer  is  not  invalid  because  as- 
sessed only  against  the  property  on  the 
side  of  the  street  on  which  such  aewer  is 
located,  under  an  ordinance  requiring 
the  assessment  to  be  made  on  the  prop- 
erty benefited  "bounding  and  abut-ting 
upon  the  improvement,"  where  it  does 
not  appear  but  that  the  property  not  as- 
sessed is  already  supplied  with  local 
drainage,  and  therefore  exempt  from 
further  assessment,  or  that  it  could  be 
benefited  thereby,  except  that  at  one 
point  surface  drainage  on  the  owner's 
property  may  run  into  the  sewer,  as  that 
is  only  an  incidental  benefit,  if  any. 
Toledo  V.  Beaumont,  3  Ohio  N.  P.  287. 

A  railroad  right  of  way  is  not,  in 
any  proper  sense,  contiguous  to  a  sewer 
passing  through  it  under  the  ground,  so 
as  to  render  an  ordinance  invalid  be- 
cause it  does  not  provide  for  the  levy- 
ing of  a  special  tax  thereon.  Payne  v. 
^outh  Flpring field,  161  111.  285,  44  N.  E. 
105. 

^Wihon  V.  Cincinnati,  5  Ohio  N.  P.  68. 

Where  two  sewers  are  constructed  at. 
the  same  cost  per  foot  and  as  part  of  the 
same  improvement,  owners  of  lots  as- 
sessiHl  for  one  cannot  defeat  the  assess* 
ment  because  the  owners  of  the  lots 
benefited  by  the  other  have  not  been  as- 
sessed. Fairbanks  v.  Fitchburg,  132 
Mass.  42. 

*Barber  v.  Chicago,  162  III.  37,  38  N. 
E.  253. 
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240.  Valid  portion  of  astetsment  mutt  be  paid. —  To  entitle  one  who 
has  a  good  ground  for  contesting  a  drainage  assessment  to  a  hearing 
he  must  pay  whatever  portion  of  the  assessment  is  valid.  ^ 

841.  Laches;  waiver. —  As  we  have  seen  in  considering  the  grounds 
for  contesting  an  assessment,  objections  must  be  made  in  due  time, 
and  the  ri^t  to  make  them  may  be  lost  by  laches.  The  assessment 
and  collection  of  a  drain  tax  will  not  be  enjoined  on  the  ground  that 
the  c(»Qplainant  will  not  derive  any  benefit,  where  he  had  knowledge 
of  the  improvement)  and  did  not  commence  his  suit  until  the  expense 
of  constructing  the  drain  had  been  incurred  and  orders  had  been  is- 
sued for  the  work.^  Closely  connected  with  the  loss  of  the  right  tf) 
t-ontest  an  assessment  by  laches  is  the  right  of  waiver.  All  objections 
which  are  not  raised  when  they  should  be  will  be  regarded  as  waived. 
Whatever  irregularities  might  have  been  corrected  had  the  objection 
been  made  at  the  proper  time  should  be  regarded  as  waived  by  failure 
to  make  them  then.*    But  failure  to  object  will  not  waive  objections 


^Darft  Y.  GH/fin,  31  Neb.  608,  48  N. 
W.  819;  Qmette  v.  Denver,  21  Fed.  822; 
Elkkwi  T.  Wiekwire,  121  Ind.  ^^\.  22 
N.  E.  342. 

A  landowner  is  estopped  from  attack- 
inir  the  validitv  of  a  ditoh  proceeding  by 
m  suit  to  qaiet  title  after  sale  of  his  land 
for  an  assessment^  unless  he  first  pay  or 
tender  the  benefits  resulting  to  his  land 
tfaerri>y.  represented  by  the  assessment 
leried  thereon,  where  he  stands  by  with- 
out objecting  until  after  the  ditch  bene- 
fieial  to  his  land  has  been  constructed 
in  good  faith  under  color  of  statutory 
prooeeding,  and  the  rights  of  others 
have  intervened.  Prezinger  v.  Harness, 
114  Ind.  491,  16  N.  E.  495:  Prezinger  v. 
Fording,  114  Ind.  599,  16  N.  E.  499. 

^WaUcer  Ticp.  v.  Thomas,  123  Mich. 
290.  82  N.  W.  48 :  Darst  v.  Griffin,  31 
Neb.  668«  48  N.  W.  819. 

A  party  who  objects  to  the  oonstruc- 
t  ion  of  a  ditch  upon  the  groimd  of  want 
of  jurisdiction  of  the  board  of  commis- 
sioners to  order  it  should  proceed  with 
reasonable  promptness  in  asserting  his 
objections,  and  not  wait  until  the  ditch 
is  completed,  and  thus  be  enabled  to  re- 
eerv«  all  the  benefits  to  be  derived  from 
it  before  asserting  the  want  of  author- 
ity. Dakota  County  t.  Cheney,  22  Neb. 
437.  35  N.  W.  211. 

One  seeking  a  review  by  certiorari  of 
the  proceedings  to  assess  lands  for  the 
«ott  of  draining  under  a  drainage  act 
must  move  promptly.  Delay  until  a 
Itm  portion  of  the  assessment  has  been 
«»)iceted  and  applied  will  constrain  the 


court  to  refuse  relief.  State,  Britton, 
Prosecutor,  v.  Blake,  35  N.  J.  L.  208; 
Haines  v.  Campion,  18  N.  J.  L.  49. 

A  delay  of  ten  months  by  inhabitants 
and  taxpayers  of  a  town  before  bringing 
their  bill  to  restrain  payment  of  money 
for  expense  already  incurred  in  draining 
a  pond  imder  authority  of  the  town  is 
such  laches  as  will  preclude  a  right  to 
equitable  relief.  Fuller  v.  Melrose,  1 
Allen,  166. 

But  in  one  case  it  was  held  that  the 
right  of  a  citizen,  as  against  the  munic- 
ipal corporation,  to  have  a  lien  for  an 
imlawful  sewer  assessment  stricken  off 
cannot  be  lost  by  laches.  ''Assessments 
of  this  nature  are  a  species  of  taxation, 
and,  in  laying  and  collecting  them,  the 
city  exercises  the  delegated  power  of  the 
state.  It  is  manifestly  unjust  for  the 
state  to  teke  advantage  of  the  oversight 
or  omission  of  a  citizen,  and  to  exact 
from  him  a  tax  that  cannot  constitu- 
tionally be  imposed."  Harrisburg  v. 
Hoak,  9  Pa.  Dist.  R.  61. 

•Blake  v.  People,  109  111.  504;  Hall  v. 
Slayhaugh,  69  Mich.  484,  37  N.  W.  545 ; 
Hackett  v.  Brown,  128  Mich.  141,  87  N. 
W.  102;  MorreU  v.  Union  Drainage 
Dist  No,  1,  118  111.  139,  8  N.  E.  675; 
Patterson  v.  Banmer,  43  Iowa,  477. 

A  petitioner  for  a  drain,  who  releai«'?d 
the  right  of  way  and  consented  to  all  'Jia 
proceedings,  but  objected  to  those  'aicen 
for  the  purpose  of  raising  the  tax  to 
pay  for  its  construction,  cannot  be  heard 
to  complain  of  irregularities  in  the  pro- 
ceedings for  the  purpoae  of  evading  pay- 


1114 


laGHTS  BETWEEN  PLiiLiC  AND  1ND1V1DUA1-. 


U  '^^ 


which  go  to  the  validity  of  the  proceeding,  and  are  more  than  mere 
irregularities.^  Express  assent,  however,  to  the  proceedings  may 
amount  to  a  waiver  of  even  constitutional  objections.^  A  resident  of 
a  mimicipal  corporation  will  not  be  permitted  to  set  aside  proceedings 
for  the  construction  of  a  sewer  which  has  resulted  in  an  assessmeai 
against  his  property  becaiise  of  defects  in  the  pi^oceedings,  where,  with 
knowledge  of  the  facts,  he  permitted  the  sewer,  which  would  be  a 
great  benefit  to  his  property,  to  be  completed  without  any  objection 
from  him.* 

242.  Estoppel. —  Where  the  taxpayer  has  not  only  failed  to  urge  his 
objections  at  the  proper  time,  but  has  permitted  the  work  to  go  for- 
ward and  money  to  be  expended  on  the  faith  of  his  conduct,  the  prin- 
ciple-of  estoppel  will  prevent  him  from  denying  liability  for  the  as- 
sessment;^   and  this  is  especially  true  in  case  of  persons  who  in- 


ment  of  the  tax  assessed  upon  his  lands. 
Oook  V.  Ci/vert,  71  Mich.  249,  39  N.  W. 
47. 

A  landowner,  duly  notified  of  the  pro- 
ceeding at  the  time  of  the  establish- 
ment of  a  ditch,  cannot,  after  the  final 
judgment  of  the  court  establishing  it 
and  confirming  the  assessment  of  bene- 
fits and  damages,  to  which  he  filed  no 
remonstrance,  and  after  the  construc- 
tion of  the  ditch,  file  an  intervening  pe- 
tition asking  for  an  allowance  of  dam- 
agoH  to  his  land  on  the  ground  that  at 
the  time  of  its  establishment  he  was  un- 
able to  discover  that  the  proposed  drain 
would  not  benefit  his  land,  but  would  be 
an  injury  thereto.  Hoefgcti  v.  Hamesay 
148  Ind.  224,  47  N.  E.  470. 

An  injunction  will  not  be  granted  at 
the  suit  of  a  property  owner  to  restrain 
the  collection  of  an  assesBm<^t  for  the 
construction  of  a  sewer  on  the  ground 
of  fraud  by  the  placing  therein,  by  the 
contractor,  of  rings  instead  of  other  con- 
nection, where  no  serious  damage  has 
been  done  thereby,  and  such  owner  stood 
by  and  permitted  the  work  to  be  com- 
pleted instead  of  enjoining  its  comple- 
tion. Blanchard  v.  Columbus,  8  Ohio  S. 
&  C.  P.  Dec.  676. 

^Waiters  V.  Chamherlirif  65  Mich. 
333,  32  N.  W.  440. 

Ulonston  v.  Wheeler,  52  N.  Y.  641. 

•i^tate  ex  rel,  tSchintgen  v.  Im  Crosse, 
101  Wis.  208,  77  N.  W.  167. 

^Nein  Albany  Gaslight  d  Coke  Co.  v. 
Crumbo.  10  Ind.  App.  360,  37  N.  E. 
1062;  K^logg  v.  Ely,  15  Ohio  St.  06; 
Moore  v.  Mclntyrc.  110  Midi.  237,  68 
N.  W.  130. 

One  who  ocmsents  to  the  construction 


of  a  ditch,  and  promises  to  construct  the 
part  apportioned  to  him,  and  attempts 
to  let  out  the  job  for  the  work,  cannot, 
after  the  ditch  has  been  constructed  in 
part  and  his  lands  benefited  ther^y, 
complain  of  an  assessment  therefor. 
Mabee  y.  Miner,  45  Mich.  568,  8  N.  W. 
578. 

One  who  stands  by  and  permits  the 
deepening,  widening,  and  extending  of 
a  drain  with  knowledge  that  he  is  to  be 
assessed  therefor,  and  that  those  doing 
the  work  can  be  compensated  in  no  other 
way,  and  who  actually  receives  a  boiefit 
from  the  work,  is  not  entitled  to  an  in- 
junction restraining  the  collection  of 
the  taxes  assessed.  Atirell  ▼.  Barnes^ 
109  Mich.  10,  66  N.  W.  583. 

A  landowner  who  stands  by  and  sees 
tlie  construction  of  a  ditch  without  ob- 
jecting until  after  its  completion  is  es- 
topped from  afterwards  suing  out  an  in- 
junction on  the  ground  that  the  statu- 
tory requirement  as  to  the  giving  of  no- 
tice of  the  letting  of  the  contract  was 
not  complied  with,  and  the  contract  was 
let  at  a  higher  price  than  it  should  have 
been.    Muncey  v.  Joest,  74  Ind.  409. 

A  bill  to  set  aside  proceedings  to  es- 
tablish a  drain  and  to  enjoin  ooUection 
of  the  tax  will  be  dismissed  where  the 
complainnnt  ioined  with  others  in  re- 
leasing the  right  of  way,  bid  oflT  the 
work  for  two  sections,  and  deferred  fil- 
ing the  bill  until  the  tax,  with  a  single 
other  exception,  had  been  paid.  Hanoooi 
V.  Huntoon,  51  Mich.  639,  17  N.  W.  216. 

An  owner  of  abutting  property  wha 
by  reason  of  living  in  tbe  vicinity  of  a 
.sewer  improvement,  knew,  or  should 
have  known,  that  the  same  was  being 
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8tigate  the  proceedings.*  But  the  mere  signing  of  the  petition  will 
not  estop  the  petitioner  from  objecting  to  illegal  proceedings.*^  A 
landowner  is  estopped  from  denying  the  validity  of  an  ass(»ssnient 
levned  against  his  land  for  the  construction  of  a  drain  on  the  ground 
that  a  previous  assessment  had  been  made  but  was  set  aside,  wliero  the 
first  assessment  was  invalid,  and  was  set  aside,  and  a  new  one  was 
made  at  the  request  and  with  the  consent  of  such  owner,  and  he  ex- 
pressed himself  satisfied  therewith,  and  stood  by  and  allowed  the 
ditehing  company  to  expend  money  on  the  faith  of  it*  If  the  action 
of  the  taxpayer  causes  a  change  of  position  on  the  part  of  another 
interested  person,  the  taxpayer  is  estopped  from  setting  up  the  inva- 
lidity of  the  assessment'  Not  every  failure  on  the  part  of  the  tax- 
payer to  object  to  the  proceedings  will  estop  him  from  contesting  the 
validity  of  the  assessment  In  order  to  have  that  effect  he  must  have 
known  of  the  invalidity  of  the  proceedings,  or  have  had  such  notice 
as  would  put  him  on  inquiry  f  and  he  will  not  be  estopped  if  he  had 
no  notice  that  one  was  to  be  madeJ  A  member  of  the  common  council 
which  authorized  a  sewer  improvement  and  directed  the  levying  of  an 
assessment  therefor  is  not  estopped  from  taking  exception  to  the  as- 
sessment made  against  him,  where  he  has  not  in  any  manner  recog- 
nized the  roll  as  valid,  or  taken  action  upon  it^  To  effect  an  estoppel 
the  silence  must  be  with  respect  to  something  to  which  the  taxpayer 

«0E»trueted  partly  on  her  property,  and  is  not  thereby  eetopped  from,  contesting, 

stood  by  and  said  nothing,  is  estopped  on  the  ground  of  irregularity,  an  asbosh- 

from  resisting  the  validity  of  an  assess-  ment  for  the  drain  imposed  upon  land 

meat    for    such    work,    in    an    action  owned  by  him,  where  he  had  no  notice 

brought    to    restrain    the     enforcement  of  the  assessment  until  the  roll  was  com- 

thereof,  as  her  remedy  is  by  an  action  pleted  and  it  was  too  late  for  him  to 

against  the  municipality  for  the  appro-  appeal  from   the   action    of    tlie    drain 

priation  to  its  use  of  such  property,  or  commissioner.  Tinsman  v.  Mofiroe  Coun- 

the  imposition  of  an  additional  servi-  ty,  00  Mich.  382,  51  K.  W.  460. 
tude  thereon.     Wilson  ▼.  Cincinnati,  6       A   landowner   is   not    estopped    from 

Ohio  N.  P.  68.  denying  the  validity  of  an  assessment  on 

^umguist     v.     Oass    County   Drain  his  land  for  the  construction  of  a  ditch 

Comrs.  (N.  D.)  92  N.  W.  852;  Erickson  on  the  ground  that  he  had  no  notice,  by 

▼.Cats  County  (N.  D.)   92  N.  W.  841;  silently   standing  by  without  objecting 

Loomis  V.  Little  Falls,  66  App.  Div.  290,  and  allowing  the  work  to  be  done  on  the 

72  N.  Y.  Supp.  774.  ditch  and  money  expended  in  its  con- 

*Taylor  v.  Burnap.  39  Mich.  739.  structi(m  knowing  that  the  same  was  be- 

•ycrtiw  d  O.  C.  Ticp.  Draining  Co.  v.  ing  done  on  the  faith  of  the  validity  of 

AlJnre,  36  Ind.  189.  the  proceedings,  in  the  absence  of  proof 

*People  ▼.  Weber,  164  III.  412,  45  N.  as  to  the  value  of  the  work  done  and  the 

E.  723.  amount  of  money  expended,  as  estoppels 

*8t.  Joseph  ex  rel.  Danaher  v.  Dillon,  cannot  be  created  by  bare  intendments 

61  Mo.  App.  317;    Keane  v.  Klausman,  so  as  to  cut  one  off  from  availing  him- 

21  ko.  App.  485.  self  of  the  right  to  notice  secured  to 

'A  landowner  who  appears  before  the  him  by    the    organic    law.     Scudder   v. 

TUT  in  a  drain  proceeding,  accepts  the  Jones,  134  Ind.  547,  32  N.  £.  221. 
iiraid  made  him,  and  enters  into  a  con-       'Warren  v.  Grand  Haven,  30  Mich.  24. 
tnct  to  ecmatruet  a  portion  of  the  drain, 
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was  bound  to  object.  Silence  with  respect  to  procxjedings  as  to  the 
progress  of  the  work  will  not  raise  an  estoppel  to  object  to  the  amount 
of  the  assessment  which  exceeds  the  statutory  limit;®  nor  that  it  was^ 
not  levied  as  required  by  statute.^**  Nor  is  the  taxpayer  estopped  to 
set  up  the  fact  that  there  wa.'?  no  jurisdiction  to  make  the  improve- 
ment, since  that  is  a  matter  of  which  all  interesled  persons  are  bound 
to  take  notice.*^  Nor  will  mere  silence  estop  one  from  taking  ad- 
vantage of  an  insufficient  description  of  the  land.^'"^  Merely  making 
use  of  an  illegal  drain  will  not  estop  the  taxpayer  from  contesting  the 
validity  of  the  assessment;*^  but  such  use  will  waive  mere  irregulari- 
ties in  the  proceedings.** 

243.  BecoYering  payments  made. —  The  rules  governing  the  right  to 
recover  payments  made  under  protest  are  similar  to  those  which  gov- 
ern the  right  to  contest  the  enforcement  of  the  assessment.  The  tax- 
payer cannot  recover  a  pajTuent  made  under  protest  on  the  ground  of 

•Birdseye  v.  Clyde,  61  Ohio  St.  27,  55  Sewer  Comrs,  38  N.  J.  L.  190,  20  Am. 
N.  E.  169.  Rep.     380;     Watertown    v.    Fairba$%ks, 

"•A  landowner  is  not  estopped  from  65  N.  Y.  588;  Neill  v.  Trans-Atlantic 
attacking,  by  direct  proceedings,  the  Mortg.  Trust  Co.  89  Mo.  App.  644.  The 
validity  of  a  sewer  assessment  ^iiich  is  court  in  that  case  said:  Defendant  bad 
void  because  not  levied  according  to  no  lot  or  part  in  employing  the  contract- 
benefits  but  solely  according  to  location,  or  to  build  the  sewer.  The  street  is  his- 
Gontrary  to  statute,  by  silently  standing  property  subject  to  the  easement  of  the 
by  and  allowing  the  improvement  to  public.  Be,  therefore,  finds  on  his  prop- 
proceed  and  accepting  the  benefits  there-  erty  an  underground  drain  called  a. 
of  after  knowledge  of  the  manner  in  sewer.  Why  may  he  not  use  it  without 
which  it  was  to  be  made,  as  he  had  a  paying  for  it  when  it  has  been  put  there- 
right  to  assume  that  the  assessment  without  his  request,  and,  it  may  be 
would  be  levied  at  least  under  color  of  against  his  consent?  We  have  the  high- 
statute.  Craicfordsville  Musio  Hall  est  authority  for  saying  that  when  one 
Asso.  V.  Clements,  12  Ind.  App.  464,  39  finds  a  structure  upon  his  property 
N.  E.  540,  40  N.  E.  752.  which  has  been  placed  there  without  hiV 

^Keese  v.  Denver,  10  Colo.  112,  16  request,  or  direction,  or  consent,  he 
Pac.  825;  Newton  County  Draining  Co.  cannot  be  made  liable  for  its  cost  by 
y.  "S  of  singer,  43  Ind.  566.  using  it. 

^*Bunt  V.  Btate,  26  Ind.  App.  518,  58  An  abutter  on  a  street  in  a  town 
N.  E.  557.  through  which  a  sewer  is  constructed. 

The  facts  that  an  owner  did  not  ap-  who  enters  the  sewer  with  his  pri\'ate 
peal  from  an  assessment  upon  his  lands  drain  by  license  from  the  municipal  au- 
f or  the  construction  of  a  ditch,  but  stood  thorities  by  whicli  he  agrees  to  make  no> 
by  and  saw  the  work  done  without  ob-  claim  for  damages  on  account  of  the 
jecting;  that  the  course  of  the  ditch  work,  is  not  estopped  to  contest  the  va- 
through  his  premises  was  changed  at  his  lidity  of  the  order  laying  out  the  sewer 
instance;  that  $100  was  expended  for  under  which  an  assessment  is  levied  on 
his  benefit  in  constructing  the  ditch  him.  Sheehan  v.  Fitchburg,  131  Masj;. 
through  his  land;  and  that  he  did  not  523. 

question  the  legality  of  the  assessment  ^*Fergus  Falls  v.  Boen,  78  Minn.  186^ 
until  after  the  work  was  completed, —  80  N.  W.  961;  Fitzgerald  v.  Philadel- 
do  not  estop  him,  in  an  action  to  en-  phia,  3  Walk.  (Pa.)  17. 
force  the  assessment,  from  insisting  up-  A  landowner  cannot  object  to  the  va- 
on  its  illegality  because  of  defective  de-  lidity  of  the  laying  out  of  a  sewer  for 
scription  of  the  land.  Boatman  y.  want  of  previous  notice  to  him  after  he 
i/acv,  82  Ind.  490.  has  entered  his  private    drain    into   it. 

^^State,  l^ew  Brunsxcick  Ruhher  Co.,  Butler  v.  Worcester^  112  Mass.  541. 
Viosecnior,  v.  New  Brunswick  Street  d- 
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want  of  benefit.^  A  statute  governing  the  recovery  of  taxes  gen- 
erally does  not  apply  to  special  assessments.^  The  payment  cannot 
be  recovered  because  part  of  the  statute  is  imconstitutional  if  suffi- 
cient is  constitutional  to  uphold  the  assessment.^  If  the  taxpayer  ha& 
waived  irregularities,  or  estopped  himself  from  setting  them  up,  he 
cannot  recover  his  payment  because  of  them.*  And  if  the  payment 
is  voluntarily  made  it  cannot  be  recovered.'^  But  a  special  protest 
is  not  necessary  if  the  payment  is  made  to  avoid  a  liability  upon  the 
})roperty  of  the  taxpayer.^ 

X.  COMPJ-ETION  OF  TIIK  IMPKOVKMKNT. 

844.  Validity  of  proceedings. —  To  render  valid  the  proceedings  of 
the  local  authorities  in  the  construction  of  a  drainage  improvement,, 
they  must  follow  the  statutory  and  constitutional  requirements  so  far 
as  they  exist.  Proceedings  may  be  quashed  where  jurors  fail  to  take 
the  oath  to  determine  the  necessity  for  using  particular  proj^erty  and 
the  just  compensation  to  be  made  for  it,  as  required  by  the  Consti- 
lution.*  And  the  statutes  governing  the  kind  of  improvement  that  i* 
lieing  made  must  be  followed.  Therefore,  if  diifereut  proceedings 
are  prescribed  for  local  and  trunk  sewers,  a  local  sewer  cannot  be  built 
under  the  provisions  relating  to  trunk  sewers.^  Discretion  commit- 
ted to  the  local  authorities  must  be  exercised  according  to  law  and 
jii:?tice.*    The  steps  necessary  to  confer  jurisdiction  must  be  taken  ;* 

^8mitk  r.  Carlotc,  114  Mich.  67,  72  N.  that  local  sewers  are  such  as  are  intend- 

W.  22.  ed  for  use  exclusively  for  the  drainage 

Tfly/or  T.  Avon  Twp,  73  Mich.  604,  41  and    accommodation     of    lots     abutting 

\.  W.  703.  thereon.,  the  mere  fact  that  a  sewer  car- 

^Matkias  v.  Cramer,  73  Mich.  5,  40  N.  ries     off    surface     drainage     from     the- 

W.  926.  streets  does  not  prevent  its  being  local. 

*8miik  T.  Carlow,  114  Mich.  67,  72  N.  Cincinnati   use   of   Deters   v.    Standard 

\\\  22.  Wagon  Co,  1  Ohio  N.  P.  387. 

'-Yeic  Orleans  Canal  d  Bkg,  Co,  v.  "New  *  Under  the  statute  authorizing  sewer 

Orleans,  30  La.  Ann.  1371.  commissioners  to  make  and  ordain  stat- 

A  drainage  tax  paid  by  a  landowner  utes  and  ordinances  after  the  laws  and 

will  not  be  refunded,  although  by  stat-  customs  of  Romney-Mar^h  in  the  coimty 

ute  his  property  is  subsequently  exclud-  of  Kent  or  otherwise,  after  their  own 

ed  from  the  drainage  district,  where  it  wisdom  and  discretion,  the  commission- 

Appears  that,  when  the  canals  in  proces.s  crs  are  not  bound  to  follow  such  laws 

of  construction  are  completed,  his  land  and  customs.     Keighley's  Ca>se,  10  Coke,. 

will  be  drained,     yeic  Orleans  Canal  A  130. 

Bkg,  Co.  T.  New  Orleans,  27  La.  Ann.  *Darst  v.  Griffin,  31  Neb.  668,  48  X. 

505.  W.  819. 

*Cox  T.  Welcher,  68  Mich.  263,  13  Am.  The  ex  parte  appointment  of  a  special 

St.  Bep.  339,  36  S.  W.  69.  drain    commissioner   on   the    same    day 

'Boicler  r.  Perrin,  47   Mich.   154,   10  that   the   application   for   his    appoint- 

N.  W.  180.  ment  was  nled,  and  without  notice  tO' 

'Under   statutes    providing    different  anyone,    is    invalid.     Corey   v.    Jackson 

proepedings     for     the     construction     of  County  Probate  Judge,  56  Mich.  624,  23. 

trunk  and  local   sewers,  which  provide  N.  W.  205. 
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but  jurisdiction,  once  acquired,  will,  unless  expressly  taken  away  by 
the  legislature,  continue  until  the  improvement  is  completed/'*  Where 
a  mimicipal  charter,  after  declaring  that  district  sewers  shall  be  es- 
tablished within  the  limits  of  the  districts  to  be  prescribed  by  ordi- 
nance, expressly  confers  on  the  city  council  power  to  cause  sewers  to 
be  constructed  in  any  district  whenever  it  may  deem  it  necessary  for 
sanitary  purposes,  the  character,  dimensions,  and  materials  to  be  pre 
scribed  by  ordinance  or  contract,  it  is  not  necessary  after  a  sewer  dis- 
trict has  been  established  to  pass  a  special  ordinance  to  authorize  the 
construction  of  each  lateral  sewer;  and  an  ordinance  defining  the 
limits  of  the  sewer  district,  and  authorizing  the  city  engineer  to  con- 
struct such  sewers  therein  as  may  be  necessary,  is  suflScient,  as  the 
contracts  made  by  the  city  engineer  will  have  to  be  approved  by  tho 
council.®  Proceedings  will  not  be  invalid  for  failure  to  notify  land- 
owners if  they  waived  the  defect.^  Mere  informalities  will  not  render 
the  proceedings  invalid  as  against  collateral  attack.®  A  ditch  located 
and  constructed  under  color  of  the  statute,  tlie  expense  of  which  has 
been  paid  for  without  objection  by  the  pai'ties  assessed,  and  which 
has  been  in  use  for  fifteen  years  or  more,  must  be  regarded  and  rec 
ognized  by  the  townsliip  drain  commissioner  as  a  public  drain  duly 
and  legally  established.**  Whether  or  not  the  power  of  the  conunis 
sioners  will  be  exhausted  by  one  attempt  at  its  exercise  will  be  go^'- 
emed  by  the  provisions  of  the  statute;  so  that,  if  the  statute  fails 
to  give  authority  to  perfect  a  drain,  the  commissioners  may  lose  their 
authority'  when  one  has  been  constructed,  although  it  is  so  defective 
as  to  be  unserviceable.^® 

•An  act  of  the  legislature  creating  a  *8tate  ex  rel.  Cavender  t.  8t.  Loui^, 

sanitary  district,  embracing  within   its  56  Mo.  277. 

territory  a  municipal  corporation,  for  '  It  is  not  a  valid  objection  to  the  vn- 
the  purpose  of  constructing  a  main  lidity  of  drain  proceedings  that  thi» 
channel  so  as  ultimately  to  change  the  names  of  two  owners  of  land  traversed 
direction  of  the  flow  of  sewage  of  such  by  the  drain  were  omitted  from  the  ap- 
municipality  and  other  territory  within  plication  to  the  probate  court,  where 
the  district  so  that  the  same  will  flow  such  owners  did  not  complain,  and  an 
away  from,  instead  of  into,  a  lake,  with  adjoining  owner  has  given  a  release  of 
power  to  construct  adjuncts  or  addi-  a  sufficient  quantity  of  land  to  acoom 
tions  so  as  to  carry  such  sewage  and  modate  the  entire  ditch  and  the  depos- 
drainage  into  such  main  channel,  does  its  of  earth  therefrom.  Hauser  v.  Bur- 
ned operate  as  a  repeal  of  the  statute  bank,  117  Mich.  642,  76  N.  W.  111. 
authorizing  such  municipal  corporation  *Donalson  v.  Latcaon,  126  Ind.  169,  25 
to  construct  drains,  ditches,  etc.,  or  re-  N.  E.  003. 

quire  the  corporate  authorities  thereof  *Zahel  v.  Harahman,  68  Mioh.  273,  42 

to  surrender  control  of  its  sewer  system  N.  W.  44. 

to  the  drainage  trustees, — especially  un-  *"  Under  the  New  York  act  for  drain- 
til  such  main  channel  is  constructed,  ing  lands  in  Orange  county,  which  an- 
and  the  adjuncts  are  so  extended  as  to  thorizcd  the  commissioners  to  construct 
drain  all  parts  of  the  territory  of  the  a  ditch  of  such  "depth  and  size  as  might 
district.  Rirh  v.  Chicago,  152*  111.  18,  be  foimd  necei»sary  and  useful"  for  lead- 
38  N.  E.  255.  ing   off  the   waters,  the   commissioneni 
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Stt.  liotice;  hearing. —  Whether  or  not  notice  must  be  given  to  per- 
s<Mis  interested  in  the  eoustnietion  of  a  sewer,  and  a  hearing  accorded 
thein,  depends  on  the  character  of  the  improvement,  the  statutory 
provisions  on  the  subject.,  the  light  in  which  the  court  views  the  exer- 
cise of  power  by  which  the  improvement  is  made,  and  the  manner  in 
which  the  person  claiming  notice  will  be  affected  by  the  improvement. 
If  the  statute  makes  notice  a  prerequisite  to  jurisdiction  over  the  pro- 
ceeding, it  must  he  given.  If  the  improvement  is  to  be  in  a  public 
street,  where  there  is  a  right  to  place  it,  and  the  power  to  make  it  re- 
sides absolutely  in  a  governmental  body,  w^hile  the  cost  is  to  be  met  by 
an  exercise  of  the  taxing  power  operating  uniformly  upon  all  prop- 
erty affected,  there  is  no  reason  why  any  notice  should  be  given  ex- 
<-ept  that  the  assessment  roll  is  in  the  assessor's  hands.  If  a  right  of 
way  is  to  be  acquired  by  right  of  eminent  domain,  the  property  own- 
er must  be  given  notice  and  an  opportunity  to  be  heard.  If  the  as- 
sessment is  to  be  according  to  benefits,  or  a  different  rate  is  to  obtain 
in  different  parts  of  the  district,  the  taxpayer  is  entitled  to  a  hear- 
ing.* If  the  the<n"y  which  is  gradually  extending  among  the  courts 
is  correct,  that  the  making  of  necessary  improvements  is  a  govern- 
mental function  to  be  exercised  when  the  public  good  requires  it,  and 
that  the  individual,  by  becoming  a  member  of  the  state,  agrees  to  bear 
his  share  of  the  expenses,  and  cannot  defeat  projects  which  are  for 
the  public  good,  no  preliminary  notice  need  be  given  to  the  residents 
and  taxpayers  of  the  district  of  the  intention  to  make  the  improve- 
ment, and  the  proceedings  cannot  be  defeated  for  lack  of  notice  to 
them.*  But  persons  given  no  notice  of  the  proceedings  at  any  stage 
are  not  bound  by  them ;  and,  in  case  it  is  to  their  interest  to  do  so, 

Are  not  Hmited  to  their  first  determina-  Bracket  t,  S9  Ind.  413;  Eriokaon  v.  Case 

tioD,  hot,    in   ca»e   that   proves   insuffi-  County  (N.  D.)   92  N.  W.  841. 

«iait>  they  are  empowered  to  continue       The  court,  in  Paulson  v.  Portland^  IG 

widenii^  and  deepening  until  the  object  Or.  450,   1  L.  R.  A.  673,  19  Pac.  450, 

la  seeiired.     Houston  v.  Wheeler,  52  N.  while  intimating  its  opinion  to  be  that 

Y.  841.  failure  of  a  charter  to  provide  for  notice 

Under  a  statute  providing  for  drain-  to  landowners  of  the  proposed  construc- 

sge  cmonilssioners,  and  that  the  work  tion  of  sewers  comes  within  the  prohi- 

sbaJl  be  completed  according  to  their  di-  bition  against  taking  property  without 

rectiona,  and  that,  after  completion  of  due  process  of  law,  nevertheless  refuses 

the  business,  they  shall  make  return  to  to  declare  it  void  under  the  rule  of  stare 

the  court  of  their  doings  under  the  com-  decisis.    But  in  his  concurring  opinion 

mission,  they  have  no  authority  to  re-  Strahan,  J.,  on  rehearing,  says  that  the 

peat  the  action  if,  by  the  forces  of  na*  charter  expressly  provides  for  notice  in 

tore,  the  channels  provided  by  them  for  cases  of  street  improvements,  and  that 

the  drainage  of  a  pond  are  filled  up  so  by  a  section  thereof  such  provisions  are 

that  the  pond   is   again   raised  to   its  made    applicable    in   cases    of    sewers 

former  level.    Hmith  v.  8fnith,  148  Mass.  where  the   expense   is   ordered   by   the 

],  18  N.  E.  595.  council  to  be  made  a  charge  on  the  prop- 

■|  172,  ante,  erty    directly    benefited;    and    further, 

*te  Zborowski,  68  N.  Y.  88 :  Soott  v.  that  by  ordinance  a  hearing  was  provid- 

VoL.  IT.— Waters,  71. 
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they  may  attack  them  collaterally.'  Any  notice  which  may  be  given 
will  prevent  the  annulment  of  the  proceedings  for  lack  of  notice.*  A 
drainage  act  is  not  unconstitutional  which  furnishes  ample  facilities 
for  the  landowner  to  present  his  claim  for  damages,  to  contest  every 
question  pertaining  to  his  rights,  and  gives  ample  opportunities  for 
appeals  and  questioning  the  regularity  and  legality  of  all  proceedings 
in  tlie  establishment  of  the  ditch  or  drain.^  If  the  legislature  re- 
quires notice  to  be  given,  that  requirement  must  be  complied  with, 
and  failure  to  do  so  will  render  the  subsequent  proceedings  void,*** 
and  they  may  be  quashed."'  The  court  cannot  proceed  to  appoint  the 
eonunissioners,  or  take  other  steps  in  the  proceedings,  unless  the  no- 


ed  for,  which  he  deems  could  be  reason- 
ably construed  to  imply  that  notice 
should  be  given.  The  court  relies  up- 
on the  case  of  Strowbridge  v.  Portland, 
8  Or.  67,  as  deciding  the  question  of  the 
necessity  of  notice,  but  in  that  case  no- 
tice of  the  proposed  sewer  improvement 
is  alleged  to  have  been  published  declar- 
ing the  expenses  assessed  upon  the 
property  benefited  and  describing  the 
property  benefited,  and  the  question  up- 
on which  the  contention  of  the  case 
turned  seems  to  have  been  more  partic- 
ularly with  reference  to  whether  the 
council  should  have  first  declared  by 
ordinance  that  a  sewer  was  necessary 
as  preliminary  to  their  proceeding  to 
construct  the  sewer. 

""UcCoUum  V.  Vhl,  128  Ind.  304,  27 
N.  E.  152,  725. 

^Montgomery  v.  Wasem,  116  Ind.  343, 
15  N.  E.  795  ;\/o/in«on  v.  State,  116  Ind. 
374,  19  N.  E.  298;  Otis  v.  DeBoer,  116 
Ind,  631,  19  N.  E.  317;  Pickering  v. 
State,  lOfl  Ind.  228,  6  N.  E.  611 ;  Deegan 
v.  State,  108  Ind.  155,  9  N.  £.  148; 
Jackson  v.  State,  104  Ind.  516,  3  N.  E. 
863;  McMullen  v.  State,  105  Ind.  334, 
4  N.  E.  903. 

^Qrifjith  v.  Pence,  9  Kan.  App.  253,  59 
Pac.  677. 

^Wright  V.  Rowley,  44  Mich.  567,  7  N. 
VV.  235 ;  Jackson  v.  State,  103  Ind.  250, 
2  N.  E.  742;  Sessions  v.  Crunkilton,  20 
Ohio  St.  349 ;  Purdy  v.  Martin,  31  Mich. 
455;  Daniels  v.  Smith,  38  Ifich.  660; 
Lane  v.  Bumap,  39  Mick  736;  White- 
ford  Twp,  v.  Phinney,  53  Mich.  130,  18 
N.  W.  593. 

The  commissioners  of  a  drainage  dis- 
trict have  no  power  to  incur  the  expense 
of  additional  work  provided  for  by  a 
special  contract  with  the  commissioners 
of  another  district,  wiUiout  first  fulfill- 
ing the  requirements  of  the  statute  as 


to  giving  notice  to  the  owners  of  land  in 
their  district,  and  affording  them  an  im- 
portunity to  be  heard  and  to  contest  the 
propriety  of  the  work  and  the  expense 
contemplated.  Lima  Lake  Drainage 
Dist.  V.  Hunt  Drainage  Dist,  101  111. 
App.  72. 

A  drainage  by-law  published  without 
a  notice  of  the  holding  of  a  court  of  re- 
vision for  the  purpose  of  hearing  com- 
plaints against  the  assessment  at  some 
day,  "not  earlier  than  twenty,  nor  later 
than  thirty,  days  from  the  day  on  which 
the  by-law  was  first  published,"  as  re- 
quired by  statute,  is  bad,  and  must  be 
quashed.  Re  Ferguson,  44  U.  C.  Q.  B. 
41. 

Under  an  act  requiring  that  notice  to 
sewer  a  street  be  addressed  to  the  own- 
ers of  the  premises  abutting  thereon^ 
such  notice  must  be  given  to  all  such 
property  owners,  and  the  failure  so  to 
do  renders  the  subsequent  proceedings 
by  the  local  authorities  to  construct  the 
sewer  void,  and  none  of  the  frontagers 
are  liable  for  the  expenses  incurred. 
flandsicorth  v.  Derrington,  66  L.  J.  Ch. 
N.  S.  691,  [1897]  2  Ch.  438,  77  L.  T.  N- 
S.  73,  61  J.  P.  518. 

^Dickinson  v.  Van  Wormer,  39  Mich. 
141 ;  Lampson  v.  Drain  Commissioner, 
45  Mich.  150,  7  N.  W.  772;  Reinig  v. 
Munson,  46  Mich.  138,  8  N.  W.  723. 

The  appearance  and  remonstrance  of 
certain  persons  whose  lands  will  be  af- 
fected by  a  drainage  ditch  will  not  af- 
fect the  right  of  the  court  to  dismiss 
the  petition  in  favor  of  one  who,  after 
the  proceedings  have  progressed  for 
some  time,  enters  a  special  appearance, 
and  moves  to  dismiss  for  want  of  no- 
tice, so  as  to  prevent  the  further  prog- 
ress of  the  case  as  against  those  to 
whom  no  notice  was  given,  ^t^ec  v. 
Miller,  120  Ind.  19,  22  N.  E.  82. 


f  245]  DHAINAGE.  1121 

tioea  are  shown  to  have  been  served.®  It  is  no  defense  to  a  proceed- 
ing to  set  aside  the  location,  establishment,  and  apportionment  of  a 
ditch  by  one  to  whom  no  sufficient  and  proper  notice  was  given,  as  re- 
quired by  law,  that  he  had  personal  knowledge  of  the  pendency  of  the 
petition  to  establish,  that  he  stood  by  while  the  work  was  being  done, 
and  that  he  was  benefited  thereby,  where  it  does  not  appear  that  any 
work  was  done  on  his  own  land.*  A  motion  to  set  aside  judgments  in 
drainage  proceedings  on  the  ground  of  want  of  notice,  and  therefore 
lack  of  jurisdiction,  is  a  collateral  attack,  and  must  show  what  the  rec- 
ord discloses  as  to  notice,  appearance,  or  acquisition  of  jurisdiction.'^ 
Joining  in  a  remonstrance  against  drainage  proceedings  will  consti- 
tute a  waiver  of  notice  of  such  proceedings.^^  The  fact  that  one  or 
more  landowners  are  not  notified  of  proceedings  to  establish  a  ditch 
does  not  vitiate  the  proceedings  as  to  those  having  notice. ^^ 

845a.  To  whom  must  notice  be  given. —  The  question  as  to  how  far 
the  taxpayer  is  entitled  to  notice  to  charge  him  with  liability  for  the 
assessment  has  already  been  considered.^  If  a  right  of  way  is  needed 
«)ver  private  property  notice  must  be  given  to  its  owner  as  a  founda- 
tion for  the  proceedings  to  acquire  the  right  of  way.  The  notice  in 
such  case  is  intended  for  the  protection  of  the  landowner,  and  must 
be  given  in  the  manner  prescribed.^  But  he  is  not  entitled  to  notice 
of  the  institution  of  the  drainage  proceedings;  it  is  sufficient  if  he 
has  notice  of  the  proceinlings  to  acquire  his  land.^  In  case  of  a  con- 
templated improvement  of  a  natural  water  course  for  drainage  pur- 
poses notice  must  be  given  to  riparian  owners  below  the  improvement, 
where  the  flow  of  the  water  may  possibly  be  varied  to  their  injury.* 
The  notice  referred  to  in  the  Illinois  drainage  act,  "to  all  persons  in- 
terested" to  appear  and  present  their  claims  for  damages  for  the  con- 
>truction  of  drainage  ditches,  does  not  require  notice  to  others  whose 
lands  arc  outside  the  district  being  organized,  but  affects  those  own- 
ers only  whose  lands  are  within  the  district.^  The  notice  must  be 
iliven  to  the  one  who  has  title  to  the  property,  or  to  his  representa- 
tive;* but  the  actual,  though  not  record,  owner  of  land  cannot  enjoin 

•Bennett  v.  Olney,  66  Mich.  634,  23  K'rihhs  v.  Benedict,  64  Ark.  .555,  44 

N.  W.  440;  Bettis  v.  Ocddes,  64  Mich.  S.  W.  707. 

608.  20  N.  W.  608.  *Jophn    Coneol.    Min.    Co.    v.    Joplin, 

•Rice  r.  Wellman,  5  Ohio  C.  C.  334.  124  Mo.  129,  27  S.  W.  406. 

"•Long  F.  Buck,  148  Ind.  74,  47  N.  E.  *Neff  v.  Sullivan.  9  Ohio  Dec.  Reprint, 

166.  765. 

"^ffunier  ▼.  Miller,  105  Ind.  393,  4  N.  ^Hanta  F6  Drainage  Dist.  v.  Waelta, 

E.  867.  41  111.  App.  675. 

*Y7fffT  T.  Boone,  108  Ind.  241,  9  N.  E.  'In    proceedings    under    the    drainage 

110:   Poundstone   ▼.   Baldtcin,  145  Ind.  statute,  notice  to  a  mortgagee  who  has 

139,  44  N.  £.  191.  taken  title,  but  not  poBsessTon,  under  a 

*|  232a,  ante.  foreclosure  sale  of  the  lands  of  a  mar\ 
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the  oonstruction  of  a  public  ditch  through  his  land  on  the  ground  that 
the  proceedings  were  void  because  he  had  no  notice  thereof,  under  a 
statute  requiring  notice  to  state  the  names  of  owners  so  far  as  they 
can  be  ascertained  from  reasonable  inquiry  and  search  of  the  records, 
- — especially  where  large  sums  of  money  have  been  expended  in  the 
construction  of  a  large  portion  of  the  ditch,  which  promises  great  pub- 
lic and  private  benefit.^ 

246b.  Form  of  notice. — Xotice  of  proceedings  for  the  establishment 
of  a  drain  need  not  be  personal,  but  may  be  given  by  publication  ;^ 
but  notice  as  published  must  contain  the  matters  of  which  the  stat- 
ute requires  notice  to  be  given.*  As  has  been  seen,  defective  notice  is 
not  alone  sufficient  to  defeat  the  proceedings  f  and,  therefore,  if  the 
notice  is  sufficient  to  give  jurisdiction  over  the  parties,  they  cannot  de- 
feat the  proceeding  because  of  its  insutiiciency."*     And  actual  noticv 


ried  woman,  and  to  her  h unhand,  who 
occupies  them  with  his  wife,  is  suf- 
ficient; and,  inasmuch  as  such  married 
woman  has  been  devested  of  legal  title, 
she  cannot  maintain  certiorari  to  re- 
view. State,  Bcrryman,  I'rasenitar,  v. 
Little,  49  N.  J.  L.'  182,  «  Atl.  519. 

Under  the  Michigan  drain  law  of 
1885,  requiring  notice  of  the  hearing  for 
the  appointment  of  special  commission- 
ers to  be  served  upon  every  person 
whose  lands  are  traverse*!  by  such 
drain,  or  who  will  be  liable  to  assess- 
ment therefor,  neither  mortgagees  nor 
the  possessor  of  a  leasehold  interest  of 
five  years'  duration  are  entitled  to  no- 
tice. Kinnie  v.  Bare,  80  Mich.  345,  45 
N.  W.  345. 

A  proceeding  to  lay  out  a  township 
drain  is  void  as  to  a  nonre.'^ident  land- 
owner affected  thereby,  who  was  not 
named  in  the  proceeding  or  notified  of 
it,  but  whose  husband  was  assumed  to 
be  the  owner  of  the  property.  Bixby  v. 
GoM,  54  Mich.  551,  20  N.  W.  581. 

'Kepler  v.  Wright,  136  Ind.  77,  35  N. 
E.  1017. 

'Smith  V.  Carlow,  114  Mich.  67,  72  N. 
W.  22;  Carr  v.  State,  103  Ind.  548,  3 
N.  E.  375. 

Personiil  notice  to  the  owner  of  land 
sought  to  be  taken  for  the  construction 
of  a  ditch  iff  not  indispensable  in  order 
to  its  condemnation  and  appropriation, 
but  notice,  by  publication,  provided  for 
by  a  statute  regulating  such  taking,  is 
sufficient,  and  not  a  violation  of  any 
constitutional  rights  of  the  owner:  nor 
is  a  provision  for  waiver  of  the  right  to 
compensation  in  case  of  failure  to  make 
application  therefor  within  a  time  lim- 
ited by  such  act,  based  upon  construct- 


ive  notice,    unconstitutional.     Cnpp     v. 
Seneca  County,  19  Ohio  St.  173. 

'  It  is  a  prerequisite  to  the  validity  of 
an  ordinance  for  building  a  sewer  in 
Perth  Amboy,  New  Jersey,  that  the  ad- 
vertised notice  to  interested  parties  to 
appear  and  be  heard  should  name  a 
time  and  place  for  the  hearing;  and  an 
objection  grounded  upon  failure  to  give 
such  notice  is  not  waived  by  appearing 
at  a  meeting  to  hear  objections  to  the 
assessment  and  protesting  that  the  sew- 
er is  uncalled  for,  that  all  the  proceed- 
ings are  unjust  and  unfair,  and  that 
property  owners  were  not  consulted. 
State,  Brinley,  Prosecutor,  v.  Perth  Am- 
boy, 29  N.  J.  L.  259. 

*  S  245.  ante, 

*  Persons  who  by  regular  notice  and 
appearance  are  in  court  in  a  drainage 
proceeding,  and  upon  whose  remon- 
strance the  first  report  of  viewers  had 
been  dismissed,  cannot  rely  on  want  of 
notice  of  a  second  report  to  exciise  re- 
filing the  remonstrance.  West  Creek 
Twp,  V.  Miller,  142  Ind.  210,  41  N.  E. 
452. 

A  notice  served  on  a  property  owner. 
stating  that  a  commissioner  appointed 
to  locate  a  ditch  had  reported  in  favor 
of  the  location,  and  that  all  objections 
thereto  must  be  filed  before  a  certain 
date,  or  that  action  would  be  taken  and 
the  ditch  located  without  reference  to 
any  objections,  while  not  in  the  exact 
language  used  by  the  statute,  is  not  so 
defective  as  to  constitute  no  notice,  so 
that  the  action  of  the  board  of  supervi- 
sors holding  it  to  be  sufficient  can  be 
collaterally  assailed.  Oliver  v.  Mononm 
County,  117  Iowa,  43,  90  N.  W.  510. 
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of  the  proceedings  may  be  sufficient  to  prevent  one  who  has  stood  by 
and  permitted  them  to  progress  from  moving  to  quash  them.® 

24Sc.  Hearing. —  The  right  to  notice  implies  the  right  to  be  heard ; 
so  that,  in  general,  all  who  are  entitled  to  notice  arc  entitled  to  a  hear- 
ing. One  whose  land  is  to  be  taken  for  a  right  of  way  is  entitled  to 
be  heard  upon  the  question  of  necessity  and  of  the  compensation  to  be 
inade.^  The  provision  of  a  statute  for  an  action  by  reclamation  dis- 
tricts to  determine  the  validity  of  an  assessment,  whereby  the  de- 
termination of  such  question  is  merely  permitted  to  be  made  in  ad- 
vance of  the  action  upon  the  assessment  wherein  the  owner  previous- 
ly made  his  showing,  and  is  made  conclusive  as  to  the  parties,  and  in 
which  the  o^ner  is  given  the  hearing  to  which  he  is  entitled, — is  not 
1 1  nermsti  tutional-.^ 

246.  Letting  contract. —  A  municipal  corporation  may  construct 
]>ublic  drains  or  ditches  by  its  officers  or  servants,  and  is  not  bound 
to  let  such  work  out  to  independent  contractors,  where  the  work  is 
not  to  be  done  at  the  expense  of  adjacent  property  owners.*  But  in 
case  the  work  is  required  to  be  done  by  contract,  all  the  requirements 
of  the  statute  which  are  applicable  to  such  proceedings  must  be  ob- 
served. If  public  notice  of  the  letting  is  prescribed,  it  must  be  given.* 
The  advertisement  for  the  letting  cannot  be  made  before  the  ordinance 
authorizing  the  improvement  goes  into  effect  ;^  and  all  the  items  speci- 

^Peten  v.  Oriffee,  108  Ind.  121,  8  N.  ^Platter  \\  Seymour,  86  Ind.  323.  ' 
K.  727.  ^Burnett  v.  Scully,  56  Mich.  374,  23 

*  A  statute  providing  for  the  con-  N.  W.  60. 
^truction  of  drains  along  a  roadbed  by  ProTisions  of  a  statute  requiring  pro- 
railroad  companies  is  invalid  when  it  posals  for  sewer  construction  to  be  in.* 
makes  no  provision  for  a  hearing  as  to  vited  by  advertisement,  and  compelliBg; 
the  railroad  company  at  any  stage  of  contractors  to  furnish  bond  or  other  se- 
the  proceeding.  Chicago  d  E.  R.  Co.  v.  curity,  are  to  secure  proper  expenditure* 
Keith,  67  Ohio  St.  279,  60  L.  R.  A.  625,  of  public  money,  and  to  protect  taxpay- 
65  N.  E.  1020.  ers   from  fraud  and   imposition   in  the 

The  statute  providing  for  the  assess-  making  of  contracts,  and  are  not  direc- 
ment  of  damages  for  the  taking  of  land  tory,  but  in  the  nature  of  conditions 
for  a  drainage  district  by  a  jury,  but  precedent  to  the  building  of  the  sewer, 
without  an  opportunity  to  the  owner  to  and  consequently  to  the  validity  of  as- 
be  nresent  at  the  impaneling  of  the  jury  sessments  for  its  cost.  Bou^ditch  v.  8u^ 
and  object  to  jurors,  or  to  cross-examine  perintendent  of  Streets,  168  Mass.  230, 
witnesses   and   offer   testimony   at    the   46  N.  E.  1026. 

original  assessment  of  damages,  is  un-       'The  fact  that  the  construction  of  a 

oonstitatioiULl,  even  though  it  gives  him   eewer  ie  a  sanitary  measure  requiring 

tbe  privilege  of  objecting  to  such  assess-   prompt  attention  does  not  render  a  con- 

ment  after  it  is  made.     Wabash  R,  Co.   tract  for  its  construction  and  the  tax 

T.  Coon  Run  Drainage  d  Levee  Diet  104   bill  issued  thereon  valid,  where  the  ad- 

IlL  310,  62  N.  E.  670.  vertising  for  its  letting  was  done  before 

*Kings   Rirer   Reclamation  Dist.   No.  the  ordinance  authorizing  it  went  into 

.531  r.  MoOullah,  124  Cal.  175,  66  Pac.   effect.    Keane    v.    Klo^ma/n,    21    Mo. 

M7,  App.  485. 
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fied  by  statute  must  be  submitted  to  competition."*  A  statutory  pe^ 
quirement  that  contracts  for  sewers  or  sewer  construction  shall  be  let 
to  the  lowest  bidder  applies  only  to  the  contract  for  an  original  con- 
struction, and  not  to  a  reletting  of  the  contract  in  case  the  original 
contractor  fails  to  perform  his  contract*  Where  the  work  is  let  in 
one,  instead  of  several,  contracts,  as  required  by  statute,  a  taxpayer 
cannot^  after  permitting  the  work  to  proceed  at  large  cost  to  the  con- 
tractor, refuse  to  pay  his  assessment  on  that  ground,  unless  he  first 
tenders  the  amount  equitably  due  for  benefits  conferred  by  the  work 
done.®  Where,  by  reason  of  its  grades,  the  drainage  of  a  particular 
street  must  be  done  in  sections  \vith  different  outlets,  the  fact  that  one 
section  of  the  work  w^as  begun  at  the  time  of  the  adoption  of  a  city 
charter  will  not  bring  the  entire  work  within  the  exception  of  a  clause 
requiring  all  work  to  be  let  by  contract  excepting  work  already  in 
progress."  If  the  contract  is  to  be  let  to  the  lo\vest  bidder,  the  price 
of  none  of  the  work  can  be  fixed  in  the  advertisement;®  but  the  right 
to  make  alterations  in  the  work  as  it  progresses  may  be  reserved.^ 
Collusion  between  the  city  officers  and  the  bidders  wiU  render  the 

*Mutual  L.  Ins,  Co.  v.  New  York,  144  bidder  is  not  complied  with  by  fixing 
N.  Y.  494,  39  N.  E.  386,  Affirming  79  the  price  for  rock  excavation  in  the  pro- 
Hun,  482,  29  N.  Y.  Supp.  980.  posal,  and  thereby  withdrawing  it  from 

But  a  clause  in  an  ordinance  of  a  competition.  Re  Manhattan  8av.  Inst. 
municipal  corporation  for  the  construe-  82  N.  Y.  142. 

tion  of  a  sewer,  in  conflict  with  a  statu-  But  the  mere  fact  that  the  advertise- 
tory  provision  requiring  all  contracts  ex-  ments  for  proposals  for  sewer  work  do 
oeeding  $600  for  the  making  of  public  not  involve  the  cost  of  rock  excavation, 
improvements  to  be  let  to  the  lowest  re-  but  that  the  price  for  this  item  is  fixed, 
sponsible  bidder,  does  not  vitiate  the  does  not  avoid  the  whole  assessment, 
balance  of  the  ordinance,  but  may  be  re-  but  merely  presents  a  case  for  the  de- 
'jected  as  nugatory,  leaving  the  balance  duction  of  the  objectionable  item  under 
of  the  ordinance  in  force.  Walker  v.  the  New  York  act  of  1870.  Be  Mer- 
People,  170  111.  410,  48  N.  E.  1010.  riam,  84  N.  Y.  696. 

•Re  Leeds,  53  N.  Y.  400;  Johtison  ▼.  *Re  Merriam,  84  N.  Y.  596;  Re  Metro- 
Duer,  115  Mo.  366,  21  S.  W.  800.  politan  Gaslight  Co.  85  N.  Y.  626,  Re- 

When  an  ordinance  is  passed  for  the  versing  23  Hun,  327. 
deepening  and  enlarging  of  a  sewer  by  Where  drainage  commissioners,  after 
enlarging  a  portion,  constructing  a  por-  complying  with  all  antecedent  require- 
tion  under  a  race,  and  deepening  anoth-  ments  with  reference  to  computing 
er  portion,  and,  after  advertisement,  the  costs  of  improvement,  levy  or  tax,  ad- 
contract  is  awarded  for  the  work,  a  vcrtising  for  bids,  etc.,  enter  into  a 
portion  to  be  under  the  race  and  a  por-  written  contract  for  the  construction  of 
tion  to  be  open  cut,  the  mimicipality  a  ditch,  requiring  the  contmctor  to  en- 
may  change  the  contract  with  the  same  large,  if  ordered  by  the  commissioners 
contractor  so  as  to  require  the  whole  so  to  do,  on  the  uasis  of  payment  for  the 
work  to  be  tunneled  without  readvertis-  extra  work  in  the  same  proportion  as 
ing.     Lutes  v.  Briggs,  64  N.  Y.  404.  for  the  original  work,  they  are  not  re- 

*\fonfgomery  v.  iVasem,  116  Ind.  343,  quired  to  advertise  again,  even  though 
15  N.  E.  795.  the  enlargement  involves  an  expenditure 

'Re  Blodgett,  91  N.  Y.  117.  of  more  than  $500,  provided  they  have 

•The  requirement  of  a  statute  that  money  on  hand  or  provided  for  by  levy 
work  upon  sewers  shall  be  let  by  con-  to  meet  the  additional  expense.  Draiit 
tract,  after  advertisement^  to  the  lowest  age  Comrs,  v.  Lewis,  101  111.  App.  150. 
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proceedings  void,  and  relieve  taxpayers  from  liability  for  work  done 
under  the  contract^'* 

247.  Eemonstrance. — ^If  the  power  to  make  the  improvement  re- 
sides in  the  municipality  the  improvement  cannot  be  defeated  by  a 
remonstrance  on  the  part  of  all  property  owners  along  its  route;*  but, 
when  the  acquiescence  of  a  majority  of  the  owners  of  the  property 
who  will  be  affected  by  the  proceeding  is  required  to  make  it  valid,  a 
remonstrance  of  a  majority  of  them  will  prevent  any  steps  being  taken 
toward  its  accomplishment.^  Under  a  statute  merely  permitting  sev- 
<^ral  landowners  alTected  by  a  drainage  improvement  to  file  a  remon- 
strance, the  withdrawal  of  some  who  have  joined  in  the  remonstrance 
will  not  defeat  it^  or  impair  or  affect  in  any  manner  the  right  of  others 
to  proceed  the  same  as  if  such  withdrawal  had  not  occurred.^  Thq 
manner  in  which  objections  shall  be  heard  is  a  matter  largely  within, 
the  discretion  of  the  officials  having  charge  of  the  improvement*  A 
provision  in  a  drainage  law  allowing  the  owners  of  land  affected  by  a 
ditch  only  three  days  to  file  remonstrances  against  the  assessors'  re- 
port is  not  repugnant  to  any  provision  of  the  state  or  Federal  Consti- 
tutions, although  the  time  limit  seems  unreasonable  and  oppre^sive.^ 
Appearing  and  filing  remonstrance  against  a  drain  will  waive  all 
questions  pertaining  to  jurisdiction  of  the  court  over  the  remon- 
strant.** A  property  owner  whose  land  will  be  injured  by  the  con-, 
^traction  of  a  ditch  has  the  right  to  appear  in  the  proceedings  to  estab- 
lish it  and  file  a  remonstrance,  although  his  land  is  not  described  in 
the  petition,  and  no  damages  are  assessed  in  his  favor,  and  no  bene- 
fits are  assessed  against  his  land,  where  the  statute  provides  that  "any 

Cincinnati  use  of  Steele  v.  Kemper,  *Whcn  the  public  authorities  are  re- 

D  Ohio  Dec.  Reprint,  742.  quired  by  law  to  give  a  hearing  to  ob- 

^Park  Ecclesiaaiical  Boe.  v,  Hartford,  jections  of  interested  parties  to  a  pro- 

47  Coun.  89.  posed  sewer,  and  they  give  due  notice 

•This   is   true   although    they   subse-  thereof,  the  fact  that,  in  addition,  they 

quently  withdraw  their  opposition  and  require   objections   to  be   submitted    in^ 

«rafie    their    names   from   the    protest,  writing,    does    not    invalidate    the    pro- 

State,  Jersey  City  Brexcery  Co.,  Prose-  ceedings.     State,    Piard,    Prosecutor,  v. 

cittor,  V.  Jersey  City,  42  N.  J.  L.  575 ;  Jersey  City,  30  X.  J.  L#.  148. 

State,  Oreen,  Prosecutor,  v.  Jersey  City,  *Hay9  v.  Tippy,  91  Ind.  102. 

42  N.  J.  L.  565.  'Ford  v.  Ford,  110  Ind.  89,  10  N.  E. 

*Munson  v.  Blake,  101  Ind.  82.  648. 

Landowners  cannot,  after  the  time  for  Recognizing  drainage  proceedings  by" 

filing   remonstrance   has  elapsed,   with-  filing  a  remonstrance  against  them  on 

draw  their  names  from  a  remonstrance  the  merits  will  be  a  waiver  of  a  defect 

flgninst  the  establishment  of   a   public  caused  by  failure  of  the  commissioners 

ditch  so  as  to  defeat  the  statutory  right  to  file  their  report  within  the  requisite 

to  a  dismissal  of  the  petition  for  its  es-  time.     Blake  v.  Quivey,  113  Ind.  124,  14 

tablishment,  where  two  thirds  of  those  N.  E.  010. 
affected  had  remonstrated  against  such 
«»tflh?iAhment.     Saunima^'    v.    Maxwell, 
154  Ind.  114,  54  N.  E.  3D7. 
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owner  of  lands  affected  by  the  work  proposed"  may  remonstrate,  al- 
though, in  enumerating  the  causes  for  a  remonstrance,  the  question 
of  benefits  and  damages  appears  to  be  restricted  to  persons  actually 
assessed^ 

248.  Interpretation  of  statutes. —  The  proceedings  for  the  construc- 
tion of  a  drain  are  dependent  upon  the  provisions  of  the  statute,  and 
these  provisions  must  be  followed;  but,  if  there  is  doubt  as  to  the 
meaning  of  the  statute,  it  will  be  construed  so  as  to  uphold  the  pub- 
lic improvement  if  possible.  It  is  sufficient  if  the  proceedings  are  au- 
thorized at  the  time  the  construction  is  begun,  although  they  were 
not,  at  the  time  the  improvement  was  ordered.^  A  general  drainage 
act  will  supersede  earlier  provisions  of  a  municipal  charter  relating 
to  the  same  subject^  The  later  act  will  be  the  one  which  governs.'^ 
And  if  two  statutes  exist,  one  of  which  sanctions  the  proceeding  taken, 
it  will  be  sufficient,  although  the  proceeding  might  not  have  been  poi^- 
sible  under  the  other  one,*    If  both  acts  can  stand,  the  earlier  will  not 


^Reasoner  ▼.  Creek,  101  Ind.  482. 

'Bishop  ▼.  Tripp,  15  R.  I.  466,  8  Atl. 
692. 

-State,  Vreelandf  Prosecutor,  v.  Jer* 
•ey  City,  64  N.  J.  L.  49,  22  Atl.  1052. 

*When  the  legislature  adopts  two 
drainage  acts,  the  later  enactment  will, 
if  inconsistent  with  the  earlier  one,  op- 
erate as  a  repealer  by  implication;  and 
action  taken  pursuant  to  the  earlier 
statute  will  not  be  affected  by  the  re- 
peal thereof,  when  such  action  is  within 
a  saving  clause  in  the  repealer.  8t<ite, 
Britton,  Prosecutor,  v.  Blake,  35  N.  J. 
L.  208. 

A  provision  in  a  drainage  law  author- 
izing township  trustees  to  establish  pub- 
lic drains  for  the  benefit  of  highways  is 
so  far  modified  by  a  subsequent  act  tak- 
ing the  control  of  highways  entirely  out 
of  his  charge  and  giving  another  official 
exclusive  control  thereof  as  no  longer  to 
be  enforceable  by  the  township  trustee. 
Jones  V.  Dunn,  90  Ind.  78. 

*Mavtcood  Co.  v.  Maywood,  140  111. 
216,  29  N.  E.  704. 

The  provision  of  §  2384,  Ohio  Rev. 
Stat.,  under  the  subdivision,  Seuoers, 
that  in  no  case  shall  the  assessment  of 
sewers  exceed  $2  per  front  foot  on  the 
property  assessed,  does  not  take  the 
levying  of  assessments  for  the  construc- 
tion of  sewers  outside  of  the  general 
limitation  contained  in  §  2271,  provid- 
ing that  in  certain  municipal  corpora- 
tions no  lot  or  land  shall  be  assessed 
for  any  improvement  in  excess  of  25  per 
cent  of  the  value  of  such  lot  or  land 


after  the  improvement  is  made,  but  tak- 
en together,  and  giving  effect  to  both, 
they  constitute  a  declaration  that  such 
assessments  shall  in  no  case  exceed  25^ 
per  cent  of  the  value  of  the  property, 
nor  amount  to  more  than  $2  per  front 
foot  on  the  property  abutting  on  such 
sewer.  Cincinnati  v.  Connor,  55  Ohi<v 
St.  82,  44  N.  E.  682. 

The  right  to  construct  a  single  main 
sewer  under  general  statutory  author- 
ity to  cities  and  villages  to  construct 
drains  and  sewers  is  not  dependent  up- 
on, or  affected  by,  the  condition  preoe- 
deait  that  abutting  lots  should  need  lo- 
cal drainage,  attached  by  other  separate 
statutory  provisions  to  the  right  to  con- 
struct a  general  system  of  seweraf^. 
which  do  not  expressly  or  by  implica- 
tion take  away  any  of  the  former  pow- 
ers, but  are  merely  cumulative  and  in- 
tended to  give  additional  powers. 
Hartwell  v.  Hamilton  County  Bouse- 
Bldg,  Asso.  7  Ohio  Dec.  Reprint,  307. 

An  amendment  of  the  Municipal  Code 
by  giving  city  or  village  councils  the 
power  to  determine  when  it  become^ 
necessary  to  provide  a  system  of  drain- 
age or  sewerage  for  the  municipality, 
and  giving  authority  to  proceed  in  a 
certain  way  aft«r  such  determination  to 
construct  such  improvements,  will  re- 
strict power  given  by  existing  provisions 
to  "open,  construct,  keep  in  repair,  and 
order  sewers,  drains,  and  ditches/'  gen- 
erally, only  in  cases  where  a  system  of 
sewerage  has  been  determined  to  be  nec- 
essary, and  will  not  prevent  the  munic- 
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be  held  to  have  been  repealed  by  implication.'  All  matters  connected 
with  drainage  may  be  provided  for  in  one  statute,  even  to  the  improve- 
ment of  water  courses  for  that  purpose.® 

849.  Details  of  work. —  In  carrying  out  the  details  of  the  work  the 
ditch  must  be  constructed  in  such  a  way  that  it  will  do  no  injury  to  ad- 
joining property,  and  so  as  to  prevent  its  overflow  in  times  of  ordi- 
naij'  floods.^  The  local  authorities  may  decide  on  the  style  of  work 
to  be  done.*  In  case  the  work  is  to  be  done  by  the  o\vner  of  the  land 
through  which  the  ditch  will  pass,  if  he  refuses  to  do  it  the  court  will 
not  enjoin  the  selling  of  the  allotment  unless  the  proceedings  for  the 
I'^tablishment  of  the  ditch  are  void  on  their  face.^  A  drainage  com- 
iiiis^ioner  appointed  under  a  drainage  law  to  construct  a  ditch  has  no 

ipality  from  placing  a  sewer  in  a  partic-       'People  ex  rcl.  Longenecker  v.  Nelson, 
ular  street  under  the  old  law  without    133  III.  565,  27  N.  E.  217. 
proTiding  a  system  of  sewerage  and  pro-       ^Rungcnatock   v.    'Siahndboina   Drain- 
«^ing  under  the  new   law.     Hartvell   age  That,  103  Mo.  198.  64  S.  W.  149. 
V.  Cint^nnaiiy  H.  d  D.  R.  Co.  40  Ohio  St.        '^  Under  authority  to  improve  streams 
155.  flowing  through  a  town  for  the  purpose 

*  An  act  of  the  legislature  empower-  of  surface  drainage,  and  to  divert  the 
ing  county  courts  to  authorize  the  water,  alter  the  course,  or  deepen  the 
draina^  of  land  when  the  same  shall  be  channel,  a  straight  channel  may  be  con- 
conducive  to  the  public  health  of  its  in-  structed,  walled  and  covered  by  brick, 
habitants,  the  cost  thereof  to  be  paid  by  as  in  the  case  of  a  common  sewer, 
local  assessments  on  the  lands  of  those  BeaU  v.  James,  173  Mass.  591,  54  N.  E. 
benefited,  is  not   repealed   by   a  subse-   245. 

quent  act  authorizing  the  several  coun-  The  power  of  trustees  to  grant  per- 
ties  to  remove  ponds,  pools,  swamps,  mission  to  box  or  tile  a  ditch  being  lim- 
marshes,  or  reclaim  swamp  land  that  ited  by  statute  to  those  who  apply  in 
may  cause  sickness,  to  be  paid  for  out  writing  at  the  time  of  the  hearing  of 
of  the  county  levy  or  by  taxation  of  the  the  petition,  a  contract  by  them  with  an 
taxable  property  of  the  county.  The  objecting  owner  on  whose  land  a  ditch 
•*<ond  act  is  intended  to  apply  to  cases  is  to  terminate,  permitting  the  tiling 
where  the  provisions  of  the  first  cannot  of  the  ditch  by  him,  and  agreeing  that 
apply,  or.  at  least,  not  so  appropriately,  he  shall  not  be  required  to  receive  more 
Duke  V.  O'Bryan,  100  Ky.  710,  39  S.  W.  water  than  can  be  conveniently  carried 
444,  824.  through  a  5-inch  tile,  is  not  valid  where 

A  statute  providing  for  a  special  made,  not  upon  his  application,  but  on 
drainage  system  for  a  certain  county,  a  proposal  by  the  trustees  to  avoid  liti- 
which  is  covered  by  a  general  law  pro-  gation;  and  does  not  prevent  their  suc- 
^nding  for  a  general  drainage  system  to  ccssors  in  ofiicp  from  ordering  him  to 
be  carried  out  and  executed  by  town  and  take  up  the  tiling  and  clean  out  the 
fonnty  officers,  is  not  a  violation  of  the  ditch  to  its  original  capacity  as  estab- 
Wiscoasin  Constitution,  providing  that  lished  under  the  petition;  and  injunc- 
thc  legislature  shall  establish  but  one  tion  will  not  issue,  restraining  them 
V«t4>in  of  town  and  county  government,  from  interfering  with  that  portion  of 
which  shall  be  uniform  and  practicable,  the  ditch.  Doney  v.  Truro  Twp.  1  Ohio 
M  the  drainage  of  swamps  and  marshes   C.  C.  566. 

i«  not  one  of  the  ordinary  functions  of  ^Young  v.  Sellers,  106  Ind.  101,  5  N. 
^ovTL  and    county    officers    within    the   E.  686. 

fneaning  of  the  Constitution,  but  is  a  *Rigney  v.  Fischer,  113  Ind.  313,  15 
*paial  authority  given  for  a  particular   N.  K.  594. 

f>Drpo8C.  which  may  be  conferred  upon  The  legislature  may  authorize  a 
;inr  persons  or  body  upon  which  the  leg-  drainage  district  to  remove  a  county 
i^Iaturc  may  see  fit  to  confer  it.  Bry-  bridge  across  a  stream  which  it  is  neoes- 
ani  V.  Bobbins,  70  Wis.  268,  36  N.  W.  sary  to  widen  for  drainage  purposes, 
545,  and  require  the  county  to  replace  it  nf 
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power,  nor  is  it  his  duty,  to  build  a  bridge  over  the  ditch  at  a  high- 
way crossing,  and  pay  for  it  out  of  the  ditch  funds,  where  neither  the 
act  under  which  the  ditch  is  established,  nor  any  other  act,  makes  it 
his  duty  to  build  such  bridges,  and  no  provision  is  made  for  the  col- 
lection of  money  for  that  purpose,  notwithstanding  the  township  in 
which  the  bridge  lies  is  assessed  for  the  construction  of  the  ditch/ 
The  question  of  the  right  to  make  provision  for  the  connection  of  pri- 
vate property  with  the  drain  will  be  considered  in  a  subsequent  sec- 
tion.* 

S249a.  Extension  of  drain. —  A  municipal  corporation  or  drainage 
district  cannot  extend  its  drain  into  the  territory  of  another  district 
without  the  latter's  consent,  or  without  taking  the  statutory  steps, 
even  though  it  has  obtained  title  to  a  right  of  way  there  ;*  and  the 
provisions  of  the  statute  authorizing  such  extension  must  be  strictly 
complied  with.^  But  general  authority  to  construct  a  drain  includes 
the  right  to  make  it  efticacious ;  and,  if  necessary  to  do  so,  it  may  be 
extended  as  far  as  necessary  beyond  the  limits  of  the  district  to  whicli 
the  autliority  is  granted,  even  though  the  extension  is  into  another 
district  or  into  another  county.*  The  extension  of  a  drain  for  private 
accoimnodation  is  an  administrative  act  with  which  a  court  of  equity 
will  not  interfere,  even  tliough  the  city  has  contracted  to  improve  the 
extension.*    The  extension  of  the  drains  to  find  a  necessary  outlet  is 

it«  own  expense.  Heffner  v.  Cms  d  an  adjoining  township  wiU  not  include 
Morgan  Counties,  193  lU.  439,  58  L.  R.  the  right  to  carry  it  acrof^s  land  lying 
A.  353,  G%  N.  E.  201.  in  a  township  that  does  not  touch   the 

But  when  a  farm  drainage  district  ac-  boundaries  of  the  village.  South  Or- 
quires  by  condemnation  an  outlet  for  the  ange  v.  Whitiingham,  68  N.  J.  L..  655, 
water  collected  in  its  drains  outside  of   35  Atl.  407. 

the  district  by  enlarging  and  deepening  ^Ifinnesota  d  M.  Land  &  Itnprov.  Co. 
a  natural  channel  across  the  lands  of  v.  Billings,  50  C.  C.  A.  70,  111  Fed.  972; 
another,  rendering  the  same  impassable  Yeomans  v.  Riddle,  84  Iowa,  147,  60  N. 
which  before  was  passable,  such  outlet   W.  886. 

becomes,  by  operation  of  law,  one  of  the  As  to  extension  of  layout,  see  f  207. 
ditches  of  the  district  for  all  the  pur-    ante, 

poses  for  which  it  was  acquired,  and  its  *Gov€  v.  Biddeford,  85  Me,  303,  27 
duty   to  bridge  the   same   attaches   the   Atl.  204. 

same  as  if  it  were  within  the  district,  A  return  to  an  alternative  mandamus 
and,  being  its  duty,  the  cost  of  a  bridge  requiring  a  municipality  to  extend  a 
was  not  an  element  of  damage  awarded  sewer  which  has  been  stopped  by  filling 
the  owner  of  such  land  in  the  condem-  in  work  so  that  the  sewage  flows  back 
nation  proceeding;  and  hence,  such  dis-  causing  sickness  and  unwholesome  and 
trict  can  be  required  to  build  and  main-  offensive  smells  in  the  relators'  homes, 
tain  a  bridge  or  proper  passageway  over  w^hich  answers  that  the  filling  in  wbb  by 
t-he  sime.  Union  Drainage  Dist.  v.  statutory  authority;  the  extension  o'f 
O'Reilly,  132  III.  G31,  24  N.  E.  426.  the  sewer  across  the  new  land  is  imprac 

"See  §§  275  et  aeq.,  post.  ticable  and  expensive;  that  the  city  has 

^Hamilton  v.  Bar  Ion  Twp.  20  Can.  S.  no  funds  for  the  purpose  and  no  author- 
C.  173,  AHirming  17  Ont.  App.  Rep.  346,  ity  to  raise  them;  that  there  is  another 
and  18  Ont.  Rep.  199.  sewer  in  course  of  construction,   nearly 

*  Authority  to  a  village  to  extend  its  complete,  available  to  remedy  the  ill's 
sewer  into  and  across  the  territory  of   complained  of, — ^is  sufficient  on  motioo 
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30  far  a  part  of  the  drainage  improvement  that  they  may  be  included 
in  the  statute  providing  for  the  improvement,  and  will  be  covered  by 
a  title  describing  an  act  for  sewer  constniclioii  without  the  necessity 
of  special  mention.^ 

250.  Procedure. —  An  individual  has  no  right  to  compel  the  public 
authorities  to  proceed  with  the  construction  of  the  improvement* 
The  judgment  of  the  original  petitioner  is  not  conclusive  as  to  who 
are  necessary  parties  to  the  proceeding.*  A  township  made  liable  un- 
der the  drainage  law  for  the  assessment  of  benefits  to  highways  by 
the  construction  of  a  ditch  is  a  necessary  party  to  the  ditch  proceed- 
ings, and,  for  the  purpose  thereof,  must  be  regarded  as  a  property 
owner  with  all  the  rights  given  by  law  to  such  owners.*  An  applica- 
tion to  establish  a  ditch  is  in  the  nature  of  a  proceeding  in  rem,  and, 
in  order  to  authorize  the  court  to  make  an  order  therein,  the  persons 
upon  whose  lands  the  ditch  is  to  be  constructed  must  be  before  the 
court,  either  by  notice  or  appearance;  and  this  applies  as  well  to 
orders  concerning  others  who  are  before  the  court,  for  the  reason  that 
a  ditch  is  an  entire  thing,  and,  in  order  to  establish  it,  all  the  neces- 
sary parties  must  bo  before  the  court^ — especially  where  the  statute 
authorizing  such  ditches  provides  for  an  allotment,  to  those  affected, 
of  the  construction  of  portions  thereof.*  The  burden  of  proof  of  the 
matter  set  forth  in  the  petition,  if  controverted,  is  upon  the  peti- 
tioner.* 

251.  Soi&ciency  of  completed  stmctnre. —  As  we  have  seen  *  there  is 
no  duty  on  the  part  of  the  public  to  provide  drainage.    As  a  corollary, 

to  qriasb  it.     State  ex  rel.  Qallager  v.  drainage    will    necessarily   increase    the 

Hoard  of  Fuhlie  Works,  46  N.  J.  L.  465.  volume  of  water  flowing  through  such 

Under  authority   to  extend   and   en-  watenn'ays,  and,  unless  the  channels  of 

nri^  se:wer8  and  apportion  the  expense  the  same  are  altered  so  as  to  accommo- 

Mpon  lands  benefited,  municipal  author-  date  the  increased  flow,  the  waterways, 

>tif.s  may  extend  the  sewer  already  com-  as  well  as  the  rights  of  riparian  owners 

]i\fied  at  the  expense  of  abutting  own-  along    the    same,    will     be     prejudiced 

•>r«.  and  assess  the  cost  upon  the  prop-  thereby,  and  the  whole  scheme  of  drain - 

erf  benefited,  including  that  assessed  for  age   will    fail.     People   ex  rel.   Longen- 

th<»    original    improvement.      Cleveland  ecker  v.  Ifelsoti,  133  111.  665,  27  N.  E. 

V.  Yonkers,   116  N.  Y.    193,   21    N.   E.  217. 

1058.  ^Vart  Horn  v.  State  ex  rel.  Allen,  51 

The  provision  of  an  act  of  the  legisla-  Neb.  232,  70  N.  W.  941 ;  Congregation  of 

ture,  creating  a  sanitary  district,  which  St.    Vincent    de    Paul    t.    Bordentown 

confers  upon  the  district  the  power,  and  Street  d  Sevoer  Committee,  66  N.  J.  L. 

imposes  upon  it  the  duty,  to  remove  cer-  48,  27  Atl.  799. 

lain  locks  and  dams  in  waterways,  and  *Zumhro  t.  Parnin,  141  Ind.  430,  40 

to  deepen   and   otherwise    improve    the  K.  E.  1085. 

^me  beyond   the  terminus  of  its  own  ^Zumhro  v.  Parnin,  141  Ind.  430,  40 

cbannplf'is  a  necessary  part  of  the  gen-  N.  K.  1086. 

eral  9yittm    of   drainage    for    sanitary  ^Wright  v.  Wilson,  95  Ind.  408. 

purpois  embraced    within    the   subject  *Trittipo  v.  Beaver,  165  Ind.  652,  68 

exprosed  in  the  title,  where  the  result  N.  E.  1034. 

9l  wostnictiBg  the  proposed  system  of  SSce  ante,  §§  170,  171. 
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an  individual  has  uo  right  of  action  if  no  drainage  is  provided  for  his 
property,  although  his  neighbor's  property  is  drained.  This  non- 
liability is  usually  placed  upon  the  ground  that  the  determination  as 
to  drainage  and  the  preparation  of  plans  are  legislative  or  judicial 
questions,  for  an  exercise  of  which  the  local  subdivision  having  charge 
of  the  work  cannot  be  made  to  account.  The  adoption  of  this  ground, 
however,  is  unwise,  because  it  leads  to  consequences  which  are  not 
supportable.  If  the  nnmieipality  is  not  liable  for  errors  in  the  plans,, 
then  there  is  no  liability  in  case  the  plans  are  such  that  they  will 
gather  the  water  from  a  large  territory,  and  then,  because  the  drain 
is  insufficient  to  carry  it,  or  because  the  outlet  is  defective,  cast  it 
upon  private  property  to  its  injury.  Nonliability  in  such  cases  caa- 
not  be  admitted ;  and  yet  some  cases,  by  the  application  of  the  "adop- 
tion of  plans"  doctrine,  have  reached  such  result.  The  city  is  not  an 
absolute  insurer  that  its  plans  shall  be  adequate  to  prevent  direct  in- 
jury to  neighboring  property ;  but,  to  escape  liability  in  such  cases, 
it  must  act  with  ordinary  business  sense,  and  have  the  plans  ^prepared 
by  competent  engineers,  and  not  attempt  to  settle  them  through  it*^ 
own  officials,  who  may  be  utterly  ignorant  in  regard  to  such  matters. 

The  true  distinction  is  well  stated  in  Tate  v.  St.  Paul^  as  follows: 
To  determine  when,  and  upon  what  plan,  a  public  improvement  shall 
be  made  is,  unless  the  charter  otherwise  provides,  left  to  tlie  judg- 
ment of  the  proper  municipal  authorities,  and  is  in  its  nature  l^s 
lative ;  and,  although  the  power  is  vested  in  the  municipality  for  the^ 
benefit  and  relief  of  property,  error  of  judgment  as  to  when  or  upon 
what  plan  the  improvement  shall  be  made,  resulting  only  in  incidental 
injury  to  the  property,  will  not  be  ground  for  the  action.  But,  for 
the  direct  invasion  of  one's  right  of  property,  even  though  contem- 
plated by,  or  necessarily  resulting  from,  the  plan  adopted,  an  action 
will  lie ;  otherwise  it  would  be  taking  private  property  for  public  use 
without  compensation.  From  this  it  appears  that  the  true  ground 
for  nonliability  on  the  part  of  the  local  district  for  failure  to  provide 
adequate  drainage  is  that  it  is  under  no  obligation  to  drain  in  the 
first  instance,  and  the  lando\vner  is  in  no  worse  position  after  the  at- 
tempted drainage  than  he  was  before,  and  cannot  complain  of  the 
manner  in  which  the  public  authorities  exercised  their  discretionary 
or  legislative  functions.  But  a  liability  for  insufficiency  of  the  draiD:=^ 
provided  may  exist  under  the  terms  of  the  statute.  In  McCarthy  t. 
Syracuse  ^  the  charter  provided  that  it  should  be  the  duty  of  the 

"66  Minn.  527,  45  Am.  St.  Rep.  501,       "46  N.  Y.  196. 
58  N.  W.  158. 
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mayor  and  common  council  to  make,  open,  regulate,  repair,  and  im- 
prove sewers.  The  liability  of  a  city  acting  under  such  a  charter 
must)  of  necessity,  be  greater  than  that  of  a  city  whose  charter  im- 
poses upon  it  no  duty  in  that  regard.  So,  if  the  sewer  is  made  at  the 
expense  of  abutting  property,  or  a  fee  is  exacted  for  its  use,  the  mu- 
nicipality may  bo  regarded  as  under  an  implied  contract  obligation 
that  the  sewer  shall  be  at  least  reasonably  adequate  for  the  purpose 
intended.  In  the  absence  of  any  special  circumstances,  however,  a 
local  district  which  undertakes  to  provide  drainage  is  not  liable  in 
<*a8e,  because  of  a  defect  in  plan,  the  water  for  the  disposal  of  which 
the  drain  was  provided  is  not  all  carried  away.  As  said  in  Little 
Kock  V.  Willis:*  For  the  constniction  of  a  sewer  which  has  not  the 
<»apacity  to  carry  off  the  ordinary  or  extraordinary  rain  falls,  the 
city  cannot  be  made  responsible;  and  the  reason  for  this  is  that  a 
<3itj  cannot  be  held  to  answer  for  an  error  of  judgment,  committed  by 
a  body  created  by  law,  and  clothed  with  discretion  to  determine  the 
width  and  depth  of  drains  and  sewers.  To  hold  a  city  responsible, 
under  such  circumstances,  would  be  to  vest  the  power  of  judging  of 
the  proper  grade  of  street  and  the  width  and  depth  of  sewers  in  the 
judiciary,  instead  of  the  city  council,  where  tlie  legislature  placed  it. 
Where  a  city  prescribes  the  grade  of  a  street,  or  the  capacity  of  a 
drain,  and  it  is  not  constructed  as  directed,  or  is  constructed  iu  such 
an  unskilful  manner  as  to  damage  the  proj)erty  of  persons  adjacent 
thereto,  in  that  event  the  city  is  liable.  The  law  is  that,  for  the  exor- 
cise of  a  lawful  iK)wcr,  which  by  law  is  vested  in  the  judgment  and 
discretion  of  a  public  lx)dy  for  the  good  of  the  whole,  no  injury,  for 
which  an  action  will  lie,  can  be  committed, — salus  populi  est  suprema 
lex, — ^but  that  for  an  imix^rfect,  negligent,  unskilful  execution  of  the 
thing  ordained  to  be  done,  an  action  will  lie  in  the  absence  of  an  ex- 
press statute.'     The  liability  of  the  municipality  is  not  increased  by 

*27  Ark.  572.  ing  a  street  is  not  liable  for  injurie.8  to 

*Denvtr  v.  Capelli,  4  Colo.  25,  34  Am.  adjoining?    property   resulting    from    its 

Rep.  62;  Thompson  v.  Polk  County,  38  failure,  in  adopting  a  plan  for  the  con- 

Ifion.  130,  36  N.  VV.  267:  Defer  v.  De-  struction    of    the    road,    to    provide    a 

iroU,  67  Hieh.  346,  34  N.  W.  680 :  John-  method  for  carrying  off  surface  water, 

Mtom  ▼.  District  of  Columbia,  118  U.  S.  as  it  is  liable  only  for  negligence  in  the 

19,  30  L.  ed.  75,  6  Sup.  Ct.  Rep.  023;  execution  of  the  plan  adopted,  and  not 

Paine  ▼.  Delhi,  116  N.  Y.  224,  5  L.  R.  A.  for  defects  in  the  plan  itself.     Foster  v. 

797,  22  S,  K.  405;   Bates  v.   Westbor-  8t.  Louis,  71  Mo.  lS7. 

Myk,  151  Mass.  174,  7  L.  R.  A.  156,  23  A  municipal  corporation  constructing 

K.  E.  1070;  MiUs  v.  Brooklyn,  32  N.  Y.  a  system  of  sewerage  in  accordance  with 

489:  Fair  v.  Philadelphia,  88  Pa.  309,  the  plans  of  skilled  engineers  is  not  lia- 

S2  Am.  Bep.  455;  Fairlawn  Coal  Co.  t.  ble  for  its  failure  to  drain  all  the  water 

Serwtom,  148   Pa.    231,   23   Atl.    1069;  from    underground    cellars,   in   the   ab- 

Beor  ▼.  AUentown,  148  Pa.  80,  23  Atl.  sence  of  negligence  on  its  part  in  con- 

1082L  structing  or  maintaining  the  sewprs  ac- 

A  tmmiapslitjr  in  opening  and  grad-  cording  to  the  plan  adopted.     A.  M.  C. 
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reason  of  the  fact  that  it  has  notice  that  the  drain  is  not  performing 
the  service  which  it  was  intended  to  perfonn.*^  If  the  sewer  is  con- 
structed at  the  expense  of  the  property  for  the  benefit  of  which  it  was 
intended,  then  the  municipal  authorities  must  use  due  care  to  make  it 
adequate,  because,  unless  it  will  perform  the  service  demanded  of  it, 
there  is  no  consideration  which  will  uphold  the  assessment  upon  the 
abutting  property.  In  such  cases  negligence  will  be  presumed  in  case 
the  drain  proves  to  be  of  insufScient  capacity."  And  if  negligence  is 
shown  there  is  still  greater  reason  for  holding  tlie  municipal  corpora- 
tion liable.^  The  construction  by  a  city  of  a  public  sewer  from  which 
it  may  derive  revenue  is  not  the  exercise  of  a  governmental  function, 
but  is  a  private  municipal  enterprise,  for  the  negligent  conduct  of 
which  tlie  city  is  liable.®  The  question  of  liability  for  direct  trespass 
upon  abutting  property  because  of  insufficient  capacity  of  the  sewer 
will  be  noticed  in  a  subsequent  section.^® 

XI.  Supervision  by  court. 

262.  Direct  supervision. —  The  proceedings  for  the  laying  out  and 
construction  of  drains  and  the  assessment  and  cost  therefor  on  the 
property  benefited  so  vitally  affect  the  constitutional  rights  of  the  per- 
sons over  whose  property  the  drain  will  pass  and  the  persons  who  will 
be  assessed  for  the  cost  that  it  is  necessary  for  the  protection  of  such 
rights  that  the  courts  have  some  supervision  of  the  proceedings.  They 
<;annot  be  charged  with  the  ministerial  duties  connected  with  the  mak- 
ing of  the  improvement,  but  the  persons  who  will  be  affected  by  the 
proceeding  must  be  given  a  right  to  apply  to  them  for  the  protection 
of  their  rights.    In  case  provision  is  made  by  the  statute  for  a  hearing 

Medicine    Co.    v.    Montre<U,    Rap.    Jud.  061;   He88i€m  v.  Wilmington    (Del.)  27 

Quebec,  16  C.  S.  694.  Atl.  830,   1   Marv.    (Del.)    122,  40  Ail. 

So,    where    a    plan    for    draining  a  749. 

iriunicipal    corporation   by   constructing  ^lAtchfield  v.  Southicorth,  67  III.  App. 

works  along  the  bed  of  tlie  outlet  of  a  398. 

lake  ia  submitted  to  the  trustees  of  the  *Ratoe  v.  Portsmouth,  66  N.  H.  291, 

municipality,  and  the  plan  adopted  by  22  Am.  Rep.  464. 

tliem  include?  the  construction  of  gates  *09trander  v.  Lansing,  111  Mich.  693, 
to  regulate  the  flow  of  water  from  the  70  N.  W.  3v?2,  Overruling  Dermont  y. 
lake,  the  manner  of  using  the  gates  is  a  Detroit,  4  Mich.  435,  where  it  was  held 
matter  for  their  judgment;  and  the  that  a  sum  paid  annually  by  a  private 
municipal  corporation  cannot  be  held  citizen  for  the  privil^e  of  draining  in- 
liable  if  they  are  not  operated  so  as  to  to  the  public  sewer  is  for  the  license  or 
drain  property  of  a  private  owner  in  the  permission  so  to  do,  and  does  not  im- 
best  manner.'  Oarraft  v.  Catiandaigua,  pose  any  obligation  on  the  city  to  fur- 
135  N.  Y.  436,  32  N.  E.  142,  Affirming  nish  ample  drainage  for  his  premises,  or 
40  N.  Y.  S.  R.  944,  16  N.  Y.  Supp.  717.  render  it  liable  in  case  water  is  set  back 

*KnoFtman  <^  P.  Furnituro  Co.  v.  Da-  from  the  sewer  through   such   cltisen's 

rfninort,  90   Iowa,  589,  68  N.  W.  887;  drain  to  his  damage. 

Beatafeld  v.  Verona,  188  Pa.  627,  41  Atl.  *•  See  post,  §  254. 
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before  the  court  of  the  matters  which  affect  the  rights  of  persons  af- 
fected bj  the  drain,  the  provisions  of  the  statute  must  be  followed. 
And  only  such  matters  may  be  taken  up  as  the  statute  allows,  unless 
some  of  the  constitutional  rights  of  the  persons  will  be  cut  off  by  the 
htatutory  proceedings.^  Everyone  whose  rights  will  be  affected  by  the 
proceeding,  whether  he  is  named  in  the  petition  or  not,  is  entitled 
to  apply  to  the  court.*  In  case  no  provision  is  expressly  made  by 
statute  for  an  appeal  to  the  court,  it  may  be  taken  under  the  general 
procedure  acts,  because  the  rights  of  the  citizen  cannot  be  cut  off  with- 
out a  hearing.^  The  court  may  examine  the  question  de  novo  and  is 
not  bound  by  the  finding  of  the  commissioners ;  and  it  need  not,  there- 
fore, consider  their  report  *  The  court  may  allow  amendments  which 
will  uphold  the  validity  of  the  proceeding,  as  well  as  correct  errors 
which  work  injustice  to  the  complaining  landowner.^     The  appeal 

^A  provision  in  a  statute  authorizing  thereto.  Jlouk  v.  Barthold,  IZ  Ind.  21. 
Hiunicipal  corporations  to  construct  *Bryan  v.  Moore,  81  Ind.  9;  Meehan  v. 
sewers    by    special    assessments^    which   WileSj  93  Ind.  52. 

proYides  that  upon  appeals  from  precepts  An  act  providing  for  the  construction 
issued  for  their  collection  no  question  of  of  drainage  ditches  does  not  seek  to  de- 
fact  shaU  be  tried  which  may  arise  prior  prive  the  owners  of  property  of  the 
to  the  making  of  the  contract  for  the  same  without  due  process  of  law  in  vio* 
improvement,  renders  it  incompetent  for  lation  of  the  14th  Amendment  of  the 
the  appellate  court  to  inquire  into  the  Constitution  of  the  United  States  be- 
regularity  of  the  proceedings  had  be-  cause  it  makes  no  provisions  for  con- 
fore  the  contract  was  let,  and  such  pro-  firming  and  contesting  the  charge  im- 
viaion  is  constitutional  and  valid,  since  posed,  in  the  courts,  when  a  remedy  is 
such  questions  can  be  settled  before  the  given  such  owners  by  writ  of  certiorari, 
contract  is  let.  AUen  County  v.  8x1-  State  ▼.  Henry,  28  Wash.  38,  68  Pac 
rert,  22  Ind.  491.  368. 

An  appeal  does  not  lie  from  the  de-  *McKin8ey  v.  Bowman,  68  Ind.  88; 
termination  of  the  board  of  super>i8ors  Beck  v.  Pavey,  69  Ind.  304. 
thtt  land  was  in  the  vicinity  of  a  ditoh  Under  statutes  which  contemplate  an 
constructed  under  authority  of  a  stat-  appeal  to  the  courts  in  drainage  pro- 
ute  to  change  the  direction  of  a  water  c^edings  from  decisions  of  the  board  of 
eonrse,  and  therefore  liable  to  a  tax  of  commissioners,  the  court  and  jury  suc- 
the  cost  of  the  ditch,  where  the  statute  ceed  to  all  the  substantial  duties  which 
allows  an  appeal  in  favor  of  certain  devolved  upon  the  viewers  before  the 
persons,  affected  by  the  proceeding,  but  commissioners,  so  that  matters  stand 
none  in  favor  of  the  taxpayers.  Lam-  for  trial  de  novo  and  a  finding  or  direc- 
hert  T.  Mills  County,  58  Iowa,  660,  12  tion  in  detail  upon  all  matters  in  issue 
N.  W.  715.  between    the    parties    is    contemplated. 

'The  right  of  appeal  in  a  landowner  Hardy  v.  McKinney,  107  Ind.  364,  8  N. 
whose  land  has  been   assessed   for  the   E.  232. 

eonstniction  of  a  drain,  and  who  is  'A  petition  for  the  establishment  of 
named  in  the  assessment,  from  the  de-  a  ditch  over  the  lands  of  others,  which 
cifion  of  the  commissioners  that  the  fails  to  allege  that  the  same  will  be  of 
drain  ^rill  be  of  public  utility  and  order-  public  benefit  or  utility,  goes  to  the  ju- 
ing  the  same  to  be  established,  cannot  risdiction  of  the  county  commissioners; 
be  cut  off  on  the  ground  that  his  name  but,  as  they  had  jurisdiction  of  the  sub- 
is  not  on  the  petition  for  its  establish-  ject-matter,  it  is  competent  for  the  cir- 
ment.  and  therefore  he  is  not  a  party  to  cuit  court,  upon  appeal  from  their  deci- 
the  proeeedings,  since  the  act  of  assess-  sion,  to  allow  the  petition  to  be  amend- 
ing his  land  and  including  his  name  up-  ed  so  as  to  supply  the  omission.  Cool- 
on  the  assessment  roll  brings  him  into  man  ▼.  Fi-erning,  82  Ind.  117. 
the  proeeedings,  aad  makes  him  a  party 
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to  the  court  must  be  made  within  the  time  named  by  the  statute.*  In 
England,  where  there  are  no  constitutional  rights,  the  matters  affect- 
ing the  drainage  may  be  left  finally  to  the  commissioners  without 
allowing  an  appeal  to  the  courtsJ 

253.  Collateral  attack. —  As  hajs  been  seen  from  the  decisions  cited 
upon  the  subject  of  laying  out  the  work  and  the  collection  of  the  as- 
sessment^ to  be  successful  an  attack  upon  the  proceedings  of  the  local 
authorities  must  be  direct  in  the  manner  pointed  out  by  statute.^ 
And  unless  the  defects  in  their  proceedings  are  such  as  to  render  them 
void  they  cannot  be  attacked  collaterally.*  Nor  will  the  court  attempt 
to  substitute  Its  judgment  for  that  of  the  authorities  to  whom  the 
matter  is  committed  so  as  to  make  the  proceeding  one  of  the  court 
rather  than  one  of  the  local  authorities.*  A  landowner  cannot  main- 
tain a  suit  to  set  aside  a  sale  of  his  land  for  delinquent  taxes  levied 
for  the  construction  of  a  ditch,  on  the  ground  that  the  contractor  did 
not  properly  perform  the  work,  or  that  the  drain  was  not  of  public 
benefit  or  utility  or  conducive  to  the  public  health  and  was  never 
found  to  be  such,  witliout  showing  that  he  ever  paid  or  offered  any- 
thing for  the  work  done  on  his  land,  or  that  the  same  was  sold  without 
legal  authority.     The  proceedings  establishing  the  ditch,  and  the  de- 

*  Where  an  appeal  from  a  sewer  as-  thorize  the  court  in  interfering  with  the 
«es8ment  is  required  to  be  made  within  action  of  the  legislature  in  providing 
three  months,  upon  one  month's  notice  for  drainage.  Hartwell  v.  Armstrong, 
to  the  municipal  corporation  in  writing,  19  Barb.  166. 

it  is  not  sufficient  to  merely  serve  the  In  an  action  to  restrain  a  township 

notice  within  the  three  months.     Custy  from  maintaining  an  unauthorized  cul- 

V.  hoir.elly  117  Mass.  78.  vert  across  a  highway  to  the  injury  of 

''Bishop  T.  Tripp,  16  R.  I.  108,  14  AtL  private  land,  the  court  has  no  power  to 

70.  direct    the   township    officers    how    and 

*  Where  the  statute  permits  an  appeal  when  the  drain  shail  be  constructed,  in- 
to the  courts  from  a  judgment  assessing  asmuch  as  the  control  of  that  matter  is 
damages  in  a  drainage  proceeding,  such  committed  to  those  officers,  and  not  tj 
remedy  will  be  regarded  as  adequate  as  the  court.  Patoka  Ttop,  v.  Hopkim, 
to  all  errors  which  may  be  reviewed  131  Ind.  142,  31  Am.  St.  Rep.  417.  :iO 
thereby,  so  that  certiorari  will  not  lie,  N.  E.  806. 

although  the  lien  of  the  judgment  may  *Philips  v.   Wiokham,   1   Paige,   59<. : 

attach  to  the  property  assessed  pending  Horton  v.  2fashville,  4  Lea,  30,  40  An., 

the     appeal.     State    ex   rel.    ydsan   v.  Rep.  1 ;  Sample  v.  Carroll,  132  Ind.  406, 

King    County   Super.    Ct.    (Wash.)    71  32  N.  E.  220;  CfcawdZcr  v.  5eai,  132  Ind. 

Pac  601.  506,  32  N.  E.  507. 

*Heman  v.  SehuHe,  166  Mo.  400,  66  S.  It  is  entirelj'  within  the  discretion  of 

W.  163.  the  drain  commissioner  to  fix  the  width 

The  order  of  a  board  of  supervisors  or   depth   of  a  drain,   or  to  decide   to 

creating  the  district  for  the  reclamation  what  extent  a  stream  may  be  deepened 

of  swamp  lands  is  an  act  of  legislation  or  widened  so  as  to  drain  adjoining  land, 

in  the  exercise  of  the  taxing  or  police  and  the  courts  cannot  substitute  their 

power  of  the  state  which  is  not  review-  judgment  for  that  of  the  commissioner. 

able  by  certiorari.     Williams  v.  Sacra-  Smith  v.  Carlow,  114  Mich.  67,  72  N. 

mento  County,  65  Cal.  160,  3  Pac.  667.  W.  22. 

The  oaae  must  be  very  clear  to  au- 
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cifiion  of  a  competent  authority  that  the  work  was  completed,  oamiot 
be  thus  collaterally  attacked^  The  taxpayer  .camiot  attack  the  assess- 
ment on  the  ground  that  the  work  was  constructed  in  such  a  manner 
as  to  constitute  a  public  nuisance,^  or  that  the  work  was  inadequate 
or  improperly  constructed.®  If  there  are  material  departures  from 
the  plans  and  specifications  in  the  construction  of  the  work,  to  the 
injuiy  of  complainant,  that  matter  may  be  reviewed  by  the  courts.'' 
But  a  decision  by  the  authorities  in  charge  that  the  work  is  completed 
to  the  required  width  and  depth  is  conclusive.^  Matters  which  affect 
the  constitutional  rights  of  the  taxpayer  cannot  be  finally  determined 
by  the  commissioners.'  And  the  courts  have  a  right  to  determine 
whether  the  exercise  of  their  power  by  the  local  authorities  is  reason- 
able, or  arbitrary  and  oppressive.*^  Also  as  to  whether  or  not  the 
direction  of  the  statute  has  been  complied  with.** 

XTT.  Liability  fob  injuries  done  by  dbain  ob  seweb. 

2M.  Casting  water  onto  abutting  property  because  of  dof  ectiye  plan. 
— ^As  has  already  been  demonstrated,*  public  authorities  cannot 
gather  up  water  and  cast  it  in  a  body  on  the  land  of  an  abutting 
owner ;  nor  can  they  gather  together  water  out  of  its  true  course  and 
abandon  it  in  such  a  way  that  it  will  cause  injury  to  the  abutting 
owner.  From  these  premises  it  necessarily  results  that  in  case  they 
attempt  to  collect  or  gather  water  they  must  make  provision  for  car- 
ing for  it.    Any  plan  for  drainage  necessarily  includes  the  gathering 

*8%mtmian  ▼.  Hays,  88  Ind.  70.  v.   Valparaiso,  136  Ind.   616,  36  K.  £. 

IValker  v.  Aurora,  140  III.  402,  29  N.  644. 

E.  741 ;  8oden  ▼.  Emporia,  7  Kan.  App.  *  The  determination  of  a  city  council 

583,  52  Pac.  461.  as  to  the  amount  of  land  necessary  to  be 

*h  urphey  v.  Wilmington,  5  Del.  Ch.  taken  for  a  proposed  sewer  outlet  is  not 

281:    iM    flravelle  v.   Iberia  A  8t,   M.  final,  but  is   subject  to  review  by  the 

Drainage  Diat.  104  La.  703,  29  So.  302.  court.     Bennett    v.    Marion,    106    Iowa, 

Fjce  also  ante,  S  239.  628.  76  K.  W.  844. 

^Raoer  v.   Wingate,  138  Ind.   114,  36  "Tiffc  Guarantee  d  Trust  Co.  v.  Chi- 
K.  £.  538.  cago,  162  111.  505,  44  N.  E.  832. 
^Patterson  ▼.  Baumer,  43  Iowa,  477.  ^*  An  ordinance  providing  for  the  con- 
Abutting   property   owners   and   tax-  stniction  of  a  district  sewer  to  connect 
payera  cannot  enjoin  a  municipal  corpo-  with  a  stream  or  ravine  is  not  condu- 
ration  from  accepting  a  system  of  sew-  sive  as  to  the  character  of  such  stream 
ers  constructed    for   it   under   contract  as  a  natural  course  of  drainage  imder 
and  from  paying  therefor,  on  account  of  a  municipal  charter  declaring  that  dis- 
the     defective      construction       thereof,  trict  sewers  must  connect  with  another 
where  the  manner  of  constructing  and  sewer    or    with    the    natural    course    of 
accepting  sewers  is  placed  by  the  stat-  drainage;  but  such  question  is  one  for 
nte  in  the   hands   of  the  council,   and  the  determination  of  the  court.    Bayha 
fQch  landowners  are  afforded  a  full  and  v.  Taylor,  36  Mo.  App.  427. 
complete  remedy  at  law  thereunder  for  *  See  ante,  {  185. 
h    defective    construction.    Robinson 
Vol.  11.— Wathw,  72. 
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of  water,  and  the  plan  must,  therefore,  include  the  provision  of  an 
outlet  which  is  sufficient  to  dispose  of  the  water  collected,  A  defective 
plan  in  this  regard  is  not  similar  to  a  defect  in  regard  to  failure  to 
supply  adequate  drainage,  which,  we  have  seen,^  imposes  no  liability 
upon  the  local  district  because  it  is  under  no  obligation  to  furnish  the 
drainage  in  the  first  instance.  But  the  public  has  no  more  right  to 
(tommit  a  trespass  upon  the  land  of  an  individual  than  has  a  private 
citizen,  and  if  it  does  so  it  is  liable  to  an  action  whenever  the  statutes 
permit  the  particular  subdivision  which  commits  the  act  to  be  sued.'^ 
If  a  municipality  gathers  together  a  quantity  of  water  and  then  fails 
to  provide  an  outlet  for  it,  so  that  it  is  cast  upon  the  land  of  an 
abutting  owner,  it  commits  a  direct  trespass  upon  his  property  and 
cannot  shield  itself  under  the  plea  that  it  had  discretion  as  to  the 
adoption  of  plans  for  the  drainage  and  is  not  liable  for  injuries 
caused  by  the  exercise  of  its^discretion.  It  has  no  discretion  to  com- 
mit a  trespass,  and,  if  the  plans  adopted  by  it  necessarily  result  in  so 
doing,  it  is  just  as  liable  as  though  it  deliberately  turned  the  water 
out  of  its  course  onto  the  abutting  land.  It  has  discretion  as  to 
whether  it  will  drain  or  not,  but,  when  it  attempts  to  drain,  it  must 
provide  for  the  water  collected  by  it  so  that  it  will  do  no  injury. 
It  is  not  an  insurer,  but  it  must  exercise  the  care  which  an  ordinarily 
prudent  person  would  exercise  in  making  improvements  of  a  like 
character,  and  must  adopt  outlets  which,  in  the  opinion  of  persons 
having  knowledge  of  such  matters,  are  adequate  to  the  disposition  of 
the  water.  The  rule  is  well  stated  in  Dixon  v.  Baker,^  as  follows: 
A  municipal  corporation  cannot  relieve  itself  from  liability  for  over- 
flow of  a  sewer  upon  the  groimd  that  the  insufficiency^  was  caused  by 
error  in  judgment  upon  the  part  of  the  common  council,  as  to  the  size 
of  sewer  necessary  to  carry  the  water,  where  the  coimcil  mighty  or 
ought  to,  have  kno^vn  that  the  one  provided  was  insufficient^  and 


•  See  ante,  §  251.  which  a  oaiitractor  executed  the  wotk^ 

'The  rule  that  a  municipal  corpora-  whereby  a  large  body  of  surface  water 

tion  is  not  liable  for  defects  in  the  plan  was  collected  in  a  basin  in  the  alley  ad- 

of  its  improvements  will  not  relieve  it  joining  such  premises  without  any  out- 

from  liability  for  injuries  caused  by  the  let    therefor.     Neto    Albany    v.    Ra^,    Z 

inadequary  of  culverts  to  carry  oft  wa-  Ind.  App.  321,  29  N.  E.  611. 
tor  collected  by  it  in  unusual  quantities.       It  is  no  defense  to  an  action  against 

Weis  V.  Madison,  75  Ind.  241,  39  Am.  a  municipality  for  damages  caused  by 

Rep.  135.  the  flowing  of  the  contents  of  a  sewer 

A  municipal  corporation,  ha^ng  ex-  onto   plaintiff's   land   through  opeaings 

elusive  control  of  its  streets  and  alleys  left  therein,  that  such  openings  were  a 

and  the  establishing  and  maintenance  of  part  of  the  general  plan  of  construction 

drains  and  sewers,  is  liable  for  injuries  adopted  by  it.  Lehn  v.  San  FrancisoOf  G6 

to  premises  from  flooding  caused  by  the  Cal.  76,  4  Pac.  965. 
adoption  by  it  of  imperfect  plans  for  the       *65  111.  518,  16  Am.  Rep.  691. 
drainage  of  an  alley,  in  accordance  with 
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9onable  care  was  not  exercised  in  its  construction.'  As  said  in  King 
V.  Kansas  City^^  the  collection  and  inevitable  precipitation,  during 
frequently  recurring  freshets,  of  water  and  sewage  upon  the  private 
property  of  an  owner  in  such  a  way  as  to  constitute  a  direct  invasion 
«»f  the  owner's  rights,  and  to  be  in  the  nature  of  a  trespass  upon  his 
property,  by  reason  of  the  plan  of  construction  of  the  sewerage  sys- 
tem, will  create  a  liability  against  the  city,  regardless  of  good  faith 
in  the  devising  of  the  plan,  and  of  the  fact  that  the  best  material  is 
used  in  its  construction.  The  fact  that  the  city  adopted  a  plan  in 
which  there  was  no  defect,  and  exercised  its  best  judgment  as  to  the 
proper  location  of  the  outfall,  being  guilty  of  no  negligence,  will  not 
absolve  it  from  liability  to  indictment  in  case  it  actually  creates  a  nui- 
sance.^ In  the  absence  of  direct  trespass,  if  there  is  any  negligence  in 
<levising  the  plan,  by  reason  of  which  injury  is  done  to  abutting  prop- 
erty, the  municipality  is  liable,  but  it  is  not  liable  for  injury  caused 
by  a  mere  error  of  judgment,  honestly  and  intelligently  exercised.* 


"CSiinmtiM  V.  Seymour,  79  Ind.  491,  41 
Am.  Rep.  tflS;  Evamtville  v.  Decker,  84 
Ind.  325,  43  Am.  Rep.  86:  Indiana polia 
V.  Buffer,  30  Ind.  235.     (These  decisions 
•-eem  to  be  OYerruled  by  Rozell  v.  Ander- 
«oiK«  91  Ind.  591,  but  the  court  again 
plaees  itsdf  in  Line  with  correct  princi- 
ple hi  Terre  Haute  v.  Hudnut,  112  Ind. 
542,  13  N.  E.  686) ;  Stein  v.  Layfayeiie, 
ft  Ind.  App.  414,  33  N.  E.  912;  Chicago 
V.  Scben,  165  111.  371,  56  Am.  St.  Rep. 
245,  46  N.  E.  244:  Kieael  v.  Ogden  City, 
S  Utah,  237,  30  Vac  758 :  Louisv^Hle  v. 
Vorria,  23  Ky.  L.  Rep.  1196,  64  S.  W. 
f^58. 

A  tity,  although  it  builds  a  sewer  with 
doe  csure  and  in  strict  conformity  with 
the  plan  adapted  by  the  council,  is  liable 
for  the  injury  sustained  by  a  property 
owner  whose  premises  are  flooded  by 
water  which  overflows  from  a  gutter  by 
reason  of  the  inadequacy  of  the  outlet. 
S^wutn  ▼.  Marahall,  116  Mich.  327,  74 
K.  W.  484. 

The  deciBion  as  to  the  sufficiency  of 
the  capacity  of  a  culvert  to  carry  water 
under  a  public  street  is  not  such  a  ju- 
dicial function  as  to  relieve  the  mimici- 
pality  frcHn  liability  for  injuries  csiiised 
by  negligent  performance  of  such  duty. 
Fan  Pelt  ▼.  Davenport,  42  Iowa,  308,  20 
Am.  Rep.  622. 

Failure  to  provide  flood  gates  over  the 
nontlis  of  sewers,  which  would  have  pre- 
Tented  injury  to  property  at  their 
Bounm  from  inundation,  which  it  was 
Miiifest  to  tl^ose  selecUng  the  plans,  as 


well  as  to  everyone  else,  would  result 
from  regularly  recurring  rises  in  the 
river  setting  back  the  water,  is  negli- 
gence which  renders  the  city  liable  for 
resulting  damage.  King  v.  Kansas  City, 
58  Kan.  334,  49  Pac.  88. 

A  city  is  liable  for  damages  to  an 
abutting  owner  by  the  flooding  of  his  cel- 
lars through  the  insufliciency  of  its  sew- 
ers,— especially  when  such  sewers  are 
improperly  constructed  by  making  the 
sewers  of  several  streets,  and  notably 
one  of  15  inches  in  diameter,  flow  into 
one  of  but  12  inches  in  diameter,  mani- 
festly insufficient  in  heavy  rains  to  re- 
ceive the  waters  of  the  sewer  flowing  in- 
to it.  Papineau  v.  de  Longueuil,  Rs,p. 
Jud.  Quebec,  11  C.  S.  98. 

A  municipal  corporation  is  liable  for 
damages  caused  by  the  overflowing  of 
property  by  reason  of  the  insufficiency 
of  the  catch  basin  of  a  sewer,  unless  its 
insufficiency  was  due  to  aa  extraordin- 
ary storm  such  as  a  person  of  ordinary' 
prudence  would  not  anticipate  and  pro- 
vide against,  although  the  property 
damaged  was  located  below  the  grade 
of  the  street.  Schroeder  v.  BarahoOy  93 
Wis.  95.  67  N.  W.  27. 

•  58  Kan.  334.  49  Pac.  88. 

'State  V.  Portland,  74  Me.  268,  43  Am. 
Rep.  586. 

'North  Vernon  v.  Voeglcr,  103  Ind. 
314,  2  N.  E.  821 :  Peru  v.  Broum,  10  Ind. 
App.  597,  38  N.  E.  223;  Rice  v.  Evans- 
mile,  108  Ind.  7,  58  Am.  Rep.  22,  9  N.  E. 
139;  Johnston  v.  District  of  Columbia,, 
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If  the  sewer  is  insuf&cient  to  carry  all  the  water  which  is  turned  into 
it,  so  that  it  bursts,  to  the  injury  of  abutting  property,  the  munici- 
pality is  liable.*  And  it  is  immaterial  that  the  injury  is  caused  to 
property  in  an  area  constructed  in  the  street  ^^  If,  because  of  de- 
fective plans,  the  drains  constitute  a  nuisance,  the  municipality  is 
liable  to  private  individuals.^*  And  if,  after  notice  of  the  defect,  no 
steps  are  taken  to  remedy  the  defect,  the  ground  of  liability  is  great- 
er.^* The  fact  that  the  injury  is  increased  by  the  efforts  of  private 
citizens  to  protect  their  property  does  not  relieve  the  municipality 
from  liability."  A  distinction  is  made  by  the  Vermont  court  between 
sewage  and  surface  water,  holding  that  with  regard  to  the  former 
there  is  a  duty  to  keep  it  off  the  land  of  private  individuals,  while 
no  such  duty  exists  as  to  the  latter.**  The  principle  upon  whic^  the 
doctrine  of  this  section  rests  is  well  stated  in  Seifert  v.  Brooklyriy^' 
which  held  that  a  city  was  liable  to  a  property  owner  whose  land  was 
inundated  by  the  overflow  from  city  sewers  which  were  of  insufficient 
capacity.  The  court  said:  "It  is  a  principle  of  the  fundamental  law 
of  the  state  that  the  property  of  individuals  cannot  be  taken  for  public 
use  except  upon  the  condition  that  just  compensation  be  made  there- 
for, and  any  statute  conferring  power  upon  a  municipal  body,  the  ex- 
ercise of  which  results  in  the  appropriation,  destruction,  or  physical 
injury  of  private  property  by  such  body,  is  inoperative  and  ineffectual 

1  Mackey,  427;  Bannaghan  v.  District  of  ^Seymour  v.  Cummins,  119  Ind,  148, 

Columbia.  2    Mackey,   286;    Collins    v.  6  L.  R.  A.  128,  21  N.  E.  549. 

Philadelphia,  93  Pa.  272.  "Tate  v.  8t,  Paul,  56  Minii,  627,  45 

•Loventhal   v.    New    York,   61    Barb.  Am.  St.  Rep.  501,  58  N.  W.  158  ;5etf erf 

611,  6  Lans.  532.  ▼.  Brooklyn,  101  N.  Y.  136,  54  Am.  Rep. 

"  A  landowner,  in  extending  his  cellar  664,  4  N.   E.   321,   15  Abb.  N.  C.   97; 

under  a    sidewalk,    is    not    required   to  Munk  v.  Watertown,  67  Hun,  201,  22  N. 

guard  against    possible    defective    con-  Y.  Supp.  227. 

stniction     of    sewers    in    the    highway.  A  municipal  corporation  is  liable  for 

Allen  V.  Boston,  159  Mass.  324,  38  Am.  the  flooding   of   private  premises    from 

St.  Rep.  423,  34  N.  E.  519.  back  water,  caused  either  by  the  inabil- 

An  abutting  lot  owner,  who  owns  the  ity  of  a  sewer  to  carry  off  the  water  de- 
fee  of  the  street,  has  a  right  to  construct  livered  to  it  by  another  sewer,  as  well 
therein  an  area,  and  to  use  the  same,  as  surface  wat<»r.  or  by  such  sewer  be- 
Bubject  to  the  public  easement;  and  ing  obstructed  at  the  time,  of  which  in- 
where  a  city  negligently  constructs  sew-  sufliciency  the  city  had  actual  or  con- 
ers  and  drains  in  such  a  manner  that  structive  notice,  or,  if  caused  by  the  ob- 
they  do  not  carry  off  the  rainfall,  and,  structions,  the  same  were  due  to  its  neg- 
as  a  consequence,  water  is  discharged  in-  lect,  unless  the  flood  was  caused  by  a 
to  the  area,  the  tenant  on  the  abutting  rain  fall  of  such  extraordinary  nature 
lot  may  recover  for  the  dnmnges  result-  as  could  not  re:ii»ombly  be  anticinnted. 
ing  from  the  discharge  of  the  water  in-  llarrigan  v.  Wilmington,  8  Houst. 
to  the  area,  where  it  does  not  appear  (Del.)  140,  12  Atl.  779. 
th<it  the  area  was  negli'zcntly  construct-  ^*Martin  v.  Brooklyn,  32  App.  Div. 
ed  or  out  of  repair,  so  thnt  its  condition  411.  52  N.  Y.  Supp.  1086. 
contributed  to  the  iniurv.  Dell  Rapids  ^^Winn  v.  Rutla*id,  .52  Vt.  481. 
^rercaniile  Co.  v.  Dell  Rapids,  11  S.  D.  "101  N.  Y.  139,  54  Am.  Rep.  604,  4 
110,75  N.  W.  898.  N.  E.  321. 
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to  protect  it  from  liability  for  the  resultant  damages,  unless  some  ade- 
quate provision  is  oontained  in  the  statute  for  making  such  compensa- 
tion. The  immunity  which  extends  to  the  consequences  following 
the  exCTcise  of  judicial  or  discretionary  power  by  a  municipal  body 
.  .  .  presupposes  that  such  consequences  are  lawful  in  their  char- 
acter, and  that  the  act  performed  might  in  some  manner  be  lawfully 
authorized.  When  such  power  can  be  exercised  so  as  not  to  create  a 
nuisance,  and  does  not  require  the  appropriation  of  private  property 
to  effectuate  it^  the  power  to  make  such  an  appropriation  or  create  such 
nnisanoe  will  not  be  inferred  from  the  grant  Where,  however,  the 
;ict8  done  are  of  such  a  nature  as  to  constitute  a  positive  invasion  of 
rhe  individual  rights  guaranteed  by  the  Constitution,  legislative  sanc- 
tion is  ineffectual  as  a  protection  to  the  persons  or  corporation  per- 
forming such  acts  from  responsibility  for  their  consequences."  As 
has  already  been  stated,  to  render  the  municipality  liable  it  must  fail 
to  take  some  steps  which  it  was  required  to  take.  The  municipal 
authorities  cannot  devise  and  adopt  a  plan  for  drainage  when  they  are 
if^rnorant  of  engineering,  or  of  the  kind  of  drain  which  would  be  suf- 
ticient  to  dispose  of  a  certain  quantity  of  water.  But  the  Ohio  court 
has  held  that  if  they  have  provided  a  system  which  is  adequate  at  tho 
time  of  its  construction,  and  which  there  is  no  reason  to  believe  will 
become  inadequate,  the  municipality  is  not  responsible  to  a  lot  owner 
for  damages  from  its  overflow  because  the  drainage  system  becomes 
insufficient  in  times  of  heavy  rain,  due  solely  to  the  increased  quantity 
of  water  turned  into  it  by  the  improvement  of  other  lots  by  individual 
owners  thereof.  *•  Whether  such  doctrine  is  correct  or  not  in  its  ap- 
plication to  any  particular  case  must  depend  upon  the  facts  of  the 
case.  If  the  drain  was  constructed  with  the  understanding  that  the 
water  from  the  property,  as  it  was  improved,  would  be  turned  into 
the  drain,  the  municipality  cannot  escape  liability ;  but  if  the  water 
was  turned  into  the  drain  by  private  individuals  without  the  knowl- 
edge or  consent  of  the  municipality,  it,  of  course,  would  not  be  liable. 
In  case,  after  the  construction  of  an  adecjuate  sewer,  the  city  changes 
the  grade  of  its  streets  and  turns  water  into  the  sewer  which  exceeds 
itB  capacity,  the  municipality  is  liable  for  the  injuries  thereby 
canscd.'^ 
254a.  Who  is  to  devise  plan. —  To  make  the  exercise  of  judgment  as 

'Springfield    v.    SpencCy   39   Ohio   St.  crroiind  that  in  that  case  tlie  incapacity 

W5.  of  the  sewer,  when  constnieted,  to  serve 

"Ainff  ▼.  Granger,  21  R.  T.  93.  41  Atl.  the     purpose    then    contemplated     was 

I0I2.   This  case    is   diHtingni^^hod   from  complained  of. 
Baiter  r.  Tripp,    12    R.   I.  310,  on  the  ._ .. 
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to  the  capacity  of  a  drainage  ditch  an  honest  one,  so  as  to  relieve  the 
municipality  from  liability  in  case  the  drain  proves  to  be  inadequate, 
it  must  be  done  by  one  having  knowledge  of  the  matter  to  be  deter- 
mined. Members  of  the  common  council  having  no  expert  knowledge 
of  tlie  size  of  pipe  necessary  to  carry  a  certain  quantity  of  water  can- 
not be  permitted  to  determine  that  water  from  a  certain  section  shall 
all  be  made  to  flow  in  one  direction,  and  that  a  pipe  of  a  certain  size 
shall  be  provided  to  carry  it  away,  when  such  pipe  may  be  entirely 
inadequate  for  the  purpose.  The  question  must  be  submitted  to  a 
competent  engineer  and  the  size  determined  by  scientific  means ;  and 
it  is  not  until  that  has  been  done  that  the  mimicipality  can  claim  that 
it  has  exercised  an  honest  discretion  in  the  matter.^  If  a  competent 
engineer  has  been  employed  and  the  plan  devised  by  him  followed, 
the  municipality  cannot  be  held  liable  by  reason  of  the  system  fail- 
ing to  carry  all  the  water  which  is  offered  to  it'  Carelessness  in  the 
selection  of  an  agent  to  prepare  the  plans  is  as  much  a  ground  for 
liability  on  the  part  of  the  municipality  as  is  negligence  in  the  con- 
struction of  the  work.^  The  public  authorities,  and  not  the  citizens, 
have  the  right  to  select  the  plan.^  But  to  relieve  itself  from  liability 
the  municipality  must  show  that  the  authorities  exercised  the  power 
given  them.*  It  eannot  relieve  itself  from  liability  if  it  contracts  to 
permit  the  one  over  whose  property  the  drain  is  constructed  to  decide 
upon  the  plan.* 

*Terre  Haute  ▼.  Eudnut,  112  Ind.  542,       *A  raanicipal  oorporation  eannot  es- 

18  N.  E.  686 ;  Harrigan  ▼.  Wilmington,  cape  liability  to  one  injured  by  the  neg- 

8  Houst.  (Del.)  140,  12  Atl.  779.  ligent  construction  of  a  sewer  on  the 

^Dianumd  Match  Co.  v.  Neto  Haven,  ground  that,  in  order  to  obtain  an  out 

5S  Conn.  510,  3  Am.  St.  Rep.  70,  13  Atl.  let  for  the  sewer,  it  was  necessary  to 

409;  Harrigan  v.  Wilmington,  8  Houst.  construct  it  across  a  canal,  to  obtain 

(Del.)  140,  12  Atl.  779;  Terre  Haute  t.  permission   for   which  it   consented   to 

Hudnut,  112  Ind.  542,  13   N.  E.   686;  constnict   the   sewer  according   to   the 

Van  Pelt  v.  Davenport,  42  Iowa,  308,  20  plans    and    specifications    prepared    bv 

Am.  Rep.  622;  Ellice  Twp.  v.  Hiles,  23  the  canal  company's  oigineer,  where  tlw 

Cto.  8.  G.  429.  street  on  the  line  of  which  the  sewer 

Turnpike  trustees  authorized  to  cut  was  built  crossed  the  canal  at  right  an- 
drains  in  lands  adjoining  the  roads  on  gles,  and  was  a  lawfully  existing  high- 
making  reasonable  satisfaction  to  the  way,  having  been  used  as  a  public  street 
owners  thereof  are  not  liable  for  over-  for  more  than  twenty  years,  by  virtue 
flowing  adjoining  land  by  the  construe-  of  which  the  municipal  corporation  had 
tion  of  a  drain  where  they  icted  accord-  the  power  and  authority  to  oomstruet 
ing  to  the  plans  of  a  competent  survey-  the  sewer  under  the  canal  according  to 
or.  Sutton  v.  Clarke,  1  Marsh.  437,  6  its  own  plans,  without  submitting  to 
Taunt.  29,  16  Revised  Rep.  563.  the  demands  of  the  cmnpany,  provided 

'Herring  v.  District   of  Columbia,  2  it    did    no    injury    to    the    canal.     Ft. 

Maokey,  87.  Wayne  v.  Coombif.  107  Ind.  76»  67  Ab. 

^Denver  v.  Capelli,  4  Colo.  25,  34  Am.  Rep.  82,  7  N.  E.  743. 
Rep.  62. 

*Allen  ▼.  Boston,   159  Mass.   324,   38 
Am.  6t  R^.  423,  34  N.  £.  519. 
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S64b.  Cases  denying^  all  liabUity.— There  are  decisions  which  carry 
the  doctrine  of  nonliability  for  defects  in  plans  to  the  full  extent  of 
denying  liability  even  when  a  trespass  is  committed.  Some  of  these 
cases  rest  upon  principles  which  are  not  of  general  application,  and 
others  which  appear  to  subscribe  to  that  doctrine  will  be  found  upon 
careful  examination  not  to  do  so  to  the  full  extent.  Thus,  in  Dixon  v. 
Metropolitan  Bd.  of  ^York8,^  it  was  held  that,  in  England,  where 
there  are  no  constitutional  safeguards,  if  the  duty  of  constructing  a 
sewer  system  is  imposed  upon  the  local  board  by  statute,  it  will  not 
be  liable  for  injuries  caused  by  works  which  are  constructexi  with 
due  care.  Some  of  the  confusion  on  this  subject  rises  from  the  failure 
to  distinguish  between  the  several  elements  which  may  enter  into  a 
general  plan  of  drainage.  There  may  first  be  the  determination  to  en- 
ter upon  a  scheme  of  drainage.  This  is  merely  a  legislative  matter, 
and  there  is  no  liability  for  failure  to  exercise  it,  or  in  exercising  it 
in  an  imperfect  manner.  Then  there  is  a  choice  of  route.  This  is 
alflo  a  l^slative  matter,  and  there  is  no  liability  for  failure  to  select 
the  best  route.  There  is  also  the  legislative  power  to  adopt  the  plan 
which  shall  be  applied  to  the  route  selected.  There  is  no  obligation 
to  select  the  best  plan  that  can  be  devised.  All  that  is  required  is  that 
the  plan  must  be  reasonably  sufficient  for  the  purpose  aintemplated.^ 

*  Lw  R-  7  Q.  B.  Div.  418,  50  L.  J.  Q.  B.  providod  for,  when  it  is  deciding  what 

N«  8.  772,  45  L.  T.  N.  S.  312,  30  Week,  route  the  street  shall  take,  the  expedi- 

Rep.  83,  46  J.  P.  4.     In  that  case  it  was  ency  of  laying  it  out,  or  its  grade,  the 

held   that  the  principle   of  Fletcher  v.  citv  is  exercising  judicial  duties,  and  it 

RyUmd9,  L.  R.   1   Exch.  265,  35  L.  J.  will    not   he    responsible    for    errors   of 

Exeh.  N.  S.  154,  12  Jur.  N.  S.  603,  14  judgment,  but,  having  decided  it  expe- 

L.  T.  N.  S.  623,  14  Week.  Rep.  109,  4  dient  to  obstruct  the  natural  channel  of 

Hurlst.  k,  C.  263,  does  not  apply.  these  waters,  and  to  divert  them  into 

In  the  absence  of  negligence,  a  munic-  another  and  artificial  channel,  then  in 

ipal   corporation   is   not   liable   for   the  executing  this  plan,  including  the  con- 

mioding  of  cellars  caused  by  the  over-  struction  of  the  sewer  and  fixing  upon 

flow  from  the  sewer  backing  into  them,  its  size  or  capacity,  the  city  exercises 

unless  made  so  by  statute,  either  by  ex-  purely   ministerial   duties,   in    the    per- 

press  provision  or  by  reasonable  intend-  formancc  of  which  it  is  held  to  the  ex- 

meot.     And  a  statute  requiring  them  to  crcise   of   reasonable  care.     McClurc   v. 

keep  the  sewers  so  as  not  to  create  a  Red  Wing,  28  Minn.  186,  9  N.  W.  767. 
noiflance  does  not  make  them  liable  in        In  Winn  v.  Rutland,  52  Vt.  481,  the 

the    absence    of    negligence.      St rrl ton's  court  says:     In  acting  under  the  char- 

Derhjf  Breicery  Co.  v.  Derby   [1894]    1  ier    power    to    construct    sewers,    the 

Cfa.  431,  63  L.  J.  Ch.  N.  S.   1.35,  8  Be-  municipal   authorities   must  necessarily 

ports,  608,  69  L.  T.  N.  S.  791,  42  Week,  deliberate  and  adjudge  upon  the  syst4m 

Rep.  683.  or  plan  of  the  work, — when  to  peVfomi 

*Uppinfftan  ▼.  Netc  York,  165  N.  Y.  it  and  where  to  locate  it.     So  far  no  lia- 

222.  53  Ia.  R.  A.  550,  59  N.  K.  91 ;  King  bility  to  private  action  is  incurred  for 

T.  Kansas  City,  58  Kan.   334,  49  Pac.  errors  of  judgment  or  want  of  foresight. 

W;   Denver   v.   Capelli,  4  Colo.  25,   34  If  the  plan  is  carried  out  in  a  proper 

Am.  Rep.  62.  manner,  the  charter  power  is  a  comploto 

In  lavin/^  out  a  street  across  a  ravine  bar  to  a  claim  for  consequential  dum- 

■  wbicli  there  is  a  flow  of  water  to  be  ages  to  persons  or  property,  although 
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The  next  step  is  the  caring  for  the  water  which  has  been  collected  by 
the  drainage  system.  This  is  no  longer  a  discretionary  or  legislative 
matter,  but  a  duty  which  the  municipality  has  brought  upon  itself 
by  its  attempt  to  interfere  with  the  natural  course  of  the  drainage, 
and  it  cannot  relieve  itself  from  liability  for  failure  to  perform  that 
duty  in  an  ordinarily  prudent  manner.*  The  reason  for  the  liability 
of  the  municipality  for  some  of  its  acts  and  not  for  others  is  well 
stated  by  Judge  Hall  in  Young  v.  Kansas,^  where,  in  distinguishing 
ministerial  from  judicial  duties,  he  says :  The  distinction  between  the 
ministerial  and  judicial  duties  of  a  municipality  would  seem  neces- 
sarily to  rest  upon  a  discretion  had  by  the  city  to  discharge  or  not  dis- 
charge the  duty,  because  where  the  duty  is  absolute  and  imperative, 
and  the  city  has  no  discretion,  the  duty  is  ministerial,  its  discharge 
not  depending  upon  the  exercise  of  judgment^  but  being  required  by 
law.  It  is  by  force  of  this  reason  for  the  distinction  between  minis- 
terial and  judicial  duties  that  a  duty  which  is  judicial  before  the  mu- 
nicipality has  entered  upon  the  performance  of  it  frequently  becomes, 
when  its  performance  is  entered  upon,  ministeriaL  The  municipality 
has  a  discretion  to  do  or  not  to  do  the  work ;  the  duty  is,  therefore,  ju- 
dicial up  to  the  time  that  it  is  determined  to  do  the  work ;  but  when  the 
work  is  ordered,  the  law  often  requires  that  it  be  done  in  a  particular 
manner,  or  that  it  be  not  done  in  a  certain  way,  and,  therefore,  after 
the  work  is  ordered,  the  duty  of  the  municipality  to  do  the  work  in 
the  manner  required,  and  not  to  do  it  in  tlie  way  forbidden,  is  minis- 
teriaL The  municipality,  as  to  these  two  things,  has  no  discretion ; 
as  to  them  its  judgment  is  superseded,  controlled,  and  directed  by  the 
requirements  of  the  law,  and  its  duty  is  to  comply  with  these  require- 
ments. Failure  to  keep  this  distinction  in  mind  has  led  to  some 
decisions  which  seem  to  hold  that  there  is  no  liability  even  if  the  plan 
is  so  defective  as  to  cast  collected  water  onto  abutting  property/'* 

the  same  act,  if  done  without  legisla^  *27  Mo.  App.  101. 

tive  sanction,  would  be  actionable.     So-  ^Pressman   v.   Diokaon   Oity,    13    Pa. 

lus  populi  suprema  lex.  Super.  Ct.  236;  Cumminga  v.  Toledo,  12 

But  the  court  further  says  it  is  diffi-  Ohio  C.  C.  650;  White  ▼.  Tcusoo  City,  27 

cult  to  see  why  the  location  of  a  sewer  Miss.  367;   Magarity  v.  Wilmington ^  5 

h  not  one  of  the  most  important  factors  Houst.    (Del.)   530;  Beach  v.  8or<inton, 

in  the  problem  how  to  build  the  sewer  6   Jjack.   Jjegal   News,  26;    Sullivan   ▼. 

with  reasonable  skill.    When  the  plan  Pittsburg,  5  Pa.  Super.  Ct  357. 

fixes  the  location  through  a  certain  sec-  A  municipal  corporation  is  not  liable 

tion  of  a  municipality,  the  duty  to  as-  for  the  flooding  of  low-lying  lands  by 

sume  is  to  construct  the  sewer  in  that  the  construction  of  a  drain   under  its 

location  with  due  care  and  proper  skill  lawful  powers,  because  of  an  error  of 

to  the  end  that  it  shall  convey  the  drain-  judgment    in    making    a    culvert    too 

age  emptied  into  it  to  its  ultimate  des-  small,  in  the  absence  of  wantonness  or 

tination   witliout    injury    to    residents  malice.     Thihodaux   v.     Thihodaux,    46 

along  its  route.  lia.  Ann.  1528,  16  So.  450. 

*8ee  ante,  §  254.  A  city  is  not  liable  to  one  injured  by 
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These  decisions  are  not  supported  by  true  principle,  and  are,  for 
the  moat  part,  decisions  by  courts  not  of  last  resort  Negligence 
in  devising  the  plan  of  a  culvert  having  an  outlet  in  another 
eidvert  intersecting  it  nearly  at  right  angles,  wliereby  it  became 
tilled  up  by  accumulation  of  sand  and  dirt,  will  not  be  imputed,  as  a 
matter  of  law,  to  a  municipal  corporation,  so  as  to  render  it  liable  for 
the  overflow  of  adjacent  land,  in  the  absence  of  evidence  showing  the 
(letails  as  to  size  and  construction  of  both  culverts  and  the  care  exer- 
cised in  adopting  the  plan, — especially  when  the  work  was  done  with 
the  knowledge  and  consent  of  the  complaining  owner,  and  upon  the 
recommendation  of  the  street  committee  of  which  he  was  a  member.® 
In  addition  to  the  above  cases  there  are  a  few  decided  under  the  pe- 
culiar New  England  theory  that  the  officers  in  charge  of  the  work 
are  not  the  servants  of  the  municipality,  so  that  it  is  not  liable  for 
their  acts.  Thus,  in  Boston  Belting  Co.  v.  Boston,''  it  is  said  that  the 
reason  of  exempting  a  municipal  corporation  from  liability  for  in- 
juries caused  by  a  defect  in  the  plan  or  system  of  sewerage  built  by 
order  of  mayor  and  aldermen  is  that  the  mayor  and  aldennen,  in 
laying  out  sewers,  act  as  an  independent  body  of  officers,  and  that  the 
city  has  no  control  over,  and  no  responsibility  for,  the  plan  or  system 
adopted.*  Where  general  laws  place  the  duty  of  constructing  drains 
and  sewers  on  municipal  officers,  such  officers,  in  the  performance 
of  such  duty,  act  as  public  officers,  and  not  as  agents  of  the  munici- 
pality; and  the  municipality  cannot  be  held  liable  for  injuries  re- 
sulting from  their  negligence.®  The  construction  of  sewers  is  not 
within  the  scope  of  the  corporate  authority  of  a  town.  The  municipal 
officers  are  the  only  tribunal  authorized  to  construct  sewers,  and  for 

falling  into  a  partiaHy  covered  sewer,  ^  149  Mass.  44,  20  N.  E.  320. 

where  the  charge  of  negligence  is  based  *E8ies  ▼.  China,  56  Me.  407 ;  Oilpai- 

upon  the  plan  of  the  work,  and  not  up-  rick  y.  Biddeford,  86  Me.  534,  30  Ail. 

on  the  execution  of  the  plan.    The  plan  00 ;   Willett  v.  8t,  Albans,  60  Vt.  330, 

of  fudb  a  work  is  in  the  nature  of  legls-  38  Atl.  72. 

LatiTe    action,    the    lawful    exercise    of  So,  where  county  commissioners  are 

which  cannot  he  a  wrong.    Lansing  v.  authorized  to  improve  the  channel  of  a 

Tooloii,  37  Mich.  152.  stream    running    through    a    city    for 

A  monicipal  corporation  is  not  liable  drainage  purposes,  the  sufficiency  of  an 

for  damages  to  goods  in  a  cellar  from  existing  culvert  to  carry  the  increased 

the  flooding  thereof  by  back  water,  by  flow  of  water  is  a  matter  for  their  de- 

the  catting,  either  of  a  private  drain  es-  termination,    and    the    city    cannot    be 

tabliihed  by  permission,  or  df  a  public  made  liable  for  injuries  caused  by  the 

Mwer,  imless  the  cutting  was  unnecea-  damming  back  of  the  water  because  of 

nnr,  or  the   repairing  thereof  by  the  its   insufficiency.     Cochrane   v.   Maiden, 

monietfuJ   authorities    was   done   in    a  152  ^iass.  365,  25  N.  E.  620. 

BeeVmnL  miskilful.  and  unworkmanlike  *Bulger  v.  Eden,  82  Me.  352,  0  !>.  R. 

DuiKr     Macon  v.  Stnall,  lOS  Ga.  309,  A.  206,  19  Atl.  829:  Child  y.  Boston,  4 

14  S  £.  152  Allen,  41,  81  Am.  Dec.  680. 
'Peru  r.  Broicn,  10  Ind.  App.  597,  38 
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the  torts  of  this  tribunal  the  town  is  not  responsible.^^  But  that  rule 
does  not  apply  where  the  peculiar  New  England  doctrine  is  not  in 
force." 

When  town  officers  are  not  actuated  by  any  malice  they  are  not  per- 
sonally liable,  even  for  the  negligent  location  and  construction,  for  the 
preservation  of  a  highway,  of  a  ditch,  due  to  an  error  in  judgment, 
whereby  the  waters  flowing  through  the  ditch  injure  private  property.** 

255.  Liability  for  defective  oonstmction. — The  municipality  in  cai> 
rj'ing  out  the  plan  and  actually  constructing  the  work  acts  in  a  min- 
isterial capacity,  and  is  liable  in  case  the  work  is  done  in  such  a  care- 
less manner  as  to  cause  water  to  be  cast  upon  abutting  property.' 
Therefore,  if,  by  reason  of  faulty  workmanship  or  material  employed, 
or  by  reason  of  failure  to  follow  the  plan  or  keep  the  work  in  repair, 
water  is  caused  to  flow  upon  abutting  property,  the  municipality  is 
liable  for  the  injury.* 


**Bnm9tD%ok  Gaslight  Co.  t.  Bruns- 
tciok,  02  Me.  403,  43  Atl.  104. 

''Chicago  v.  8eben,  165  111.  371,  46  N. 
E.  244. 

6o,  %  munici[>al  corporation  is  liable 
for  the  maintenance  of  a  sewer  in  such 
%  manner  as  to  constitute  a  nuisance, 
although  the  entire  charge  and  control 
of  the  sewers  is  vested  in  commissionei'H, 
where  they  are  not  independent  officers 
acting  for  themselves,  biit  constitute 
one  of  the  instruments  of  the  municipal* 
ity  and  government.  Bolton  v.  Xeic 
RocheUe,  84  Hun,  281,  32  N.  Y.  Supp. 
442. 

«-fifmi*fc  V.  Gould,  61  Wis.  31,  20  N. 
W.  369. 

'Montgomery  v.  Gilmer,  .33  Ala.  116, 
70  Am.  Dec  5*62;  Gift  v.  Reading,  3  Pa. 
Super.  Ct.  369;  Chicago  v.  Sehen,  165 
111.  371,  o6  Am.  St.  Rep.  245,  46  N.  E. 
244;  Thurston  v.  8t,  Joseph,  51  Mo.  610, 
1 1  Am.  Rep.  463 ;  Murphy  v.  Indianapo- 
lis, 158  Ind.  238,  63  N.  E.  469. 

If  a  city  exercises  legislative  func- 
tions in  adopting  a  plan  for  disposing 
of  water  which  sometimes  runs  through 
a  swale  the  outlet  of  which  is  stopped  by 
grading  a  street,  and  if  it  >vould  not  be 
liable  for  the  deficiency  and  imperfec- 
tion of  the  plan,  nevertheless,  as  it8  exe- 
cution would  be  a  ministerial  act,  tlie 
city  would  be  liable  for  negligence  in  ex- 
ecuting it  by  constructing  the  ditches  of 
insufficient  capacity,  if,  a8  a  proximat-e 
result,  injury  is  done  by  the  water 
stopped  bv  the  street  grade.  Boot  rice  v. 
Lmry,  45*  Neb.  149,  50  Am.  St.  Rep.  546, 
63  N.  W.  370. 

'Winn  V.  Rutland,  52  Vt.  481 ;  Willctt 
T.  fit.  Alhans,  69  Vt.   330,   38  Atl.   72: 


Butler  T.  EdgexrfOter,  2  Silv.  Sup.  CL  3, 

6  N.  Y.  Supp.  174;  Litchfield  v.  8fmth 
icorth,  67  III.  App.  398;  Denver  r. 
Rhodes,  0  Colo.  654,  13  Pac.  729;  Lo- 
gans jyort  T.  Wright,  25  Ind.  512;  Munn 
V.  Hudson,  61  App.  Div.  343,  70  N,  Y. 
Supp.  526. 

Departure  from  the  plan  will  render 
the  municipality  liable  for  injuriet* 
thereby    inflicted.     Hardy   v.    Brooklyn, 

7  Abb.  N.  C.  407. 

It  is  no  answ^er  to  a  charge  of  negli- 
gent construction  of  a  munidpal  ditch 
so  that  injury  results  to  say  that  it  was 
constructed  under  authority  of  law. 
compensation  having  been  tendered  for 
the  land  taken.  Stonehouse  v.  Bnnis- 
killen  Twp.  32  U.  C.  Q.  B.  562. 

A  city  is  answerable  for  negligent 
original  construction  of  a  sewer  or 
drain,  or  failure  to  keep  the  same  in  re- 
pair, or  a  discontiniuince  thereof  by 
walling  up  the  outlet  so  as  to  cause  wa- 
ter to  gather  therein  and  burst  out  or 
otherwise  escape  therefrom  in  largp 
quantities  into  cellars  and  basements, 
whether  located  above  or  below  the  street 
grade,  ^chr order  v.  Barahoo,  93  Wi.s. 
95,  67  N.  W.  27. 

in  Thurston  v.  8t,  Joseph,  51  Mo.  510, 

11  Am.  Rep.  463,  which  was  an  action 
by  a  lot  owner  to  recover  for  damages 
resulting  from  the  negligent  construe 
tion  of  a  sewer,  Adams,  J.,  in  delivering 
the  opinion  of  the  coiu't,  not  only  held 
that  the  plaint i IT  might  recover,  in 
which  he  was  supported  by  his  associ- 
ates, but  went  farther,  and  expressly 
overrule<l  the  case  of  8t.  Ijouis  y.  Gurvo, 

12  Mo.  414,  in  which  it  had  been  held 
that  a  municipality  was  not  liable  for 
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The  liability  of  a  municipal  corporation  for  the  flooding  of  private 
property,  caused  by  the  unskilful  or  improper  manner  in  which  the 
work  of  oonstnicting  a  sewer  was  performed,  is  the  same  as  that  of  aa 
individual  under  like  circumstances,  who  is  held  to  competent  skill 
in  any  work  he  may  undertake  that  may  affect  the  rights  of  others.' 
The  municipality  is  not  relieved  from  liability  by  the  fact  that  the 
injured  person  has  connected  his  property  with  the  sewer.^  Although 
the  municipality  does  not  authorize  the  defective  construction,  it  will 
be  liable  if  it  ratifies  it*  A  landownjer  need  not  incur  expense,  or 
take  precaution,  to  protect  his  premises  from  the  possible  conse- 
quences of  the  negligent  acts  of  a  local  board  in  constructing  a  defect- 
ive sewer.®  Where  an  injury  is  inflicted  by  the  negligent  construc- 
tion of  a  sewer,  the  person  injured  need  not  proceed  under  the  statu- 
toiy  remedy,  but  may  bring  an  action  to  recover  the  damages,'^  And 
the  fact  that  the  city's  indebtedness  exceeds  the  constitutional  limit 
is  no  defense  to  an  action  for  injuries  caused  by  negligent  construc- 
tion of  a  gutter,  so  as  to  cause  injury  to  abutting  property.* 

256.  Wrongful  or  negligent  acts.— The  principles  discussed  in  the 
section  immediately  preceding  stand  out  in  a  much  clearer  light  as 
?oon  as  we  get  away  from  any  idea  of  the  adoption  of  plans,  and  look 
at  the  act  as  it  really  is.  So,  whenever  it  is  seen  that  the  municipality 
has  committed  a  wrongful  act  in  turning  water  or  sewage  onto  abut- 
ting property,  there  is  no  hesitation  in  holding  that  it  is  liable  for  the 
injury.  Municipal  corporations  are  by  statute  generally  made  liable 
for  their  acts  of  negligence  the  same  as  private  individuals.  When 
the  question  arises,  however,  as  to  the  liability  of  a  county  or  drain- 
age district,  a  different  principle  applies.  Such  organizations  are 
merely  subdivisions  of  the  state  and  they  cannot  be  sued  any  more 
than  the  state  can,  unless  authority  to  bring  the  suit  is  granted  by  stat- 

damagw   oonRoquential   upon   the  grad-  occaHions   a   private  nuisance,   and   the 

ing  and  paving  of  a  Htreet,  in  pursuance  public  authorities  have  notice  of  the  ac- 

of    its    charter    authority.      With    him  cident,  a  duty  to  repair  arises,  for  the 

Sherwood    and    Ewing,    J  J.,    concurred,  breach  of  which   an   injured  individual 

the  latter  in  the  result  only,  while  Wag-  has   a   private    action.    Jersey   Oity   y. 

iwr,  J.,  wrote  a  separate  opinion  concur-  Kiernan,  50  N.  J.  L.  248,  13  Atl.  170. 
rinj:  in  the  result,  but  expressly  dissent-       'Magarity    v.    Wilmingtony    5    Houst. 

inj:  from  the  opinion  of  Adams,  J.,  so  (Del.)    530;   Denver  v.  Rhodes,  9  CJolo. 

far  as  it  overruled  such  case.     Vories,  554.  13  Pac.  729. 

J.,  having  been  of  couniiel,  did  not  sit  in       *Ft.   Wayne  v.  CoomhSf   107  Ind.  75, 

the  ease,  57  Am.  Rep.  82,  7  N.  E.  743. 

A  Now  Jersey  ease  is  out  of  line  on       '^Munk  v.  Watertotcn,  67  Hun,  261,  2ft 

this  question  in  holding  that  a  munie-  N.  Y.  Supp.  227. 

iptlity  ia  not  responsible  for  the  conse-       *Jironn  v.  Sargent y  1  Fost.  &  F.  112. 
qneneeA  of  a  break  in  a  public  sewer  due       HUothier  v.  Webster,  12  C.  B.  N.  8. 

to  faulty  construction,  even  though  the  790,  9  Jur.  N.  S.  231. 
result  of  carelessness  of  its  own  agents:       *Rartle  y.  Des  Btoines,  38  Iowa,  414. 
but.  after  such  break  has  occurred,  and 
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ute.  Therefore,in  determining  whether  or  not  they  are  liable  for  their 
negligent  acts,  attention  must  be  given  to  the  provisions  of  the  statute. 
Unless  a  county  is  made  liable,  either  by  general  statutory  provisions 
or  by  the  statute  under  which  it  attempts  to  carry  on  drainage  pro- 
ceedings, no  suit  can  be  brought  for  injury  caused  by  it;  but  the 
action  must  be  against  the  officials  causing  the  injury.*  In  Packard 
V.  Voliz  ^  it  is  said  that,  since  the  county  itself  is  not  liable,  its  agents 
cannot  be  made  liable.  But  that  conclusion  is  an  obvious  non  sequitur. 
Everyone  committing  a  trespass  on  the  property  of  another  is  liable 
for  his  acts,  wliether  he  is  principal  or  agent ^  And  the  agent  is  not 
relieved  from  the  acts  committed  by  him  merely  because  there  is  no 
redress  against  the  principal.  The  same  principle  which  applies  to 
a  county  applies  to  a  drainage  district.  Unless  the  statute  gives  a  right 
of  action  against  it,  no  suit  can  be  brought  against  it*  The  remedy  in 
such  cases  is  also  against  the  officers  personally.'    And  the  same  rule 

^Dashncr  v.  Mills  County,  88  Iowa,  ing  employed  skilful  and  oompot-ent  per- 
401,  66  N.  W.  468;  Packard  v.  VoltZy  94  sons  in  constructing  and  maint;iining  a 
Iowa,  277,  68  Am.  St.  Rep.  306,  62  N.  sluice  near  the  opening  of  a  cut  for  the 
VV.  767.  purpose  of  excluding  tidal  vraters,  axe 

A  county  is  not  liable  for  the  negli-  not  Uable  for  the  negligence  of  their 
genoe  of  the  contractor  to  whom  the  agents  which  results  in  the  bursting  of 
work  of  excavating  a  drain  is  let,  or  for  the  sluice  whereby  tidal  waters  come  in 
his  failure  to  do  the  work  in  accord-  and  flood  the  neighboring  lands, 
axioe  with  the  plan  adopted,  to  one  So,  a  drain  commissioner  who  casts 
wi^ose  land  is  flooded  as  the  result  of  upon  land  water  which  does  not  belong 
such  imperfect  work.  Thompson  y.  there  is  liable  in  damages  to  the  owner, 
Polk  County,  38  Minn.  130,  36  N.  W.  unless  he  provides  a  proper  outlet  to 
207.  take  it  away  from  the  premises.     Ouip- 

One  whose  crop  is  destroyed  by  rea-  cl  v.  Smith,  80  Mich.  100,  45  N.  W.  60. 
son  of  the  overflow  of  water  in  a  ditch  But  drainage  commissioners  are  not 
constructed  by  the  authority  and  direc-  personally  liable  for  the  overflow  of  an 
tion  of  the  county,  when  the  overflow  owner's  land  caused  by  the  construction 
was  caused  by  the' accumulation  of  sedi-  by  c<Mitractors  of  a  dam  necessary  in 
ment  in  the  ditch,  may  not  recover  the  prosecuting  the  work  of  the  district, 
value  of  his  crop  from  the  county,  where  they  merely  acted  under  the  order 
(ireen  v.  Harrison  County,  61  Iowa,  311,  of  the  court  in  letting  the  contract  for 
10  N.  W.  136;  Nutt  v.  Mills  County,  61  the  work,  and  had  no  immediate  super^ 
Iowa,  754,  16  N.  W.  636.  vision  of  its  execution.   MoOillis  v.  WU- 

='04  Iowa,  277,  68  Am.  St.  Rep.  306,   lis,  .30  lU.  App.  311. 
62  N.  W.  767.  *Elmorc  v.  Drainage  Comrs,   135  lU. 

•  See  note  to  Mayer  v.  Thompson-  £60,  25  Am.  St.  Rep.  363,  25  N.  E.  1010, 
Hutchison  Building  Co,  28  L.  R.  A.  433.  Affirming  32  111.  App.  122;  McGillis  v. 
This  principle  is  emphasized  by  the  Willis,  30  111.  App.  311. 
holding  that  drainage  commissioners,  al-  A  drainage  district  is  not  liable  for 
though  acting  as  public  servants,  carry-  damages  to  an  owner  of  land  lying  out- 
ing out  a  public  purpose,  are  liable  for  side  the  same,  from  overflow  caused  by 
the  negligence  of  their  servants  whereby  the  wrongful  and  injurious  manner  in 
ndjoining  lands  are  flooded.  Coe  v.  which  a  district  levoe  was  constructed. 
Wise,  L.  R.  1  Q.  B.  711,  37  L.  J.  Q.  B.  so  as  to  obstruct  the  natural  flow  of  wa- 
N.  S.  262,  14  L.  T.  N.  S.  891,  7  Best  &  tor.  Santa  Fc  Drainage  Dist.  v. 
S.  831.  Reversing  5  Best  &  S.  440,  33  L.  Waeltz,  41  111.  App.  576;  Elmore  v. 
J.  Q.  B.  N.  S.  281,  10  Jur.  N.  S.  1010.  Draiimge  Conns.  Ur>  111.  200,  25  Am. 
10  L.  T.  N.  S.  660,  12  Week.  Rep.  1030,  St.  Rep.  .303,  25  N.  E.  1010. 
where  it  was  held  that  drainage  com-  ^Russell  d  A,  Drainage  Dist.  v.  J^uih' 
missioners  acting  without  reward,  hav-  staff,  41  111.  App.  504. 


^ 
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applies  with  respect  to  a  township.®  At  common  law  the  same  rule 
applies  in  the  case  of  a  municipal  corporation.^  But^  since  municipal 
corporations  are  at  the  present  time  universally  made  liable  for  their 
acta  of  negligence,  the  fact  that  at  common  law  they  were  not  liable 
ia  immateriaL  > 

Taking  up,  then,  the  consideration  of  the  liability  for  wrongful 
or  negligent  acts,  no  one  will  dispute  that  there  is  a  liability  both 
upon  the  part  of  the  municipality  and  of  its  agents  for  throwing  eartli 
upon  private  property  in  the  construction  of  a  sewer.®  So,  if,  in  the 
construction  of  the  sewer,  a  nuisance  is  created  to  the  injury  of  pri- 
vate property,  the  property  owner  has  a  right  of  action  therefor.^ 
And,  if  sewage  is  permitted  to  escape  from  the  sewer  to  the  injury 
of  private  property  the  municipality  is  liable.^^  And  the  same  rule 
applies  to  the  bursting  of  a  sewer,  due  to  the  wrongful  act  or  neglect 
of  the  municipality;^^  and  to  negligently  constructing  a  sewer  so  as 
to  cast  water  onto  abutting  property  or  to  permit  it  to  flow  there.^- 

*T<utlor  V.  Avon  Twp.  73  Mich.  604,  41  21)  Am.  Rep.  703;  Flower  v.  how  Lcyton 

N.  W!703.  Local  Board,  L.  R.  5  Ch.  Div.  347,  46 

'Little  Rock  v.  VTillis,  27  Ark.  572.  L.  J.  Ch.  N.  S.  021,  36  Lu  T.  N.  S.  700, 

KJlark  V.  Wiles,  54  Mich.  323,  20  N.  25  Week.  Rep.  545. 

W.  63.  Whether    or    not   the    overflowing    of 

In  an  action  of  trespass  against  drain-  sewage  alleged   to  obstruct  the   use  of 

ige  commis-sioners  for  the  construction  premises  by  giving  rise  to  noxious  and 

of  certain  ditches  upon  an  owner's  land  ofTensive  smells  renders  them  unfit  for 

ritbin  the  drainage  district^  it  must  be  habitation   is   a  question   of   fact     Re- 

presumed  that  the  entire  damages  "con-  quena  v.  Lo8  AngeleSf  45  Cal.  55. 

sequent   upon    the    construction    of   the  ^Chalkley  v.  Richmondy  88   Va.  402, 

propoecd  work"  resulting  to  such  land-  29  Am.  8t.  Rep.  730,  14  S.  E.  339;  Close 

owner  were  considered  by  the  jury  in  y.  Woodstock,  23  Ont.  Rep.  99. 

the   original   condemnation  proceedings,  But  in  Massachusetts,  in  accordance 

and  the  only  question  for  the  jury  to  de-  with  the  doctrine  of  Barry  v.  Lowell,  8 

termine   ia 'whether  damages  sustained  Allen,  127,  85  Am.  Dec.  690,  it  is  held 

by  hiiB  by  reason  of  the  construction  of  that  a  town  is  not  liable  for  injury  to 

<iuch  ditch  in  a  particular  manner  were  property  owners  by  the  percolating  of 

>uch  as  were  consequent  upon  its  con-  water  from  its  catch  basins  or  gutters 

:Un3ction,  and  therefore  included  within  through  the  soil  into  adjoining  closes. 

the  condemnation  proceedings.    Doyle  v.  The  only  remedy  of  the  landowners  is 

Baughman,  24  111.  App.  614.  to  raise  such  barriers  against  the  water 

*Clark  Y.  Peckham,  9  R.  I.  455;  Ed-  as  will  prevent  its  injuring  them.    Ken- 

mn^dson  Y.  I/oherly,  08  Mo.  523,  US.  nison  v.  Beverly,  146  Mass.  467,  16  N. 

W.  990.  E.  278. 

<lrdinari1y,    a   city   will   be   enjoined  ^^ Bloom  y.  San  Francisco,  04  Cal.  503, 

from  using  or  constructing  a  sewer  or  3  Pac.  129. 

drain  so  as  to  create  a  nuisance  by  cans-  ^Valparaiso  y.  Ramsey,  11  Ind.  App. 

inz  a  deposit  of  filth  or  noisome  smells  215,  38  N.  £.  875;  Montgomery  v.  Gil- 

adjicent    to    private    property.      Petti-  more,  33  Ala.  116,  70  Am.  Dec.  562. 

grew  v.  Rvansille,  25  Wis.  223,  3  Am.  Where  a  municipality  entered  into  a 

Rpp.  50;  Stoddard  v.  Saratoga  Springs,  contract  for  the  construction  of  a  sewer, 

127  K.  Y.  261,  27  N.  E.  1030;  Beach  y.  providing  that  it  should  be  done  accord- 

Elmira,  22  Hun,    158;    Dierks  y.  High-  ing  to  the  directions  and  to  the  satis- 

r«y  Comrs.  142  III.   197,  31  N.  E.  496;  faction  of  the  city  engineer;  and  where, 

Butler  r.  Thomasville,  74  Ga.  570;  Dan-  during  the  progress  of  construction,  in 

Atffyrf  Ji.  R.  Co,  V.  ^orwalk,  37  Conn,  order  to  get  rid  of  water  coming  down, 

i(V;  M^otrjf  r.  Danbury,  45  Conn.  650,  it  was  dammed  back  to  raise  it  to  the 
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So,  if  the  municipality  turns  waste  water  from  a  canal  constructed 
for  the  introduction  of  a  water  supply  into  the  city  into  the  sewers^ 
in  such  quantities  that  the  water  is  caused  to  How  upon  lands  through 
which  the  drains  run,  the  city  is  liable,  although  tlie  water  may  run 
in  its  natural  course  in  the  drains  and  sewers  of  the  city.'^  And  the 
liability  extends  to  collecting  and  casting  such  quantities  of  wat^r  into 
the  sewers  as  to  overtax  them  to  the  injury  of  abutting  owaiers.***  The 
municipality  is  not,  however,  liable  for  accidents;  but,  in  order  to 
hold  it  liable,  it  must  be  shown  to  have  been  negligent  or  to  have  com- 
mitted an  intentional  trespass.^^  The  municipality  may  be  made  an 
insurer  by  statute,  and,  in  case  it  is  so,  it  will  be  liable  for  injuries 
caused,  whether  it  was  negligent  or  not.^**  In  case  the  injury  is  the 
necessary  result  of  the  construction  of  the  drain  the  remedy  is  under 
the  statute  for  compensation,  and  not  by  action  of  trespass.  ^^  And 
in  any  event  a  recovery  can  be  based  only  upon  the  ground  for  which 
damages  were  sought  in  the  petition.'*    If  the  sewer  is  a  continuing 

level  cf  anotl;er  sewer  which  was  used  thence  into  the  city  drain  is  not  suffi- 
as  an  outlet,  and,  in  consequence  of  cient  to  establinh  a  prima  facie  case  oi 
heavy  rains,  the  water  thus  penned  ne<rligcnoe  against  the  dty;  a  specific 
back  overflowed  into  plaintiff's  cellar, —  ground  of  negligence  must  be  proved, 
tfir  city,  and  not  the  contractors,  is  lia-  Noble  v.  Toronto,  46  U.  C.  Q.  B.  519. 
blc.  a.s  the  work  was  done  under  the  **  Under  a  statutory  obligation  to 
city's  control  and  supervision.  Qraa-  maintain  a  public  drain  in  repair  so  as 
sick  V.  Toronto,  39  U-  C.  Q.  B.  306.  to  afford  sufficient  and  suitable  flow  for 
Turnpike  trustees  are  liable  for  neg-  all  drainage  entitled  to  pass  through  it, 
ligently  constructing  drains  with  insuffi-  a  municipal  corporation  is  liable  for 
cient  catch  basins,  whereby  adjoining  damage  resulting  from  so  overcharfring 
land  is  flooded,  although  acting  for  the  a  drain  that  in  time  of  excessive  rains 
public  benefit.  Whitehouse  v.  FeUowes,  premises  entitled  to  drainage  are  flowed 
10  C.  B.  N.  S.  765,  30  L.  J.  C.  P.  N.  S.  thereby.  Blood  v.  Bangor,  66  Me.  154. 
306,  4  L.  T.  N.  S.  177,  9  Week.  Rep.  557.  "  Where,  as  a  necessary  and  una  void- 
Drainage  commissioners  are  liable  for  able  consequence  of  the  grading  and 
the  entire  damages  resulting  from  the  sewering  of  a  street,  and  not  through 
flooding  of  lands  caused  by  the  negligent  lack  of  care  or  negligence,  a  space  for- 
oonstruction  of  their  works,  although  merly  occupied  by  the  plaint ilFs  drain 
the  damages  may  have  been  increased  by  Avas  filled  up,  thus  cutting  off  his  drain, 
the  act  of  difl'erent  landowners  in  at-  his  remedy  is  not  by  an  action  of  tres- 
tempting  to  protect  their  property  from  pass,  but  by  a  proceeding  before  viewers, 
the  action  of  the  water,  as,  although  as  his  injury  muAt  be  regarded  on  the 
such  adjoining  owners  may  have  been  same  footing  as  a  taking  for  public  use : 
wrongdoers,  the  primary  cause  of  the  and  in  the  proceeding  before  viewers  the 
injury  was  the  negligence  of  the  com-  question  is.  Was  the  injury  the  neoes- 
Busfiioners,  and  the  damages  cannot  be  sary  consequence  of  the  plan  adopted? 
apportioned  between  the  several  wrong-  and  whether  a  better  plan  might  have 
doers.  Collins  v.  Middle  Level  Comrs.  been  adopted  cannot  be  considered.  Cur- 
L.  R.  4  C.  P.  279,  38  L.  J.  C.  P.  N.  S.  ran  v.  East  Pittsburg,  20  Pa.  Super.  CU. 
236,  20  L.  T.  N.  S.  442.  690. 

"Phinizy  v.  Augusta,  47  Ga.  260.  "  Where,    before    a    sewer    was     con- 

^Jjcbanon  v.   TuHford,    13   Ind.   App.  strncted   by   a  city,  an  owner   of   land 

384.  41  N.  £.  844.  abutting  on  the  street  bad  the  use  of 

^8mith  V.  New  York,  66  N.  Y.  296,  23  an  aqueduct  as  a  sewer,  and  no  injury 

Am.  Rep.  53,  AfQrming  4  Hun,  637.  to   such    land    resulted    therefrom,    and 

The  mere  fact  that  water  came  into  such  owner  sues  the  city  for  injury  to 

a    cellar    from    a    drain    running    from  his  estate  by  reason  of  the  insufficient 
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nuisance  the  action  may  be  brought  only  for  the  damages  which  have 
accrued  up  to  the  tirae  of  bringing  the  suit;  and  a  recovery  will  not 
bar  an  action  for  those  which  subsequently  accrue.'®  Tlic  projx^rty 
o^-ner  will  not  be  left  to  his  action  for  damages  if  that  is  not  ade- 
quate^ but  he  may  have  au  injunction  to  restrain  the  continuation 
of  the  injury.^^  But  in  case  large  expenditure  will  be  incurred,  and 
ihc  structure  will  not  necessarily  be  a  nuisance,  but  may  become  so  by 
its  operation,  to  be  entitled  to  an  injunction  against  the  structure  the 
complainant  must  proceed  promptly.^  ^  If,  in  draining  a  lake  for  the 
<*onfltruction  of  a  road  across  it,  injury  is  caused  to  the  lands  of  an 
abutting  owner,  the  one  responsible  for  the  drainage  is  liable  in  dam- 
ages, although  the  lands  are  situated  over  7  miles  from  the  road- 
bed." One  interested  in  a  drain  only  so  far  as  it  operates  to  drain 
his  lands  is  not  entitled  to  use  the  water  flowing  therein  for  power, 
and  is  not  injured  by  the  diversion  of  the  flow  of  the  water  where  his 
<irainage  is  not  interfered  with.*' 

Negligeni  operation: — After  the  sewer  is  completed  the  municipal 
<x)rporation  may  be  liable  for  injuries  caused  by  its  negligent  use, 
although  it  does  not  of  itself  cause  injury.^*  Upon  this  principle 
there  is  liability  for  obstructing  the  drains  from  private  dwellings.*^ 

UBb  of  the  sewer,  he  cannot  in  such  ac-  operation  may  rrsnlt  in  injury  to  the 
tioD  reoorer  for  the  destruction  of  the  navigation,  and  in  flooding  other  lands, 
a4|iiediiet,  as  thexe  is  no  principle  of  the  possibility  of  its  so  doing  being  un- 
law by  whidi  he  can  transmute  his  claim  certain,  the  party  asking  that  the  con- 
fer damages  for  the  destruction  of  the  struct  ion  of  the  engine  be  restrained 
aqueduct  into  a  daim  for  damages  for  must  do  so  in  the  first  instance  before 
the  insufficiency  of  the  sewer;  and  if,  work  upon  it  has  commenced;  but,  if  he 
instead  of  suing  for  the  destruction  of  delays  application  to  the  court  until 
the  aqnedaet,  he  sees  fit  to  connect  with  after  that  time,  he  must  first  prove  the 
the  sewer,  he  can  have  no  better  right  injoiy  by  an  action  at  law.  Ripon  v. 
of  action  for  damages  resulting  from  Hohart,  3  Myl.  &  K.  169,  3  L.  J.  Ch.  N. 
the  connection  than  if  the  aqueduct  had  S.  145,  Coop.  Sel.  Cas.  333. 
never  existed.  Baaier  ▼.  Tripp,  12  R.  I.  '^Weiidel  v.  Spokane  County,  27 
310.  Wash.    121,   91    Am.    St.    Rep.   825,    67 

"^MulUgan   ▼.  Augusta,   115  Ga.   337,  Pac.  576. 

41  8.  E.  604.  ^Berry  v.  Tinaman,  108  Mich.  672.  66 

•Bruggink  ▼.  Thomas,  125  Mich.  9,  83  N.  W.  579. 

N.  W.  1019.  **8emple  v.  Vickshurg,  62  Miss.  63,  52 

It  is  not  necessary  to  give  the  statu-  Am.  Rep.  181. 
tory  month's  notice  for  a  cause  of  action  But  a  municipal  corporation  is  not 
against  a  local  board,  where  the  object  liable  for  the  misuse,  or  the  improper 
of  the  action  is  an  injunction  to  restrain  use,  of  its  drains  or  sewers  by  third  par- 
the  boaTd  from  permitting  its  sewage  ties,  so  as  to  injure  another,  unless  it 
ditch  to  overflow  onto  the  plaintiff's  has  consented  to  such  use,  or  negligent- 
land,  as  that  entitles  him  to  immediate  ly  permitted  its  continuance  after 
relief.  Flower  ▼.  Low  Legion  Local  knowledge  thereof.  Champaign  y.  Mor 
Bomrd,  lu  R.  5  Ch.  Div.  347.  46  L.  J.  guire,  56  111.  App.  618. 
Ch.  N.  &  621,  36  L.  T.  N.  8.  236,  25  ''Kiesel  v.  Ogden  City,  8  Utah,  237,  SO 
Wed:.  Rep.  546.  Pac.  768 :  Bragg  v.  Rutland,  70  Vt.  606, 

"  Where  the  construction  of  an  engine  41  Atl.  578. 

for  the  porpofie  of  draining  lands  into  a  A  municipality  is  liable  to  a  property 

rirer  is  DOt  of  itself  a  nuisance,  but  its  owner  for  injuries   resulting  from   the 
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So^  a  municipal  corporation  is  liable  for  damages  to  private  property 
from  flooding  caused  by  the  negligent  work  of  a  plumber,  acting  under 
a  license  from  the  city,  in  connecting  a  house  drain  with  that  in  the 
street,  which  could  have  been  prevented  if  the  city  had  exercised  that 
supervision  over  the  work  incumbent  upon  it  in  the  proper  mainto- 
nance  of  its  public  streets.^*  Where  an  act  incorporating  a  town  pro- 
vides that,  where  a  landowner  desires  to  connect  his  private  drain 
with  the  main  of  the  municipality,  he  may  do  so  at  his  own  cost)  under 
the  surveillance  of  an  officer  appointed  by  a  corporation,  the  private 
owner,  by  complying  with  such  privilege,  is  not  constituted  an  em- 
ployee of  the  municipality  or  under  its  control,  so  as  to  render  the 
latter  liable  for  damages  caused  by  his  acts.^^  A  municipality  is 
liable  for  negligence  which  replaces  a  broken  sewer  with  a  new  one 
without  compelling  a  connection  of  abutting  property  with  tiie  im- 
provement.^® As  has  been  seen  in  another  place,^*  a  right  granted 
by  a  municipality  to  place  a  private  sewer  in  a  street  is  a  mere  revoca- 
ble license,  and  therefore  there  is  no  liability  for  obstructing  it  by 
work  done  in  the  street^®  A  city  is  not  liable  for  damage  done  to  an 
iron  foundry  and  machine  shop  which  was  overflowed  because  of  tlie 
failure  of  the  municipality  to  keep  in  operation  the  draining  machine 
erected  for  public  utility.  A  city  is  not  responsible  for  the  injury 
of  private  property  by  an  act  of  omission  or  commission,  unless  such 
act  is  without  the  authority  of,  or  against,  law,  or  is  improperly  or 
wantonly  executed.**  If,  in  constructing  the  drain,  wells  or  ponds 
on  private  property  are  needlessly  drained,  the  municipality  will  be 
liable  for  the  injury.*"^^  It  is  no  defense  to  an  action  against  a  mu- 
nicipal corporation  for  injuries  caused  by  a  sewer,  that  it  was  placed 
on  private  property  where  the  municipality  had  no  power  to  control 
it  It  is  its  duty  to  obtain  the  right  to  control  sewers  which  it  con- 
negligent  reconstruction  of  a  sewer  by  a  and  absented  thereto.  Powers  v.  Coun- 
tunnel  company  acting  under  a  statute  cil  Ulu^s,  50  Iowa,  197. 
authorizing  it  to  build  the  tunnel,  and  ^Anderson  v.  Wilmington^  8  Houst. 
requiring  it  to  reconstruct,  under  the  (Del.)  510,  19  Atl.  609. 
supervision  of  the  city  engineer,  any  "Dallas  v.  ;8f*.  Louis,  32  Can.  S.  G. 
sewer  cut  in  so  doing ;  and  the  fact  that    120. 

neither  such  officer  nor  the  municipality       ^Bctterly  v.  SoranioUy  5  Lack.  J^gal 
exercised  any  control  over  such   recon-    News.  179. 
struction  do©8  not  relieve  the  city,  as  it       "See  ante,  S  217a. 
was  thoir  dutv  to  have  done  so.     Fink       ^Eddy  v.  Granycr,  19  R.  I.  105,  28  L, 
V.  8t.  Louis,  71  Mo.  52.  R.  A.  517,  31  Atl.  831. 

A  city  need  not,  in  permitting  a  gas       '^Bennett  v.  New  Orleans,  14  La.  Ann. 
pipe  to"  be   laid   through   a  sewer,   net    120. 

through  its  city  council  while  in  regular  *^Amhrose  v.  Buffalo,  20  Abb.  N.  C. 
session,  to  be  liable  for  the  result;  but  140.  20  N.  Y.  Supp.  120;  Tro'rhridge  v. 
it  is  sufficient  if  the  council  had  notice  Brookline,  144  Mass.  139,  10  N.  £.  796. 
of  the  proposed  action,  and  of  its  efTect, 
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stnicts,  and  it  will  be  liable  for  injuries  caused  by  failure  to  do  so.'' 
And  the  fact  that  the  sewer  was  located  over  private  property  with 
the  consent  of  the  owner  will  not  absolve  the  municipality  from  lia- 
bility to  the  landowner  for  negligently  constructing  it.^*  The  rights 
of  one  whose  property  is  injured  by  a  deposit  of  sewage  near  it  are 
not  affected  in  any  way  by  the  fact  that  the  sewer  was  wrongfully 
•constructed  through  the  private  property  of  another  person,'** 

257.  Public  liability  for  injury  by  private  or  adopted  drain. — ^In  case 
of  injury  by  negligent  construction  of  a  sewer  in  a  street  it  will  be  pre- 
sumed that  the  work  was  done  by  the  proper  authorities,  and  no  proof 
of  that  fact  will  be  necessary  for  a  recovery.*  So  that>  in  the  absence 
of  evidence  that  the  municipality  was  not  the  owner  of  the  drain,  it 
will  be  presumed  to  be  liable  for  every  drain  in  a  public  street.  But 
the  municipality  is  not  liable  as  such  for  injuries  caused  by  failure  to 
keep  open  drains  on  its  private  property,  by  reason  of  which  persons 
who  are  permitted  to  use  them  are  injured.^  So,  a  city  is  not  liable 
to  a  private  individual  for  damages  due  to  the  flooding  of  his  cellar 
with  water  set  back  from  a  sewer  through  a  private  drain  maintained 
for  his  private  advantage  and  convenience.'  If  the  municipal  corpo- 
ration adopts  and  uses  private  drains  it  will  be  liable  for  injuries 
caused  by  them  the  same  as  though  it  had  constructed  them.*  But  if 
the  aewer  is  under  control  of  a  private  individual  the  municipality 
does  not  become  responsible  for  it  by  connecting  its  drains  therewith.' 

"J^.  Wayne  v.  Coombs,  107  Ind.  75,  N.  E.  045,  Affirming  53  Hun,  329,  6  N. 

57  Am.  Rep.  82,  7  N.  E.  743.  Y.  Siipp.  453. 

^Bioddard  ▼.   Saratoga  Springs,   127  *DermofU  v.  Detroit,  4  Mich.  435. 

N.  Y.  261.  27  N.  E.  1030,  Affirming  22  ^Keicanee  v.  Ladd,  68  111.  App.   164; 

y.  Y.  8-  R-  216,  4  N.  Y.  Supp.  745.  Bolton  v.  New  Rochelle,  84  Hun,  281,  32 

But  in  another  case  it  was  held  that,  N.  Y.  Supp.  442 ;  Chalkley  v.  Richmond, 

if  a  municipal  corporation  has  built  a  88  Va.  402,  29  Am.  St.  Rep.  730,  14  S. 

npon  private  property  with   the  E.  330 ;  Taylor  y.  Austin,  32  Minn.  247, 


knowledge  and   consent,   or  at  the   re-    20  N.  W.  157;  Hamlin  v.  Biddeford,  05 
of  the  owner,  it  will  not  be  liable  Me.  308,  49  Atl.  1100. 


for    th 


for    the   discharge    of    sewage     thereon       A  municipality  using  a  private  sewer 

through  a  defect  in  the  pipe,  since  the   with  the  consent  of  the  o^^ner,  as  part 

remedy  is  to  remove  the  sewer.     Sear-   of    its    drainage   system,    is    liable   for 

ing  Y,  Saratoga  Springs,  30  Hun,  307,   negligently  connecting  it  with  two  large 

Affirmed  in  110  N.  Y.  043,  17  N.  W.  873.   drains  of  more  than  double  its  capacity, 

'HJlark  V.  Peckham,  9  R.  I.  455.  thereby  causing  the  water  to  bade  into 

^Peoria  v.  Crawl,  28  111.  App.  154.         and  flood  a  cellar  of  the  owner  of  the 

•The  transfer  of  property  connected   private    drain.     Coghlan   v.    Ottaioa,    1 

by  a  private  drain  with  a  sewer  to  a    Ont.  App.  Rep.  54. 

«ity  aa  a  site  for  one  of  its  structures       ^Munn  v.  Pittsburgh,  40  Pa.  3G4. 

does  not  make  the  city  responsible  for       A  town  is  not  liable  for  the  defective 

injuries  caused  to  a  neighboring  owner   construction  or  want  of  repair  of  a  tile 

who  hss.  under  license   from  the  city,   drain   established   and    constructed    al- 

•eomieeted  his  property  with  the  private   most  wholly  within  its  corporate  limits 

^irain,  by  rpASon   of  water  backing  up.    upon  petition  of  landowners  in  pursu- 

Kosmak  v.  .Vrtr  York,  1 17  N.  Y.  361,  22   ance  of  a  drainage  law,  and  for  which  the 

Vol  JI.— Watdw,  73- 
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Where  a  ditch  is  cut  through  private  property  within  the  limits  of 
a  city  by  private  persons,  acting  without  sufficient  authority  from  the 
city  and  for  their  own  benefit,  the  fact  that  the  city  is  incidentally 
benefited  thereby  in  the  matter  of  street  drainage  will  not  render  it 
liable  for  the  damages  so  caused  to  the  lots.^  If  a  public  drain  is  ex- 
tended by  private  individuals  under  the  supervision  of  the  munici* 
pality,  it  wiU  be  liable  for  injuries  resulting  from  the  drain  proving 
insufficient  to  carry  the  water  turned  into  it^  The  fact  that  a  mu- 
nicipality occasionally  and  voluntarily  makes  repairs  to  a  drain  does 
not  place  upon  it  the  duty  of  maintaining  it*  A  ditch  is  authorized 
to  be  constructed  by  a  city,  and  the  city  is  liable  for  the  damages  to- 
sulting  to  an  owner  of  land  over  which  it  passes,  where  it  is  actually 
constructed  by  the  servants  of  the  city  under  the  instructions  of  the 
city  engineer,  although  a  resolution  passed  by  the  common  council  au- 
thorized an  appropriation  for  the  construction  of  the  ditch,  providing 
the  adjacent  landowners  would  raise  an  additional  sum  of  money,  the 
amount  appropriated  not  to  be  paid  until  such  adjacent  owners  had 
raised  the  required  amount,  and  although  the  ditch  is  constructed  be- 
fore the  city  authorities  have  collected  all  the  moneys  raised  by  the 
adjacent  landowners."  The  city  is  not  liable  for  damages  caused  by 
a  sewer  from  a  private  enterprise,  which,  though  put  in  by  aldermen^ 
was  an  unauthorized  act  on  their  part,  and  ultra  vires^^     The  mu- 

town  wag  auessed  for  benefits  to  certain       WalUu  v.  Beevian,  23  Tex.  Civ.  App. 

higfawajs,  but  with  the  eonatniction  of  315,  55  S.  W.  7G2. 

which  it  had  nothing  to  do,  and  which        ^Barger  v.  Hickory,  130  N.  C.  550,  41 

it  never   repaired   or   drained   into,   or  N.  E.  708. 

otherwise  ansunied  control  of ;  aa  no  lia-        A  property  owner  may  not  recover  for 

bility  exists  for  failure  of  a  municipal  injuries  to  his  property  caused  by  the 

oorpomtion  to  exercise  its  power  to  pro-  defective  construction  of  a  sewer,  whoi* 

ride    drainaorc,     Montictdlo    v.    Fo»,     3  the  sewer  in  question  was  extended  U^ 

Ind.  App.  481,  28  N.  E.  1025.  the  premises  by  his  predecessor  in  title 

*DaHaJt  v.  Beeman,  12  Tex.  Civ,  App.  at  his  own  expense  and  in  violation  of 

344,  34  S.  W.  340.  city  ordinances,  requiring  the  consent  of 

''HnvH  V.  Bethlehem,   134  Pa.   12,  19  the  city  authorities  to  be  first  obtained. 

All.  437.  the  paynient  of  a  fee  for  the  privilege  of 

A  municipal  corporation,  which  has  connecting,  and  that  the  construction 
knowledge  of,  and  adopts,  a  change  {^hafJ  lie  done  under  the  supervision  of 
made  by  a  private  individual  in  the  out-  the  city  engineer;  and  the  fact  that  the 
let  of  a  sewer,  by  which  the  sewage  is  city  aup'^rvipor  after>vards  connected 
turned  into  a  new  channel  and  the  old  with  the  ext^^nsion  for  the  purpose  of 
channel  closed  up,  by  reason  of  which  preventing  rubbish  from  bein^  carried 
the  new  outlet,  because  of  its  insuffi-  into  the  sewer,  but  without  his  action 
ciency,  becomes  clogged  up  and  causes  a  being  authorized  or  ratified  by  the  prop- 
backing  up  of  water  to  the  injury  of  er  municipal  authorities,  is  not  sufii- 
private  owners,  will  be  liable  for  the  in-  cient  to  impose  liability  for  the  dam- 
jury.     Ntm«  V.  Troy,  60  N.  Y.  500.  ages   sustained   upon  the   city.     Da9her 

*MMnn  V.  Fittshurgh,  40  Pa.  364.  v.  Harrishurg,  20  Pa.  Super.  Ct.  79. 
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nkipality  is  not  liable  for  the  care  of  a  private  sewet  constructed  on 
private  property  by  the  fact  that  it  consents  to  its  construction.^^ 

US.  liability  for  injury  caused  by  adopting  stream  as  sewer. — As  has 
been  seen/  while  there  is  no  authority  on  the  part  of  a  municipal  cor- 
poration to  adopt  and  use  a  stream  flowing  through  it  as  a  sewer  witli- 
out  statutory  permission,  such  permission  may  be  given  it.^  And  the 
^tatute  may  even  require  the  keeping  of  streams  clear  for  drainage 
purposes.^  And  in  case  the  municipality  receives  permission  to  adopt 
a  stream  as  a  sewer,  and  attempts  to  make  use  of  the  stream  as  such, 
it  must  use  due  care  to  make  the  necessary  changes  in  such  a  way  as 
not  to  cause  injury  to  private  individuals.*  Therefore,  if  it  attempts 
to  make  the  sti*eam  flow  imder  cover,  it  is  bound  to  keep  the  passage- 
way unobstructed,  so  that  the  water  will  not  be  dammed  up  and  cast 
onto  abutting  property  to  its  injury.*  Where,  after  a  landowner  had 
constructed  a  covered  channel  for  a  brook  running  through  his  land, 
a  municipality  instituted  proceedings  to  take  it  for  a  sewer,  the  liabil- 
ity,  as  between  the  city  and  the  landowner,  for  injuries  to  adjoining 


^McCaffrey  y.  Albany ,  11  Hun,  613. 

^8ee<M<«,  §  76. 

'A  statute  authoriring  the  widening 
mud  deepening  of  a  channel  within  a  city 
to  prerent  overflow,  and  providing  for 
rondemnation  proceedings,  does  not  pre- 
clude the  removal,  under  a  resolution 
of  the  city  council  and  permit  of  the 
board  of  public  works,  of  sediment  de- 
posited in  the  channel  which,  if  allowed 
to  remain,  will  cause  an  overflow  and 
eonaequent  injury  to  property,  where 
there  ii>  no  removal  or  attempt  to  re- 
move land  of  a  private  owner,  or  any  at- 
tempt to  widen  or  deepen  the  channel; 
and  that  such  deposit  results  from 
Tnited  States  government  work  for  the 
improvement  of  the  navigable  portion  of 
the  stream  below  is  immaterial,  since 
the  city,  under  the  charter  power  of  con- 
trol and  protection  of  water  courses  and 
rfaannels,  has  the  right  to  remove  ob- 
^xtructions  from  the  water  course  so  as  to 
preserve  its  natural  form,  withoiit  re- 
pird  to  the  cause  of  the  obstruction. 
ir«6er  T.  GUI,  98  Cal.  462,  33  Pac.  330. 
*Rtate  v.  Tucker,  64  S.  C.  261,  32  S. 
E,  .%1. 

*In    the   absence    of   any   authorized 
'Ifclaratioos  to  the  contrary,  it  will  be 
aanimcd  that  the  rights  of  riparian  pro- 
prieCoTB  ia  a  stream  are  not  lost,  so  far 
an  they  are  capable  of  subsisting  there- 
in, by  the  action    of  drainage  commis- 
Bkmen   in    improving   the   bed    of  the 
stTvam.     Palmer  v.   Perase,  Ir.  Rep.  11 
Eq.  616. 


*B<mth  Bend  v.  Paxon,  67  Ind.  228: 
Kansas  City  v.  Slangstrom,  63  Kan.  431, 
36  Pac.  706. 

A  city  is  bound  to  keep  in  repair,  and 
is  responsible  for  injuries  to,  property 
through  which  a  stream  flows,  resulting 
from  negligence  in  making  necessary  re- 
pairs, as  well  as  from  the  neffligent  and 
unskilful  manner  in  which  the  work  of 
repairing  is  actually  done,  where,  for 
many  years,  it  has  used  the  stream  as  a 
common  sewer,  has  arched  and  paved 
over  it  when  crossed  by  streets  on  the 
extension  of  the  city,  or,  when  runnii^ 
within  the  limits  of  a  street,  has  provid- 
ed  by  ordinance  for  tunneling  and  pav- 
ing of  the  stream  between  streets  on 
their  being  gradually  built  up,  and  has 
controlled  the  connection  of  private 
drains  therewith,  acquiring  the  right  to 
the  sewer  by  virtue  of  its  power  to  open 
and  condemn  streets  where  crossing  or 
flowing  along  streets,  and  by  adoption 
wherever  it  passes  through  private 
property  whereon  it  was  originally 
arched  or  covered  by  private  owners; 
so  that  the  stream  has  for  a  long  time 
been  made  a  complete  and  continuous 
arched,  covered,  and  underground  drain 
or  sewer,  and  has  come  to  be  as  com- 
pletely under  the  control  and  manage- 
ment of  the  city  as  any  other  pubiip 
sewer  within  its  limits.  Kranz  v.  Bal- 
timore,  64  Md.  491,  2  Atl.  008. 
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land,  arising  from  an  overflow  of  the  water  of  the  brook,  rests  upon 
the  party  in  possession  and  control  of  the  channel ;  and  the  city,  and 
not  the  landowner,  is  liable  if  it  has  assumed  such  possession  and  con- 
trol, although  the  proceedings  instituted  by  it  were  irregular.*  Where 
the  selectmen  of  a  town  act  with  due  care  in  deepening  and  straight- 
ening the  channel  of  a  stream  for  the  purpose  of  preventing  its  flood- 
ing low  lands  to  the  injury  of  public  health,  the  town  is  not  liable  for 
an  injury  to  property  caused  by  the  insufficiency  of  the  new  channel 
to  carry  off  the  water  during  an  unusual,  though  not  unprecedented, 
flood.''  And  in  case  the  size  of  the  stream  is  diminished  the  munici- 
pal corporation  must  make  compensation  to  mill  o^^Tiers  on  it  for  the 
loss  of  their  power.® 

A  mill  owner,  who,  for  more  than  twenty  years,  has  utilized  the 
flow  of  a  brook  as  it  has  been  regulated  by  natural  obstructions  and 
by  culverts,  is  within  the  meaning  of  a  statute  giving  a  municipal 
corporation  power  to  remove  such  obstructions  for  the  purpose  of  sur- 
face drainage,  making  compensation  to  any  person  injured  in  his 
property  by  any  of  the  acts  done,  the  effect  of  which  is  to  hasten  the 
discharge  of  the  water  so  that  he  is  deprived  of  its  flow  during  certain 
seasons  of  the  year.® 

259.  Injury  caused  by  open  drains. —  If  the  attempt  is  made  to 
maintain  an  open  drain  it  must  be  kept  in  a  wholesome  condition,  and 
so  guarded  that  no  injury  will  result  from  it.  The  use  of  an  open 
sewer  in  a  city  in  the  vicinity  of  a  residence,  whereby  the  comfortable 
enjoyment  thereof  is  interfered  with,  is  a  nuisance.^  A  municipal 
corporation  maintaining  a  canal  for  drainage  purposes,  constructed 
under  an  act  requiring  any  private  canal  taken  as  part  of  the  drainage 
system  to  be  kept  open  and  in  such  order  as  to  protect  the  proprietors 
of  adjacent  lands,  is  required  to  keep  such  banks  or  embankments 
along  such  canal  as  will  securely  keep  the  waters  within  the  channels 
thereof,  and  to  keep  the  canal  open  and  in  order  for  the  protection  of 
proprietors  of  adjacent  lands,  in  such  a  manner  as  to  provide  against 
the  changes  of  weather  which  are  usual  and  ordinary  at  different 
seasons  of  the  year.^  The  municipality  will  be  liable  in  case  it  con- 
structs an  open  ditch  so  close  to  private  property  as  to  cause  the  soil 

•Sellick  V.  Hall,  47  Conn.  260.  •Boston   Belting   Co.   v.   Boston,   152 

Wiamond  Match  Co.  v.  Jfeto  Haven,  Mass.  307,  25  N.  E.  613. 

55  Conn.  510,  3  Am.  St.  Rep.  70,  13  Atl.  'Adams  v.  Modesto,  131  Col.  501,  63 

409  Pac  1083. 

•ivnshhum  d  M.  Mfg.  Co.  v.  Woroea-  'Savannah  v.  Cleary,  67  Ga.  153. 

ter,  153  Mass.  494,  27  N.  E.  664. 
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10  fall  into  it.'  A  claim  for  damages  from  interference  with  the  use 
of  premises  by  an  open  city  sewer  is  not  a  demand  which  must  be  pre- 
sented to  the  board  of  trustees  under  a  statute  requiring  that  all  de- 
mands against  a  city  or  town  shall  be  presented  and  audited^  since  the 
purpoee  for  which  such  presentment  is  required — that  they  may  be 
audited — is  not  applicable  to  demands  arising  from  torts/  An  open 
drainage  ditch  may  be  put  to  any  use  of  which  it  is  capable.*^  The 
question  of  liability  for  rendering  highways  insufficient  by  the  main- 
tenance of  open  drains  will  be  treated  in  a  subsequent  chapter.*^ 

260.  Assnmption  of  risk  by  attempted  use  of  drain. —  Under  the  doc- 
trine that  the  municipality  is  not  bound  to  provide  drainage,  and  that, 
when  it  does  so,  individuals  can  profit  by  the  improvement  only  to 
the  extent  to  which  it  is  ciirried  by  the  municipal  authorities,  they 
take  the  risk  of  attempting  to  use  the  improvement.  A  municipal 
corporation  is  not  liable  for  damages  resulting  to  an  owner's  premises 
from  back  water  of  a  sewer  through  the  connecting  pipe  by  which  such 
premises  are  drained  into  the  sewer,  whereby  the  basement  is  fre^ 
quently  overflowed,  due  to  the  insufficiency  in  the  capacity  of  the 
sewer,  where  all  danger  from  back  water  can  be  avoided  by  the  stoi> 
ping  up  and  disuse  of  the  connecting  pipe,  although  that  would  de- 
prive the  premises  of  the  benefits  of  the  sewer,  for  the  construction  of 
which  the  owner  has  been  assessed  his  proportionate  part  of  the  cost.^ 
So,  a  city  is  not  liable  for  the  flooding  of  the  basement  of  premises 
through  its  sewer  on  the  ground  th^t  it  was  not  constructed  large 
enough,  where  the  trouble  only  arises  in  times  of  high  water,  and 
would  be  remedied  by  removing  the  closet  overflowed  from  the  base- 

'^fyaiour  y.  Cummina,  119  Ind.   148,  narrow  that  it  would  not  carry  the  sew- 
5  Lu  R.  A.  126,  21  N.  E.  549.  age  and  the  water  of  a  brook  which  had 
*Adam8  v.  Modesto,   131  Cal.  501,  63  been  turned  into  it.     This  is  put  upon 
Pae  1083.  the  ground  that  the  right  of  the  land- 
The  power  of  a  sanitary  or  drainage  owner  was  to  connect  only  with  the  ex- 
^listrict  to  lease  and  control  its  water-  isting  system,  and   he  could   not   corn- 
power,  and  to  construct,  lease,  and  con-  plain  that  it  was  not  sufficient  to  drain 
tro!  docks  along  its  proposed  channel,  his    property.     He   could    not  complain 
does  not  arise  until  the  channel  is  con-  that  the  sewer  would  not  drain  the  land 
'tmcted  and  the  district  is  in  a  position  below    a   certain    grade   above    its   own 
to  exercise  the  power  if  it  exists;  and  level  if  its  inability  to  do  so  was  due 
in  a  proceeding  to  test  the  constitution-  to  the  plan  on  which  it  was  constructed. 
alify  of  the  act  creating  the  district  the  But  in  that  case  the  action  was  not  for 
coart  will  not  determine  that  question,  momentary  damage  caused  by  the  land- 
People  ex  rel,   Longenecker  v.   Nelson,  owner  doing  what  he  was  led  to  sup- 
153  111.  565,  27  N.  E.  217.  pose,    or    had    a    right   to    suppose,    he 
•See  post,  chapter  xvn.  might  do  in  safety,  but  was  brought  for 
*RoU  r.  IndianapoliSf  52  Ind.  547.  a  continuing  nuisance  on  the  footing  of 
A  municipal  corporation  is  not  liable  a  right  of  property  which  was  infrinired. 
i^  tort  for  setting  back  water  into  the  His  right,  however,  was  simply  to  con- 
cellar  of  the  house  of  one  who  connected  nect   a  pipe    having  a   mouth    at   such 
his  private  drain   with  a  sewer  which  height  as  would  be  safe  under  the  exi-<t- 
1m4  been  constructed  with  an  outlet  so  ing  system.     If  he  connected  one  having 
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ment  to  an  upper  floor.*  A  municipal  corporation  is  not  liable  for 
daniagea  from  the  backing  of  sewage  into  a  cellar  because  of  the  clog 
ging  up  of  a  private  sewer  connecting  therewith  by  reason  of  the 
negligence  of  the  city  authorities  in  voluntarily  and  gratuitously  re- 
connecting such  private  sewer  with  the  main  sewer  after  the  breaking 
of  such  connection  by  the  lowering  of  the  main  sewer.^  An  agreement 
by  one  who  connects  with  a  sewer  built  by  a  city,  that  no  claim  for 
damages  which  may  be  occasioned  to  his  estate  or  any  property  there- 
on in  any  manner  by  the  construction,  use,  or  existence  of  such  sewer 
or  connection  shall  be  made  against  the  city,  is  equivalent  to  the  re- 
lease required  by  statute  to  be  executed  when  such  connection  is 
made.*  Where  a  city  constructs  a  sewer  under  a  state  statute  which 
provides  that  the  owner  of  land  on  a  street  through  which  a  sewer  is 
laid  is  liable  to  assessment,  and,  being  so  assessed,  is  entitled  to  con- 
nect his  estate  with  the  sewer,  "upon  executing  to  said  city  a  release 
of  all  damages  which  may  at  any  time  happen  to  such  estate  in  any 
way  resulting  from  such  connection ;"  and  the  owTier  makes  an  agree- 
ment not  to  make  any  claim  against  the  city  for  damages  occasional 
by  the  construction,  use,  or  existence  of  the  sewer  or  his  connection 
with  it, — such  agreement  is  valid  as  a  release,  and  he  cannot  recover 
against  the  city  for  injuries  to  his  estate  from  the  reflux  of  filth  froni 
the  sewer  owing  to  its  insufficient  size.'  Where  some  active  duty  is 
placed  on  the  municipality,  either  by  its  charter,  or  by  a  contract,  ex- 
press or  implied,  with  the  landowner,  the  latter  does  not  take  the  risk, 
but  the  nnmieipality  must  construct  a  sewer  which  will  be  reasonably 
adequate  for  the  use  intended.®     Under  this  rule  the  municipality 

a  mouth  lower  than  that,  he  maintained  was  of  sufficient  capacity  when  the  oon- 

it  at  his  own  risk  after  experience  had  nection  was  made,  and  the  city  subse- 

shown    its   ilangers.      Buckley  v.     Neto  quently    changes    the    grade    of    other 

Bedford,  155  Mass.  64,  29  N.  £.  201.  streets  so  that  surface  water  and  sew- 

Hiravea  v.  Olean,  64  App.  Div.  508,  72  nge   arc  turned   into  the  sewer,  which 

N.  Y.  Supp.  799.  had  theretofore  flowed  in  a  different  di 

*Streiif  V.  Milucaukee,  89  Wis.  218,  61  rection.  the  city  is  liable  where  the  sew- 

N.  W.  770.  er  overflows  the  estate  of  the  landown- 

*King  v.  Granger,  21  R.  I.  93,  79  Am.  er,  who  connected  with  the  sewer,  not- 

8t.   Rep.   779,  41    Atl.    1012,   Following  withstanding     the     release.      King     v. 

Baxter  v.  THpp,  12  R.  I.  310.  Granger,  21  R.  I.  93,  79  Am.  St.  Rep. 

But  the  release  required  to  be  execut-  779,  41  Atl.  1012. 

ed  to  the  city  under  R.  1.  Pub.  Laws,  '^Baxter  v.  Tripp,  12  R.  I.  310. 

chap.  313,  §  5,  by  the  owner  of  an  estate  'A  property  owner,  in  connecting  hie 

when  he  connects  with  the  city  sewer,  drain  with  a  public  sewer,  is  not  bound 

by  which  the  city  is  released  from  any  to     guard    against    negligence     of    the 

damages  that  may  result  from  such  con-  municipal    corporation   in    its   want   of 

nection,  must  be  construed  with   refer-  care  in  failing  to  preserve  the  sewer  in 

cnce  to  the  conditions  existing  at  the  repair.     Barton  v.    Syracuse,   37    Barb, 

time  the  release  is  made,  as  well  as  the  292;  Daggett  v.  Cohoea,  27  N.  Y.  S.  R. 

condition  that  could  have  been  reason-  630,  7  N.  Y.  Supp.  882. 
ably    anticipated;    and   where   a   sewer 
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eannot  claim  exemption  from  liability  for  injuries  caused  by  its  act 
of  negligence  or  wrongdoing  by  the  fact  that  the  landowner  has  volun- 
tarily connected  his  property  with  the  sewer.''  There  is  no  right  of 
action  on  the  part  of  one  who  wrongfully  connects  his  property  with 
the  sewer.® 

261.  Estoppel  and  contributory  negligence. —  A  landowner  must 
take  the  steps  provided  by  statute  to  procure  the  damages  for 
the  injuries  which  will  be  caused  by  the  construction  of  a  sewer,  and 
he  cannot  refuse  to  do  so  and  then  seek  to  hold  the  public  authorities 
liable  for  a  tort  Thus,  it  is  a  good  defense  to  an  action  against  an  ad- 
joining landowner  for  wrongfully  digging  a  ditch  opening  into  an 
•existing  ditch  on  an  owner's  land  and  thereby  overflowing  his  land, 
that  the  new  ditch  was  duly  established  in  pursuance  of  law  in  a  pro- 
<2eeding  to  which  such  owner  was  a  party,  and  he  had  notice  of  and 
was  assessed  for  its  construction,  from  which  he  took  no  appeal,  but 
stood  by  and  allowed  the  work  to  be  done  on  his  land  without  ob- 
jections ;  although  an  action  would  lie  under  the  statute  for  failure  to 
enlarge  the  capacity  of  the  old  ditch  so  as  to  accommodate  the  in- 
creased flow  caused  by  connecting  the  new  ditch  therewith.^  The 
landowner  may  also  be  prevented  from  recovering  for  injuries  caused 

'That  a  person's  house  drain  is  con-  to  get  out  of  repair,  the  defense  relied 
nect«d  with  a  sewer  niAintained  by  the  upon  was  that  the  drain  was  unlawfully 
-villain  in  such  a  manner  as  to  cohsti-  connected,  no  payment  having  been 
lute  a  nuisance  does  not  debar  him  from  made  before  connecting  the  same,  as  re- 
maintaining  an  action  to  recover  dam-  quired  by  Boston  Rev.  Ord.  1SS5,  chap, 
ages.  Bolton  v.  New  Roohelle,  84  Hun,  27,  8  1^;  but,  it  appearing  that  the  then 
-281,  32  N.  Y.  Supp.  442.  owner  of  the  land  had  conveyed  certain 

A  munici]>al  corporation  may  not  land  to  the  city  on  ccmdition  that  he 
'Claim  immunity  from  a  liability  to  re-  should  be  required  to  pay  nothing  for 
spond  in  damages  for  injuries  resulting  sewer  assessments,  and  that  the  city  still 
from  its  negligent  maintenance  of  a  de-  holds  the  land  so  conveyed;  also  that 
fective  sewer,  by  virtue  of  an  ordinance  the  plnintifT.  who  afterwards  purchased 
permitting  sewer  connections  only  on  the  property  in  question,  before  doing 
condition  that  the  dty  shall  be  held  so,  was  informed  by  the  city  that  there 
harmless  from  loss  or  damage  in  any  were  no  assessments  standing  against 
way  resulting  from  such  connection,  it;  it  was  held  that,  as  the  city  still 
Murphy  v.  Indiafuipolia,  158  Ind.  238,  held  the  land  conveyed  to  it,  until  he 
4$3  N.  £.  4G9.  had  notice  to  the  contrary,  plaintiff  had 

*Dariinff  v.  Bangor,  68  Me.  108;  a  right  to  assume  that  he  was  entitled 
Breuek  v.  Holyoke,  167  Ma«s.  258,  45  to  protection  as  one  lawfully  connected 
N.  £.  732;  Dasher  v.  Earriahurg,  5  with  the  sewer.  Hendrie  v.  Boston,  179 
Dauphin  Co.  Rep.  46.  Mass.  50,  6()  N.  E.  386. 

And  it  has  been  held  that  if  the  owner  ^Potoell  v.  Clelland,  82  Ind.  24. 
•of  property  abutting  on  a  sewer  makes  But  one  who  will  be  injured  by  the 
such  a  connection  as  to  bring  the  gen-  construction  of  a  proposed  ditch  is  not 
«ral  flow  of  sewage  onto  his  lot,  it  is  his  estopped  from  complaining  of  it  because 
own  fault,  the  remedy  being  to  make  it  the  contract  for  its  construction  was 
higher.  Betierly  v.  Soranton,  5  Lack,  awarded  to  him  at  a  public  bidding, 
Ijefial  News,  179.  where  he  bid  for  it  to  keep  the  work  in 

In  an  action  for  damages  caused  by  abeyance  until  he  could  have  time  to  file 
the  backing  up  into  plaintiff's  drain  of  his' bill  for  an  injunction.  Oonrad  v. 
a  jicwer  which  was  allowed  by  the  city  Smith,  32  Mich.  429. 
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by  the  construction  of  the  sewer  if  he  expressly  consents  to  what  is 
done.^  And  from  recovering  for  his  injuries,  by  contributory  negli- 
gence on  his  part  Thus,  where  he  knows  of  a  defect  of  which  the  city 
is  ignorant,  and  takes  no  stops  to  notify  the  officials  or  have  the  condi- 
tion remedied,  he  cannot  recover  for  injuries  caused  by  the  defect/' 
So,  if,  by  ordinary  care  and  reasonable  expense  the  landowner  might 
have  prevented  the  injury,  he  cannot  hold  the  municipality  liable  for 
it*  And  he  cannot  recover  if  he  has  done  acts  which  directly  contrib 
ute  to  the  injury.'^  Or  if  he  voluntarily  connects  his  property  with  the 
sewer,  knowing  that  it  is  insufficient.®  The  facts  that  a  city  promised 
to  repair  defects  in  a  sewer  causing  the  overflow  of  abutting  property, 
and  that  the  owner  relied  on  such  promise,  will  not  relieve  him  from 
the  effect  of  contributory  negligence  by  continuing,  during  the  time 
of  such  reliance,  one  of  the  concurrent  causes  of  his  injury,  arising 
from  defects  in  the  construction  of  the  building  or  arrangement  of  his 
premises.^  If  the  owner  of  a  boat  moors  it  beneath  the  outlet  of  a 
main  sewer,  the  existence  of  which  is  obvious,  he  cannot  recover  dam- 


'But  consenting  to  the  changing  of 
the  grade  of  a  sewer  upon  promise  to 
hold  the  landowner  harmless  from  the 
consequences  will  not  deprive  him  of 
maintaining  an  action  for  obstruction 
of  the  sewer  through  negligence  in  its 
maintenance  and  use,  where  water  is 
backed  into  his  cellar,  although  the 
change  of  grade  increased  the  liability 
of  obstruction.  Emery  v.  LoweU,  109 
Mass.  197. 

And  after  a  landowner  has  estab- 
lished his  right  to  be  free  from  the  cast- 
ing of  sewage  by  a  municipality  upon 
his  property  by  a  judgment,  he  cannot 
b«  estopped  from  enforcing  his  right  by 
permitting  the  city  to  advertise  and  let 
a  contract  for  the  construction  of  work 
to  do  so,  and  to  expend  money  in  carry- 
ing out  the  contract,  where  it  does  not 
appear  that  he  remains  quiet  so  long  as 
to  be  guilty  of  laches.  Vick  v.  Roches- 
ter, 40  Hun,  607. 

*Parker  v.  Laredo,  9  Tex.  Civ.  App. 
221,  28  S.  W.  1048. 

*8imv9on  v.  Keokuk^  34  Iowa,  668. 

Where  the  owner  of  premises  injured 
by  water  set  back  from  a  sewer  could 
have  prevented  such  injury  hy  properly 
placing  the  check  valve  in  making  his 
connection,  he  cannot  recover  from  the 
municipality.  Wihon  v.  Waterhury,  73 
Conn.  416,  47  Atl.  687. 

But  a  property  owner  injured  by  the 
flow  of  water  from  the  public  sewer 
through  his  drain  into  his  cellar  may 


recover  damages,  although  he  has  failed 
to  place  a  gate  in  his  drain  as  required 
by  ordinance,  where  his  neglect  to  do  so 
did  not  contribute  to  the  injury.  Nutt 
V.  Manchester,  68  N.  H.  226. 

•A  landowner  may  not  recover  for  the 
flooding  of  his  premises  caused  by  the 
turning  of  a  stream  above  into  a  water 
course  running  through  his  close,  by  the 
city,  in  the  course  of  its  repair  of  streets 
and  drains,  where  it  appears  that  he 
had  previously  altered  the  natural 
course  of  the  stream  through  his  close 
by  making  it  much  narrower  than  in  iIa 
natural  state,  and  the  evidence  was  not 
clear  that  the  damage  was  not  occa- 
sioned, in  part  at  least,  by  his  own  acts. 
Bellamy  v.  Hamilton,  4  U.  C.  C.  P.  526. 

A  municipal  corporation  acting  under 
legal  authority  to  grade  streets  is  not 
liable  for  damages  to  adjacent  property 
from  the  overllowing  thereof  by  the  ob- 
struction of  the  mouth  of  a  sewer, 
caused  by  the  work  of  raising  the  grade 
of  a  street, .  where  the  proof  shows  that 
all  the  damage  sustained  by  plaintiff 
was  the  result  of  his  building  his  house 
before  a  permanent  water  grade  had 
been  determined  upon  by  the  city,  and 
before  the  passage  of  the  act  giving 
damages  for  the  change  thereof.  Full^ 
V.  Atlanta,  66  Ga.  80. 

^Sheriff  v.  Oskaloosa  (Iowa)  94  N.  W. 
904. 

''Valparaiso  v.  Ramsey,  11  Ind.  App. 
216,  38  N.  E.  875. 
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ages  occasioned  by  tho  filling  and  sinking  of  his  boat,  due  to  a  great 
discharge  of  water  from  the  sewer  after  a  sudden  shower.® 

282.  The  xsunicipality  is  not  liable  for  unforeseen  accidents.— The 
municipality  in  constructing  and  caring  for  its  sewers  is  bound 
to  use  only  the  care  and  skill  which  a  reasonably  prudent  person 
would  exercise.  It  is  not  liable  for  injuries  from  accidents,  or  acts  of 
God.  Therefore,  it  is  not  liable  for  injuries  which  are  caused  by  an 
nnprecedented  rain  storm  or  flood.^  The  measure  of  its  liability  in 
this  regard  is  to  provide  for  such  floods  as  may  have  been  reasonably 
expected,  judging  from  such  as  have  previously  occurred,  although 
they  may  have  been  at  wide  and  irregular  intervals  of  time.^  A  city 
is  liable  for  the  destruction  of  crops  by  the  discharge  of  surface  water 
and  sewage  upon  the  plaintiff's  land  by  means  of  a  large  sewer  consti- 
tuting the  common  outlet  of  a  district,  although  at  the  time  there  was 
a  heavy  fall  of  rain,  where  the  sewer  commenced  to  discharge  its 
^•ontents  on  the  land  before  the  fall  of  rain  had  become  exceptional.^ 
Whether  or  not  a  flood  which  causes  an  injury  was  ordinary  or  extra- 
ordinary is  a  question  of  fact  for  the  jury  to  decide.*  If  the  flood 
was  80  great  that  the  sewer  could  not  have  carried  the  water  had  it 
been  in  proper  condition,  the  municipality  will  not  be  liable,  although 
ir  negligently  permitted  it  to  become  stopped  up.'^     But  a  municipal 

*Beham  v.  New  York,  24  Fed.  239.  ment,  would  not  expect  to  occur ;  and  it 

^Ckirngo  V.  Rustin,  99  III.  App.  47;  is  for  the  jury  to  determine  whether  a 

^larfield  v.  Toronto^  22  Ont.  App.  Rep.  flood  is  of  that  character.     Shaughneaay 

128:   HeMian  v.  Wilmington    (Del.)    27  v.  Pittsburg,  20  Pa.  Super.  Ct.  609. 

Atl.  8.10,  1  Mary.    (Del.)    122,  40  Atl.  The    ordinary    and    reasonable    care 

749:   Uarrigan  v.  Wilmington,  8  Houst.  which  it  is  the  duty  of  a  municipal  cor- 

•Drf.)  140,  12  Atl.  779;  Capital  Print-  poration  to  exercise  in  the  maintenance 

ing  Co.  w.  Raleigh,  126  N.  C.  516.  36  S.  of  the  dams  and  banks  of  a  canal  for 

E.  33 :  Allen  v.  Chippewa  Falls,  52  Wis.  drainage  purposes,  constructed  under  an 

430.    38  Am.   Rep.   748,  9  N.  W.  284;  act    requiring    that   any    private    canal 

fk'hroeder  v.  Barahoo,  93  Wis.  95,  67  N.  taken  as  a  part  of  the  system  must  be 

W.  27;  Haney  v.  Kansas,  94  Mo.  334,  7  kept  open  and  in  such  order  as  to  pro- 

S.    W.  417;    Alden  v.    Minneapolis,  24  tect  the  proprietors  of  adjacent  lands, 

Minn.  254 ;  Baltimore  ▼.  Schnitker,  84  requires  the  taking  into  consideration  of 

Md.   34.   34  Atl.    1132:    Vanderslioe   v.  and    providing  for  their   efficiency,  not 

Philadelphia,  103  Pa.   102;   McClure  ▼.  only  under  ordinary  circumstances,  but 

Red  Wing,  28  Minn.  186;  9  N.  W.  767 ;  at    certain    seasons    of    the   year    when 

Rarannah  y.  Cleary,  67  Ga.  153;   Ger-  heavy  rains  and  freshets  ordinarily  oc- 

man  Theological  School  y.  Dubuque,  64  cur.     Savannah  v.  Spears,  66  Ga.  304. 

Iowa,  736,  17  N.  W.  153;  Sundheimer  y.  Hfagee  v.  Brooklyn,  18  App.  Div.  22, 

.Veir  York,  77   App.  Div.  53,  79  N.  Y.  45  N.  Y.  Supp.  473. 

Sopp.  278.  ^Peoria  v.  Eisler,  §2  HI.  App.  26. 

Mnwf*  v.  Cullman,  132  Ala.  540,  90  ^Session    y.    Wilmington    (Del.)      27 

Am.  St.  Rep.  922,  31    So.  478;   Powers  Atl.   830,   1  Marv.    (Del.)    122,  40  Atl. 

V.  Council  Bluffs,  50  Iowa,  197.  749. 

An  extraordinary  flood,  against  which  But  a  city  is  not  relieved  from  liabil- 

ordtnarr  care  does  not  require  a  city  to  ity  for  an  injury  to  property  caused  by 

inwrd.  la  not  merely  an  unusual  flood,  its  failure  to  remove  an  obstruction  in 

bot   one    which    an    ordinarily   prudent  a   sewer,  by  the   fact  that  it  occurred 

man,  in  the  exercise  of  reasonable  judg-  during  the  progress  of  a  severe,  but  not 
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corporation  maintaining  a  canal  for  drainage  purposes,  constructed 
under  an  act  requiring  any  private  canal  taken  as  part  of  the  drain- 
age system  to  be  kept  open  and  in  sucli  order  as  to  protect  the  proprie- 
tors of  adjacent  lands,  which  is  at  fault  in  obstructing  the  canal  an<l 
keeping  the  banks  thereof  in  such  condition  as  necessarily  to  cause  ad 
jacent  lands  to  be  flooded  and  crops  thereon  injured,  is  liable  for  th<- 
damages  resulting  therefrom,  and  is  not  excused  by  extraordinarv 
rains,  if  such  original  fault  as  to  the  condition  of  the  canal  was  the 
proximate  and  immediate  cause  of  the  injury.®  Even  a  contract  by 
the  municipality  to  maintain  the  ditch  over  private  property  will  not 
require  it  to  provide  against  extraordinary  floods^  In  an  action 
against  a  municipal  corporation  for  injury  to  private  property  by 
overflow,  caused  by  the  failure  of  street  drains  to  carry  off  the  water 
during  unusual  storms,  evidence  in  regard  to  the  dimensions  and  fall 
of  the  drains  and  their  manner  of  connection  with  other  drains  is  ad- 
missible to  determine  whether  they  are  of  suflBcient  capacity,  when 
nnobstructed,  to  carry  off  the  waters  caused  by  unusual  storms;  as 
the  city  would  not  be  liable,  even  if  such  drains  were  not  in  proper 
repair,  if  the  fall  and  unobstructed  capacity  thereof  would  not  be  suf- 
ficient to  prevent  overflow  at  such  times.® 

Fletcher  v.  liylands.  There  is  an  element  of  this  question  which 
may  impose  a  liability  on  the  mimicipality  even  in  case  of  extraor- 
dinary floods.  In  constructing  a  drainage  aystem  the  municipality  ha- 
created  a  condition  for  its  own  advantage  which  may  inflict  seriou> 
injury  upon  private  property  in  case  circumstances  combine  in  a  way 
necessary  to  effect  that  result.  The  construction  of  a  conduit  to  can^- 
water,  which  in  times  of  heavy  rains  may  become  an  uncontrollable 
torrent,  is  a  proceeding  which  involves  consequences  so  serious  that 
due  consideration  of  them  should  be  required  before  the  plan  is 
adopted ;  and  no  plan  should  be  chosen,  the  inevitable  effect  of  which 
will  be,  in  such  times,  to  cast  the  contents  of  the  sewer  on  to  private 
property  to  its  injury.  In  Dixon  v.  Metropolitan  Bd.  of  Work^  the 
attempt  was  made  to  apply  to  the  collection  of  water  in  sewers  the 

extraordinary',    storm.    Judd    v.   Hart-  the  city  is  liable.    Brash  ▼.  8t.  Louis. 

ford,  72  Conn.  350,  77  Am.  St.  Rep.  312,  161  Mo.  433,  61  S.  W.  808. 

44  Atl.  510.  •SavanfMh  v.  Cleary,  67  Ga.  163. 

Where  the  bursting  of  a  defective  sew-  Woldttater  v.  Titoker,  36  Mich.   474, 

er  was  caused  by  an  unusual  rainfall,  24  Am.  Rep.  601. 

and  would  have  occurred  had  not  the  'Denver  v.  Capelli,  4  Colo.  25^  S4  Am. 

sewer  been  defective,  the  city  is  not  lia-  Rep.  62. 

ble  for  injuries  to  adjacent  property;  •L.  R.  7  Q.  B.  Div.  418,  60  L.  J.  Q.  B. 

but  if  the  defects  therein  and  the  un-  N.  8.  772,  45  L.  T.  N.  8.  312,  30  Week, 

usual  rainfall  were  concurring  causes.  Rep.  83,  46  J.  P.  4. 
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principal  of  Fletcher  v.  Rylands^^  to  the  effect  that  one  who  brings 
a  dangerous  substance  upon  his  property  must  care  for  it     The  court 
held  that,  by  reason  of  the  public  character  of  the  defendant,  it  was 
not  liable  for  the  injuries  inflicted  by  its  sewage  system,  but  the  court 
said  that^  had  it  not  been  for  such  exemption  from  liability,  the  prin- 
ciple of  Fletcher  v.  Rylands  would  have  controlled,  and  the  defendant 
would   have  been  liable  for  injuries   to  a  wharf  and   barge  moored 
thereto,  caused  by  the  defendant  opening  the  gates  of  the  sewer  during 
an  unusual  but  not  unprecedented  storm  at  a  point  where  the  sewer 
emptied  into  the  water  course  on  which  the  wharf  was  located.    But 
supposing   that,  instead  of  its   merely  collecting   the  water  into   its 
drains,  it  had  gone  further  and  made  their  outlets  in  such  a  place  that 
in  times  of  extraordinary  rains  they  must  of  necessity  have  cast  water 
on  to  private  property  to  its  injury.  .  In  Ruck  v.  Williams^^  the  court 
held  that  improvement  commissioners  were  liable  for  negligently  con- 
structing a   sewer  where,  during  an  extraordinary  flood,  water  was 
thrown  upon  defendant's  premises.     It  would  seem  that  true  princi- 
ple would  hold  the  municipality  liable  in  case  the  plan  of  its  improve- 
ment was  such  that  the  injury  was  inevitable  from  a  flood,  even 
though  the  flood  was  such  as  there  was  no  reason  to  anticipate.  Floods 
of  such  character  may  occur  and  the  municipality  should  not  be  per- 
mitted negligently  to  adopt  a  plan  which  will  inflict  injury  in  case  of 
flood  which  could  not  have  occurred  except  for  its  act. 

868.  Hotiee  of  defect. — Before  a  municipal  corporation  can  be  held 
liable  for  failure  to  remedy  a  defect  in  its  sewer  system  it  must  have 
notice  of  the  existence  of  the  defect,  unless  it  was  due  to  its  own  negli- 
gence, or  it  was  negligent  in  failing  to  discover  the  defect  by  making 
proper  inspection.*     But  the  municipality  may  be  chargeable  without 

"•  L.  R.  1  Exch.  265,  35  L.  J.  Exch.  N.  remained  so  for  ten  days  after  special 
S.  154,  12  Jur.  N.  S,  603,  14  Week.  Rep.  notice  given  to  the  mayor  or  city  engi- 
799,  4  Hurlst.  k  C.  263,  14  L.  T.  N.  S.  neer,  does  not  apply  to  a  caae  where  Uie 
533.  damage  resulted  from  cauaing  water  to 

^*  3  Hurlst.  k  N.  30S,  27  L.  J.  Exch.  flood  the  property  of  the  plaintiff  by 
N.  8.  357.  reason  of  the  erecticm  of  embankments 

^Porker  v.  Laredo,  9  Tex.  Civ.  App.  by  the  city  raising  the  grade  of  the 
224,  28  S.  W.  1048;  McCarthy  v.  Syror  street  without  providing  sufficient  wa- 
mtt,  46  K.  Y.  104;  Ft.  Wayne  ▼.  terways  and  by  causing  the  flow  from 
Cwmbs.  107  Ind.  75,  57  Am.  Rep.  82,  a  sewer  to  be  forced  upon  the  land  by 
7  N.  E.  743;  Rotce  t.  Portsmouth,  56  N.  the  flood.  Dallas  ▼.  Young  (Tex.  Civ. 
H.  291,  22  Am.  Rep.  464;  Kranz  v.  Bal-  App.)  28  S.  W.  1036. 
timore,  64  Md.  491,  2  Atl.  908.  In  an  action  against  a  dty  for  negli- 

llie  provision  of  a  city  charter  that  gently  closing  up  the  manhole  of  a  sew- 
00  action  shall  be  sustained  in  any  case  er  so  as  to  allow  surface  water  to  over- 
in  which  it  mi^ht  be  liable  for  damages  flow  upon  the  property  of  the  plaintiff 
caused  from  streets,  culverts,  or  sewers  to  his  damage,  the  city  is  not  in  a  oon- 
hang  oat  of  repair,  from  gross  negli-  dition  to  invoke  the  right  of  notice  of 
gencp  of  the  aty,  unless  the  same  have  the  condition  of  the  sewer  and  the  in- 
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notice  in  case  the  defect  is  permitted  to  exist  a  sufficient  length  of 
time.^  There  is  no  liability  for  injury  caused  by  the  continued  es- 
cape of  water  from  a  hidden  source  if  the  defect  is  remedied  as  soon 
as  it  is  known  that  it  is  the  cause  of  the  injury  complained  of.^ 
Whether  the  city  would  he  charged  with  constructive  notice  of  the  de- 
fect in  a  drain  pipe  by  reason  of  the  length  of  time  it  may  have  existed 
is  a  question  of  fact  for  the  jury,  dependent  on  the  circumstances  of 
the  case,  such  as  the  rcuiote  or  exposed  locality  of  the  defect,  and  tlie 
like.* 

264.  Who  may  sue. — A  citizen  who  suffers  special  injury  from  the 
discharge  of  sewage  upon  his  premises  by  a  city  may  maintain  a  suit 
in  equity  to  abate  the  nuisance,  and  can  recover  such  damages  as  it  is 
shown  he  has  sustained  up  to  the  time  the  decree  is  rendered.*  Con- 
versely, one  whose  land  is  not  injured  by  the  construction  of  a  drain 
may  not  maintain  an  action  against  the  drainage  commissioners  to  en- 
join its  completion.^  A  corporation  having  the  exclusive  possession, 
care,  and  charge  of  a  raceway  leading  from  a  dam  to  the  mills  of  its 
stockholders  and  otlicrs,  and  whose  duty  it  is  to  keep  the  same  in  re- 
pair at  the  expense  of  the  corporation,  although  it  does  not  own  the 
same,  can  maintain  an  action  against  the  city  to  recover  the  expense 
of  removing  dirt,  gravel,  and  refuse  therefrom,  deposited  therein  from 
a  sewer  which  was  so  constructed  by  such  city  as  to  make  the  raceway 
its  outlet.*  Damages  for  the  depreciation  in  value  of  land  caused  by 
the  wrongful  and  negligent  construction  by  a  municipal  corporation 

jury,  where  it  appears  that  the  manhole  where  the  sewer  had  two  months  previ- 
waa  stopped  up  by  the  servants  of  the  ously  caved  in,  and  had  not  been  re- 
citv,  whose  attention  wa«  caUed  to  it.  paired,  as  in  such  a  case  the  city  is 
Dallas  ▼.  Cooper  (Tex.  Civ.  App.)  34  S.  guilty  of  "ordinary"  and  not  "gross" 
\y   321  negligence.     Dallas  v.  McAllister    (Tex. 

handerslice  v.  Philadelphia,  103  Pa.   Civ.  App.)  39  S.  W.  173. 
102.  ^Qahrylewiiz  v.  Philadelphia^  9  Phila. 

The  law  will  charge  a  municipal  cor-   271. 
poration  with  notice  of  want  of  repair       ^Parker  v.  Laredo,  9  Tex.  Civ.   App. 
of  a  sewer,  so  as  to  render  it  liable  for   221,  28  S.  W.   1048. 
injuries  to  land  caused  thereby,  where  it       ^Carmichael    v.    Texarkana,    94    Fed. 
allowed  it  so  to  remain  out  of  repair  for   561. 

two  years  prior  to  the  date  of  the  in-  One  on  whose  land  large  quantities 
jury.  Ft.  Wayne  v.  Coombs,  107  Ind.  of  noxious  matter  are  deposit^  from  a 
76,  /)7  Am.  Rep.  82,  7  N.  E.  743.  sewer  emptying  into  a  creek,  in  addition 

The  provision  of  a  city  charter,  that  to  a  stench  affecting  the  community  in 
no  suit  for  damages  shall  be  sustained  general,  arising  from  the  use  of*  the 
against  the  city  for  injuries  caused  from  creek  for  sewer  purposes,  is  Bpocinlly 
streets,  sewers,  etc.,  being  out  of  repair  injured  thereby,  so  as  to  be  entitled  to 
from  the  "gross"  negligence  of  the  city,  maintain  an  action  for  the  abatement 
imless  the  same  have  remained  so  for    of    the    nuisance.      Lind    v.    San    Luis 


ten  days  after  special  notice  in  writing  Obispo,  109  Cal.  340,  42  Pac,  437. 

piven   to   tlie   mayor   or    city   engineer,  -Sivan  Creek  Ttcp.  v.  Brown   (Mich.) 

does  not  apply  to  a  caae  where  damage  9  Det.  L.  N.  02,  90  N.  W.  38. 

is  caused  by  the  caving-in  of  a  sewer  *Elgin  Hydraulic  Co.  v.  Elgin,  74  III. 


by 
about    20    feet    distant    from    a    place  433, 
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of  a  ditch  accrue  to  the  owner  at  the  time  of  the  injury.*     In  an  ac- 
tion against  a  municipal  corporation  for  injuries  to  an  owner's-  land 
from  flooding  occasioned  by  the  negligent  and  improper  manner  in 
whieh  a  sewer  was  constructed,  such  owner  does  not  need  to  show  an 
actual  paper  title  in  himself  in  order  to  entitle  him  to  a  recovery, 
H'here  he  was  in  the  actual  possession  of  the  lot  at  the  time  of  the  in- 
jury complained  of,  and  had  been  for  many  years  prior  thereto.'^     A 
cauae  of  action  accruing  to  a  person  in  his  lifetime,  against  a  munici- 
pal corporation,  for  damages  to  his  property  from  the  construction  of 
a  ditch,  survives,  and  is  properly  continued  in  the  name  of  his  admin- 
istrator.^    Several  owners  of  land  abutting  on  a  street  may  sue  jointly 
tor  an  injunction  against  a  municipal  corporation  for  wrongfully  con- 
stmcting  a  drain  in  the  street  from  which  they  will  all  suffer  injury 
by  overi|ow,  although  in  different  degree.^     A  mortgagee  may  main- 
tain an  action  for  the  protection  of  his  interests.*     Damages  recovered 
for  injuries  caused  to  a  house  by  the  defective  construction  of  a  street 
drain,  causing  water  to  be  diverted  into  the  cellar,  being  an  injury  to 
the  freehold,  must  be  treated   by  an  executor  as  principal,  and  not 
Vneome.* 

265.  Who  is  liable. —  Xot  only  the  municipal  corporation  but  the 
officers  who  are  responsible  for  the  work,  and  the  contractor  actually 
engaged  in  its  performance,  are  liable  for  injuries  due  to  an  actual 
trespass  caused  by  it.*     And  in  case  the  trustees  of  a  turnpike  con- 
strnct  a  drain  which  overflows  the  land  of  a  private  owner,  he  need 
not  join  all  of  them  in  an  action  to  recover  damages,  but  may  proceed 
against  one.^     If,  however,  the  statute  provides  a  method  of  recover- 
ing the  damage,  a  highway  supervisor  will  not  be  personally  liable 
where  he  acted  in  the  regular  course  of  his  duties,  in  the  absence  of 

*Logansport  v.  Wright.  25  Ind.  512.  *8eymour  v.  Cummins,  119  Ind.  148,  5 

Hia  right  to  recover  is  not  aflfected  L.  R.  A.  126,  21  N.  E.  540. 

by  a.  amie  of  the  premises  after  the  com-  ^Sullirari  v.  Phillips ^  110  Ind.  320,  11 

ni^neement  of  the  action  under  a  mort-  N.  E.  300. 

ira|^  foreclosure.    Seymour  v.  Cummins,  ^Jersey  City  v.  KiernaHf  60  N.  J.  L. 

119  iDd.  148,  5  L.  R.  A.  126,  21  N.  E.  246,  13  Atl.  170;  Clapp  v.  Spoknne,  53 

549.  Fed.  515. 

An  alienee  of  property  damaged  by  'WitzeVs  Estate,  26  Pa.  Co.  Ct.  58. 

the  overflowing  thereof  by  water  from  '  The  mayor  and  common  council  of  a 

'^'^wers  or  ditches  constructed  by  a  mu-  city  are  properly  joined  as  defendants 

nicipal   eorporation    in   such   a  manner  in  a  suit  to  enjoin  the  maintenance  of 

as  would  naturally  turn  thereon  a  large  a  condition  of  the  sewers  which  amounts 

portion  of  the  water  diverted  from  the  to  a  nuisance  where  it  is  their  duty  to 

xtreet,   cannot   recover    therefor   if   the  abate  nuisances,  though  they  were  not 

former  owner  of  the  premises  authorized  responsible  for  the  construction  of  the 

it*  eonstmction.     Troy  ▼.  Coleman,  58  sewer  system.     Waycross  v.  Uouk,   113 

Aim.  570;   Union  Springs  v.  Jones,  58  Ga.  963,  39  S.  E.  577. 

Ala.  654.  *8utton  v.   Clarke,    1   Marsh.  437,   6 

^Peoria  v.  Crawl.  28  III.  App.  154.  Taunt.  29,  16  Revised  Rep.  563. 
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evidence  showing  that  he  acted  improperly  or  in  bad  faith.*  While 
injury  to  land  from  the  overflow  thereof  by  reason  of  the  n^lect  of  a 
city  to  repair  broken  sewers  and  the  negligence  of  its  oflicers  in  repaii^ 
ing  them  results  from  one  cause,  yet  the  two  acts  producing  the  cause 
are  not  joint  so  as  to  make  the  city  and  its  officers  joint  tort  feasors, 
liable  to  be  jointly  sued.^  Owners  of  real  property,  who  petition  the 
city,  as  directed  by  statute,  for  the  construction  of  a  sewer,  and  agree 
to  use  it,  are  not  liable  jointly  with  the  city  for  damages  to  third  par- 
ties, when  the  city  constructs  and  operates  the  sewer  so  unskilfully  and 
negligently  that  its  contents  are  poured  into  a  brook  of  pure  water, 
which  afterwards  flows  by  the  premises  of  other  parties,  to  their  dam- 
age."* And,  as  a  general  rule,  the  persons  who  simply  make  the  use 
of  the  drain  which  was  intended  are  not  personally  liable  for  injuries 
thereby  inflicted,®  But  the  drain  must  be  used  in  the  manner  in- 
tended and  so  as  not  to  cause  needless  injury  to  other  persons,  so  that 


*Spiiznogl€  v.  Ward,  64  Ind.  30. 

^Butler.  V.  Aahioorth,  110  Cal.  614,  43 
Pac  4,  386. 

%'amiiohael  v.  Tewarkana,  116  Fed. 
845,  AmrminK  94  Fed.  561. 

The  landowners  upon  whose  petition 
draina<i^e  proceedings  were  instituted  and 
a  judgment  of  a  court  of  competent 
jurisdiction  obtained,  establishing  a 
ditch  and  ordering  its  construction,  are 
not  liable  in  a  civil  action  for  damages 
for  injuries  resulting  to  the  land  of  an- 
other by  its  overflow  from  the  ditch, 
upon  a  reversal  of  the  judgment  estab- 
lishing it  on  the  ground  of  error,  and  a 
dismissal  of  the  proceedings  upon  ap- 
peal, during  the  pendency  of  which  the 
ditch  was  constructed,  where  the  appeal 
was  taken  by  such  landowner  without  a 
stay  of  proceedings,  and  no  showing  is 
made  that  such  petitioners  have,  by 
means  of  the  erroneoius  judgment,  re- 
ceived benefits  in  excess  of  the  amount 
paid  bj'  them  for  the  construction  of  the 
ditch  e4|uai  to  the  amount  of  such  own- 
erVs  damages,  or  that  such  damages 
inured  to  the  special  benefit  of  their 
property.  Thompson  v.  Reasoncr,  122 
hid.  454,  7  L.  R.  A.  495,  24  N.  E,  223. 

•  Persons  who  independentl}^  and  with- 
out co-operation  or  concert  of  action 
fcurn  surface  water  into  a  drain  and 
caur^e  injury  to  property  through  which 
the  drain  flows  cannot  be  jointly  liable 
as  joint  tortfeasors.  Bonte  v.  Postel, 
109  Ky.  64,  51  L.  R,  A.  187,  58  S.  W. 
536. 

Where  a  nuisance  is  created  by  the 
action  of  several  persons  in  discharging 


the  sewage  from  their  premises  into  a 
drain  belonging  to  the  local  aanttary  au- 
thorities, which  drain  is  inadequate,  the 
local  authorities,  being  bound  to  comply 
wnth  the  duty  imposed  upon  them  by  the 
public  health  act  of  1875  requiring  them 
to  provide  sewers  for  effectually  drain- 
ing their  district,  cannot  proceed  against 
one  of  the  persons  discliarging  sewage 
into  such  drain  to  compel  the  abatement 
of  the  nuisance,  as  it  is  the  duty  of  the 
local  authority  to  provide  a  proper 
sewer.  Fordom  v.  Paraona  [1894]  2  Q. 
B.  780,  64  L.  J.  M.  C.  N.  S.  22,  10  Re- 
porU,  426,  71  L.  T.  N.  S.  428,  58  J.  P. 
766. 

A  canal  company  acting  pursuant  to 
statutory  authority  is  not  liable,  in  the 
absence  of  negligence  on  its  part,  for 
injuries  resulting  from  its  discharging 
the  water  of  its  canal  into  a  sewer 
through  which  it  would  have  flowed  into 
a  river  except  for  an  obstruction  in  the 
sewer,  of  which  it  had  no  knowledge  at 
the  time.  Bought  on  v.  Midland  O.  W. 
R.  Co.  It,  Rep.  7  C.  L.  169. 

Such  company  is  not  guilty  of  n^li- 
gence  in  not  discontinuing  its  discharge 
upon  discovering  the  existence  of  the  in- 
struction, where  to  do  so  would  neces- 
sitate suspending  traffic  on  the  canal. 
This  is  upon  the  ground  that,  the  orig- 
inal discharge  of  the  water  having  been 
lawful,  it  did  not  become  unlawful  by 
reason  of  the  knowledge  of  its  conse- 
quences.   Ibid, 

But,  under  a  statute  authorizing  local 
authorities  to  compel  abatement  of  a 
nuisance  by  one  by  whose  act  or  snf- 
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^  person  discYiarging  noxious  matter  into  the  sewer  will  be  liable  arid 
etsmi  escape  liability  on  the  ground  that  the  municipality  might  have 
pievealed  the  nuisance  by  properly  flushing  and  trapping  the  sewer  J 
8W.  When  action  mutt  be  brought. — The  action  must  be  brought 
Mrithin  the  time  limited  by  the  statute,*  but  the  time  does  not  begin  to 
run  until  the  injury  is  actually  done.*  The  construction  of  the  drain 
may  of  itself  be  a  wrongful  act,  and  in  such  case  the  right  of  action  ac- 
crues when  the  act  is  done,  and  the  time  begins  to  run  then.  If,  how- 
ever, the  injury  is  done  by  the  use  made  of  the  sewer,  the  cause  of 
action  does  not  arise  until  such  use  of  it  is  made  as  to  cause  an  injury. 
If  the  vrrongfnl  act  is  a  continuing  nuisance  a  right  of  action  accrues 
at  each  injury ;  and  one  action  will  not  be  barred  by  the  fact  that  an 
Miction  for  a  former  injury  is  barred,'  If  the  injury  is  caused  by  the 
Mbstxuction  of  the  improvement  itself,  which  is  a  permanent  one,  the 
entire  eanae  of  action  arises  at  that  time  and  the  statute  of  limitations 
begins  to  ran  then."*  The  statute  providing  that  actions  to  recover 
for"  injuries  sustained  by  the  failure  of  a  municipal  corporation  to 

feTAXMse  the  nuisance  arises,  one  of  sev-  basin  near  the  dock,  accrues  from  the 

t-ra,l    persons  discharging  sewage  into  a  date  when  actual   damage  results,  and 

(IraiOy  from  which  it  flows  into  an  open  not  when  the  sewers  were  built.    Peck  ▼• 

seMrer  ereatini^  a  nuisance,  may  be  pro-  Michigan  City,  149  Ind.  670,  49  N.  £. 

c<ee<ied   against,   where   the  selvage  dis-  800;  Miller  v.  Keokuk  d  D,  M,  B,  Co. 

^-hatr^ed  by  him  ia  of  itself  sufficient  to  63  Iowa,  680,  16  N.  W.  567. 

r-re&t«  a  nuisance:  although  it  was  said  Whether  conditions  which  caused  the 

by    the  court  that  such  a  person  could  overflow  of  property  were  produced  by 

probably      not     have     been     proceeded  a  city  within  fifteen  years  next  before 

n^ainst  where  his  contribution  was  not  the  institution  of  an  action  for  damages 

f^officient  in  itself  to  create  a  nuisance,  is  immaterial;    it  is  only   material  to 

tJioo^h  the  aggregate  amounted  to  one.  find  whether  such  conditions  were  pro- 

Hr€>won  ▼.  Bussell,  L.  R.  3  Q.  B.  251.  duoed   by   the   city,   and   whether   they 

''St.  Helens  Chemical  Co,  ▼.  8t.  Helena,  existed  at  the  time  of,   and  were  the 

I^    Xt.  1  £xch.  Div.  196,  45  L.  J.  M.  C.  cause  of,  the  overflow,  and  whether  the 

K*.    8.  150,  34  L.  T.  N.  S.  397.  overflow  occurred  within  the  five  years 

*A.   claim  for  damages  for  the  wrong-  next  before  the  bringing  of  the  action. 

fo.1     cutting  of  a  drainage  canal  is  un-  Finley  v.  Williamshurgh,  24  Ky.  L.  Rep. 

€%er    the  Louisiana  Civil  Code  barred  in  1336,  71  S.  W.  602. 

two    years  from  the  time  of  the  occu-  *8mith  v.  Atlanta,  75  Ga.  110;  ReidT. 

potion  of  the  land.    Jefferson  d  L,  P,  R,  Atlanta,  73  Oa.  523. 

t^4:p.    ▼.  VevD  Orleans,  31  La.  Ann.  478.  *  Atkinson  v.  Atlanta,  81  Ga.  625,  7  8. 

*L0OuisvHle  ▼.  0*M alley,  21  Ky.  L.  Rep.  E.  692;  Dallas  v.  Rosa,  2  Tex.  App.  Civ. 

«73,  53  8.  W.  287;  Louisville  v.  yorris.  Case  (Willson)  %  279,  p.  211. 

^3  Ky.  Lb  Rep.  1195,  64  S.  W.  958:  Kan-  The  statute  of  limitations  begins  to 

JMis    CUjf  Y.  King,  65  Kan.  64,  68  Pac.  run  against  an  action  to  recover  dam- 

1093.  ages  for  the  insuflicient  construction  of 

A   eanse  of  action   for   injuries  sus-  a  ditch  in  such  a  manner  that  the  flow 

tjiined  from  a  public  nuisance  created  by  cuts  the  earth  away  backward  up  the 

the   filling   up   of   a   stream  or   harbor  stream  by  an  adjoining  owner,  as  soon 

basin  witb  sewage  and  sand,  preventing  as  it  becomes  apparent  that  such  will 

tfa«  free  access   of  vessels  to  a  private  be  the  result  of  the  action  of  the  wa- 

«lock.     and    emitting    a    noxious    odor,  ter,   although   his  land   is  not  yet   af- 

caused  bj  the  oonstruction  by  a  munici-  fected.     Powers   v.    Council   Bluffs,   45 

p«J  earpomtion  of  a  system  of  sewers  Iowa,  652,  24  Am.  Rep.  792. 

hmring  an  outlet  into  such  stream  and 
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keep  in  repair  public  roads,  streets,  bridges,  and  highways  must  be 
brought  within  three  months  after  the  damages  have  been  sustained, 
does  not  apply  to  an  action  against  the  town  for  negligence  in  the  con- 
struction and  maintenance  of  drains  whereby  they  were  choked,  caus- 
ing sewage  matter  to  overflow  plaintiflF's  premises.^ 

267.  Form  of  action.— AH  injuries  which  will  necessarily  accrue 
from  the  construction  of  the  improvement  must  be  recovered  in  the 
proceedings  for  the  acquisition  of  the  right  of  way.*  But  if  no  prop- 
erty of  the  complainant  is  taken,  so  that  he  is  not  a  necessary  party 
to  the  proceedings  to  acquire  a  right  of  way,  he  may  resort  to  the  com- 
mon-law action  to  recover  his  damages;  and  if  irreparable  injury  is 
inflicted  on  him  and  he  has  no  adequate  remedy  at  law,  he  may  resort 
to  a  court  of  equity  to  enjoin  the  continuance  of  the  injury.^ 

268.  Damages. —  If  there  is  a  taking  of  the  property  of  a  complain- 
ant he  is  entitled  to  recover  its  value;  and,  in  case  injury  is  caused  to 
it,  he  is  entitled  to  full  compensation  for  the  injury.  If  the  statute 
prescribes  what  damages  shall  be  awarded  for  injuries,  it  must  be  fol- 
lowed.* In  case  the  statute  is  silent  on  the  question  the  landowner  is 
entitled  to  full  compensation  for  the  injuries  inflicted  <mi  him,*  and 
the  only  question  is.  How  shall  such  compensation  be  ascertained  ?    In 

^Sullivan  v.  Barrie,  45  U.  C.  Q.  B.  12.   are  entitled  to  recover  compensation,  not 

'  If  the  statute,  in  giving  a  municipal  only  for  past  damages,  but  for  all  future 
corporation'  power  to  improve  a  stream  and  prospective  damages.  Colae  ▼.  £ftf in- 
to prevent  its  overflow,  provides  a  meth-  merfield  [1893]  A.  C.  187. 
od  of  assessing  damages,  that  method  is  A  statute  empowering  canal  commit 
exclusive,  and  an  action  at  law  cannot  sioners  to  hear  and  determine  the  claim 
be  maintained  for  the  injury.  Boston,  of  a  certain  person  for  damages  sus- 
Belting  Co,  v.  Boston,  149  Mass.  44,  20  tained  by  the  appropriation  of  land  for 
N.  £.  320.  the   deposit   of   shale   and   stone   taken 

The  Massachusetts  drainage  laws  pro-  from  a  river  in  the  prosecution  of  work 
vide  no  remedy,  where,  for  the  purpose  for  draining  certain  marshes  for  privatf 
of  draining  certain  land,  a  ditch  is  dug  benefit  will  not  give  them  authority  to 
which  throws  the  water  onto  lands  of  include  damages  for  destruction  of  prop- 
persons  not  parties  to  the  proceeding,  erty  by  fire  negligently  set  out  by  work 
Day  v.  JJulhurt,  11  Met.  321.  men  engaged   in   prosecuting  the  work 

*The  fact  that,  after  the  passage  of  upon  property  of  the  claimant  not 
an  act  for  the  drainage  of  a  marsh,  the  taken.  People  ex  rel.  Wasson  v.  Schuy- 
stream  through  which  the  water   flows    ter,  69  N.  Y.  242. 

is  appropriated  for  canal  purposes,  the  'Massengale  v.  AtUmta,  113  Ga.  966. 
effect  of  which  is  that  in  case  the  marsh   39  S.  E.  578. 

is  drained  away  from  the  stream  mill  The  measure  of  damages  for  injuries 
sites  along  its  course  will  be  injured,  to  lands  caused  by  reason  of  the  de- 
will  not  give  the  milt  owners  the  right  fective  and  unskilful  construction  of  a 
to  injunction  agninat  such  drainage, —  sewer,  so  that  in  times  of  unusual 
especially  where  they  have  an  adequate  freshet,  storm  and  sewage  water  are 
remedy  at  law  to  ascertain  and  collect  discharged  through  the  owner's  private 
any  damage  for  injuries  sustained  by  tributary  sewer  upon  his  lands,  is  the 
them.    French  v.  Kirkland,  1  Paige,  117.   actual  damages  sustained  at  the  time  ot 

'Under  §  384  of  the  local  government  the  commencement  of  the  action,  and 
act  of  1874,  the  owners  and  occupiers  of  for  continued  or  recurrent  injury  from 
land  injured  by  the  construction  of  a  the  same  cause  he  must  seek  relief  by 
ditch  or  drain  authorized  by  the  statute   successive  action.     N<uhville  y.  Camar^ 


i  268] 


DRAINAGE. 


1167 


caae  the  injury  is  permanent*  the  measure  of  damages  which  most 
nearly  works  justice  is  the  diflFerence  in  the  value  of  the  property  be- 
fore and  after  the  improvement  was  made.^  In  determining  this 
difference  in  value  the  jury  may  consider  all  facts  which  tend  to  show 
a  diminished  value.  Therefore,  it  may  be  shown  that  a  well  was 
drained.*  When  the  injury  is  merely  temiK)rary  the  damages  are  to 
be  arrived  at  by  the  best  method  practicable.  If  the  injury  is  exclu- 
sively to  real  property  which  has  a  rental  value  the  most  accurate 
measure  of  damages  is  the  diminished  rental  value  during  the  contin- 
uance of  the  injury.**     If  the  conditions  are  such  that  there  has  been 


»  Tenn.  415,  7  L.  R.  A.  465,  12  S.  W. 
1027. 

A  fStty  which  maintains  a  sewer  which 
IS  inadequate  to  carry  off  the  surface 
«mter  in  heavy  rain  storms  is  liable 
where  neighboring  property  is  thereby 
flooded  so  that  the  water  enters  the  cel- 
lar and  slacks  a  quantity  of  lime,  which 
set  fire  to  the  building.  Martin  v. 
Brooklyn,  32  App.  Div.  411,  52  N.  Y. 
Supp.  1086. 

A  property  owner,  injured  by  the  neg- 
ligence of  a  municipal  corporation  in 
'constracting  or  maintaining  a  sewer, 
may  recover  for  all  damages  directly 
caused  thereby;  so  that  the  corporation 
is  liable  for  rents  lost  during  the  rea- 
soiiaMe  time  occupied  by  the  contractor 
in  pumping  out  the  water  and  filling 
the  pit  with  earth  after  such  a  sewer 
has  broken.  Vanderalice  v.  Philadel- 
phia^ 103  Pa.  102. 

If  a  city,  upon  conAtructing  a  new 
^«ewer,  walls  up  an  old  one  which  had 
be<*n  in  nse,  so  that  water  and  sewage 
are  set  back  upon  premises  connected 
with  it,  the  owner  is  entitled  to  recover 
for  the  injury  to  his  estate,  including 
lo««  of  rents  and  reasonable  compensa- 
tion for  his  trouble  and  expense  in  re- 
f^peet  to  his  property;  but  no  recover}' 
«an  be  had  for  the  expense  of  connecting 
the  premises  with  the  new  sewer. 
O'Brien  v.  Worcester,  172  Mass.  348,  52 
X.  K.  3S5. 

'Damages  to  land  are  properly  al- 
lo^^ed  on  the  theory  that  they  are  per- 
manenty  where  a  city  sewer  is  con- 
structed BO  as  to  empty  into  a  stream 
of  water  flowing  through  the  land,  ren- 
dering it  unwholesome,  and  the  sewer 
waa  eonstnicted  with  the  intention  that 
it  shoold  be  pernuinent,  and  has  been  so 
treated  ever  since  its  construction.  Paris 
y.Allred,  17  Tex.  Civ.  App.  125,  43  S.  W. 
€t 
*Bung€nstock  v.  \ishnahotna  Drainage 
Vol.  IJ. — Waters,  74. 


LHsl.  1C3  Mo.  198,  64  S.  W.  149;  Daggett 
V.  echoes,  27  X.  Y.  S.  R.  630,  7  N.  Y. 
Supp.  882;  Cummings  v.  Toledo,  12 
Ohio  C.  C.  650. 

The  measure  of  damages  the  owner 
of  a  lot  is  entitled  to  recover  from  a 
mtmicipal  corporation  by  reason  of  the 
negligent  construction  of  a  drain,  caus- 
ing portions  of  such  lot  to  fall  in  and 
be  washed  away,  is  the  diminished  value 
of  the  lot  caused  thereby;  in  estimating 
which  the  jury  may  take  into  consid- 
eration the  expense  reasonably  incurred 
in  the  protection  of  the  property,  but 
not  so  as  to  charge  the  city  with  that 
which  would  restore  the  property  to  its 
former  condition  in  addition  to  the  dl' 
minished  value  caused  by  the  original 
wrong.  The  annoyance  and  trouble 
caused  the  owner  in  reference  to  the 
wrong  are  not  an  element  of  damage  in 
such  a  case.  Ataysville  v.  8tanton,  12 
Ky.  L.  Rep.  586,    14  S.  W.  675. 

The  measure  of  damages  for  injury  to 
a  lot  owner  by  the  settling  of  the  lot 
and  the  cracking  and  breaking  of  the 
walls  of  his  building  in  consequence 
thereof,  necessitating  their  rebuilding, 
resulting  from  the  bad  condition  or 
want  of  repair  of  a  sewer,  either  by 
reason  of  negligent  construction  or  fsil- 
ure  to  examine  and  inspect  it,  is  the 
difference  l>etween  the  value  of  the  build- 
ing in  the  condition  in  which  it  was 
before  it  was  so  injured  and  its  value 
immediately  after  the  injury  happened, 
and  not  the  cost  of  repairs*  Toledo  v. 
Orasser,  12  Ohio  C.  C.  520. 

^Bickford  v.  Hyde  Park,  173  Mass. 
552.  54  N.  E.  343. 

^Louisville  v.  0"M alley,  21  Ky.  L.  Rep. 
873,  53  S.  W.  287;  Am  v.  Kansas,  4 
McCrary,  558,  14  Fed.  236;  Kufauln  v. 
fUmmons,  86  Ala.  515.  6  So.  47;  Fon- 
cannon  v.  Kirkaville,  88  Mo.  App.  270. 

Where  it  appearK  that  the  lands  of 
a    riparian  owner    have    been    rendered 
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no  injury  to  rental  valne,  or  if  there  are  injuries  in  addition  to  those 
caused  to  rental  value,  then  the  damages  are  to  be  arrived  at  by  deter- 
mining,  so  far  as  possible,  the  actual  injury  doneJ  But  a  rule  cannot 
be  adopted  which  will  result  in  double  damages.  Therefore,  if  the 
recovery  is  for  permanent  injury,  the  damages  cannot  be  enhanced 
by  showing  special  injury  by  loss  of  grass,  loss  of  water,  the  expense 
of  digging  a  pool,  and  the  building  of  fences.®  So,  in  an  action 
against  a  municipal  corporation  to  recover  damages  to  an  owner's 
dwelling  house  and  premises  from  the  overflow  of  water  thereon, 
caused  by  an  insufficient  and  careleariy  constructed  sewer,  the  assess- 
ment of  damages  is  excessive  where  the  same  were  made  up  from  the 
loss  sustained  by  injury  to  his  realty,  garden  crops,  and  personal  prop- 
erty, such  as  household  goods,  etc,  and,  in  addition  thereto,  the  de- 
crease in  the  rental  value  of  the  premises  during  the  period  of  the 
flooding.*     One  who  purchases  the  premises  after  the  erection  of  the 


barren  and  unfit  for  human  habitation 
<m  account  of  the  discharge  of  the  sewer 
outlet  of  a  city  into  a  stream  thereon, 
evidence  of  the  annual  value  and  net 
income  of  the  lands  before  the  discharge 
of  sewage  into  the  stream  is  admissible 
as  a  basis  for  arriving  at  the  rental 
value  (the  property  never  having  been 
rented),  in  computing  temporary  dam- 
ages. IJmsoheid  v.  San  Antonio  (Tex. 
Civ.  App.)    69  S.  W.  496. 

'Plaintiff  in  a  suit  to  recover  for  a 
nuisance  caused  by  the  defendant  con- 
structing and  maintaining  a  sewer 
which  empties  into  a  street  near  plain- 
tiff's dwelling  house  is  not  limited  to 
the  damage  sustained  by  reason  of  de- 
preciation in  the  rental  value  of  the 
property,  but  is  entitled  to  recover  for 
the  inconvenience  and  discomfort  suf- 
fered, and  the  deprivation  of  the  com- 
fortable enjoyment  of  the  property  by 
himself  and  familv.  Randolf  v.  Bloom- 
field,  77  Iowa,  50,'41  N.  W.  562;  Cham- 
paign V.  Forrester,  29  111.  App.  117. 

The  measure  of  damages  for  injury 
to  the  house  and  furniture  of  an  own- 
er from  backwater  from  a  sewer  is  the 
actual  damages  the  movable  goods  suf- 
fered from  the  water,  and  such  a  sum 
of  money  in  addition  as  shall  equal  the 
aggregate  diminution  of  the  rental  value 
of  the  house  to  the  date  of  bringing  the 
action,  leas  taxes,  repairs,  insurance, 
and  rebate  of  interest.  Harrigan  v.  Wil- 
mington, 8  Houst.  (Del.)  140,  12  Atl. 
779. 

The  measure  of  damages  for  injuries 
to  land  by  the  discliarge  of  we  wage  there- 


on from  the  terminal  of  a  sewer,  where 
it  does  not  appear  that  the  owner  and 
his  family  have  suffered  any  consid- 
erable annoyance,  and  the  work  at  the 
time  of  the  trial  had  been  so  changed 
that  it  was  no  longer  a  nuisance,  is  the 
damage  actually  sustained  during  its 
continuance,  the  amount  of  whidi 
should  be  proved  with  reasonable  cer- 
tainty, and  should  not  include  any  puni- 
tive damages,  where  the  sewer  was  con- 
structed in  good  faith,  of  good  material, 
and  in  a  skilful  manner ;  and  should 
not  be  based  upon  the  loss  of  profits 
that  might  have  been  realized  on  sales 
of  land  that  might  otherwise  have  been 
made.  Jacksonville  v.  Lambert,  62  111. 
519. 

In  an  action  by  an  individual  against 
a  municipal  corporation  for  injuries 
sustained  by  being  deprived  of  the  com- 
fortable use  and  enjoyment  of  his  home 
by  the  noxious  odors  arising  from  a 
sewer,  where  the  same  is  discharged  into 
an  open  ravine  near  his  premises  and  al- 
lowed to  stand  in  pools,  there  is  no 
legally  established  rule  as  to  the  quan- 
tity of  damages  to  be  awarded,  but  it 
is  the  peculiar  province  of  the  jurjr,  un- 
der appropriate  instructions,'  to<  decide 
such  cases;  and  the  law  does  not  recog- 
nize in  the  court  the  power  to  substi- 
tute its  own  judgment  for  that  of  the 
jury.  Litchfield  v.  Whitenack,  78  Dl. 
App.  364. 

'Paris  V.  Allred,  17  Tex.  Civ.  App.  125, 
43  S.  W.  62. 

^Indianapolis  v.  JJttffer,  30  Ind.  235. 


I  268]  DRA1NA6K  1169 

stnictore  which  causes  the  injury  can  recover  for  only  such  injury  as 
is  received  after  he  acquires  title.*^  In  case  of  injury  to  property,  no 
damage  can  be  recovered  for  injury  to  property  rights,  except  those 
which  accrue  to  the  complainant;  and  therefore  a  township  can  re- 
rover  only  the  cost  of  repairing  and  restoring  its  roads  which  are 
crashed  away,  although  a  considerable  portion  of  its  area  is  flooded 
and  damaged  by  the  negligent  construction  of  an  artificial  drain.^^    . 

268a«  For  in j  ones  to  health. — In  case  the  drain  is  maintained  in 
such  a  condition  as  to  cause  injury  to  health,  that  fact  may  form  an 
clement  of  recovery  against  the  municipality.*  Therefore,  a  city 
which  drains  sewage  into  a  sewer  not  intended  or  suitable  for  such 
purpose,  whereby  it  is  discharged  into  the  cellar  of  a  property  owner, 
is  liable  for  the  sickness  and  death  of  a  child  caused  thereby.* 

268b.  For  injury  to  business. —  Damages  for  injuries  caused  by  the 
negligent  construction  or  maintenance  of  a  sewer  may  include  a  re- 
eovery  for  injuries  thereby  caused  to  the  complainant's  business.^ 
Thus,  where,  previous  to  the  construction  by  the  city  of  a  sewer,  plain- 
nfTs  premises,  used  for  a  lumber  yard,  were  safe  from  overflow,  and 
by  the  terms  of  its  contract  with  the  plaintiff,  the  city  agreed  so  to 
^■onstTOCt  such  sewer  as  to  prevent  all  overflows  to  plaintiff's  lands 
caused  by  such  sewer,  the  damage  to  the  lumber  caused  by  an  overflow, 
and  the  expense  of  labor  and  machinery  in  pumping  out  water, 
thereby  diminishing  the  damage  to  the  lumber,  are  proper  elements  of 
damage.'  One  whoso  cellar  is  flooded  with  water  in  consequence  of 
the  negligence  of  the  city  may  recover  such  damages  as  he  has  sus- 
tained which  are  the  natural  and  probable  consequences  of  the  flood- 
ing, including  the  injury  to  goods  and  loss  of  the  use  of  the  cellar ;  but 

•r/fitow  Springs  v.  Jones,  58  Ala.  664.  injury  to  the  property,  and  does  not  in- 

^Sombra  Twp.  v.  Chatham   Ttcp.   21  elude  the  injury  by  sickness  or  death, 

Can.  S.  C.  306,  Reversing  18  Ont.  App.  nor  by  loss  of  time,  increase  of  family 

Rep.  252.  expenses,  nor  by  doctor's  bills  and  medi- 

*  Allen  ▼.  Bostony   159  Ikfass.   324,  38  cines  resultinj^r 'from  the  sickness.    Will- 

Am.  St.  Rep.  423,  34  N.  E.  619;  Paris  v.  iams  ▼.  Greenville.  130  N.  C.  93,  57  L.  R. 

Alfred,  17  Tex.  Civ.  App.  125,  43  S.  W.  A.  207,  89  Am.  St.  Rep.  860,  40  S.  B. 

«2-  977. 

Loss  of  time  from  sickness  caused  by  ^Hughes  v.  Auhurny  21  App.  Div.  311, 

the  wrongful  emptying  of  a  sewer  near  47  N.  Y.  Supp.  235. 

a  private  residence  may  be  considered  ^  Allen   v.   Rust  on,    1.^9   Mass.   324,   34 

in  estimating  the  damages  to  be  awarded  Am.  St.  Rep.  42:?,  34  N.  E.  519. 

for  the  injury.    Ix>ughran  v.  Des  Moines,  Tlie    daniafr<'s    for    interruption    of   a 

72  Iowa,  382.  34  N.  W.  172.  business   by   flood  water   from  a   sewer 

Bat  in  North  Carolina  it  is  held  that  cannot  be   limited   to   the   mere   rental 

the  liability  of  a  municipality  to  dam-  value  of  the  property  during  the  time 

ana  for  permitting  a  drainage  ditch  to  the   business   is    idle.      Tcrre   Haute  v. 

beeome  obstructed  and   filled  with  filth  Hudnut,  112  In^,.  .542.  13  X.  E.  680. 

lUkl  offal  so  that  the  water  flows  onto  ^Xashvillc  w  Sutherland^Q^Tenn,  350^ 

^djoinm^  land   and    causes  sickness   in  29  S.  W.  228. 
the  family  of  its  owner  is  limited  to  the 
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no  damages  can  be  recovered  for  injury  to  gocxls  afterwards,  which 
could  have  been  avoided  by  taking  proper  measures  or  precautions.' 
The  owner  of  goods  damaged  by  the  backing  c»f  water  in  a  drain  due 
to  the  negligent  repair  thereof  by  municipal  authorities  who  had  eiit 
the  drain  may  recover,  in  ad<lition  to  the  danuige  to  the  goods^  any  ex- 
pense incurred  in  tlie  preservation  of  the  property  from  further  injury 
by  the  water.* 

XII  [.    RkPAIK   .\N1>   MA1XTKXAN(!E. 

869.  Duty  to  maintain  drain. —  Where  a  drain  has  once  been  legally 
laid  out  there  is  a  presumption  that,  if  necessary  at  all,  it  must  be  kept 
in  reasonable  order,  and  the  necessity  and  propriety  of  cleaning  it  out 
need  not  be  determined  by  conunissioners  or  jurors.*  So  long  as  the 
municipality  undertakes  to  maintain  and  use  the  system  it  must  use 
reasonable  care  to  keep  it  in  such  a  reasonable  state  of  repair  that  it 
will  not  inflict  injury  on  indivi duals.'''  The  duty  to  keep  sewers  in 
repair  involves  a  reasonable  degree  of  watchfulness  in  ascertaining 
their  condition  from  time  to  time.^  While  the  municipal  corporation 
is  not  an  insurer  of  the  condition  of  its  sewers,  it  is  bound  to  u^o  or- 
dinary care  and  skill  in  constructing  and  maintaining  them ;  and  this 
care  and  skill  require  it  to  take  notice  of  the  liability  of  timb(»rs  te 
decay  from  time  to  time,  and  to  take  such  measures  as  ordinary  care 
and  skill  indicate  to  guard  against  the  sewer  becoming  unsafe  because 

*Ander8(m   v.    Wilmiiuflon,    8    Houat.  of  certain  lots,  it  is  liable  for  damages 

(Del.)  516,  19  Atl.  509.  resulting  from  failure  to  maintain   its 

The  measure  of  damages  in  an  action  works  in  repair.     Fitzgerald  v.  OllatM, 

against    a    municipal    corporation    for  22  Ont.  A  pp.  Rep.  297. 

goods  injured  or  destroyed  by  the  back-  A  municipal  corporation  is  bound  to 

ing  of  water  in  a  drain  is  the  diminu-  keep  a  sewer  constructed  by  it,  in  the 

tion  of  the  market  value  of  the  goods  public  streets  within  the  corporate  lim- 

injured,  and  the  market  value  of  goods  its  and  exclusively  under  its  control,  in 

destroyed  at  the  time  of  their  destruc-  repair,   and   one  outside  the   corporate 

tion.     Macon  v.  fimalL  108  Ga.  .309,  34  limits,   permitted   to   connect   with    the 

S.  E.  152.  sewer,  can  compel  it  to  abate  a  nuisance 

*Macon  v.  Small,   108  Ga.  .309,  .34  S.  by  making  needed  repairs  thereon.   Kan- 

E.  152.  kakee  v.   Illinois  Eastern  Hospital,  66 

^Barker  v.  Vernon  Ticp.  «.3  Mich.  516,  HI.  App.  112. 

30  N.  W.  175.  The  o^^ners  and   occupiers   of   houses 

^Chicago  v.  Schen,  105  111.  371,  56  Am.  and   lots    in    the   nei«:hborhood,    havinfr 

St.   Rep.   245,   40   N.   E.   244:    Roice   v.  been   charged   with    the  expense   of  the 

Portsmouth,  50  N.  H.  291,  22  Am.  Rep.  sewers,  acquire  a  right  to  the  common 

464;  Burnett  v.  .Wir  yorAr,  36  App.  Div.  use  of  them,  and  a  corresponding  duty 

458,  55  N.  Y.  Supp.  893;  Fuchs  v.  8t.  devolves  upon  the  corporation  to  keep 

fiouis,  133  Mo.  168,  34  L.  R.  A.  118,  31  them    in   proper   condition    and    repair. 

S.  W.  115,  34  S.  W.  508:  Denver  v.  Ca-  New  York  v.  Furze,  3  Hill,  012. 

pelli,  4  Colo.  25,  34  Am.  Rep.  62:  Frost-  ^McCarthy  v.  Syracuse,  46  N.  Y.  104: 

hurg  V.  Dufty,  70  Md.  47,  16  Atl.  642.  Fleming  v.  Manchester,  44  L.  T.  N.  S. 

When    a    municipal    corporation    has  517,   45   J.   P.  423. 

evidently  taken  charge  of  the  drainage  When    a    municipal    corporation    can 
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of  the  decay  of  timbers  used  in  its  constructioiL*  A  municipality  is 
liable  for  damages  to  land  and  a  building  thereon,  although  below  the 
levd  of  the  street,  flooded  during  a  rainy  season  in  which  there  was  an 
nnusual  and  extraordinary  fall  of  water  which  could  not  be  carried 
off  because  of  its  failure  to  keep  in  repair  a  sewer  which  received  the 
water  of  a  natural  stream,  with  the  flow  of  which  the  grading  of  a 
street  had  interfered,  and  surface  water  accustomed  to  flow  into  the 
bed  thereof,  where  the  sewer  was  of  sufiicient  capacity  to  have  carried 
off  all  the  water  that  fell  had  it  been  in  proper  repair.^  When  a  state, 
for  its  own  purposes,  replaces  a  municipal  sewer,  leaving  openings  for 
(^nnections  from  private  property,  it  must  use  reasonable  care  in  the 
management  of  the  sewer  so  that  injury  shall  not  result  to  private  in- 
dinduals.*  Officers  who  attempt  to  make  repairs  without  authority 
are  personally  liable  for  injuries  caused  by  themJ 

The  X<*w  York  act  of  1862  exempted  the  city  of  Brooklyn  from  lia- 
hility  for  injuries  caused  by  the  negligence  of  its  officers  in  permitting 
:i  sewer  to  become  out  of  repair  so  that  private  premises  were  flooded. 
The  court  defends  this  statute  upon  the  gi'ound  that  the  officers  are 
not  appointed  by  the  municipality,  but  ele(»ted  by  the  people,®     It  is, 
doubtless,  within  the  power  of  the  legislature  to  exempt  a  municipal 
(^rporation  from  all  liability  unless  the  provisions  of  the  Constitution 
are  violated,  and  the  individual  has  no  ground  of  complaint ;  but  the 
mere  fact  that  the  oflicers  are  elected  rather  than  appointed  cannot  be 
regarded  as  having  any  bearing  upon  the  question.     When  one  mu- 
nicipal corporation  is  incorporated  into  another  the  title  to  the  sewers 
nm.ains  unchanged,  and  the  right  to  control,  regulate,  and  maintain 
them  is  vested  exclusively  in  the  corporation  which  erected  them 
within  its  limits.'     In  altering  a  drainage  ditch,  on  application  to  the 
freeholders  the  same  notice  must  be  given  to  the  landowners  as  is  re- 
«)uired  for  laying  it  out  originally ;  and  an  applicant  requesting  such 
change  cannot  have  damages  assessed  to  him  therefor.     In  all  other 
respects  the  statute  must  be  strictly  pursued.  ^*^     The  statute  may  im- 

hmre  notice  of  an  obstruction  in  no  oth-  It  has  been  held  that  for  violation  of 
«r  wmy,  it  must  inspect  its  sewers  from  a  statute  making  it  the  duty  of  the 
time  to  tine,  and  is  liable  for  damaf^c  oiBoers  to  make  all  needed  repairs,  the 
resulting  from  its  neglect  so  to  do.  Dis-  guilty  individuals  may  be  indicted  and 
triet  of  Columbia  v.  Orap,  6  App.  D.  C.  punished;  but  there  is  no  civil  remedy 
314.  against  them  on  behalf  of  persons  in- 

•  Ft,  Wayne  v.  Coombs,  107  Ind.  76,   jured  by  the  default.     WiUon  v.   Tiew 
57  Am.  Rep.  82,  7  N.  E.  743.  York,  1  Denio,  595,  43  Am.  Dec.  719. 

'"Spongier  v.  San  Francisco,  84  Cal.  12,       *Oray  v.  Brooklyn,  60  Barb.  365. 
18  Am.  St.  Rep.  168,  23  Pac.  1091.  •Bloomfield  v.   Olen  Ridge,  55  N.  J, 

•Bollou  V,  State,  111  N.  Y.  496,  18  N.    Eq.  505,  37  AU.  63,  Overruling  54  N. 
E.  627.  J.  Eq.  276,  33  Atl.  925,  928. 

'Bmtler  v.  Aahivorth,   102  Cal.  663,  36       ^"State,    Hcattcrpood,    Pro9eoutor,    y. 
Ptoc.  922  f'Ord.  26  N.  J.  L.  140. 
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pose  upon  the  muniicipality  the  duty  of  maintaining  and  repairing 
sewers  constructed  by  private  individuals,  if  they  are^  not  exclusively 
for  their  own  benefit^  ^ 

Barry  v.  Lowell: — An  example  of  the  lengtli  to  which  the  Massa- 
chusetts court  has  gone  in  its  endeavor  to  shield  the  municipal  corpo- 
ration from  liability  is  afforded  by  Barry  v.  Lowell ;^^  and  the  fine  dis- 
tinctions to  which  the  court  resorts  for  that  purpose  are  well  illustrated 
by  comparing  that  decision  with  others  from  the  same  court  In 
Child  V.  Boston^^  a  plan  was  adopted  for  the  drainage  of  a  section  of 
Boston,  a  portion  of  which  was  below  high  tide.  The  plan  contem- 
plated an  emptying  of  the  sewers  at  low  tide,  with  a  provision  for  an 
emergency  outlet  in  case  of  storms  during  high  tide.  The  right  and 
duty  to  provide  the  drainage  were  conferred  by  statute,  which  was 
duly  accepted.  After  plaintiff  had  connected  his  premises  with  the 
sewer,  the  emergency  outlet  became  stopped  up,  and  his  property  was 
injured  in  consequence.  The  court  held  that  a  mimicipal  corporation 
is  liable  for  permitting  a  sewer  to  become  a  nuisance  to  the  estates  of 
persons  whose  private  drains  enter  into  it,  if  the  nuisance  does  not 
result  from  the  original  plan  of  constructi<Mi,  or  could  be  avoided  by 
keeping  it  in  proper  condition.  The  charge  of  sewers  and  drains  is 
not  an  obligation  imposed  upon  the  city  by  legislative  authority  exclu- 
sively for  public  purposes  and  without  its  corporate  assent  It  was 
voluntarily  assumed  by  the  acceptance  of  the  act  conferring  the  power. 
In  Bairyvi  Lowell  the  catch-basin  of  a  sewer,  with  which  plaintiff's 
property  was  not  connected,  became  stopped  up,  and  storm  water 
flowed  onto  plaintiff's  property.  The  court  held  that  no  action  lies 
•against  a  city  for  failure  to  keep  a  public  sewer  and  cesspool  in  repair, 
whereby  waste  water  accumulates  and  flows  into  the  cellar  of  a  neigh- 
boring house  which  is  not  connected  by  a  drain  with  the  sewer.  This 
is  put  upon  the  ground  that  no  action  lies  against  a  municipal  corpora- 
tion at  common  law  for  negligence,  and  no  action  has  been  given  by 
statute.  It  was  the  duty  of  the  adjoining  landowner  to  protect  hip 
property  from  such  flooding  as  best  he  could.     The  court  distinguishes 

"A   drain   constructed  •  by  the   owner  for  bU  own  profit  -within  the  meaning  of 

of  a  qunrry  for  the  purpose  of  carrying  the  public  health  act  of  1875,  providing 

off  surface  water  coming  onto  his  land  that  all  sewers  shall  vest  in  and  be  un- 

is  not  one  constructed  by  the  owner  for  der  the  control  of  the  local  authorities 

his  ovm  profit  within  the  meaninsr  of  a  except  sewers  made  by  any  person  for 

statute  vesting  in  the  local  authority  all  his  dWn  profit.    Fcrrand  v.  flallas  Land 

sewers  except  those  made  by  a  person  d  Bldg.  Co.  118^^3]  2  Q.  B.  135.  62  L.  J. 

for  his  own   pro6t.     Sykes  v.  Sawerby  Q.  B.  N.  S.  479,  4  Reports,  430,  69  L. 

[1899]  1  Q.  B.  979.  T.  N.  S.  8,  41  Week.  Rep.  580,  57  J.  P. 

A  sewer  made  by  a  landowner  for  the  692. 

sole  purpose  of  draining  houses  owned  "  8  ^llen,  127,  85  Am.  Dec.  6f>0. 

by  him,  on  his  own  land,  is  not  made  "4  Allen,  41,  81  Am.  Dec.  680. 
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the  Child  Case  upon  the  ground  that  in  it  the  city  ordinance  required 
all  the  particular  drains  from  private  estates  to  be  entered  into  the 
common  drains  of  the  city,  and  to  be  laid  and  constructed  under  the 
direction  of  the  board  of  aldermen.     The  owner  of  a  private  estate 
had,  therefore,  in  such  case,  no  means  of  protecting  it  against  the  ac- 
cnmuTation  of  water  by  the  fall  of  rain,  or  by  the  melting  of  snow,  if 
the  city  suffered  its  ccmmon  sewer  to  be  out  of  repair  or  n^ligently 
stopped  up  and  obstructed.     As  the  city  assumed  to  regulate  the 
whole  subject,  and  compelled  individuals  to  conform  to  and  comply 
with  its  ordinances,  it  results  by  ilecessary  implication  that  it  made 
itself  liable  for  whatever  mischief  or  injuries  necessarily  result  from 
any  n^igence  or  omission  of  duty  on  its  part    But  in  the  Barry  Case 
the  city  never  required  plaintiff  to  drain  water  from  his  land,  or  con- 
nect with  the  oonnnon  sewer,  but  left  him  to  manage  his  estate  as  he 
should  think  most  for  his  own  interest  or  advantage.     In  Allen  v. 
Boston, ^^  however,  it  was  held  that  the  fact  that  premises  injured  by 
leakage  from  a  street  sewer  are  not  connected  with  the  sewer  will  not 
prevent  a  recovery  for  the  injuries  thereby  caused  if  it  was  negligently 
cnnstructed  or  maintained.     Therefore,  we  have  the  court  deciding 
that  if  the  municipality  requires  a  private  citizen  to  connect  his  prop- 
erty with  the  sewer  it  is  liable  for  injuries  caused  by  permitting  it  to 
become  out  of  repair;  but  if  it  does  not  do  so,  it  is  not  liable  for  in- 
juries caused  by  water  flowing  over  the  surface,  but  is  liable  if  the 
water  percolates  through  the  ground.     The  Barry  decision  violates 
many  of  the  principles  and  maxims  of  the  law  with  reference  to  sur- 
face water,  unless  it  can  be  regarded  as  merely  a  case  of  temporary 
clfgging,  and  it  is  doubtful  if  it  would  be  recognized  as  authority  out- 
side of  Massachusetts,  except  in  states  whose  law  is- derived  from  that 
source. 

270.  Dnty  to  keep  unobstmcted.^ — One  clement  in  the  maintenance 
of  a  drain  in  an  effective  condition  is  that  it  be  kept  free  from  obstruct 
tions.  Therefore,  it  is  the  duty  of  the  authorities  in  charge  of  a 
drain,  to  see  that  it  does  not  become  so  far  obstructed  that  it  will  not 
perform  the  service  for  which  it  is  constructed.^    A  city  is  liable  to  a-. 

"•159  Mass.  324,  34  N.  E.  519.  A  municipal  corpor«atian  is  liable  for* 

^Bate$  V.  West  borough,  151  Mass.  174,  injury  caused  by  its  negligently  pernlit- 

7LR.  A.  156,  23  N.  E.  1070;  McCarthy  ting  a  sewer  to  be  filled  with  dirt  and 

7.  Fyromse,   46    N.    Y.    194;    Evers   v.  rubbish  and    back    the    wat«r    through 

Long  Island  City,  78  Hun,  242,  28  N.  Y.  laterals  into  adjoining  cellars.     Barton 

8npp.  825;   Boehm  v.  Bethlehem,  4  Pa.  v.  Hyractise,  36  N.  Y.  54,  Affirming  37' 

Snper.  Ct.  385;  Savannah  v.  Cleary,  07  Bsrb.  292. 

Oa.  l.W:  ffesaion  v.  Wilmington  (Del.)        When  a  city  is  liable  for  certain  dam- 

27  AU.  830^  1  Mary.  (Del.}  122»  40  Atl.  ages  arising  from   the  stopping  up  or 

749,  lack  of  repair  of  &  sewer,  the  capacity 


1174  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  U  27l^ 

property  ownor  for  permitting  a  sewer  to  become  so  obstructed  as  Uy 
cause  his  premises  to  become  overflowed,  if  the  obstruction  or  inade- 
quacy of  the  sewer  was  known,  or  could  have  been  inferred,  from  the^ 
frequent  recurrence  of  overflows  and  of  the  use  of  a  boat  on  the  street* 
As  seen  in  the  preceding  section,  it  is  the  duty  of  the  municipality  to 
exercise  some  vigilance  to  see  that  its  drains  do  not  become  ol>' 
structed.'  The  municipality  will  be  charged  with  notice  which  has 
been  obtained  by  its  officers.*  But  if  it  has  not  been  negligent  in  re- 
gard to  the  obtaining  of  notice,  it  will  not  be  liable  for  injuries  caused 
by  obstructions  until  it  has  received  notice  of  them,  and  had  an  oppor- 
tunity to  remove  them.^  The  municipality  will  be  charged  with  no- 
tice of  obstructions  placed  in  the  sewer  by  workmen  under  charge  of 
its  own  officers.**  Even  though  the  duty  of  constructing  or  altering  a 
sewer  be  a  governmental  one,  relieving  the  municipality  from  liability 
for  negligence  in  its  performance,  the  duty  of  removing  an  obstruction 
left  in  the  sewer  is  ministerial,  and  the  municipality  negligently  per- 
mitting it  to  remain  is  liable  for  an  injuiy  resulring  from  it, -causing 
tho  water  to  back  up  and  flood  the  adjacent  property.'  The  overflow 
of  water  from  the  sewer  at  times  when  there  is  no  storm  or  other  un- 
usual condition  is  evidence  of  negligence  on  the  part  of  the  municipal- 
ity,*  The  municipality  is  not  liable  for  the  wash  of  sand  or  dirt  from 
a  higher  to  a  lower  level  in  such  a  way  as  to  clog  the  sewer,  unless  it 
permits  the  clogged  condition  to  continue  after  having  notice  of  it  or 
being  charged  with  notice  by  lapse  of  time.*     The  property  owner 

of  the  sewer  is  immaterial.     Markle  r.  the  exercise  of  reasonable  care.     Ham- 

Berwick,  142  Pa.  84,  21  Atl.  794.  mond  v.  8t.  Pancraa,  L.  R.  9  C.  P.  316, 

•Louisville  v.  Oimpeel,  22  Ky.  L.  Rep.  43  L.  J.  C.  P.  N.  S.  157,  30  L.  T.  N.  S, 

1110,  59  S.  W.  1096.  296,  22  Week.  Rep.  826. 

It  is  siifiicient  notice  to  a  municipality  *Kies€l  v.  Ogden  City,  8  Utah,  237,  30 

of  the  obstructed  condition  of  a  sewer  Pac  758. 

where  the  superintendent  of  streets  and  Vudd  v.  Hartford,  72  Conn.  350,  77 

the  mayor  are  informed  that  a  certain  Am.  St.  Rep.  312,  44  Atl.  510. 

cellar  is  flooded  with  water  and  sewage.  *Taloott  v.  Netc  York,  58  App.  Dir. 

Daggett  v.  Cohoes,  27  N.  Y.  S.  R.  630,  514,  69  N.  Y.  Supp.  360. 

7  N.  Y.  Supp.  882.  When  a  municipal  corporation  ne^li- 

*  It  is  the  duty  of  a  city  to  inspect  its  gently    permits    its    sewer    to    become 

sewers  as  often  as  may  be  necessary  to  clogged   wo   that    the   water   it   should 

ascertain  obstructions:  but  It  need  only  drain  runs  through  a  sidewalk  grating 

act  in  this  regard  as  would  a  person  of  into  one  cellar  and  thence  into  another, 

ordinary  care.    Daggett  v.  Cohoes,  27  N.  it  is  liable  for  damage  done  to  the  lat- 

Y.  S.  R.  630,  7  N.'Y.  Supp.  882.  ter,  the  owners  not  having  contributed 

*Harper  v.  Milioaukee,  30  Wis.  366.  to  their  injury.     Scroggie  v.  (htelph^  36 

^Bannagan  v.  District  of  Columbia,  2  U.  C.  Q.  B.  534. 

liBjckey,  2S5;  Schreiber  y.  yeu)  York,  \\  *Beach    v.    Scranton,    5    Lack.    Legal 

Misc.  551,  32  N.  Y.  Supp.  744.  News,  25. 

A  local  board  charged  with  the  duty  So,  a  municipal  corporation  is  not 
of  cleansing  sewers  is  not  liable  for  in-  liable  for  injuries  caused  by  the  over- 
juries  resulting  from  an  obstruction  flow  of  a  sewer  on  account  of  its  db- 
which  was  unknown  to  it,  and  which  struotion  by  sand  washed  in  from  the 
could  not  have  become  known  to  it  by  street   during   a    heavy   shower,   where 
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may  be  estopped  from  claiming  damages  if  he  knew  of  the  clogged 
condition  of  the  sewer  and  took  no  steps  to  have  it  remedied.^®  And 
he  may  also  be  prevented  from  recovering  in  case  the  injury  was 
caused  in  part  by  his  own  improper  use  of  the  drain.*  ^  Persons  do- 
ing the  work  may  be  individually  liable  for  injuries  caused  by  the  ob- 
struction of  the  drain.**  The  municipality  will  be  liable  for  injuries 
caused  by  its  attempting  to  keep  its  sewers  clean.  *^  Mandamus  will 
not  lie  to  compel  a  township  trustee  to  remove  obstructions  from  a 
<lrain,  where  the  provisions  of  the  statute  making  it  his  duty  to  repair 
and  remove  obstinictions  from  ditches  or  drains  theretofore  obstructed 
are  unconstitutional  and  void.**  A  sewerage  company  having  en- 
tered into  an  agreement  with  a  local  board  whereby  it  leased  the  sew- 
trage  works  of  the  town,  covenanting  to  keep  the  works  in  proper 
•jrder  to  admit  the  free  flow  of  the  sewage,  will  be  restrained  from  per- 
mitting the  sewage  to  remain  in  the  sewers  or  drains,  and  from  pre- 
venting its  free  flow.*''  Damages  may  be  recovered  for  injury  from 
aj9ew.QrJbeing  out  of  repair,  although  at  some  periods  during  the  time 
referred  to  the  sewer  was  not  out  of  repair.**  The  duty  to  keep  the 
drains  unobstructed  extends  to  the  removal  of  obstructions  from  a 
catch-basin ;  but  the  city  will  not  be  liable  for  damages  caused  by  the 
temporary  clogging  of  a  catch-basin  which  is  not  negligently  con- 
structed, and  which  is  occasioned  by  a  sudden  overflow  of  water,  if  it 
<li<l  not  have  sufficient  notice  of  the  clogging  to  enable  it  to  remedy 
!he  difiiculty." 
271.  The  makiiig  of  repain. —  Jurisdiction   to   make   repairs   to   a 

there  ia  no  proof  of  any  prior  obstruc-  ^*Tjfler  v.  State,  S3  Ind.  563. 

tioD.  or  of  any  defect  in  the  construe-  ^*Nuneatan    Local   Board   v.    General 

tioD  of  the  sewer.   Smith  v.  New  York,  Sewage  Co.  L.  R.  20  Eq.  127,  44  L.  J. 

66  N.  Y.  295,  23  Am.  Rep.  53,  Affirming  Ch.  N.  S.  561. 

4  Han,  637.  '^ohen  v.  Bellenot,  1  Va.  8.  C.  Rep. 

''Parker  ▼.  Laredo,  9  Tex.  Civ.  App.  82,  32  S.  E.  455. 

221,  28  S.  W.   1048.  "Knostman    d    P.    Furniture    Co,    v. 

"JTacon  r.  Small,  108  Oa.  309,  34  S.  Davenport,  99  Iowa,  589,  68  N.  W.  887. 

K.  152.  A  municipal  corporation  will  not  be 

^Butler  V.  Asktcorih,  102  Cal.  663,  36  enjoined    from    maintaining   a    graMng 

Pse.  922.  over  the  inlet  from  a  street  to  a  sewer, 

"Where  a  city  in  the  performance  of  although  the  effect  of  it  is,  in  time  of 

it»  duty  to  keep  a  stream,  used  as  an  storms,  by  reason  of  becoming  filled  with 

open  sewer,  free  from  dirt  and  refuse,  sticks  and  leaves,  to  cause  the  overflow  of 

duft  a  ditch  down  to  the  center  of  the  water  onto  adjoining  property,  and  al- 

M  of  the  stream  to  a  dam,  and  cut  a  though  some  better  device  might  have 

V-»haped  section  out  of  the  dam.  it  is  been  adopted;  where  the  effect  of  leav- 

s  question  for  the  jury,  in  an  abtion  of  ing  the  grating  off  would  be  to  leave  an 

trwpus    to    recover    damage    for    in-  open    hole   which    would   endanger   the 

juries,  whether  such  acts  on  the  part  of  safety  of  the  public.    Paine  v.  Delhi,  116 

the  dty  were  jiot  the  proximate  cause  N.  Y.  224,  5  L.  R.  A.  797,  22  N.  E.  406. 
<rf  the  subsequent  washing  away  of  the 
^un  by  an  unusual  flood.    Shaughnensy 
V.  Pittt^rg,  20  Pa.  Super.  Ct.  609. 
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drain  does  not  authorize  the  construction  of  a  new  one  or  the  material 
alteration  of  the  plan  upon  which  the  old  one  was  constructed.* 
Even  where  a  local  authority  accepts  a  sewer,  although  it  has  no  out- 
fall and  is  incapable  of  being  used  as  a  sewer,  it  cannot  compel  the 
frontagers  to  construct  a  new  sewer ;  neither  can  it,  upon  their  failure 
to  do  so,  construct  a  sewer  itself,  and  charge  the  expense  to  the  front- 
agers.^ But  a  drain  commissioner  has  jurisdiction,  under  a  petition 
for  the  location  and  assessment  of  a  drain,  to  clean  out  an  old  drain 
or  a  water  course  whicxi  is  part  of  the  new  drain  to  be  established,  and 
a  separate  proceeding  is  not  necessary  for  that  purpose.'  If  only  a 
portion  of  the  drain  has  been  completed,  it  may  be  put  in  repair.* 
The  plan  upon  which  the  repairs  shall  be  made  is  within  the  discretion 
of  the  officer  having  charge  of  it,*  and  the  courts  will  not  interfere 
with  his  acts.®  The  proceedings  may  be  instituted  by  petition  of  a 
person  interested  in  the  maintenance  of  the  ditch."^     And  the  entire 

^Deuyer  v.  Shonert,  1  Ohio  O.  G  73;  which  lapse  of  time  it  will  be  presumed 

Weaver  v.  Templing  113  Tnd.  298,  14  N.  that  the  work  was  duly  accepted  as  re- 

E;  600;  Fries  v.  Bri^,  111  Ind.  65,  11  quired  by  law,  and  that  in  making  the 

N.  E.  958.  repairs  the  surveyor  is  acting  within  his 

A  county  surveyor  has  no  power  under  authority.     Bunnell   v.   Peet,    123    Ind. 

a  statute  authorizing  him  to  repair  pub-  436,  24  N.  E.  146. 

lie  ditches  to  the  full  dimensions  as  re-  *The  question  whether  a  county  sur- 

qiiired  in  the  original  specifications,  to  veyor,  acting  within  the  scope  of  his  au- 

depart  therefrom  and  construct  a  ditch  thority    in    repairing    a    public    ditch, 

wider  and  deeper  than  the  original  ditch  adopted  the  best  or  cheapest  plan  for  iU 

was  constructed  or  to  complete  an  in-  perforlmance  is  not  open  to  inquiry  on 

completed   one   or   to   correct   what   he  appeal  from  an  assessment  made  by  him 

deems  to  be  faults  in  the  original  con-  for  the  cost  thereof;  and,  in  the  absence 

struction;  nor  can  he  justify  his  acts,  of  statutory  provision  requiring  him  to 

in  an  action  to  set  aside  the  assessment  advertise  for  bids,  he  may  hire  the  work 

levied  therefor,  on  the  ground  that  part  done  by  the  day,  if  no  fraud  or  €x>]]usion 

of  the  orisrinal  proceedings  were  void,  or  intervenes.    Scott  t.  8tringley,  132  Ind.* 

collaterally  attack  those  proceedings  by  378,  31  N.  £.  953. 

proof  that  those   who   constructed   the  'The  courts  have  no  power  to  enjoin 

original  ditch  did  not  dig  it  as  deep  as  a  county  surveyor  from  repairing  a  pub- 

the  specifications  required.     Romack  v.  lie  ditch  by  cleaning  it  out  to  its  full 

Hohhs  (Ind.)  32  N.  E.  307.  dimensions,  where  he  was  served  by  an 

*Hom8cy  Local  Board  v.  Davis  [1893],  interested  landowner  with  the  statutory 

1  Q.  B.  756,  62  L.  J.  Q.  B.  N.  S.  427,  68  notice  to  make  such  repairs,  and  exer- 

L.  T.  N.  S.  503,  57  J.  P.  612.  cised  the  discretion  committed  to  him 

*8trum  V.  Kelly,  120  Mich.  685,  79  N.  by  the  law  by  determining  that  it  was 

W.  930.  his  duty  to  make  such  repairs,  in  the 

'^Artman  v.  Wynkoop,  132  Ind.  17,  31  absence  of  a  showing  that  he  proposed 

Nv  E.  468.  to  exceed  his  authority  by  doing  some- 

A  county  surveyor  who  is  not  author-  thing  beyond  tljc  mere  restoration  of  the 

ized  to  repair  a  public  ditch  imtil  "after  ditch  to  its  original  dimensions.     Amoss 

the  construction  of  such  work"  will  not  v.  Lassell,  122  Ind.  36,  23  N.  E.'  625. 

be  enjoined  from  repairing  such  a  ditch  '  The  land  of  a  single  owner  through 

on  tlie  ground  that  the  name  had  never  which  is  constructed  a  ditch  proposed  to 

been  constructed  according  to  the  origi-  be   cleaned   and  widened   is   "adjacent" 

nal  plans  and  specifications,  in  the  ab-  thereto  within  the  meaning  of  a   stat- 

sencc  of  an  averment  that  the  ditch  has  ute  requiring,  as  a  condition  precedent 

never  been  accepted,  wliere  7  years  has  to  the  exercise  of  the  power   to  clean 

elapsed    since    its    construction,    after  and  widen,  the  filing  of  a  petition  by 
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improvefticsnt  may  be  completed  under  one  proceeding.®     The  author- 
ity to  make  the  repairs  may  be  delegated  to  the  township  trustee.^ 
All  the  proceedings  necessary  for  the  original  opening  of  the  ditch  are 
ftot  necessary.  *°     The   statutory  notice   must,  however,  be  given.*  ^ 
The  power  conferred  on  county  surveyors  by  a  statute  making  it  their 
duty  to  keep  public  ditches  in  repair,  to  certify  the  cost  of  such  re-' 
pairs  as  well  as  the  amount  of  his  own  per  diem  to  the  county  auditor, 
is  not  judicial,  but  merely  a  discretionary  power,  and  such  as  the  leg- 
islature has  the  power  to  confer  upon  administrative  and  ministerial 
nfiicersJ*     The   validity  of  the  proceedings  cannot  be  attacked  by 
c«rtiorari.*^ 

2714,  Duty  of  individual  to  repair.—  The  owner  of  a  private  drain 
is  Bnde^  no  obligation  to  keep  it  in  repair  for  the  benefit  of  the  mu- 
nicipality or  of  his  neighbors.*  But  when  a  public  drain  is  con- 
stracted  and  he  is  given  a  right  to  use  it,  the  duty  of  keeping  a  portion 
of  it  in  repair  which  adjoins  his  property  may  be  imposed  upon  him 
as  his  share  of  the  common  burden.^  Or  he  may  assume  the  duty  by 
oontract.^     If  a  duty  is  imposed  upon  land  for  the  maintenance  of  a 


"one  or. more"  persons  owning  lands 
tdjaeent  to  the  ditch  to  be  clean^:  Kent 
V.  PwJom^  36  OhioSt.  639. 

•A  township  drain  constructed  as  one 
eonttiiudiis'  drain  by  the  joint  action  of 
the.  tpwnship  commissioners  of  several 
townships  constitutes  one  drain,  and  but 
t  siDp|l.e  proceeding  is  necessary  fbr 
widening  and  deepening  it. .  Tinaman  t. 
Monroe  County  Prohaie  Judge,  82  Mich. 
562.46  1?.  W.  780. 

*Wewer.T.  Templin,  113  Ind.  298,. 14 
K.  E  6P0.  ' 

^mmtins  ▼.  Riddle,  84  Iowa,  147,  50 
N.  W.  886. 

The  law  contemplates,  in  providing  a 
drain,  that  it  will  need  to  be  kept  in  re- 
pair in  order  to  preserve  its  usefulness; 
and  does  not,  in  requiring  notica  ^o  i^d- 
joining  owners  when  the  ditch  is  origi-. 
nally  opened,  demand  that  notice  of  its 
repair  or  reopening  shall  be  given  in  the 
mme  manner,  in  order  to  validate  an 
tsacasment  for  such  repair.    Ibid, 

A  statutory  provision  that  notice  of; 
the  time  and  place  of  letting  contrapts 
for  the  work  of  widening  or  extending  a 
driin  be  served  upon  every. person  whose 
lines  are  aff'ected  by  such  assessment 
does  Dot. require  such  notice  to  be  given 
in  a  proceeding  to  clean  out  a  drain*-. 
Laming  r.  Palmer,  117  JMicJi.  529,  76  N. 
W.  2.  '.;..'••' 

"A  citation  in  a  proceeding  to  widen 
i  diteh  need  not  be  in  the  exact  lan- 


guage of  the  statute,  where  it  contains 
the  substance  of  its  requirement  and  the 
party  upon  whom  it  is  served  is  not  mis- 
led. Wolpert  v.  Newcomh,  106  Mich. 
357,  64  N.  W.  226. 

One  properly  served  with  a  citation 
in  a  proceeding  to  widen  a  ditch  cannot 
raise  the  objection  of  a  defective  service 
upon  others  who  have  granted  the  right 
6i  way  and  thereby  waived  all  irregu- 
'  laritied.  I  hid. 
.  "State  ex  rel.  French  v.  Johnson,  105 
Iild.  463,  5  N.  E.  553. 

'*Wolpert  V.  Netocomh,  106  Mich.  357, 
64  N.  W.  326. 

^Bangor  v.  Lansil,  51  Me.  521. 

■A  landowner  who  connects  his  prem-. 
ises  with  the  municipal  sewer,  and  whose 
duty  it  is  to  repair  the  same  if  the  city 
consents,  is  liable  for  any  nuisance 
caused  by  want  of  such  repair  if  the  mu- 
nicipality has  not  refused  to  allow  him, 
to  repair.  Cohen  v.  Bellenot  (Va.)  32 
S,  E.  455. 

A  covenantee  for  the  use  of  a  nii^Mc. 
drainage  canal  cannot  escape  from  his 
obligations  thereunder,  becnuae  of  tlin 
omission  of  the  other  parties  to  repair 
the  lower  portion  thereof,  since  his 
covenant  points  out  the  remedy  for  such 
misuser  of  their  franchise.  Norfleet  v. 
Cromwell,  70  N.  C.  634,  16  Am.  Rep. 
787. 

*Britten  r.  Dunning,  66  Mich.  158,  20 
N.  W.  883. 
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drain  which  passes  through  it,  the  charge  is  a  permanent  one  in  the 
nature  of  a  servitude.*  The  duty  prima  facie  rests  on  the  occupant 
of  tlie  property,  and  not  on  the  owner.*  Some  of  the  drainage  stat- 
utes expressly  provide  for  allotting  to  the  landowner  the  portion  of 
the  drain  which  passes  through  his  property,  to  keep  it  in  repair. 
The  duties  imposed  by  law  on  county  surveyors  to  reallot  county 
ditches  to  the  various  landowners  for  repair,  and  to  inspect  and  ac- 
cept completed  allotments,  although  requiring  the  exercise  of  judg- 
ment and  discretion,  do  not  impose  upon  that  officer  a  judicial  func- 
tion within  the  meaning  of  the  constitutional  prohibition  against  the 
imposing  of  judicial  functions  upon  ministerial  officers.®  The  no- 
tice required  by  statute  to  be  given  of  the  time  and  place  of  allotments 
must  be  givenJ  But  failui-e  to  serve  one  person  interested  does  not 
avoid  the  allotments  as  to  others  properly  served.®  Under  the  allot- 
ment the  landowner  cannot  be  required  to  enlarge  the  capacity  of  the 
drain  to  accommodate  an  additional  flow  of  water.®  But  the  allottee 
may  be  required  to  take  up  and  relay  the  tiles  of  a  tile  drain  so  as  to 
be  level  with  the  grade  line  established  by  the  original  specifications, 
to  correct  that  fault  in  the  original  construction,  where  by  reason  of 
such  fault  the  ditch  failed  to  answer  its  purpose  to  drain  all  the  land 
assessed  therefor,  although  the  ditch  was  accepted  as  completed  and 
according  to  the  specifications.*^  County  commissioners  as  conserva- 
tors of  the  public  health,  convenience,  and  general  welfare  have  power 
to  cause  a  ditch,  lawrfully  established  but  in  part  imperfectly  con- 
structed on  a  line  other  than  the  prescribed  line,  by  the  owner  of  the 
land  on  which  that  part  was  located,  and  who  was  ordered  by  the  com- 
missioners to  construct  that  portion,  to  be  reconstructed  under  a  stat- 
ute authorizing  them  to  exercise  jurisdiction  and  cause  an  established 
ditch  to  be  cleaned  out,  and  tx>  cause  the  ditch  to  be  widened  and  deep- 
ened; and  such  owner,  having  neglected  to  perform  in  the  prescribed 

*McCann  v.  Hinchinbrooke  Twp.  Rap.  An  asseBsmcait  on  land  for  the  cost  of 

Jud:  Quebec,  8  B.  R.  149.  repairing  the  owner's  allotment  of  a  pub- 

^Russell  V.  Shenton,  3   Q.   B.  449,   2  lie,  ditch   is  invalid  and.  unepfofceable 

Gale  k  D.  573,  6  Jur.   1083,   11   L.  J.  where  no  notice  by  copy  of  the  making 

Q.  B.  N.  S.  289.  of  the  allotment  waa  served  upon  the. 

*Ellt8  V.  Steuben  County,  153  Ind.  91,  owner  as  required  by  law,  rendering  the 

64  N.  E.  382.  allotment  without  jurisdiction  and  suh 

^Hendricks  County  v.  Trotter,  19  Ind.  ject    to    collateral    attack.      Beatty    v. 

App.  ^26,  49  N.  E.  970.  Pruden,  13  Ind.  App.  607,  41  N.  E.  961. 

But  the  allotment  of  a  portion  of  a  *Bendricks  County  v.  Trotter,  19  Ind. 

ditch  to  a  landowner,  to  be  by  him  kept  App.  626,  49  N.  £.  976. 

in  repair,  is  valid  although  no  personal  *Rkarpe  v.  Hancock,  7  Mann.  &  O.  354, 

notice  was  given  him  of  the  time  and  8  Scott  N.  R.  46,  13  L.  J.  C.  P.  N.  S.  138. 

place  to  hear  objections  thereto,  as  re-  ^^Cochran  v.  White,  151  Ind.  435,  51 

quired  by  statute,  where  he  voluntarily  N.  K,  723. 
appeared  and  presented  his  objections. 
/f«7. 
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manner  the  work  so  ordered  done  by  him  ia  in  no  position  to  complain 
of  its  proper  completion  by  another  under  the  orders  of  the  commis- 
sioners, and  the  charging  of  the  costs  upon  his  land.^^  In  case  the 
allottee  fails  to  perform  his  work,  it  may  be  taken  up  by  a  third  person 
and  the  cost  of  it  collected  from  the  allottee.**  The  allottee  will  be  li- 
able for  the  injuries  caused  to  third  persons  by  failure  to  perform  his 
work  properly." 

272.  Duty  as  to  sanitary  condition.—  Tho  maintenance  of  the  sewer 
in  proper  condition  involves  to  some  extent  its  sanitary  condition  and 
its  freedom  from  deleterious  odors  and  gases.  A  drainage  system  cer- 
tainly could  not  be  tolerated  which  should  gather  filth  and  permit  it 
to  fester  and  decompose,  spreading  sickness  and  death  through  the  at- 
mosphere.^ A  municipal  corporation  is  liable  for  the  special  dam- 
ages sustained  by  a  landowner  from  the  odors  arising  from  a  sewer  so 
constructed  that  during  dry  weather,  when  but  little  water  is  flowing 
in  the  natural  creek  forming  the  outlet,  the  solid  matter  in  the  sewage 

^•HhmiDfiB  V.  McClure,  30  Ohio  St.  216.   ment.    Fletcher  v.  White,  161  Ind.  401, 

^Zimmerman  ▼.  Savage,  145  Ind.  124,   51  N.  £.  482. 
44  N.  E.  252.  **  The  owner  of  land  across  which  a 

A  landowner  failing  to  repair  his  drain  passes  onto  adjoining  land  is  Ha- 
■hare  of  a  public  ditch  within  the  time  hie  if,  by  reason  of  the  poor  repair  of 
■pedfied  in  a  statutory  notice  is  liable  the  portion  of  the  drain  which  crosses 
for  a  tax  imposed  on  account  of  the  re-  his  premises,  any  of  the  sewage  escapes 
pairs  being  made  by  the  trustee  of  the  and  flows  onto  the  adjoining  land,  even 
ditch,  although  the  trustee  agreed  that  though  he  did  not  know  of  the  existence 
the  laadown^r  might  complete  the  re-  of  the  drain,  it  being  his  duty  to  keep 
pairs  after  the  time  admitted  by  the  the  sewage,  which  he  was  himself  bound 
Botiee  had  expired.  Davison  r.  Campbell,  to  receive,  from  passing  from  his  own 
28  Ind.  App.  688,  63  N.  E.  779.  premises     to     the     adjoining     premises 

A  personal  judgment  may  be  recovered  otherwise  than  through  the  drain. 
against  a  landowner  for  the  cost  of  re-  Humphries  v.  Cousins,  L.  R.  2  C.  P.  Div. 
pairing  his  allotment  of  a  public  ditch,  239,  46  L.  J.  C.  P.  N.  S.  438,  36  L.  T. 
under  a  sUtute  which  provides  that  the  N.  S.  180,  25  Week.  Rep.  371. 
daim  when  placed  on  the  tax  duplicate  ^Lindsay  v.  Sherman  (Tex.  Civ.  App.) 
shall  be  collrcted   as  other  Uxes,   and   36  S.  W.  1019. 

also  that,  independent  of  this  method  of  A  municipality  may  be  liable  to  one 
eollection,  the  amount  may  be  recovered  living  in  contiguity  to  a  defective  sewer 
ia  aa  action  before  a  justice  of  the  that  it  has  negligently  permitted  to  be- 
peace  wtioee  jurisdiction  does  not  extend  come  a  nuisance,  for  illness  caused  by 
to  foreclosures.  Beatty  v.  Ptuden,  13  sewer  gas,  although  there  is  no  direct 
Ind.  App.  507,  41  N.  E.  961.  discharge  of  sewage  upon  the  lands  of 

A  landowner  to  whom  was  allotted  a  the  injured  party;  but  exemplary  dam- 
portion  of  a  public  ditch  to  keep  in  re-  ages  are  not  recoverable.  WiUett  v.  St. 
pair,  and  who  stood  by  and  received  Albans,  60  Vt.  330,  38  Atl.  72. 
benefit  from  the  repairs,  is  not  entitled  A  municipal  corporation  is  liable  for 
to  enjoin  the  collection  of  the  cost  of  negligence  if,  having  the  care  of  an  open 
Baking  such  repairs  upon  his  failure  so  sewer,  it  allows  refuse  and  impure  mat- 
to  do  because  the  trustee  of  the  wrong  ter  to  accumulate  in  the  stream  and 
tomiship,  nnder  a  misapprehension  of  upon  its  banks,  obstructing  the  flowage 
kit  duly,  gave  him  notice  to  do  the  and  emitting  poisonous  odors,  to  the  in- 
work,  and  afterwnrds,  upon  his  failure  jury  of  health  and  property.  Owens  v. 
to  tutft^iy  Uicrewiih,  repaired  the  allot-   Lancaster,  193  Pa.  436,  44  Atl.  559. 


1180  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [$  272 

acciimnlfltos  there,  and  does  not  flow  oil.'  The  oonstnictioii  of  a 
wooden  sluice  to  carry  the  contents  from  a  sewer  so  far  as  constructed, 
which,  according  to  the  plan,  is  to  be  a  main  or  trunk  sewer,  by  reason 
of  which  deadly  fumes  and  gases  are  emitted,  causing  a  nui^^ance  to 
adjoining  property,  is  not  a  mere  exercise  of  discretion  on  the  part  of 
officials,  but  a  neglect  of  duty,  for  injury  arising  from  which  tlie  mu- 
nicipal corporation  will  be  liable;  nor  is  it  within  the  teniis  of  a 
statute  providing  that  the  municipal  corporation  will  not  be  liable  for 
any  misfeasance,  upon  the  part  of  the  oflicers  of  the  city,  of  any  duty 
enjoined  upon  them  as  oflicers  of  government ;  because  the  primary 
duty  to  keep  the  sewer  in  condition  is  imposed  upon  the  municipal 
corporation.®  But,  from  the  fact  that  it  cannot  be  absolutely  kno\vn 
what  is  the  source  of  a  particular  disease,  or  what  sanitary  precauT 
tiona  might  or  might  not  have  averted  it,  this  doctrine  cannot  be  car- 
ried too  far.  It  is  not  possible  to  throw  upon  the  municipality  liabil^ 
ity  for  illness  that  may  result  to  the  inhabitants  along  the  route  of  a 
sewer  merely  because  it  was  not  in  the  best  sanitary  condition.*  A 
statute  imposing  upon  a  district  board  the  duty  of  keeping  its  sewers 
so  as  not  to  create  a  nuisance  does  not  impose  an  absolute  duty,  but 
only  requires  them  to  use  reasonable  care  and  diligence ;  and  they  are 
not  liable  for  a  nuisance  created  by  the  sewer  by  the  emission  of  nox- 
ious odors  in  the  absence  of  negligence  on  their  part*     Indictment 

*Bloomington  y.  Uurnin,  36  IH.  App.  abutting;  on  a  street  outside  the  corpo- 
047.  rsLte  limits,  from  noxious  smells  caused 

A  municipal  corporation  emptying  its  by  the  construction  by  the  municipality 
sewers  into  a  stream  is  liable  for  injury  of  an  open  drain  in  the  street,  through 
inflicted  by  its  negligently  allowing  of-  which  the  waters  of  a  stagnant  potid, 
fensive  and  injurious  odors  and  smells  city  sewage,  and  polluted  water  from 
to  issue  from  the  polluting  substances  woolen  mills  within  the  city  limits  are 
discharged.  Ourens  v.  Lancaster,  1S2  made  to  flow  in  a  direction  other  than 
Pa.  267,  37  Atl.  8.18.  the   natural   flow   or   from   interference 

A  municipal  eorpornlion  cannot  ac-  with  the  use  of  the  highway,  in  the  ab- 
quirc  a  prescriptive  right  to  discharge  sence  of  anytliing  to  show  that  the  ditch 
a  sewer  into  a  ravine  so  as  to  be  of  is  a  permanent  one,  or  that  it  is  to  be 
great  injury  to  a  property  owner  resid-  kept  open,  or  that  there  was  a  lack  of 
ing  in  the  vicinity,  on  account  of  nox-  diligence,  skill,  or  care  in  its  construc- 
ious  odors.  Litchfield  v.  Whitenack,  78  tion.  Cummins  v.  Seymour,  79  liid.  491, 
111.  App.  304.  41  Am.  Rep.  618. 

*Hardy  v.  Brooltyu,  00  N.  Y.  435,  43  No  such  imminent  danger  as  will 
Am.  Rep.  182.  justify  interference  by  injunction  with 

*A  city  is  not  liable  in  damnges  for  the  constvuclion  of  proposed  sewers  is 
disease  suffered  by  an  itulividual  in  con-  shown  by  the  fact  that  fecal  matter  may 
sequence  of  the  lieploot  of  the  city  au-  possibly  settle  in  such  sewers,  and  that 
thorities  to  observe  proper  sanitary  pre-  the  gas  generated  therefrom  will  escape 
cautions  in  the  construction  or  mainte-  and  operate  as  a  nuisance,  because  of 
nance  of  a  sewer  system.  Hughes  v.  Au-  present  insufficiency  of  the  water  sup- 
hurn,  161  N.  Y.  96,  46  L.  R.  A.  636,  55  ply  to  force  the  sewage  through  them. 
N.  E.  389.  Johnson  v.  Avondale,  1  Ohio  C.  C.  229. 

So,  a  municipal  corporation  is  not  lia-  *Bateman  v.  Poplar  Dist.  lid,  of 
ble  for  injuries  to  au  owner's  premises    Works,  L.  R.  37  Ch.  Div.  272,  57  i«.  J* 
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will  lie  against  the  councilmen  of  a  municipal  corporation  for  a  nui- 
sance existing  by  reason  of  the  filthy  condition  of  a  sewer,  when  the 
power  to  abate  nuisances  vested  exclusively  in  them.^ 

Fuchs  V.  St.  Louis: — A  very  interesting  case  arose  in  Missouri  in- 
volving the  duty  of  the  city  with  respect  to  gases  in  the  sewer.     A 
fire  had  caused  some  petroleum  to  flow  into  the  sewer,  and  high  water 
in  the  river  into  which  the  sewer  emptied  prevented  its  escape.     The 
weather  was  warm,  end  gas  formed,  which  exploded  causing  injury, 
for  which  the  suit  \vas  brought     On  the  first  hearing  the  supreme 
n)urt  held  that  the  fact  of  the  explosion  of  a  sewer  is  itself  evidence 
of  negligence  in  its  care;''  that  the  facts  that  a  city  makes  no  attempt 
*o  remove  the  covers  to  the  vents,  manholes,  or  inlets  to  a  public  sewer, 
"r  to  free  the  outlet  of  such  sewer,  blocked  by  high  water,  for  four 
<iays  after  a  large  quantity  of  inflammable  oil  has  been  turned  into 
-uch  sewer  by  the  engineer  of  the  fire  department  of  the  city  while 
attempting  to  extinguish  a  large  fire  attracting  general  public  atten- 
tion, and  that  the  sewer  runs  under  large  buildings  in  a  populous  part 
of  the  city,  are  evidence  of  negligence  on  the  part  of  the  city  in  its  care 
of  the  flewer;  and  that  a  jury  must  be  permitted  to  pass  upon  the 
question  of  due  care  by  a  municipal  corporation  which  in  midsummer 
uims  a  large  quantity  of  crude  petroleum  into  a  public  sewer,  the  nat- 
ural outlet  of  which  is  obstructed,  and  leaves  it  four  days  without  tak- 
ing any  precaution  to  avoid  a  resulting  explosion.     But  when  the  case 
I'eached  the  court  the  second  time,  it  held  that  the  mere  fact  of  an  ex- 
plosion of  gases  in  a  sewer  is  not  suflicient  to  charge  the  municipality 
with  liability  for  the  injury  caused  thereby;®  that  the  explosion  of 
pises  in  a  sewer,  to  the  injury  of  abutting  property  owners,  cannot 
reasonably  be  anticipated  from  the  fact  of  the  escape  of  a  quantity  of 
crude  petroleum  into  it,  so  as  to  charge  the  municipality  with  negli- 
gence in   failing  to   provide   for  the   escape  of  the  gases  generated  : 
thereby;  that  a  city  is  not  bound  to  open  vents  and  manholes  leading 
to  its  sewers,  to  permit  the  escape  of  gases  which  are  generated  there- 
in, as  a  means  of  avoiding  an  explosion,  although  it  may  have  notice 
that  a  quantity  of  crude  petroleum  has  found  its  way  into  the  sewer 

Ch.  3?.  a  579,  68  L.  T.  N.  8.  720,  30  don  County  [1897]   2  Q.  B.  76,  66  L. 

Week.  Rep.  601.  J.  Q.  B.  N.  S.  516,  76  L.  T.  N.  S.  691, 

The  poblie  health  act  of  1891,  declar-  45  Week.  Rep.  620,  61  J.  P.  440. 
ng  foul  water  courses  or  drains  to  be  a       *Com.  v.  Bredin,  165  Pa.  224,  30  Atl. 

ooiiaiiee  to  be   summarily   dealt  with,  921. 

does   not   «>p]y    to    nuisances    arising       ^Fuehs  v.  8t.  Louis,  133  Mo.  168,  3^ 

from  defeeU  in  the  sewers  of  London,  L.  R.  A.  118,  31  S.  W.  115,  34  S.  W.  508. 
which  are  vested  in  the  county  council,       *Fuchs  v.  St.  Louis,  167  Mo.  620,  57 

M  applies  only   to   nuisances  arising  L.  R.  A.  136,  67  S.  W.  610. 
^oiii  private  souroea.     Fulham  v.  Loti- 
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as  a  result  of  a  fire  at  the  refinery ;  that  no  recovery  can  be  had  against 
a  city  for  injuries  caused  by  an  explosion  in  a  sewer,  which  is  alleged 
to  have  resulted  from  negligently  permitting  petroleum  to  be  turned 
into  it,  where  the  evidence  shows  that  the  explosion  might  have  re- 
sulted from  another  cause,  and  there  is  nothing  to  show  that  it  did  not 
do  so;  and  that,  under  an  allegation  of  negligence  on  the  part  of  a 
municipality  in  failing  to  prevent  the  formation  and  accumulation  of 
gases  in  a  sewer,  and  in  failing  to  open  the  vents  to  permit  their  cj^- 
cape,  which  resulted  in  an  explosion,  evidence  is  not  admissible  that 
the  explosion  might  have  been  prevented  by  the  use  of  ventilating^ 
apparatus. 

•s.  rS.  Duty  of  public  to  pay  for  repair. —  The  question  as  to  how  far 
lh('  cost  of  maintaining  a  drainage  system  must  be  a  public  charge  or 
may  be  assessed  upon  abutting  property  owners  depends  for  its  an- 
swer, to  some  extent,  upon  the  character  in  which  is  viewed  the  right 
to  require  the  abutting  property  owners  to  pay  for  the  drainage  in  the 
first  instance.  The  courts  which  adhere  to  the  benefit  theory  hold 
that  the  renewal  and  maintenance  of  drains  do  not  confer  sufficient 
benefit  on  abutting  ow^ners  to  justify  charging  them  with  the  cost' 
On  the  theory  that  the  drain  is  for  the  benefit  of  the  district  which 
constructed  it,  there  would,  however,  seem  to  be  no  difficulty  in  hold- 
ing that  the  district  was  equally  benefited  by  the  maintenance  of  th£ 
drains  as  by  the  original  construction,  and  that  its  residents  should 
bear  the  burden  necessitated  thereby.  There  is  no  doubt  that  the  ex- 
pense of  maintaining  the  sewers  may  be  made  a  general  chargi-, 
and  so  far  as  the  supervision  of  them  is  part  of  the  work  of  the  mu- 
nicipality it  should  be  made  so.^  The  statutory  duty  imposed  upon 
township  trustees  to  keep  drains  and  ditches  in  repair  and  free  from 
obstructions,  and  to  pay  for  the  same  out  of  the  general  township 
funds,  is  not  unconstitutional,  but  is  a  valid  and  effectual  provision, 
notwithstanding  a  further  provision  in  the  statute — that,  in  order  to 

'A  sewer,  having  been  constructed  at  benefit  is  conferred  thereby.     A    sewer 

the  expense  of  benefited  property  own-  once  constructed  gives  to  the  abutting 

ers,  and  having  become  a  part  of  the  property  owner  every  benefit  and  advan- 

genernl    sewage    system,    confers    bene-  tage  that  a  sewer  gives  him   over  th»» 

fits  which  are  general,  and  the  expense  general  public.     The  benefits  thereafter 

of  maintaining  it  must  be  provided  by  derived,  either  from  repairing  or  recon- 

general    taxation.      Expense    of    recon-  structing  the  same,  are  only  such  as  he 

struction    cannot   be   assessed    "by    the  enjoys  in  common  with  the  public    Rr 

frontage  rule."    Erie  v.  Russell,  148  Pa.  West  Third  hltreet  Hexcer,   187  Pa.  565. 

384,  23  Atl.  1102.  41  Atl.  476;  Re  Williamsport  Setcers,  Irt 

Although  first  built  at  the  expense  of  Pa.  Co.  Ct.  670. 

the  municipality,  the  expense  of  recon-  *Scars  v.    Boston    Street    Comrs,    \7^ 

structing   a    sewer    cannot    be    assessed  Mass.  350,  53  N.  E.  876;  McChesney  v. 

upon  abutting  property,  as  no  special  Hyde  Park,  151  111.  634,  37  N.  K.  S5S. 
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reimburse  that  fund,  he  is  authorized  to  apportion  and  assess  the  cost 
thereof  upon  the  lands  benefited — has  been  declared  unconstitutional 
and  void  because  no  provision  is  made  for  a  hearing  of  the  landown- 
ers aflfected.'  The  part  of  an  act  making  it  the  duty  of  county  sur- 
veyors to  keep  public  ditches  in  repair  at  public  expense,  which 
requires  the  issuing  of  warrants  upon  the  coimty  treasurer  for  the 
amount  of  such  repairs,  is  a  sufficient  appropriation  made  by  law 
within  the  meaning  of  the  constitutional  provision  prohibiting  the 
paying  out  of  money  from  the  county  treasury  except  in  pursuance  of 
an  appropriation  made  by  law.^ 

874.  Assessment  of  abutting  property.— As  stated  in  the  preceding 
section,  some  of  the  courts  r^ard  the  maintenance  of  a  sewer  after  it 
has  been  completed,  as  a  public  charge  the  expense  of  which  cannot 
be  assessed  upon  the  abutting  property.  But  the  better  rule  is  that 
(he  district  which  was  sufficiently  benefited  to  be  charged  with  the  cost 
of  construction  is  sufficiently  benefited  by  the  maintenance  so  that  a 
special  assessment  can  be  levied  for  that  purpose.  This  is,  of  course, 
true  where  the  old  sewer  has  become  so  insufficient  as  to  be  of  no  fur- 
ther use  and  must  be  replaced  by  a  new  one.^  There  is  no  constitu- 
rional  objection  to  requiring  the  local  district  to  maintain  the  drainage 
\vstem.*  But  the  question  of  the  right  to  make  the  assessment  de- 
I^ends  upon  statutory  authority.  The  state  may  make  the  mainte- 
nance a  public  charge,  or  it  may  place  the  burden  on  the  local  district. 
If  the  attempt  is  made  to  make  a  special  assessment  for  the  cost,  au- 
thority for   such   proceedings   must   be  found   in  the   statute.^     To 

^Ingerman  v.  Nohle^ville  Twp.  90  Ind.  McChesney  v.  Hyde  Parky  151  111.  634, 

:»3.  37  N.  E.  858. 

*Htaie  ex  rel.  French  v.  Johnson,  105  *A   sewer  constructed   in   a  street   in 

iDd.  403,  5  X.  E.  553.  which  one  had  formerly  been  laid  is  a 

^Htaie,   McKevitf,   Prosecutor,  v.   Ho-  "new  sewer,"  within  a  charter  provision 

hoken^  45  N.  J.  L.  482.  authorizing    an    assessment    for    a    new 

'The  imposition  of  the  cost  of  main-  sewer  to   be   levied   upon   the   property 

taining  public  sewers  by  special  assess-  benefited   thereby,  where  the  second  sewor 

mcnt  upon   property  owners  who  have  consists  of  a  new  and  larger  pipe,  which 

already  been   assessed   for  the   cost   of  is  laid  deeper,  and  not  in  the  same  place 

their  oonstruetion,   in   case  they   make  in   the   street.     Denise  v.   Fairport,    11 

aae  of  them,  does  not  deprive  them  of  Misc.  199,  ,32  N.  Y.  Supp.  97. 

property  without  due  process  of  law.  but  A  municipality  empowered  to  assess 

the  question  is  one  of  public  policy  for  only    for    laying    main  sewers,  not  for 

the  legislature,  since  they  receive  a  spec-  maintaining    or    repairing    them,     the 

ial  benefit  from  the  construction  of  the  property    served    or    benefited    thereby, 

i^nnr   in    the    privilege    of   discharging  cannot  levy  an  assessment  on  property 

their  private  sewers  into  it,  even  if  they  upon  the  line  of  a  sewer  built  by  pri- 

arenot  entitled  to  the  free  use  of  it.  Car-  vate  persons  and  conveyed  to  it,  citlier 

•OR  r,  Brockton  f^eirerage  Comrs.  182  U.  for  the  expense  of  relaying  it  at  a  diffor- 

S.  398,  45  L.  ed.  1151,  21  Sup.  Ct.  Rep.  ent  grade  to  accommodate  an  extension, 

860:  Bripgtt  v.  Union  Drainage  Dist.  No.  or  of  constructing  the  extension.     Botf- 

1.  140  III.  53,  29  X.  E.  721 :   Yeoinans  v.  den  v,  Brattleboro^  65  Vt.  504,  27  Atl. 

Riddie,  84   Iowa,    147,   50   N.  W-   886;  164, 
Vol.  II.— Wathis,  76, 
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authorize  the  assessment,  however,  the  lands  upon  which  it  is  laid 
must  be  so  situated  as  to  receive  a  benefit  from  the  improvement,*  and 
therefore,  where  a  culvert  constructed  as  part  of  a  street  improvement 
at  the  expense  of  all  the  lot  owners  abutting  on  the  street  breaks  dowru 
the  property  cannot  be  assessed  for  the  cost  of  a  new  one  to  replace  it 
merely  because  it  abuts  on  the  street,  if  it  does  not  abut  on  the  ciil 
vert*  The  fact  that  it  was  not  assessed  for  the  construction  of  the 
drain  is  immaterial.*  The  assessment  cannot  be  actually  laid  with- 
out giving  the  taxpayer  notice  and  an  opportunity  to  be  heard.^  But 
any  notice  which  the  legislature  designates  is  sufficient,  provided  tho 
landowners  are  not  subjected  to  unreasonable  inconvenience  and  em 
barrassment.®  In  making  the  assessment  lands  not  benefited  need  not 
be  assessed,  although  they  were  assessed  for  the  original   improve- 


The  right  to  enforce  the  collection  of 
the  cost  of  repairs  of  a  public  ditch 
against  lands,  under  the  law  existing  at 
the  time  a  contract  therefor  was  en- 
tered into  and  part  of  the  work  done, 
is  not  lost  by  a  repeal  of  that  law,  by 
virtue  of  a  general  law  providing  that 
repealed  laws  shall  remain  in  force  for 
the  purpose  of  sustaining  actions  to  en- 
force liabilities  incurred  thereunder,  and 
also  by  the  constitutional  provision  for- 
bidding the  passage  of  any  law  impair- 
ing the  obligation  of  contracts.  Craw- 
ford V.  Hedrick,  9  Ind.  App.  356,  36  N. 
E.  771. 

A  mimicipal  corporation  cannot  raise 
money  for  the  cost  of  operating  or  pay- 
ing running  expenses  of  a  drainage  sys- 
tem and  pumping  works  connected  there- 
with, after  the  same  have  been  con- 
structed, by  special  assessment,  where 
the  statute  under  which  the  same  was 
constructed  does  not  confer  that  power. 
Tlie  words  "maintain"  and  "keep  in  re- 
pair" are  used  in  such  statute  synony- 
mously, and  do  not  authorize  the  levying 
of  money  by  special  assessment  for  other 
purposes  than  to  keep  such  system  in 
repair.  McCheaneif  v.  Hyde  Park,  151 
III.  634,  37  N.  E.  858. 

*The  commissioners  of  sewers  cannot 
assess  i  person  in  respect  to  drains 
which  communicate  with  other  drains 
that  fall  into  the  great  sewer,  if  the 
level  of  his  drains  is  so  much  above  the 
sewer  that  the  stopping  of  the  sewer  can- 
not possibly  throw  back  the  water  so  as 
to  injure  his  premises,  and  if  he  is  not, 
and  it  does  not  appear  that  he  is  likely 
to  be,  benefited  by  the  work  done  upon 
the  sewer.  Masters  v.  Scroggs,  3  Maule 
ft  S.  447. 


But  lands  in  an  incorporated  villagt* 
may  be  assessed  by  the  trustees  of  » 
township  in  which  the  village  is  situ 
ated,  for  the  cost  of  cleaning  and  widen 
ing  a  ditch  within  the  township  but 
outside  of  the  village  limits,  under  a 
statute  authorizing  the  township  tru« 
tees  to  construct,  clean,  and  widen  '*any 
ditch,  drain,  or  water  course  within  such 
township,'*  and  impose  the  cost  on  ad 
jacent  lands,  when  the  lands,  thougli 
within  the  village,  are  adjacent  to,  and 
benefited  by,  the  ditch.  Kent  v.  Perkins. 
36  Ohio  St.  639. 

^Wafterson  v.  Bradley,  43  Ohio  St. 
456,  3  N.  E.  372. 

*Round€nbush  ▼.  Mitchell,  154  Ind. 
616,  57  N.  E.  510. 

^Campbell  v.  Dwiggins,  83  Ind.  473. 

•Wearer  v.  Templin,  113  Ind.  298,  14 
N.  E.  600:  Fries  ▼.  Brier,  HI  Ind.  6.5. 
11  N.  E.  958. 

A  provision  in  a  drainage  law  author- 
izing county  surveyors  to  repair  public 
ditclies  and  assess  the  cost  thereof  upon 
the  lands  adjudged  by  the  court  to  havo 
been  benefited  by  the  original  construc- 
tion in  proportion  to  that  assessment  is 
not  unconstitutional  as  a  taking  of 
property  without  due  process  of  law,  be- 
cause no  notice  is  required  to  be  given 
landowners  of  the  intention  to  make  re- 
pairs or  aAsessnients.  where  notice  of  the 
assessment,  after  it  is  made,  is  provided 
for,  and  opportunity  is  given  to  appeal 
therefrom  to  a  court  having  jurisdiction 
to  determine  whether  the  amount  ex- 
pended was  in  fact  for  repairs  and 
whether  the  repairs  were  made  in  good 
faith  and  according  to  law.  Johnson  ▼. 
Lewis,  115  Ind.  490,  18  N.  E.  7, 
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ment*  And  an  assessment  is  not  invalid  because  another  tract 
tJirough  which  the  ditch  runs  was  not  assessed,  where  the  statute  pro- 
vides that  the  assessment  for  repairs  shall  be  levied  on  lands  assessed 
for  the  original  construction,  and  the  land  in  question  was  not  so  as- 
sessed.*® Work  which  benefits  the  whole  district  cannot  be  assessed 
against  the  abutting  property  only.**  A  township  trustee  is  not  es- 
topped from  making  an  assessment  on  lands  benefited  by  repairs  to  a 
public  ditch  because  eighteen  months  elapsed  from  the  completion  of 
the  work  to  the  making  of  the  assessment,  in  the  absence  of  any  stat- 
utory provisions  as  to  time,  where  the  cost  of  such  repairs  have  been 
paid  out  of  the  public  treasury  and  it  does  not  appear  that  the  work 
was  not  necessary  or  that  the  trustee  acted  in  bad  faith ;  and  the  rights 
of  parties  have  not  been  changed  or  those  of  third  parties  afFected  by 
rhe  delay.**  The  question  to  be  reviewed  by  the  courts  may  be  lim- 
ited to  the  cost  of  the  repairs  and  what  amount  should  be  assessed  on 
« ach  parcel  of  land  affected.*^  But  such  limitation  does  not  prevent 
iin  examination  by  the  court  of  the  questions  which  are  necessary  to 
<^ve  the  commissioners  jurisdiction  of  the  proceedings.**  The  court 
cannot  make  and  levy  an  assessment  for  annual  benefits  upon  lands  in 
a  drainage  district  for  keeping  the  improvements  therein  in  repair, 
where  the  statute  under  which  the  district  was  organized  requires  such 
assessments  to  be  made  by  a  jury  and  nowhere  authorizes  the  court  to 
«lo  so  without  a  jury, — especially  where  such  assessment  is  made  with- 
out notice  to  the  landowners,  and  no  opportunity  is  given  them  to  be 
heard  in  the  matter.*®     Objections  to  the  assessment  must  be  raised 

*iforrau7  ▼.  Oeeting,  15  Ind.  App.  358,  '^The   erection   of   a   stone   waU   and 

41  X.  £.  848,  44  N.  E.  59.  brick  arches  for  the  escape  of  sewage 

A  st&tute  requiring  county  surveyors,  along  the  line  of  an  existing  timbered 
whose  duty  it  is  to  repair  public  ditches,  way  or  race  which  had  caved  in,  ren- 
te "apportion  and  assess  the  costs  of  dering  the  street  impassable,  is  the  con- 
such  repairs  upon  the  lands  adjudged  by  struction  of  a  sewer,  and  the  tax  there- 
the  oovui;  benefited  by  the  construction  for  should  be  levied  and  collected  in  the 
of  the  ditch  in  like  proportion  as  bene-  manner  appropriate  to  such  an  improve- 
At*  were  assessed  against  said  lands  for  ment  and  with  a  view  to  the  district 
the  eonstruction  of  said  ditch,"  will  be  drained  by  it,  and  cannot  be  laid  wholly 
eoDstmed  as  authorizing  the  assessment  on  the  property  fronting  on  the  street 
of  lands  only  in  proportion  as  they  will  as  a  local  street  improvement.  Clay  v. 
be  benefited  by  the  repairs,  and  not  on  Orand  Rapids,  60  Midi.  451,  27  N.  W. 
aU  the  lands  originally  assessed  in  the  596. 

same  relative  proportion  to  such  assess-  "Oeiger  v.  Bradley,  117  Ind.  120,  19 

ment  regardless  of  the  benefits  accruing  N.  E.  760. 

bjr  the  repairs,  as  the  latter  interpreta-  ^Trimhle  v.  MoOee,  112  Ind.  307,  14 

turn  would  render  the  act  unoonstitu-  N.  £.  83;   Wisman  v.  McGee,  112  Ind. 

tional  as  a  taking  of  private  property  600,  14  N.  £.  375;  State  ex  reU  French 

by   law  without   oompensation.     Parke  v.  Johnson^  105  Ind.  463,  5  N.  E.  553. 

County  Coal  Co.  v.  Campbell  140  Ind.  ^*Markley  v.  Rudy,  115  Ind.  533,   18 

28,  39  N.  E.  149,  658.  N.  E.  50. 

"•/?«>«  ▼.  Stringley,  132  Ind.  378,  31  ""Roheaon  v.  People,  161  111.  176,  43  N. 

X.  E.  053.  E.  619. 
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in  the  proceedings  themselves  and  cannot  be  made  the  subject  of  col- 
lateral attack,  80  far  as  there  is  provided  a  mode  for  making  them  in 
that  way.^*  Equity  will  afford  relief  where  the  drainage  proceedings 
were  invalid  and  conferred  no  benefit  on  the  complaining  party.^" 
But  it  wiU  not  interfere  if  there  is  an  adeqiiate  remedy  at  law.*'* 
Nor  will  it  interfere  where  the  objection  sought  to  be  raised  might 
have  been  brought  forward  and  decided  in  the  drainage  proceeding.'® 
An  assessment  is  not  void  in  toto  because  the  officers  exceeded  their 
authority  in  making  the  ditch  wider  than  the  specifications  called 
for.^^  But  if,  under  the  guise  of  a  repair,  the  aiithorities  depart 
from  the  line  of  the  original  ditch  and  construct  a  new  one,  the  assess- 
ment is  invalid.^*     Mere  irregularities  will  not  avail  to  defeat  the  as- 

^*Upon  appeal  by  a  landowner  from  the   repairs   of  no   benefit,   where  such 

an  assessment  for  the  repair  of  a  public  landowner  had  no  knowledge,  and  was 

ditch  by  the  county  surveyor  under  a  not  charged  by  law  with  knowledge,  of 

statute    limiting    the    questions    to    be  its  worthlessness  until  after  the  expira- 

tried  on  appeal  to  a  determination  of  tion  of  the  time  to  appeal  from  the  as- 

the  cost  of  the  repairs  and  what  amount  sessment.     MiUikan  r.   Wall,    133   Ind. 

thereof  should  be  assessed  against  the  51,  32  N.  E.  S28. 

owner's  land,  it  is  proper  to  determine  ^Qoff  v.  McOee,  128  Ind.  304,  27  N. 

whether  his  land  is  subject  to  any  assess-  E.  754. 

ment  for  such  repairs;   and  hence  the  ^*A   railroad   company   cannot   enjoin 

validity  of  such  an  assessment  cannot  the  collection  of  an  assessment  upon  its 

be  collaterally  attacked  on  the  ground  right  of  way  for  the  cost  of  repairing  a 

that  the   land  was  not  subject,   under  public  ditch  upon  the  ground  that  the 

the  statute,  to  any  assessment.     Kirk-  ditch,  as  originally  established  and  oon- 

patrick  v.  Taylor,  118  Ind.  329,  21  N.  structed,  was  not  rightfully  located  upon 

E.  20.  its  right  of  way,  and  that  no  right  ex- 

A  landowner  cannot  maintain  a  ool-  isted  to  go  upon  such  land  for  the  pur- 
lateral  suit  to  be  relieved  from  an  as-  pose  of  making  repairs.  Davis  v.  Lakr 
sessment  for  the  repair  of  a  public  ditch  Shore  d  M.  8.  R,  Co,  114  Ind.  364,  16  N. 
on  the  ground  that  the  township  trustee  E.  639. 

performing  the  work  exceeded  his  stat-  An  injunction  will  not  lie  to  restrain 

ulory   authority   by    proceeding,   under  the  collection  of  an  assessment  against 

the   grilse   of   repairing,   to   widen   and  a  railroad  right  of  way  for  the  cost  of 

deepen  the  ditch  beyond  its  original  di-  repairing  a  public  ditch  by  a  county  sur- 

mensions,  although  such  a  defense  might  ^  ..  or,  who  is  invested  with  the  statu- 

have  d  feated  the  assessment,  at  least  tory  power  to  repair  public  ditches  and 

to  the  extent  of  the  excess  of  cost  created  to  assess  the  cost  thereof  against  the 

by  such  unauthorized  work,  in  case  of  lands    originally   assessed   for    its   oon- 

an  appeal  from  the  assessment.    Dunkle  struction,   and   from   whose   assessment 

V.  Herron,  115  Ind.  470,  18  N.  E.  12.  the  right  of  appeal  is  given,  unless  it 

"  Equity  will  relieve  a  landowner  from  is  affirmatively  shown  that  the  acts  of 

the  payment  of  an  assessment  for  the  the  surveyor  are  not  merely  erroneous, 

repair  of  a  public  ditch,  on  the  grounds  but  absolutely  void  and  without  any  au- 

that  the  officer  whose  duty  it  was  to  thority.     Terre  Haute  d  L.  R.  Co,  ▼. 

make  such  repairs  had  exceeded  his  au-  Soice,  128  Ind.  105,  27  N.  E.  429. 

thority  by  enlarging  the  ditch  beyond  its  ^Romack  v.  HohhSf  13  Ind.  App.  138, 

original   dimensions  and  that  the   pro-  41  N.  E.  391;  Angell  v.  Cortright,  HI 

ceedings  establishing  a  connecting  ditch  Mich.  223,  69  N.  W.  486 ;  Scott  v.  Strtng- 

which   furnished  an  outlet  for  the  re-  ley,  132  Ind.  378,  31  N.  E.  953. 

paired  ditch  had  been  declared  void,  rep-  ^Taylor  v.  Brown^   127  Ind.  293«  26 

dering  the  repaired  ditch  valueless  and  N.  E.  822« 
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sesanient.**  An  assessment  on  land  for  the  repair  of  a  public  ditch 
by  a  county  surveyor  under  a  statute  making  it  his  duty  to  repair  such 
ditches  is  not  void  because  the  ditch  was  never  completed  according 
to  the  original  specifications,  since  the  propriety  of  making  such  re- 
pairs is  committed  by  the  statute  to  the  discretion  of  that  official  and 
his  decision  is  final.^^  Drainage  commissioners  of  drainage  districts, 
organized  under  the  Illinois  farm  drainage  act,  have  the  right  to  use 
funds  on  hand  to  repair  work  already  done  or  to  more  fully  protect 
the  lands  of  the  district;  but,  if  there  are  no  funds  on  hand,  they  must 
first  make  a  new  tax  levy  before  contracting  additional  indebtedness. 
They  cannot  legally  make  an  assessment  to  meet  a  prior  indebted- 
ness.** A  landowner  may  estop  himself  from  objecting  to  work 
\vhich  was  done,  by  standing  by  and  permitting  the  work  to  go  for- 
ward without  objection.  But  he  vrill  not  be  estopped  to  raise  the  ob- 
jection if  the  proceedings  were  void,*' 

XIV.  Pbivatb  connection  with  drain. 

875.  Bight  of  taxpayer  to  hm  drain.—  Since  drains  are  constructed, 
in  part  at  least,  for  the  accommodation  of  the  owners  of  land  which 
abut  upon  them,  and  largely  at  their  expense,  the  question  arises  as  to 
their  right  to  make  use  of  the  drains  after  they  are  finished.  There 
oertainly  is  a  strong  equity  in  favor  of  one  who  has  been  charged 
with  the  cost  of  a  drain  that  he  be  permitted  to  enjoy  the  benefit  of 
it.*  On  the  other  hand,  there  are  stronger  rights  on  behalf  of  tlie 
public  A  drain  is  constructed  for  the  general  welfare,  and  some  rep- 
resentative of  the  public  must  have  general  supervision  of  it  in  order 
that  it  may  be  preserved  for  the  purpose  for  which  it  was  intended. 
if  no  rules  and  regulations  were  made  and  enforced  for  the  enjoy- 
ment of  the  drain,  it  would  not  long  be  preserved.  So,  for  the  general 
good,  the  individual  must  submit  to  reasonable  rules  and  regulations, 
which  may  be  promulgated  by  the  proper  authority.  Such  regula- 
tions must,  however,  be  reasonable  and  such  as  may  be  complied  with 
by  alL  There  is,  therefore,  no  right  on  the  part  of  the  landowner  to 
('onnect  his  property  with  the  drain,  except  under  such  regulations  as 

^tanning  ▼.  Palmer,   117  Mich.  520,  Marrow  v.  Oeeting    (Ind.  App.)    37  N. 

76  N.  W.  2.  E.  739. 

^Kirkpatriok  v.  Taylor,  118  Ind.  329,  *  In  Barton  v.  Sgraouae,  37  Barb.  292, 

21  N.  £.  20.  it  is  said  that  there  is  something  very 

^Firat  Nat.  Bank  v.  Union  Dist.  No.  1,  like  a  contract,  to  be  implied  from  tlie 

82  J]].  App.  626.  construction  of  a  sewer  at  the  expense 

'Deuyer  t.  Shonert,  I  Ohio  G.  C.  73;  of  adjacuit  property,  that  it  may   b» 
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the  public  may  provide.^  Even  though  he  makes  a  connection  with 
the  drain  secretly,  he  acquires  no  right  thereby.'  And  a  license  to 
use  the  drain  will  be  limited  to  the  purpose  intended.*  And  rights 
acquired  by  prescription  will  be  strictly  limited  to  the  use  which  has 
been  made.'  A  landowner  who  attempts  to  make  use  of  the  drain 
without  right  will  be  enjoined  from  so  doing.**  Therefore,  drainage 
commissioners  may  enjoin  the  act  of  one  outside  the  district  in  con- 
necting a  ditch  so  as  to  divert  the  water  of  a  natural  drain  or  slough 
from  its  natural  course,  and  cast  it  into  the  ditch  of  the  district^  the 


used  to  drain  the  propertj  thui  eharged 
with  its  oonstruction. 

*Bawter  v.  Tripp,  12  R.  I.  810;  People 
ew  rel.  Caldwell  ▼.  Wild  Ooi  Drainage 
Diet.  181  111.  177,  64  N.  E.  923. 

The  fact  that  highway  drains  con- 
structed for  the  purpose  of  carrying  off 
surface  waters  were  paid  for  by  general 
taxation  does  not  give  the  taxpayers  a 
right  to  mingle  their  sewage  with  the 
surface  waters,  and  the  granting  of  such 
right  confers  a  benefit  for  which 
grantees  are  liable  to  assessment.  Hunt- 
er's Appeal,  71  Conn.  189,  41  Atl.  557. 

It  is  no  defense  to  a  prosecution,  un- 
der the  statute  for  obstructing  a  public 
ditch,  that  the  obstruction  was  caused 
by  the  connection  by  a  landowner  of  his 
private  drain  therewith.  Such  connec- 
tion cannot  be  made  if  the  effect  is  to 
obstruct  or  destroy  the  ditch  constructed 
under  the  statute  as  a  work  of  public 
utility.    Toops  v.  State,  92  Ind.  13. 

The  right  to  conduct  into  a  public 
ditch  water  falling  or  flowing  by  natural 
means  upon  lands  assessed  for  the  con- 
struction thereof,  by  means  of  lateral 
drains,  does  not  extend  to  lands  not  as- 
sessed therefor,  nor  authorize  the  owner 
of  assessed  lands  to  collect,  by  artificial 
means,  water  from  lands  not  so  assessed, 
the  natural  outlet  of  which  is  in  an- 
other direction,  and  discharge  the  same 
into  the  ditch  in  such  quantities  as  to 
overtax  the  capacity  thereof  and  over- 
flow lower  lands.  Young  v.  Qentis, 
7  Ind.  App.  199,  32  N.  E.  796. 

^Toledo  ex  rel,  Oaiee  v.  Broton,  2  Ohio 
N.  P.  45. 

^Hunter's  Appeal,  71  Conn.  189,  41 
Atl.  557. 

An  abutting  owner  who,  by  consent  of 
the  public  authorities  and  by  the  pay- 
ment of  half  the  cost  of  a  sluiceway 
across  the  higliway,  is  permitted  to 
empty  household  drainage  into  an  open 
sewer,  acquires  no  property  right  in  the 
street  entitling  him  to  damages,  when. 


on  the  dosing  of  the  open  sewer  aa  of- 
fensive and  his  neglect  after  notice  to 
connect  with  a  new  closed  sewer  in  the 
highway,  the  officials  cut  off  his  drain. 
Camp  V.  Barre,  66  Vt.  563,  29  Atl.  1022. 

*A  township  does  not  acquire  a  pre- 
scriptive right  to  discharge  its  sewage 
into  the  sewers  and  water  course  of  an 
adjoining  township  by  the  fact  that  sev- 
eral of  its  householders  have  discharged 
their  sewage  in  such  manner  for  the 
prescriptive  period,  as  the  rights  there- 
by acquired  are  personal  to  such  house- 
holders. Kingstown  v.  Blackrock  Twp. 
Ir.  Rep.  10  Eq.  160;  Atty.  Gen.  y.  Acton 
Local  Board,  L.  R.  22  Ch.  Div.  221,  52 
L.  J.  Ch.  N.  S.  108,  47  L.  T.  N.  8.  510. 
31  Week.  Rep.  153. 

*A  landowner  will  be  enjoined  from 
constructing  private  drains  on  his  land, 
and  connecting  them  with  a  public  ditch 
having  its  head  on  his  land,  thereby 
draining  therein  water  from  a  portion 
of  his  farm  not  naturally  flowing  in 
that  direction,  and  overtaxing  the  ca- 
pacity of  the  public  ditch  to  the  injury 
of  a  lower  proprietor,  where  the  ditch 
was  constructed  with  a  limited  capacity, 
calculated  to  drain  only  a  small  portion 
of  his  land  immediately  surrounding  its 
head,  and  the  amount  of  the  assessment 
therefor  was  made  accordingly,  although 
assessed  on  the  entire  tract.  Drake  v. 
Schoenstedt,  149  Ind.  90,  48  N.  £.  629. 

An  injunction  will  lie  to  prevent  one 
whose  lands  were  not  affected  by  the 
construction  of  a  public  ditch  from  cut- 
ting a  ditch  on  his  own  land  and  tiiat 
of  another  through  a  natural  elevation 
so  as  to  turn  the  waters  of  a  large 
swamp  partly  on  his  land  with  an  out- 
let, to  which  the  waters  flowed  in  a 
well-defined  channel,  in  another  direc- 
tion, into  such  ditch,  the  effect  of  which 
would  be  to  overtax  its  capacity  and 
submerge  and  injure  an  owner's  land. 
Pence  v.  Garrison,  93  Ind.  345. 
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effect  of  which  will  be  to  drain,  not  only  his  own  land,  but  wat-er  com- 
ing from  other  lands,  which  would  not,  by  virtue  of  his  connecting 
with  the  drainage  ditches,  permit  the  district  to  include  such  lands  in 
it«  assessment  roll.''  This  rule  imposes  no  imdue  hardship  upon  the 
individual,  because  he  has  all  the  rights  of  the  public  generally,  and 
the  interests  of  the  public  demand  that  regulations  be  adopted  which 
will  permit  a  use  of  the  drain ;  so  that,  although  he  has  no  absolute 
rights  as  an  individual,  his  rights  are  fully  protected  as  one  of  the 
public  So  much  is  this  so  that  the  increased  difficu^y  in  the  use  oi 
a  sewer  whidi  will  be  caused  by  a  change  in  the  street  grade  may  be 
taken  into  account  in  awarding  the  damages  for  such  change.^  Abut- 
ting landowners  may  take  advantage  of  the  ditches  constructed  foi 
road  drainage  which  follow  the  natural  course  of  drainage,  to  rid  their 
property  of  surplus  water,  if  they  do  not  inconvenience  the  public  oi 
injure  its  works.*     But  such  drainage  may  be  regulated  by  statute.^® 


^Daytfm  y.  Rutherford,  29  lU.  App. 
31,  Affirmed  in  128  111.  271,  21  N.  E. 
IDS. 

"Chicago  v.  Jackson,  S8  III.  App.  130. 

But  the  owner  of  private  property  in 
a  drainage  district  has  no  such  vested 
property  right  in  the  sewers  of  the  dis- 
trict as  to  entitle  him  to  claim  protec- 
tion of  a  court  of  chancery,  by 
injunction,  to  prevent  one  outside  of  the 
diHriet  from  connecting  drains  from  his 
premises  with  the  district  sewers  under 
a  lioense  from  the  corporate  authorities 
of  tlie  district,  merely  because  he  has 
paid  special  assessments  for  the  cost  of 
i^ueh  sewers,  in  the  absence  of  any  show- 
ing that  his  private  property,  or  the 
sewers  for  which  he  has  been  assessed  as 
a  special  benefit,  will  certainly  be  ma- 
t  finally  diminished  in  value  by  reason 
of  the  eonnection.  Springer  v.  Walters, 
139  lU.  419,  28  N.  £.  761,  Affirming  37 
111.  App.  326. 

Thorn  ▼.  Dodge  County  (Neb.)  90  N. 
W.  763. 

But  a  landowner  has  no  right  by 
means  of  artificial  ditches  to  drain  his 
land  into  a  highway  ditch  in  a  different 
direction  than  the  natural  flow,  so  as  to 
increase  the  How  of  water  upon  the  land 
of  an  adjacent  owner ;  and  the  fact  that 
the  latter  consented  to  allow  the  high- 
way commissioners  to  drain  the  highway 
over  his  land  by  means  of  a  tile  drain  is 
no  defense.  Larkin  v.  Lamping,  44  111. 
App.  649. 

And  highway  commissioners  in  the  ex- 
f^rri^  of  th€»ir' powers  to  take  charge  of, 
kttp  in  repair,  and  improve  highways. 


may  prevent  an  owner  of  land  adjoining 
a  highway  from  diverting  the  surface 
water  upon  his  land  from  its  natural 
channel,  and  draining  it  upon  the  high- 
way out  of  its  natural  course,  if,  in  their 
opinion,  the  increased  flow  of  water  re- 
sulting thereby  would  render  a  ditch 
along  the  highway  more  dangerous  for 
public  travel.  Davis  v.  Highway  Comrs. 
143  111.  9,  33  N.  E.  68,  Affirming  42  111. 
App.  422. 

**A  clause  in  a  statute  which  author- 
izes highway  commissioners  to  remove 
obstructions  and  flll  up  ditches  in  a 
highway,  unlawfully  placed  therein  by 
others,  "excepting  ditches  necessary  to 
the  drainage  of  an  adjoining  farm  emp- 
tying into  a  ditdi  upon  the  highway," 
does  not  authorize  the  adjoining  owner 
to  turn  water  from  its  natural  course 
from  his  land  into  a  highway  ditch,  and 
does  not  prevent  the  commissioners  from 
filling  up  such  ditch  when  used  for  that 
purpose.  Davis  v.  Highvxiy  Comrs.  143 
111.  9,  33  N.  E.  58. 

A  remark  made  by  a  landowner  ad- 
joining a  highway,  to  one  of  the  high- 
way commissioners,  that  If  the  latter 
put  a  culvert  opposite  his  land  he  would 
have  to  throw  up  an  embankment,  is  not 
due  notice  of  his  intention  to  dig  a  drain 
from  his  land  into  the  highway  for  the 
purpose  of  draining  such  land,  within 
the  proviso  in  a  statute  making  it  un- 
lawful to  construct  ditches  or  turn 
water  into  a  highway,  that  the  act 
should  not  apply  to  "any  person  through 
whose  land  a  public  road  shall  pass,  who 
shall  desire  to  drain  his  land  and  shall 
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276.  Compulsory  oonneotion  with  drain. — The  necessity  of  adequate 
drainage  is  so  intimately  connected  with  the  public  health  that  the 
iiuinicipality,  under  statutory  authority,  has  the  right  to  compel  the 
connection  of  houses  within  its  limits  with  public  sewers  which  are 
conveniently  located.*  And  the  property  owner  is  not  entitled  to 
notice  and  opportunity  to  be  heard  before  the  passage  of  an  order  re- 
quiring him  to  make  such  connection.^  The  public  authorities  have 
a  right  to  arrange  for  the  house  connections  when  constructing  the 
sewer,  and  may  put  in  the  necessary  slants  at  the  expense  of  the 
property  owner.'*  The  regulation  as  to  the  distance  between  the  con 
nections  must,  however,  be  reasonable,  and  have  some  regard  to  the 
probable  use  of  the  property.  Provision  may  be  made  for  as  manv 
as  may  be  needed.*  And  they  must  not  l>e  placed  so  close  together  as 
to  become  an  unnecessary  burden  upon  the  property  owner.' 


give  due  notice  to  the  commiBsioners  of 
such  intention."  Canoe  Greek  v.  Mc- 
Eniry,  23  111.  App.  227. 

*  In  determining  the  question  of  the 
duty  of  a  miU  owner  to  comply  witli  a 
statute  requiring  him  to  connect  his 
premises  with  a  public  sewer  because  of 
the  objection  that  the  sewer  adjacent  to 
liis  premises  is  not  a  public  one,  it  is 
sufficient  if  the  sewer  is  a  public  one  be- 
low the  premises  in  question,  although 
it  may  not  be  above  that  point.  Com, 
y.  Abbott,  160  Mass.  2S5,  35  N.  E.  782. 

Under  the  statute  of  Arkansas,  which 
provides  that  property  owners  near  or 
adjacent  to  any  city  sewer  shall  connect 
their  premises  with  the  sewer  when  re- 
quired to  do  so  by  the  board  of  health, 
one  whose  property  is  not  within  a 
sewer  district  may  connect  with  the 
sewer  when  ordered  to  do  so  by  the 
board  of  health,  and  he  is  not  required 
to  pay  any  part  of  the  cost  of  the  con- 
struction of  the  sewer  before  so  doing. 
Martin  v.  Hilb,  53  Ark.  300,  14  S.  W. 
94. 

Under  the  New  York  statutes  the  plan 
of  draining  houses  in  New  York  is  imder 
the  control  of  the  board  of  health,  and 
it  may  forbid  the  construction  of  a  pri- 
vate sewer  through  the  lots  of  a  third 
person  and  compel  its  being  placed  in 
the  public  streets.  Neio  York  Health 
Department  v.  Lalor,  38  Hun,  642. 

'Harrington  v.  Providenc€y  20  R.  I. 
233,  38  L.  R.  A.  305,  38  Atl.  1. 

*Van  Wagofier  v.  Paieraon,  67  N.  J. 
L.  455,  51  Atl.  922. 

An  ordinance  of  a  municipal  corpora- 
tion providing  for  the  putting  in  of  lat- 
•*ral  sewer  pipes  for  house  connections 


on  a  street  by  special  tax  is  not  void 
because  sucli  improvement  does  not  con- 
stitute a  local  improvement  within  the 
meaning  of  the  law,  and  is  not  an  abuse 
of  the  power  of  the  dty  council  to  lev>' 
special  taxation  for  the  cost  of  local 
improvements.  Palmer  v.  Danville^  1.M 
111.  156,  38  N.  E.  1067. 

*A  provision  in  a  sewer  ordinance 
that  only  one  house-connection  slant 
shall  be  provided  for  each  abutting  lot 
or  tract  of  land,  however  large,  is  not  a 
liardship  to  lot  owners,  nor  unreason- 
able, where  it  is  also  provided  that  each 
lot  owner  shall  have  the  use  and  benefit 
of  the  sewer,  and  may  make  additional 
connection  with  the  sewer.  Oage  v. 
Chicago,  195  111.  490,  63  N.  E.  184. 

*The  cost  of  house  slants  to  connect 
with  a  sewer  cannot  be  Incorporated  in 
the  cost  of  the  sewer  and  assessed  upon 
the  abutting  property,  where  the  prop 
erty  is  vacant  farm  land,  and  the  slant •( 
are  planned  to  be  20  feet  apart,  while 
the  probability  is  that  if  the  property  i^ 
ever  subdivideid  into  building  lots  it  will 
never  be  divided  so  small  as  to  require 
slants  every  20  feet.  Bickerdike  v.  Chi- 
cago, 185  111.  280,  56  N.  E.  1096;  Oage 
V.  Chicago,  191  III.  210,  60  N.  E.  896. 

But  a  provision  in  a  sewer  ordinance 
for  house-connection  slants  every  20  feet 
on  each  side  of  the  sewer  does  not  vi- 
tiate the  ordinance,  in  the  abflenoe  of 
any  proof  that  such  provision  is  unrea- 
sonable or  oppressive.  Vanderayde  v. 
People,  195  111.  200,  61  N.  E.  1050,  62  N. 
E.  806. 

And  a  provision  in  a  sewer  ordinance 
that  houH«-connection  slants  "shall  be 
placed  on  both  aides  of  said  aewer  oppo- 
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277.  Public  supervision. — The  sewers  are  the  property  of  the  munic- 
ipality and  it  may  control  the  method  of  their  use  and  forcibly  break 
i^mnections  which  have  been  unlawfully  made  with  them.*  It  may 
r^nlate  the  use  of  them  and  protect  them,  by  proper  penalties,  against 
invasion  or  injury.^  It  may  make  a  charge  for  their  use,  by  means 
«)f  which  it  may  provide  the  means  necessary  to  keep  them  in  repair.*' 
But  this  charge  cannot  be  made  by  a  uniform  rate  per  front  foot, 
where  the  statute  requires  the  rate  to  be  taxed  in  proportion  to  the 
assessed  value  of  the  property.*  A  municipality  has  no  power  to  turn 
the  construction,  maintenance,  and  control  of  its  sewers  over  to  pri 
vale  parties,  and  authorize  them  to  compel  payment  by  citizens  of 
('Oin})ensation  for  the  privilege  of  using  the  sewers,  in  the  absence  of 
express  statutory  authority  so  to  do  and  granting  it  the  power  to  com- 
pel such  payments.*     The  municipality  may  require  the  abutting 


<iite  each  25  feet  of  lot  frontage''  does 
tiot  amount  to  an  arbitrary  subdivision 
of  an  unsiibdivided  lot,  when  the  assess- 
moit  was  made  upon  the  entire  tract  as 
a  whole,  according  to  its  legal  descrip- 
tion. Chicago  v.  Corcoran,  196  111.  146, 
63  X.  E.  690;  Walker  v.  Chicago,  202 
111.  531,  67  N.  E.  369. 

'  Kqaity  will  not  restrain  a  municipal 
corporation  from  taking  out  a  connec- 
tion illegally  made  with  a  municipal 
sewer.  Ans^ty  v.  Baldwin,  7  W.  N.  C. 
160. 

But  a  preliminary  injunction  will  is- 
i>ae  to  restrain  municipal  authorities 
from  disconnecting  a  private  sewer  from 
a  public  sewer,  until  the  rights  of  the 
parties  have  been  determined,  when  the 
flmDeetion  was  made  under  the  usual 
permit  issued  by  the  municipal  author- 
ities, and  at  the  place  designated  by  the 
u«ual  offioer.  Allmi  t.  Bufarthmore,  25 
Pa.  Co.  Ct,  458. 

^Fiaker  v.  Harrishurg,  2  Grant  Cas. 
291. 

'Porter  V.  Armstrong,  129  N.  C.  101, 
39  S.  E.  799 ;  Cargon  v.  Brockton  Sewer- 
<i.9f  Comrs.  175  Maas.  242,  48  L.  R.  A. 
ill.  56  N.  E.  1,  AflBrmed  in  182  U.  8. 
398.  45  L.  ed.  1161,  21  Sup.  Ct.  Rep. 

m. 

A  loorce  of  revenue  to  a  city  from  the 
amounts  to  be  paid  for  the  privilege  of 
^'ODDecting  private  sewers  with  a  public 
ooe  may  be  considered  in  determining 
the  division  of  the  cost  between  the  mu- 
nicipal corporation  and  the  abutting 
owners.  Potion  v.  Springfield,  99  Ma«B. 
631 

A  statute  giving  power  to  cities  to 
pus  bj-lawt  diarging  all  persons  who 


own  or  occupy  property  which  is  drained 
or  required  to  be  drained  into  a  common 
sewer  with  a  reasonable  rent  for  the  use 
of  the  same  applies  to  sewers  already 
constructed  by  general  taxation,  as  well 
as  to  those  which  might  afterwards  be 
built.  Re  McCutchon,  22  U.  C.  Q.  B. 
613. 

A  by-law  permitting  the  owner  or  oc- 
cupier of  property  required  to  be 
drained  into  a  common  sewer  to  com- 
mute within  one  year  for  the  payment 
of  the  sewerage  rate  is  unobjectionable. 
Ibid. 

A  sewer  rent  not  being  a  charge  upon 
land,  but  upon  the  owner  or  occupier, 
summary  remedies  given  by  statute  for 
the  collection  of  ordinary  rates  and  as- 
sessments cannot  be  extended  to  sewer- 
age rates.    Ihid. 

And,  where  the  grantee  of  land  paid 
over-due  sewerage  rates,  he  had  no  right 
of  action  therefor  under  the  covenant  in 
his  deed  for  seisin  and  quiet  enjoyment 
free  "from  all  arrears  of  taxes  and  as- 
sessments whatsoever  due  or  payable 
upon  or  in  respect  of  the  said  lands." 
Moore  v.  Hynes,  22  U.  C.  Q.  B.  107. 

*Aldwell  V.  Toronto,  7  U.  C.  C.  P.  104. 

But  under  an  ordinance  requiring  the 
owner  of  property  abutting  on  a  sewer 
to  pay  for  a  permit  to  connect  therewith 
according  to  feet  frontage,  it  is  imma- 
terial how  deep  the  lot  may  be,  although 
abutting  also  on  a  cross  street,  nor  how 
many  houses  on  his  property  may  be 
served  thereby.  Lanoaster  ▼.  Myere,  9 
Lane.  L.  Rev.  257. 

^Weaver  v.  Canon  Sewer  Co.  (Colo. 
App.)   70  Pac  963. 
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owner  to  pay  his  special  tax  as  a  condition  of  being  permitted  to 
connect  with  the  sewer.**  But  that  mode  cannot  be  used  to  enforce 
payment  of  illegal  taxes.''  A  purchaser  of  property  without  notice 
of  an  unrecorded  agreement  signed  by  the  prior  owner  thereof,  to 
pay,  in  case  he  should  make  use  thereof,  his  proportion  of  the  cost 
of  a  sewer  constructed  in  the  street  by  another  landowner  under 
authority  from  the  municipality,  and  which  by  the  terms  of  sucli 
authority  became  the  property  of  the  city  and  part  of  its  sew^erage  sys 
tern  on  completion,  is  not  boimd  thereby,  and  is  not  liable  for  such 
proportionate  payment  where  he  taps  such  sewer  imder  permit  from 
the  city  authorities.®  And  the  municipality  cannot  discriminate  un 
reasonably  in  charges  for  the  use  of  a  public  sewer,  so  that  it  cannot 
require  from  property  owTiers  who  take  water  of  a  private  water  com- 
pany the  same  fees  as  it  charges  patrons  of  the  municipal  water  sys- 
tem for  both  water  and  sewer  services.*  It  may  require  the  obtaining 
of  permits  to  connect  with  the  sewer.*®  A  municipal  corporation 
may  require  the  payment  of  all  fees  chargeable  for  the  connection 

•Hill  ▼.  8t,  Loui8,  159  Mo.  159,  60  S.  54  Ohio  St.  506,  32  L.  R.  A.  734,  43  N. 

W.  116,  Overruling  State  ex  rel.  Peek  v.  E.  990. 

Hermann.  84  Mo.  App.  1.  •  Kilgour  ▼.  Oroesohen,  7  Ohio  K.  P. 

The  remedy  provided  by  a  charter  to  312. 

the  contractor  building  a  sewer,  that  he  *Mobile  v.  BienviUe  Water  Supply  Co. 

shall  be  paid  by  special  tax  bills  on  the  130  Ala.  379,  30  So.  445. 

property   benefited,   to   be   enforced   by  ^^Ranlett  v.  Lowell,  126  Mass.  431. 

suit,  is  not  exclusive,  and  he  may  re-  Neither  the  making  of  an  assesament 

strain  the  mimicipality  from  issuing  to  for    sewer    construction,  nor  its    abat^^- 

the  delinquent  property  owners  permits  ment  because  the  owner  of  the  land  gave 

to  connect  with  the  sewer  under  a  mu-  a  right  of  way  for  the  sewer,  will  give 

nicipal   ordinance   providing   that   such  the  right  to  make  a  connection  with  the 

permits  shall  not  be  issued  until  the  tax  sewer  without  the  consent  of  the  mu- 

is  paid.    Ibid,  nicipal  authorities  as  provided  by  the 

''State  ex  rel.   Dumer  y.  Qraydon,  6  city   ordinances.     Livingstone   v.  Taun- 

Ohio  C.  C.  634 ;  Meyler  v.  Meadville,  23  ton,  155  Mass.  363,  29  N.  £.  635. 

Pa.  Co.  Ct.  119.  A  permit  for  a  connection  with  a  pub- 

But  it  has  been  held  that  where  a  mu-  lie  drain  does  not  run  with  the  land, 

nicipality  constructed  a  system  of  sew-  unless   the   statutory   requirement  that 

ers  with  a  view  to  assessing  the  cost  it  be  in  writing  has  been  complied  with, 

thereof  equally   upon   all   the   abutting  Estes  v.  China,  56  Me.  407. 

property,  and  did  so  assess,  but  a  por-  A  provision  of  an  ordinance  requiring 

tion   of   the   abutting   property   owners  a  written  permit  to  connect  a  private 

successfully  resisted  the  payment  there-  drain    with    a    public    sewer    may    be 

of  on  the  ground  of  fraud  by  the  con-  waived.     Sheridan  ▼.  Salem,  148  Mass. 

tractor,  and  the  city  was  adjudged  to  196,  19  N.  E.  172. 

pay  the  balance  of  the  contract  price,  Where  the  statute  directs  that  botli 

a    rule    of   the    municipality    requiring  application  and  permit  for  a  connection 

those  abutting  property  owners  who  had  with  a  public  drain  must  be  in  writing, 

not  already  paid  to  pay  their  propor-  the  reciprocal  promise  is  not  illegal,  and 

tion  of  the  cost  of  such  system  of  sewers  the  statute  is  waived  by  the  municipal- 

before  being  allowed  to  use  the  same  is  ity  in  a  suit  for  the  breach  thereof  un- 

not  inconsistent  with  the  Judgment  that  less  it  is  set  up  in  the  pleadings.    Bates 

the  assessments  for  the  construction  of  v.  China,  56  Me.  407. 

the  sewers  in  question  were  void,  and  is  An  ordinance  providing  that  no  oon- 

not   unreasonable.     Hermann   v.    State,  nection  shall  be  made  with  public  »ew- 
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^vith  a  sewer  of  a  private  drain  which  drains  several  pieces  of  prop- 
t^rty^  although  the  owner  of  one  has  paid  his  fees;  and  it  may  dis- 
(X)imect  the  drain  which  was  allowed  to  be  connected  upon  payment 
of  the  one  fee,  where  the  right  to  disconnect  upon  failure  in  payment 
of  the  other  was  expressly  reserved.  ^^  A  municipality  having  the 
power  to  require  property  owners  to  connect  their  premises  with  sew- 
ers, the  right  to  do  such  connecting  may  be  vested  by  statute  in  the 
municipality  itself  at  the  time  of  the  construction  of  a  sewer.^*  Man- 
•Iftmns  will  not  issue  to  compel  a  board  of  public  works  to  permit  an 
abutting  owner  to  tap  and  make  connections  with  a  sewer,  where  no 
special  duty  is  by  statute  enjoined  upon  the  board  t»  permit  sewers 
to  be  tapped,  but  the  matter  is  left  entirely  within  the  discretion  of 
the  board."  The  power  to  regulate  the  use  of  the  system  includes 
the  power  to  require  connections  to  be  made  by  licensed  oflScers,  and 
that  material  used  shall  be  proper  and  subject  to  inspection  and  ap- 
proval by  its  inspector,  and  that  the  work  be  done  under  his  super- 
vision; but  it  cannot  compel  the  property  owner  to  purchase  material 
fnan  it  or  prevent  him  from  doing  the  work  if  he  so  desires.^* 

278.  TTsc  of  private  drain. —  A  private  citizen  has  no  right  to  make 
use  of  a  sewer  belonging  to  another  private  citizen  and  the  dedica- 
tion to  the  public  of  a  street  in  which  a  private  sewer  has  previously 
been  laid  by  consent  of  the  landowner  does  not  make  the  sewer  a  pub- 
lic aewer;  and  one  who  connects  therewith  without  the  owner's  con- 
sent oonunits  a  trespass..^  But  a  sewer  built  in  the  public  street  by 
private  individuals  and  given  to  a  city  becomes  as  much  a  public 
sewer  as  if  built  by  the  city  itself,  for  tapping  which  no  more  than 
the  usual  license  fee  fixed  by  ordinance  can  be  charged  an  abutting 

(Ts  except  on   written   application   to,  nicipality,  as  such  clause  does  not  af- 

and  permission    granted  by,  the    com-  feet  its  power  to  regulate  the  manner 

moD  council  does  not  devest  the  board  of  making  such  connection,  or  abate  any 

•»f  public  works  of  its  power,  under  the  nuisance  thereby  created.     Oray  v.  Ci- 

<'harter,  to    supervise    the  construction  cero,  177  111.  459,  53  N.  E.  91. 

and  repairing  of  sewers,  and  forbid  any-  ^^Belding  Bros,  v.  Northampton  Sewer 

<me  to  make  connection  therewith  with-  Comra.  177  Mass.  39,  58  N.  £.  150. 

out  the  consent  of  the  board;  but  it  de-  ^Van  Wagoner  v.  Pateraon,  67  N.  J. 

tmnioes  the  drcumstances  under  which  L.  455,  51  Atl.  922. 

the  council  shall  permit  the  work  to  be  ^*iitate  ex  rel.  Thoma  v.  Board  of  Pub- 

dooe,  but  leayes  the  time  and  manner  of  lie  Worka,  6  Ohio  Dec.  Reprint,  769. 

doing  it  to  the  control  of  the  board  of  ^*8laughter  v.  O'Berry,  126  N.  C.  181, 

public    works.     Zuhe     y.     Weher,     67  48  L.  R.  A.  442,  35  S.  E.  241. 

Mich.  52,  34  N.  W.  264.  ^  Equity  will  enjoin  a  landowner  from 

A  pronsion  in  an  ordinance  of  a  mu-  connecting    his    drain    with    a    private 

nidptl  corporation  for  the  construction  sewer  laid  in  the  highway,  the  remedy 

of  a  aewer,  which  grants  the  use  and  at  law  being  inadequate  when  the  sewer 

benefit  of  an  out-fall  sewer  to  all  prop-  is  incapable  of  serving  both  owner  and 

^rty   owners    obtaining    permission    to  trespasser.   Smala  v.  Steicart,  32  Pittsb. 

make   connection    therewith,    does    not  L.  J.  N.  S.  207. 
grant  away  the  police  power  of  such  mu- 
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owner  who  did  not  participate  in  the  building  thereof,  under  a  star 
nte  providing  that  parties  owning  property  abutting  upon  a  street  or 
public  highway,  in  or  through  which  a  public  sewer  or  drain  is  con- 
structed, should  have  the  privilege  of  tapping  and  using  it  for  the 
purpose  of  draining  their  premises,  under  such  rules  and  regulatioii> 
as  may  be  prescribed.^ 

279.  Manner  of  using  sewer. —  An  individual  who  has  made  oonnec 
tion  with  a  public  sewer  has  no  right  to  make  such  use  of  it  as  will 
interfere  with  equal  rights  of  others  to  use  it,  or  such  as  will  const! 
tute  a  nuisance  to  the  public.  Under  this  rule  so  large  a  quantity  of 
water  cannot  be  turned  into  the  sewer  that  its  capacity  is  exceede<l 
and  it  overflows,  to  the  injury  of  abutting  property.  One  committini: 
such  an  offense  is  liable  to  indictment,  and  no  action  will  lit 
against  him  by  an  abutting  owner  whose  property  is  injured  by  the 
flowing  of  the  sewage  upon  it  unless  the  injury  is  peculiar  to  himself, 
and  not  of  a  kind  suffered  by  the  public  generally.*  Nor  can  mu 
terial  be  turned  into  the  sewer,  of  such  consistency  as  to  form  deposit> 
and  obstruct  either  the  sewer  or  the  stream  into  which  it  emptie>.- 
KoT  can  poisonous  or  deleterious  material  be  turned  into  the  sewer, 
which  incommodes  or  injures  other  persons.'  A  landlord  construct 
ing  a  drain  by  which  the  tenants  from  several  of  his  buildings  di- 
charge  their  sewage  is  the  person  causing  the  nuisance  resulting 
therefrom,  under  a  statute  authorizing  the  local  board  of  authorities 
to  proceed  against  the  person  by  whose  act  the  nuisance  arises.*  Tht- 
measure  of  damages  for  the  overflow  of  an  owner's  land,  destroying 
crops  and  causing  permanent  damages,  caused  by  the  wrongful  dis- 
charge into  a  public  ditch  of  water  not  naturally  flowing  therein,  i?* 
the  value  of  the  crops  destroyed  and  the  difference  in  value  of  tho 
land  before  and  after  the  trespass.^ 

280.  Bepair  of  conneotions. —  Ordinarily,  the  burden  of  keeping  the 
private  connections  of  the  sewer  in  repair  is  upon  the  property  owner. 

*8pringfnyer  ▼.   State,    I  Ohio  0.   C.  hucIi  a  nuisance  as  may  be  abated  by  an 

501.  injunction   issued  on   the  complaint  of 

^Waters  v.  Newark,  56  N.  J.  L.  361,  the    city    board    of    health.     Board   of 

2S  Atl.  717.  Health  v.  Maginnia  Cotton  Mills,  46  La. 

^Hudson  River  R.  Co.  v.  Loeb,  7  Robt.  Ann.  806,  15  So.  164. 

418.  Equity  will  enjoin  the  discharging  of 

^Municipality  No.  One  v.  Oaslight  Co.  refuse   from   a   tomato-canning   facton 

5  La.  Ann.  430.  into  a  public  sewer,  and  thenoe  into  a 

The    maintenance    by    a    cotton-mill  small    natural    stream,  whereby  a   nui- 

company    of    outlets    from    closets    and  sance    is  created.     Butterfoss    v.  State. 

eesspools  of  its   large   factory  into  the  40  N.  J.  Eq.  325. 

public  gutters  of  the  city,  causing  off  en-  ^Brotcn  v.  Buasell,  L.  R.  3  Q.  B.  251. 

sive    matter    injurious  '  to    the    public  ^Young  v.  (^etitit,  7  Ind.  App.  199,  32 

health  to  flow  through  the  gutters,  is  N.  £.  796. 
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But  the  English  public  health  acts,  while  leaving  the  owner  liable 
for  the  repair  of  a  single  private  drain,  have  placed  the  burden  of 
Impairing  drains,  which  by  reason  of  their  serving  as  an  outlet  for 
•several  apartments  have  become  more  or  less  public,  upon  the  public 
authorities.  Under  these  statutes  it  has  been  held  that  a  drain  con- 
.-tmeted  on  a  parcel  of  property  belonging  to  one  owner  was  a  single 
private  drain,  although  it  received  the  drainage  from  several  houses 
belonging  to  different  owners.*  But  where  the  drain  runs  under  three 
houses  and  receives  the  drainage  of  each,  it  constitutes  a  sewer  which 
must  be  kept  in  repair  by  the  public  authorities,  although  it  is  on 
private  property.*  Where  a  statute  makes  a  pipe  which  receives  the 
drainage  of  two  or  more  houses  a  sewer,  to  be  maintained  and  re- 
paired at  the  public  expense,  the  pipe  does  not  lose  its  character  as 
such  by  the  owner  of  one  of  the  two  houses  subsequently  disconnect- 
ing his  house  from  it.^ 

XV.  Injury  to,  and  abandonment  op,  drain. 

281.  Injury  to  drain. —  A  drain  being  established  for  the  good  of 
the  public  must,  in  order  to  accomplish  its  purpose,  be  preserved  from 
injury  or  obstruction  by  individuals.  The  statutes,  therefore,  usually 
make  it  an  offense  to  injure  or  obstruct  a  public  drain.*     And  a 

^Seal  ▼.  Merihyr  Tydfil  [1897]  2  Q.  B.  by  a  causeway,  is  a  drain  used  for  the 

.>43,  67  L.  J.  Q.  B.  N.  S.  37,  77  L.  T.  N.  drainage  of  premises  within  the  same 

S.  303,  61  J.  P.  551.  curtilage,  within  the  meaning  of  the  me- 

In  Bill  y.  Etiir  [1895]    1  Q.  B.  906,  tropolis  local  management  act  of  1865, 

<U  L.  J.  M.  C.  N.  S.  37,  it  was  held  that  providing  that  the  expense  of  altering 

a    single  drain    on     private     property  and  repairing  such  a  drain  is  to  be  paid 

draining  several   houses  owned  by  dif-  by  the  owner  or  occupier  of  the  prem- 

ferpnt  persons  was  not  a  single  private  ises.     Pilhrow  v.  8t.  Leonard  [1895]    1 

drain  within  the  meaning  of  the  public  Q.  B.  433,  64  L.  J.  M.  C.  N.  S.  130,  14 

health  act  of  1890,  because  it  was  con-  Reports,    181,   72   L.   T.   N.   6.    135,   43 

i^trnet^  prior  to  the  passage  of  the  pub-  Week.  Rep.  342,  59  J.  P.  68,  Affirming 

lie  health  act  of   1848,  under  which  it  [1895]   1  Q.  B.  33,  64  L.  J.  M.  0.  N.  S. 

became  vested    in    the   local    authority  29. 

and  repairable  by  them;  therefore,  they  *Travi%  v.  XJttley  [1894]   1  Q.  B.  233, 

were  not  entitled  to  compel  the  owner  63  L.  J.  M.  C.  N.  S.  48. 

of  the  premises  drained  to  repair  it,  as  *St.  Leonard  v.  Phelan  [1896]  1  Q.  B. 

prorided  for  by  the  act  of   1890.     But  533,  65  L.  J.  M.  C.  N.  S.  Ill,  74  L.  T. 

this  decision  was  disapproved  in  Seal  v.  N.  S.  285,  44  Week.  Rep.  427,  60  J.  P. 

Jfprf^yr  TydfU  [1897]   2  Q.  B.  543,  67  244. 

U  J.  Q.  B.  N.  S.  37,  77  L.  T.  N.  S.  303,  ^State  v.  Chesapeake  d  0.  R,  Co,  24 

81  J.  P.  551,  Cave,  J,  who  rendered  the  W.  Va.  809. 

judgment   of  the  court    in    both  cases,  In  a  general  statute  relating  to  high- 

^ying  in  the  Seal  Case  that  he  w^as  in-  way  drains,  a  penal   clause  forbidding 

''lined  to  think   that  the  drain  in  the  the  obstruction  of  any  drain  or  ditch 

flair  Case  was  a  private  one,  and  conse-  draining  the  water  from  a  highway  ap- 

quently  that  that  decision  was  wrong.  plies   to   highway   drains    crossing   the 

A   drain    used    for    the    purpose    of  road  as  well  as  to  those  running  away 

draining  two  buildings  consisting  of  for-  from  it.     Com.  ex  rel.  Johnson  v.  Betis, 

^y^n  apartments   each,   and   separated  76  Pa.  465. 
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violation  of  the  statute  constitutes  a  public  offense.^  To  warrant  a 
conviction^  all  that  is  necessary  is  to  show  an  interferenoe  with  the 
ditch.  It  is  not  necessary  to  show  malice.^  But  to  make  the  statute 
operative  the  ditch  must  be  a  lawful  one.  Therefore,  a  lando\vneT 
is  not  liable  for  obstructing  unlawful  efforts  to  construct  a  ditch  over 
his  property,*  nor  for  filling  up  a  drain  illegally  constructed.'  But 
the  landowner  cannot  proceed  to  destroy  the  drain  if  the  result  would 
be  injury  to  the  public  or  to  his  neighbor.  His  remedy  is  to  take 
legal  steps  to  have  the  drain  abated.'  To  bring  the  ditch  within  the 
protection  of  the  statute  it  must  be  a  successful  one,  and  not  merely 
create  a  nuisance  to  the  abutting  property  owners.''  The  property 
owner  is  not  liable  for  unauthorized  acts  of  his  servants.®  And  he  is 
not  forbidden  to  make  the  ordinary  use  of  his  property  through  which 
the  drain  runs, — as,  for  the  pasturage  or  feeding  of  stock.*  To  au- 
thorize public  authorities  to  object  to  acts  interfering  with  the  drain- 
age improvements,  they  must  have  title  to  them  or  be  authorized  b\ 


■  An  averment  of  unlawfully  removing 
a  tile  from  a  public  drain,  thereby  caus- 
ing the  ditch  to  fill  up  with  mud  and  di- 
verting the  water  in  the  ditch  from  its 
proper  channel  and  unlawfully  injuring, 
obstructing,  and  destroying  the  ditch,  is 
sufficient  in  an  information  to  charge  a 
public  offense,  imder  a  section  of  the  In- 
diana Criminal  Code  prohibiting  the 
obstruction  of  public  ditches.  Toopa  v. 
State,  92  Ind.  13. 

It  is  not  necessary,  in  a  prosecution 
for  unlawfully  obstructing  a  public 
ditch,  to  prove  that  all  the  requirements 
of  the  statute  providing  for  the  con- 
struction of  ditches  have  been  complied 
with.  It  is  sufficient  if  the  evidence 
show  that  the  drain  was  constructed  un- 
der the  order  of  the  board  of  county 
commissioners.     Ibid, 

*Toopa  V.  State,  92  Ind.  13. 

*8tate  ▼.  New,  130  N.  C.  731,  41  S.  E. 
1033. 

•  The  owner  of  land  adjoining  a  high- 
way may  peaceably  abate  a  nuisance 
caused  by  highway  commissioners  turn- 
ing water  from  a  ditch  in  a  stream  upon 
his  land  to  the  injury  of  his  cultivated 
fields,  by  closing  the  sluiceways  through 
which  the  water  comes.  Thompson  v. 
Allen,  7  Lans.  459. 

One  who  did  not  consent  to  the  con- 
struction of  a  ditch  across  his  premises, 
or  who,  although  consenting,  claimed 
and  exercised  the  right  of  building  a 
fence  across  it,  is  not  liable  for  damages 
resulting  from  its  obstruction,  where 
the  natural  sinking  of  the  fence  has  ul- 


timately caused  a  greater  obstroction 
than  at  first  existed.  Freeman  v.  Week*. 
48  Mich.  255,  12  N.  W.  215. 

*One  cannot  unnecessarily  obstruct  a 
municipal  drain  which  illegally  throws 
water  upon  his  land,  if  a  third  party  is 
injured  by  the  back  flow.  Afnici  v. 
Tharp,  13  Gratt.  564,  67  Am.  Dec.  787. 

It  is  no  defense,  in  an  action  to  re- 
cover the  statutory  penalty  for  obstruct- 
ing a  ditch  used  for  the  draining  of 
water  from  the  highway,  that  the  £tch 
was  not  lawfully  laid  out  and  estab- 
lished along  the  highway.  Hines  x. 
Darling,  99  Mich.  47,  57  N.  W.  1081. 

^The  o^-ner  of  land  is  not  liable  for 
the  penalty  prescribed  by  statute  for 
wilfully  filling  up  a  ditch  constructini 
by  the  overseer  of  highways  for  the 
drainage  of  the  highway,  where  the  ditch 
did  not  effect  that  object  or  furnish 
any  channel  for  the  passage  of  water 
therefrom,  but  instead  created  a  mud 
hole  in  front  of  the  house  and  store  of 
such  owner,  which  he  filled  up  for  the 
sole  purpose  of  improving  the  street  and 
restoring  the  dry  condition  thereof 
which  had  theretofore  existed.  State  v. 
Smith,  52  Wis.  134,  8  N.  W.  870. 

•The  obstruction  of  a  sewer  by  serr- 
ants  who,  while  engaged  in  sweeping 
their  master's  store,  wilfully  and  inten- 
tionally threw  the  sweepings  into  the 
same,  does  not  make  the  master  liable 
to  one  whose  cellar  was  flooded  by  the 
obstruction.  Douglass  v.  Stephens,  18 
Mo.  362. 

*Ohamhers  ▼.  Kyle,  87  Ind.  83. 
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statute  to  maintain  the  proceeding.*®  Where  the  right  to  have  the 
4itch  kept  open  is  conferred  by  statute,  the  remedies  afforded  by  it  for 
)bat ruction  of  the  ditch  are  exclusive.**  If  the  statute  provides  no 
remedy  the  proper  authorities  may  resort  to  injunction  or  mandamus 
'O  compt^l  the  removal  of  obstructions.*^  A  private  individual  injured 
Dy  a  wrongful  obstruction  of  the  ditch  may  recover  damages  for  his 
injury  from  the  one  responsible  for  it*'**  So,  if  a  canal  company,  in 
.•on>t meting  or  repairing  its  work,  obstructs  the  sweat  and  lead 
litches  which  have  been  in  continuous  use  for  a  long  period  of  time, 


An  owner  of  land  through  which  a 
lniina<;e  ditch  pasi^es  cannot  be  enjoined 
\>j  drainage  commissioners  from  allow- 
in|r  his  ^tock  to  pasture  on  his  land 
without  inclosing  the  ditch,  under  a 
statute  providing  that  when  an  owner 
«liall  permit  animals  to  pasture  in  an 
inc1o»«ed  field  through  which  runs  an 
iipen  ditch,  being  part  of  a  combined 
^}i»tem  of  drainage,  he  shall  repair  such 
damage  to  the  ditch  as  may  be  done  by 
the  animals,  or,  if  he  n^Iects  to  do  so, 
making  him  legally  liable  for  the  in- 
jury done.  Drainage  Comrs.  v.  Sconce , 
18  ni.  App.  120. 

A  landowner  through  whose  land  a 
liiteh  for  the  draining  of  adjoining 
lands  has  been  constructed  is  not  liable 
im  injuries  to  such  adjoining  land  from 
overflow  caused  by  the  filling  up  of  the 
ditch  on  his  land  by  the  natural  wash- 
ii^  in  of  the  adjoining  banks,  although 
the  use  and  pasturing  of  the  land  by 
«ndi  owner  in  an  ordinary,  careful,  and 
prudent  manner  contributed  to  such  fill- 
ing op.  AyreB  v.  Laughlint  62  Ind.  327. 
''I^e  commissioners  of  sewers  have 
tio  such  possessory  interest  In  a  wall  or 
ilam  erected  by  them  across  a  navigable 
river  as  will  entitle  them  to  maintain 
trespass  against  the  commissioners  of 
the  narbor  for  breaking  it  down,  yeto- 
"ottle  V.  Clark,  2  J.  B.  Moore,  666,  8 
Taunt.  602,  20  Revised  Rep.  583. 

A  police  jury  cannot,  in  Louisiana, 
maintain  an  action  for  the  removal  of 
ofaetmetiofis  closing  a  natural  drain 
and  obstructing  the  drainage  of  planta- 
tions under  the  express  power  of  the 
rmlation  of  roads,  bridges,  causeways, 
(likes,  and  levees,  the  adoption  of  sys- 
tems of  drainage,  and  the  reopening  of 
natural  drains  or  water  courses  on 
lands  divided  among  several  proprietors. 
dmoordia  v.  Naicheg,  R.  R,  d  T.  B.  Co. 
M  La.  Ann.  613,  10  So.  809. 
'^Chambers  r.  Kyle,  87  Ind.  83. 


Obstructing  a  public  highway  by  fill- 
ing up  a  culvert  so  as  to  prevent  the 
drainage  of  the  highway  and  continuing 
such  obstruction  after  it  is  created  are 
separate  and  distinct  offenses,  under  a 
statute  imposing  a  penalty  for  causing, 
creating,  or  continuing  such  a  nuisance. 
Burke  v.  People,  23  111.  App.  36. 

In  an  action  for  obstructing  a  legally 
established  ditch  the  order  of  the  county 
board  for  its  construction  Is  admissible 
to  prove  its  legality,  but  not  to  show 
the  actual  opening  of  the  drain  or  its 
capacity  or  utility  as  opened.  Cham- 
bers V.  Kyle,  87  Ind.  83. 

"A  mandatory  writ  of  injunction 
may  issue  ea  parte,  demanding  the  re- 
moval of  an  obstruction  from  a  drainage 
canal,  where  its  continuance  inflicts  an 
injury  forbidden  by  a  writ  of  prohibi- 
tion. New  Iberia  Rice  Mill.  Co.  v.  Ro- 
mero, 106  La.  439,  29  So.  876. 

Demand  is  a  prerequisite  to  a  man- 
damus to  compel  the  removal  of  ob- 
structions from  a  drainage  ditch.  Lake 
Erie  d  W.  R.  Co.  ▼.  State,  139  Ind.  158, 
38  N.  E.  596. 

"One  obstructing  a  sewer  and  there- 
by flooding  plaintiff's  cellar  is  not  liable 
for  such  damages  as  plaintiff  might 
have  prevented  by  removing  bin  goods 
after  discovering  the  condition  of  the 
cellar.  Douglaaa  v.  Stephens,  18  Mo. 
362. 

A  landowner  having  the  right  by  law 
to  enter  upon  the  lands  of  another  to 
remove  obstructions  inadvertently  or 
neffligently  placed  in  a  legally  estab- 
lished ditch  by  such  other  for  temporary 
purposes,  which  are  easily  removed,  can- 
not stand  by  and  await  the  ruin  of  his 
crops  and  hold  the  other  liable  there- 
for, in  the  absence  of  evidence  that  the 
obstructions  were  wilfully  placed  there- 
in for  the  purpose  of  creating  ob'^truc- 
tions.     Chambers  v.  Kyle,  87  Ind.  83. 
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it  will  be  liable  for  the  injuries  thereby  caused  to  the  abutting 
o\vner.**  And  if  a  water  company  constructs  its  pipe  in  such  a  way 
that  it  settles  and  stops  the  flow  of  sewage,  it  will  be  liable  for  the 
injury  thereby  caused  to  an  abutting  property  owner.^'  The  meav 
ure  of  damages  for  injury  to  an  owner's  land  from  ovei-flow  caused  by 
obstructions  by  another  in  a  drain  constructed  under  a  statute  provid 
ing  that  any  person  obstructing  ditches  or  drains  constructed  undc  r 
the  pi-ovisions  of  the  act  shall  be  liable  to  the  person  injured  therein 
in  the  sum  of  $1  for  each  day  such  obstruction  shall  remain,  to  be  tv 
covered  in  an  action  at  law  by  the  injured  party,  is  $1  for  each  da.\ 
the  obstruction  has  remained  in  the  drain,  whether  more  or  less  than 
the  actual  injuries  sustained.^® 

282.  Abandonment  of  drain. —  There  being  no  duty  on  the  part  of 
the  public  or  of  a  municipal  corporation  to  drain  in  the  first  instance, 
there  is  no  duty  to  continue  a  drain  which  has  once  been  establishetl, 
imless  it  is  imposed  by  statute,  so  long  as  the  citizens  are  left  in  n«' 
worse  condition  than  they  were  before  the  drain  was  established.' 
Under  this  rule,  drainage  districts  may,  with  the  consent  of  the  leg 
islature,  be  dissolved,  and  the  drains  maintained  by  them  suffered  t<> 
decay.^  No  lapse  of  time  can  invest  an  artificial  channel  Avith  tlic 
characteristics  of  a  natural  water  course.^  But  a  ditch  dug  as  a 
neighborhood  drain,  and  which  has  remained  open  as  a  water  course 
for  a  series  of  years,  ought  to  be  governed  by  the  same  rules  that  apply 
to  other  water  courses ;  and  one  of  the  neighbors  should  not  be  permit 
ted  to  obstruct  or  destroy  it  without  the  consent  of  the  others.*  When 
an  artificial  drain  has  become  necessary  to  the  drainage  of  adjoinini: 
lands,  it  is  to  be  considered  and  treated  as  a  natural  water  course  j^" 

^*William8    v.    Drummond    Watei'    <jS  The  damages  awarded  an  owner  for  laml 

Canal  Co.  130  N.  C.  746,  41  S.  E.  1030;  taken  for  such  use  include,  in  contcni 

Mullen  V.  Lake  Drummond  Canal  d  Wa-  plation  of  law,  all  loss  or  injury  result 

ter  Co.  130  N.  C.  496,  61  L.  R.  A.  833,  ing  to  him  thereby.     Hollenbeck  v.  Dft 

41  S.  E.  1027 ;   Ferebee  v.  Lake  Drum-  rick^  162  111.  388,  44  N.  E.  732. 

mofid  Canal  d  Water  Co.  130  N.  C.  745,  *Lawton  y.  South  Bound  R.  Co.  61  S. 

41  S.  E.  1037.  C.  548,  39  S.  E.  752. 

^Kankakee  Water  Works  Co.  v.  Irwin,  *Freeman  v.   Weeks,  45  Mich.  335.  7 

56  111.  App.  510.  N.  W.  904. 

^*Ayres  y.  Laughlin,  62  Ind.  327.  So,  after  a  ditch  has  been  constructed 

^Henderson  v.  Minneapolis,  32  Minn,  across  an  abandoned  highway  the  towii- 

319,  20  N.  W.  322;  Waters  v.  Bay  View,  ship  authorities  are  not  justified,  aft<'r 

61  Wis.  642,  21  N.  W.  811;  Atchison  v.  the    lapse    of    many    years    and    upon 

Challiss,  9  Kan.  603;  Estes  y.  China,  56  changing   the   highway   to   its   original 

Me.  407.  line,  in  filling  up  the  ditch,  where  they 

'  In  the  exercise  of  the  right  to  take  awarded   the  owner   but  nominal   dam 

land  by  condemnation  to  be  used  for  a  ages  for  his  property  and  did  not  con 

ditch,  there  are  none  of  the  elements  of  demn  the  right   to  maintain  the  ditch, 

a  contract  which  would  be  impaired  by  Chase  v,  Middleton,   123  Mich.  647,  82 

a  subsequent  dissolution  of  the  district.  N.  W.  612. 
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far  as  proceedings  looking  to  its  abandonment  are  concerned,  and  it 
comprises  such  a  property  right  as  will  be  protected  by  injunction/ 
The  powers  of  a  drainage  district  cannot  be  lost  by  mere  nonuser.*' 
But  rights  may  be  acquired  against  a  drainage  right  by  prescription, 
•^o  that  a  public  right  of  drainage  may  be  lost  by  nonuser  J  In  discon- 
tinuing a  drain,  care  must  be  taken  not  to  inflict  injury  on  private 
property.® 


*Tu89ing  v.  King,  66  Ohio  St.  10,  60 
N.  E.  986;  Freeman  v.  Weeks,  48  Mich. 
255,  12  N.  W.  215. 

*8icamp  Land  Dist,  No.  150  y.  Silver, 
m  Cal.  51,  32  Pac.  866. 

'Com,  T.  Belding,  13  Met.  10. 

*  Where  the  city  accepted  annexed  ter- 
ritory and  its  roads  in  the  condition  in 
which  they  were  at  the  time  of  the  an- 
nexation, including  the  means  provided 
for  carrying  off  the  surface  water  col- 
!<K^ing  on  the  street,  which,  although 
not  natural  water  courses,  had  at  least 
the  weight  of  long-continued  sanction  of 
local  officials  in  deciding  what  was  nec- 
pf^rary  to  preserve  the  highways;  and 
where  the  city  destroys  these  means,  and 
diverts  the  natural  course  of  the  water 
Vol.  n.— Watebs,  76. 


collecting  on  the  street  hy  crossings  or 
ditches,  thereby  throwing  It  on  the  land 
of  a  private  owner,  if,  in  the  opinion  of 
the  jury,  it  was  carelessly  or  negligently 
done,  the  city  is  liable.  Rohrer  v.  Ear- 
risburg,  20  Pa.  Super.  Ct.  643. 

And  a  city,  in  discontinuing  a  sewer 
upon  building  a  new  one,  is  bound  to 
proceed  with  due  regard  to  the  fact  that 
the  premises  of  a  person  are  connected 
with  a  drain  into  the  old  sewer,  and 
may  be  liable  for  the  injuries  caused  by 
its  failure  to  do  so.  The  city,  though 
under  no  legal  obligation  to  build  or 
maintain  a  sewer,  has  a  right  to  discon- 
tinue an  old  one  and  build  a  new  one. 
O'Brien  v.  Worcester,  172  Mass.  348,  52 
N.  £.  385. 
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312b.  Bridges. 

313.  Right  to  sue  for  violation  of  ferry  rights. 

314.  Remedy  for  infringing  ferry  rights. 

314a.  Injunction. 
31.5.  What  will  defeat  action. 
316.  Damages. 
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317.  How  far  does  ferryman  assume  liability  of  a  common  carrier! 

317a.  Duty  to  have  safe  boat. 

317b.  Duty  as  to  operation  and  terminals. 

317c  Liability  of  public  corporation. 

317d.  Respondeat  superior. 

317e.  Remedy;   damages. 

318.  Extinguishment  of  ferry  franchise  by  abandonment. 
:n9.  Other  means  of  extinguishment. 

283.  What  is  a  ferry  t —  A  ferry  has  been  said  to  be  a  public  high- 
way or  thoroughfare  across  a  stream  of  water  by  boat  instead  of  by 
bridge;^  and  it  has  also  been  said  that  it  is  a  moving  highway  upon 
water.-  But  those  definitions  are  wholly  inadequate  to  express  the 
full  idea  intended  to  be  conveyed  by  the  word  "ferry."  A  boat  is  un- 
doubtedly the  easiest  and  most  simple  way  to  span  a  stream  which 
intersects  a  highway.  Before  the  age  of  bridges  it  was  the  only  way 
of  crossing  waters  too  deep  to  ford  and  too  wide  to  swim.  It  became 
a  matter  of  public  concern,  therefore,  to  have  a  boat  stationed  where 
it  oould  be  used  when  needed.  Any  person  might  supply  this  need 
through  business  enterprise  for  the  reward  which  he  might  obtain 
through  contracting  to  serve  travelers.  But  this  private  enterprise 
was  likely  to  prove  wholly  inadequate  to  satisfy  the  public  needs.  The 
boat  owner  would  be  inclined  to  drive  hard  bargains  for  his  services, 
and  there  was  nothing  to  require  the  boat  to  be  in  readiness  at  all 
times,  whether  to  the  convenience  of  the  owner  or  not.  It  was,  there- 
fore, necessary  for  the  public  to  have  some  supervision  in  the  matter. 
The  public  good  demanded  that  the  boat  should  be  at  all  times  in 
readiness,  and  that  the  charges  should  be  reasonable  and  uniform. 
But  to  obtain  these  advantages  it  was  necessary  to  secure  the  boat- 
man from  ruinous  competition,  and  to  make  his  income  certain.  The 
obyious  way  to  accomplish  this  was  to  invest  him  with  a  royal  pre- 
rogative, a  franchise  to  take  toll,  and  to  make  the  right  to  operate 
die  ferry  exclusive.  So  that  the  ferry  means  something  more  than  a 
contmuation  of  the  highway  across  the  water,  and  includes  the  idea 
of  public  service  with  its  incidents  of  monopoly  and  toll. 

As  said  by  Cooper,  J.,  the  continuity  of  a  highway  is  not  broken  by 
a  Btream  which  crosses  it  The  public,  for  the  purpose  of  travel,  have 
the  same  right  to  go  on  the  water  over  the  highway  that  they  have  to 
pass  along  any  other  portion  of  it ;  but,  as  a  physical  obstruction  in- 
tervenes, it  is  necessary  that  some  convenient  means  of  transportation 

'OhUvers  v.  People,  11  Mich.  43. 
^Patterson  v.  Wollmann,  6  N.  D.  608, 
^^  L  R.  A.  536,  67  N.  W.  1040. 
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shall  be  furnished,  and  the  simplest  and  most  economical  is  in  many 
cases  by  ferry.  ^  The  sole  and  exclusive  right  to  transport  over  wa- 
ter courses  for  toll  belongs  to  the  sovereign  and  he  may  parcel  the 
right  out  to  individuals  in  such  manner  as  he  sees  fit.*  But  this  right 
cannot  be  exercised  by  an  individual  without  a  grant  from  the  sov- 
ereign, and  when  the  right  has  been  received  it  is  known  as  a  fran 
chise.'^  A  ferry  is,  therefore,  a  liberty  to  have  a  boat  for  the  car 
riage  of  persons  and  property  across  a  narrow  water  way  for  a  rea- 
sonable toll."  A  flat-bottomed  boat,  connected  with  cables  spanning 
the  stream,  and  moved  or  propelled  back  and  forth  across  it  by  power 
supplied  by  a  stationary  engine  on  the  bank,  is  a  ferry  as  distin 
guished  from  a  bridge.'''  But  to  be  a  ferry  the  public  must  have  a 
right  to  use  the  accommodations.  A  boat  for  use  in  furthering  pri 
vate  business  of  the  owner  is  not  a  ferry.®  The  right  of  navigation 
being  free  to  all,  the  exclusive  privilege  must  be  granted  with  respect 
to  some  limits,  and  the  most  natural  ones  are  the  landing  places.  So. 
it  was  said  in  an  old  case  that  a  ferry  is  in  respect  of  the  landing 
place,  and  not  in  respect  of  the  water.®  But  there  is  a  distinction  be- 
tween the  ferry  franchise  being  connected  with  the  landing  and  the 


*8ullivan  v.  Lafayette  County,  58 
Miss.  790. 

^Fipkin  v.  Wynne,  13  N.  C.  (2  Dev. 
L.)   402. 

*Hunter  v.  Moore,  44  Ark.  184,  51  Am. 
Rep.  589. 

*8tate  V.  Wileon,  42  Me.  9;  Broadnax 
V.  Baker,  94  N.  C.  675,  55  Am.  Rep.  633. 

U^arrott  v.  Laiorence,  2  Dill.  332,  Fed. 
Coa.  No.  10,772. 

*  A  boat  equipped  with  railroad 
tracks,  and  used  exclusively  for  the 
transportation  of  railroad  cars,  and 
which  carries  no  passengers,  baggage,  or 
freight,  except  as  they  may  be  con- 
tained in  such  cars,  is  not  a  ferryboat 
within  the  meaning  of  the  Montgomerie 
charter  conferring  upon  the  city  of  New 
York  the  sole  power  to  establish  ferries ; 
and  its  operation  does  not  invade  such 
exclusive  franchise.  New  York  v.  Neto 
England  Transfer  Co.  14  Blatchf.  159, 
Fed.  Cas.  No.  10,197. 

An  owner  of  a  small  steam  yacht, 
who,  mainly  on  Sundays  and  holidays, 
conveys  passengers  for  hire  from  a  vil- 
lage to  a  wharf  upon  pleasure  grounds 
not  connected  with  any  highway,  but 
maintained  by  the  proprietors  for  the 
accommodation  of  visitors  to  such 
grounds  at  the  request  of  such  proprie- 
tors, does  not  maintain  a  ferry  within 
the  meaning  of  a  statute  making  it  a 


misdemeanor  to  maintain  a  feny  with- 
out authority  of  law.  People  y.  Mago. 
69  Hun,  559,  23  N.  Y.  Supp.  938. 

One  using  his  own  wheri^r  for  the  pur- 
pose of  conveying  his  own  laborers  to 
work  is  not  liable  under  a  statute  pro 
viding  that  anyone  not  licensed,  who 
shall  navigate  a  passenger  boat  for  hin* 
or  gain,  shall  be  liable  to  a  penaltT. 
Tadhunter  v.  Buckley,  7  L.  T.  N.  S.  273. 

So,  the  penalty  is  not  recoverable 
against  one  who  runs  a  free  skiflf  as  an 
inducement  to  persons  to  trade  at  hi> 
store,  where  it  appears  that  those  tran> 
ported  in  the  skiff  do  not  agree  to  buy 
anything  of  the  skiff  owner,  and  that  he 
makes  no  charge  in  money,  or  otherwise, 
for  the  transportation.  Shinn  v.  Cot- 
ton, 52  Ark.  90,  12  S.  W.  167. 

*Ip8toich  V.  Browne,  Savile,  11. 

A  ferry  franchise  is  nothing  more  or 
less  than  a  right  conferred  to  land  at  a 
particular  point  and  receive  toll  for  the 
transportation  of  passengers  and  prop- 
erty from  that  point  across  a  stream. 
Mills  V.  8t.  Clair  County,  7  111.  198. 

On  this  principle,  it  was  held  tliat 
an  injunction  against  the  use  of  a  wharf 
for  the  purpose  of  a  ferry  is  violate*! 
where  the  ferryboat  lies  at  the  dock 
each  night,  and  takes  in  supplies  there- 
from. New  York  v.  A'eip  York  d  8.  1. 
Fe7^ry  Co.  8  Jones  &  S.  300, 
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title  to  the  soil  of  the  landing,  for  the  owner  of  a  ferry  need  not  have 
the  proj^rtv  in  the  soil  on  either  side  of  the  ferry ;  it  is  sufficient  if 
the  landing  place  is  a  public  way,  or,  if  private  property,  that  he  has 
secured  the  privilege  of  using  it  for  a  landing  place,  although  the  title 
is  in  another.^**  The  right  to  one  landing  is  sufficient,  for  a  ferry 
franchise  can  be  granted  giving  the  right  to  transport  persons  and 
property  from  one  shore  of  the  stream  to  the  other  shore  only,  with- 
out the  right  to  bring  a  return  cargo.^^  And  the  character  of  a  ferry 
is  not  destroyed  by  the  fact  that  the  boats  make  an  intermediate  stop 
between  its  termini.^^  A  ferry  franchise  is  entirely  distinct  from 
the  right  to  navigate  the  river,  and  therefore  the  grant  of  such  fran- 
chise is  not  within  a  constitutional  provision  that  rivers  within  the 
state  shall  be  common  highways  and  forever  free,  without  any  tax, 
duty,  or  impost*' 

284.  Ferry  franchise  as  property. —  A  ferry  franchise  is  property,' 
and  the  character  of  that  property  is  real  estate  ;*  and  a  ferry  is  an 
incorporeal  hereditament  capable  of  transfer  and  of  descending  to  the 
heirs  of  the  licensee.*  It  can,  therefore,  be  transferred  only  in  the 
manner  prescribed  by  the  statutes  relative  to  conveyances  of  real  es- 
tate.* The  statute  may  give  the  franchise  a  different  character  and 
make  it  personal  to  the  licensee,  so  that  it  cannot  be  transferred  and 
will  not  descend  to  heirs,  but  will  terminate  with  the  death  of  the 
licensee. 

286.  A  ferry  cannot  be  operated  without  permission  from  govern- 
ment—  A  ferry  being  the  continuation  of  a  public  highway  across  n 
natural  barrier,  the  keeper  is  in  a  position  to  levy  toll  upon  all  who 
seek  to  use  it,  and  no  one  is  allowed  to  take  toll  without  governmental 
supervision.     Therefore,  in  the  absence  of  peculiar  or  special  cir- 

^Peter  v.  Kendal,  6  Bam.  Sc  G.  703;  the   ownership   of   it   is  not   connected 

Day  Y.  Stetson,  8  Me.  365.  with  the  ownership  of  the  soil,  no  one 

"Potcer  ▼.  Athens,  26  Hun,  282.  can  have  seisin  of  it  as  of  land;   but 

^yew  York  v.  }few  Jersey  8.  B,  Nav.  still  it  is  classed  with  real  estate,  and 

Co.  106  N.  Y.  28,  12  N.  E.  435.  is  subject  to  the  laws  which  govern  the 

"Ckapin  T.  Crusen,  31  Wis.  209.  realty.     It  descends  to  heirs,  is  subject 

^Conway  ▼.  Taylor,  1  Black,  603,  17  L.  to  dower,  and  to  all  the  incidents  of  real 

«1  191.  property.    Botoma/n    v.  Wathen,  2    Mc- 

.AJthough  a  ferry  franchise  is  held  Lean,  376,  Fed.  Cas.  No.  1,740. 
subject  to  the  right  of  the  coimty  court  A  ferry,  being  a  franchise  and  there- 
to regulate  the  toll,  it  is  property  of  fore  a  hereditament,  constitutes  land-s 
which  the  owner  cannot  be  deprived  within  the  meaning  of  a  statute  enti- 
withont  compensation.  Chadvnck  v.  Hav-  tling  to  compensation  the  owner  of  lands 
^hUl  Bridge,  2  Dane  Abr.  686.  injuriously  affected  by  the  construction 

*Mahury  v.  Louisville  d  J,  Ferry  Co.  of  a  railroad.     Queen  v.   Cambrian  R. 

•  C.  C.  A.  174,  18  U.  a  App.  542,  60  Co.  L.  R.  6  Q.  B.  422,  40  L.  J.  Q.  B.  N. 

fed,  645.  S.  169,  25  L.  T.  N.  S.  84,  19  Week.  Rep. 

A  ferry  right   is   a   right   connected  1138. 
yith  the  soil,  and  grows  out  of  it.     It       *L€wis  ▼.  Gainesville^  7  Ala.  85. 
u  tn  incorporeal   hereditament.    When       *  Dundy  v.  Chambers,  23  111.  369. 
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cumstanccs,  a  grant  or  license  from  the  government  is  newssarv  to 
authorize  one  to  set  up  a  ferry;  and  this  license  may  contain  such 
conditions  as  are  necessary  to  give  the  government  supervision  of  the 
operations  of  the  ferry,  and  the  opportunity  to  protect  the  rights  of 
the  public.^  In  Young  v.  Harrison J^  it  is  said  that  the  right  to  re- 
ceive compensation  from  travelers  and  others  for  their  transportation 
across  a  river  on  a  public  highway  is,  both  at  common  law  and  by 
statute,  a  public  franchise,  and  from  its  nature  ought  so  to  be;  for 
no  greater  evil  could  be  imagined  than  the  unrestrained  power,  on 
the  part  of  individuals,  to  exact  from  the  traveler,  who  cannot  brook 
delay  nor  stipulate  for  terms,  whatever  cupidity  might  exact.  The 
state  may  prescribe  a  penalty  for  setting  up  a  ferry  without  permis- 
sion.' The  ownership  of  the  soil  on  both  sides  of  the  stream  will  not 
confer  the  right  to  set  up  or  exercise  the  franchise  of  operating  a  ferry 
across  tlie  stream;  it  can  go  no  farther  than  to  authorize  the  pro- 
prietor to  establish  a  ferry  for  his  own  convenience  and  that  of  his 
family,  or,  at  the  farthest^  to  ferry,  not  for  tolls, — ^that  is,  for  a  fixed 
price  independent  of  contract, — but  upon  a  contract^  express  or  im- 
plied, when  not  forbidden  by  statute,  and  when  it  does  not  affect  an 

^Patterson  ▼.  Wollmann,  6  N.  D.  608,  Oo,  23  N.  J.  Eq.  441;  JohMon  ▼.  Bn- 

33    L.    R.    A.    636,    67    N.    W.    1040;  kine,  9  Tex.  1. 

flhurehtnan    v.    Tunstal,   Hardres,    163,  The  right  to  maintain  and  operate  a 

Approved    in  Comyns'    Digest,  Piscary,  ferry,  and  collect  tolls,  la  a  franchise. 

B.*   363 ;   Uale,  de  Jure    Maris,    chap.  It  is  a  sovereign  prerogative,  and  in  this 

2 ;   State  ▼.   Hudson  C<mnty,  23  N.  J.  country  vests  in  individuals  only  by  leg- 

L.  206;   North  d  South  Shields  Ferry  islative   grant;    and   it   makes   no  dif- 

Oo.  T.  Barker,  2   Exch.    149;  Benson  v.  ference  whether  the  grant  is  made  di- 

New   York,    10   Barb.   224 ;    Blissett  ▼.  rectly  by  the  legislature  or  by  a  subordi- 

Hart,  Willes  Rep.  512,  note;    Mills  ▼.  nate  body  to  whom  the  power  is  dele* 

St.  Olair  County,  4  111.  53;   Carroll  ▼.  gated, — ^it   is   still    a   grant   emanating 

Campbell,  108  Mo.  560,  17  S.  W.  884 ;  from  the  authority  of  the  state.     Evans 

Stark  ▼.  M'Qowen,  1  Nott  k  M'G.  387,  ▼.  Hughes  County,  3  8.  D.  580,  54  N. 

9  Am.  Dec  712;  Goloonda  v.  Field,  108  W.  603. 

111.  419;   McRoberts  v.  Washhume,   10  In  a  Pennsylvania  case  it  was  held 

Minn.   23,   Gil.   8;    2   Dane   Abr.    683;  that  in  the  absence  of  any  legislation  on 

Day  V.  Stetson,  8  Me.  366 ;   Hanger  v.  the  subject,  the  right  to  maintain  a  puh- 

Little  Rook  Junction  R.  Co,  52  Ark.  61,  lie  ferry  is  common  to  all  riparian  own- 

11  S.  W.  965 ;  Organ  v.  Memphis  dt  L.  R.  ers,  and  restricted  only  when  interfer- 
R,  Co,  51  Ark.  236,  11  S.  W.  96;  Milton  ing  with  special  grants.  Braddock 
v.  Haden,  32  Ala.  30,  70  Am.  Dec.  623 ;  Ferry  Co.'s  Appeal,  3  Pennjrp.  32. 
Tugwell  v.  Eagle  Pass  Ferry  Co.  74  Tex.  That  decision  cannot  possibly  be  right, 
492,  9  S.  W.  120,  13  S.  W.  654;  Wheat  but  it  illustrates  the  uncertainty  which 
V.  State,  6  Mo.  466;  Huzzey  v.  Field,  absence  of  legislation  creates.  A  ferry 
2  Cromp.  M.  k  R.  432,  4  L.  J.  Exch.  N.  right  involves  a  right  to  take  toll,  and 
S.  239,  1  Gale,  166,  5  Tyrw.  856;  Mur-  no  individual  is  accorded  that  right 
ray  v.  Menefee,  20  Ark.  561 ;  Hudspeth  without  a  grant  from  the  state.  Conse- 
V.  Hall,  111  Ga.  510,  36  S.  E.  770;  quently,  in  the  absence  of  legislation, 
Prosser  v.  Wapello  County,  18  Iowa,  there  is  no  ferry  right  except  through 
327;  New  York  v.  Starin,  106  N.  Y.  1,  tolerance. 

12  N.  E.  631;   Stark  v.   Miller,  3  Mo.        •6  Ga.  130. 

470;  Penmylvania  B.  Co,  v.  National  B,       *Tugu)eU  v.  Eagle  Pass  Ferry  Co.  74 
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established  public  ferry.*  The  government  cannot,  however,  inter- 
fere with  the  right  of  the  riparian  OAvner  to  maintain  a  boat  for  his 
own  convenience  and  that  of  his  family,  if  he  does  not  attempt  to  use 
it  as  a  public  conveyance.'  And  if  the  boat  is  not  in  the  line  of  travel, 
and  the  riparian  owner  maintains  a  boat  for  his  own  convenience,  he 
may  contract  to  carry  others  across  the  stream  for  such  compensa- 
tion as  he  may  be  able  to  secure,  so  long  as  he  does  not  interfere  with 
oxelusive  ferry  privileges  which  have  been  granted  others."  An  un- 
authorized attempt  of  a  corporation  to  operate  a  ferry  may  be  pre- 
vented by  quo  warranto  proceedings.^  When  a  railroad  is  limited 
by  the  terms  of  its  charter  to  charge  a  given  rate  per  mile  per  pas- 
•*nger  and  per  ton  of  freight,  and  required  to  furnish  boats  at  its 
termini,  it  cannot  collect  an  additional  charge  for  transportation  on 
the  boats  as  a  common  carrier ;  and  when  it  does  so  it  is  liable  for  the 
])enalty  imposed  for  such  an  overcharge  by  a  statute  passed  after  the 
.^ranting  of  its  charter.*  The  operation  of  a  ferry  may  be  authorized 
by  implication.^  The  owner  of  a  perpetual  grant  of  a  ferry  franchise 
from  the  legislatiire  is  \inder  no  obligation  to  secure  a  ferry  license 
from  the  county  court,  and  is  not  liable  for  the  penalty  prescribed  by 
statute  for  maintaining  the  same  without  such  license.^" 

28Sa.  Prescriptive  rights. —  A  modification  of  the  doctrine  stated  in 
the  preceding  section,  which  is  not  in  reality  an  exception,  but  which 

Tex.  480,  9  S.  W.  120,  13  S.  W.  664;  his  own  expense,  and  charge  toll  for 
fhtnlap  ▼.  Yoakum,  18  Tex.  582 ;  Ladd  crossing,  must  be  construed  to  authorize 
V.  Chotard,  Minor  (Ala.)  366;  Milton  t.  only  the  establishment  of  a  private  ferry 
lladen,  32  Ala.  30,  70  Am.  Dec.  523.  for  the  use  of  the  owner  of  the  land,  and 
*Pro88er  v.  Wapello  County,  18  Iowa,  not  open  to  the  public  at  its  demand; 
:J-27:  Williams  v.  Turner,  7  Ga.  348.  but  for  the  occasional  use  of  which  he 
Tkenanffo  Bridge  Co,  v.  Paige,  83  N.  may  take  ferriage,  although  not  as  a 
\.  178,  38  Am.  Rep.  407 ;  Enfield  Toll  regular  business,  in  view  of  a  later  stat- 
Hridge  Co.  v.  Hartford  d  N.  H.  R.  Co.  utory  provision  to  the  effect  that  the 
17  Conn.  40,  42  Am.  Dec.  716;  Hunter  right  to  construct  a  bridge  or  establish 
V.  Moore,  44  Ark.  184,  61  Am.  Rep.  689.  a  ferry  for  private  use,  within  or  ad- 
While  grants  from  the  state  of  lands  joining  lands,  is  appurtenant  to  the 
on  water  courses  do  not  carry  with  them,  ovTiership  of  the  land,  but  the  right  to 
a«  an  appurtenance,  the  privilege  of  establish  and  keep  a  public  bridge  or 
keeping  a  public  ferry,  yet  the  grantee  ferry  is  a  franchise,  and  must  be  granted 
takes  a  right  of  private  ferry,  for  inter-  by  the  state.  Oreer  v.  Haugabook,  47 
ference    with   which    by  a    bridge  con-  Ga.  282. 

•(tnicted     under     legislative     authority  ^Darnell  v.  State,  48  Ark.  321,  3  S.  W. 

compensation  must  be  made.     Harrison  365. 

V.  Young,  9  Ga.  369;  Oreer  v.  Hauga-  ^Camden   d  A.    R.  d    Tranap.    Co.  v. 

i»ook,  47  6a.  282.  BHgga,  22  N.  J.  L.  623. 

*Tu*caloosa  County  v.  Foster,  132  'When  the  rates  for  a  ferry  are  set- 
Ala.  892,  31  So.  687 ;  State  v.  Wise,  7  tied  by  the  public  authority  therefor,  it 
Ind.  645;  Aterett  v.  Brady,  20  Ga.  523;  recognizes  by  implication  its  lawful  ex- 
Hudspetk  v.  Hall,  111  Ga.  510,  36  S.  E.  istence.  Smith  v.  Harkins.  38  N.  C.  {li 
770.  Ired.  Eq.)  613,  44  Am.  Dec.  83. 

A  statutory  provision  authorizing  the  ^^Multnomah  County  v.  Knott,  6  Or. 

own^T  of  land  on  both  sides  of  a  stream  279. 
to  eatabliih  a  bridge  or  ferry  thereon  at 
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appears  to  be  so,  is  the  rule  which  has  recognized  the  validity  of  fer- 
ries which  have  been  in  operation  for  a  long  period  of  years,  although 
the  OAvners  could  not  show  a  grant  or  license.  Whenever  there  may  be 
a  grant  of  a  franchise,  and  a  person  is  found  in  the  enjoyment  of  one 
and  to  have  continued  this  enjoyment  from  a  very  ancient  period 
without  question,  it  will  be  presumed  that  the  right  was  founded  on  a 
grant  Before  society  was  as  well  organized  as  it  is  now,  and  before 
the  records  were  as  well  kept,  many  ferries  were  in  operation  which 
had.no  definite  authority  to  show  for  their  existence,  but  which  had 
existed  so  long  that  it  could  not  be  shown  that  they  were  not  right- 
fully established.  This  raised  the  question  of  the  effect  of  long  uso. 
It  was  unanimously  conceded  that  to  some  extent  a  right  could  be  e>- 
tablished  by  lapse  of  time.  Thus,  in  Hix  v.  Gardiner,^  it  was  8ai<l 
that  it  had  been  adjudged  that  if  a  man  have  a  common  ferry,  and 
prescribes  to  have  obelum  for  every  footman  passing  and  denariuiu 
for  every  horseman,  and  that  none  shall  pass  but  over  this  ferry,  thi> 
is  a  good  prescription.  And  that  doctrine  has  been  carried  forward 
into  the  modem  decisions  with  a  modification  in  favor  of  the  ferrv 
owner,  so  that  the  rightfulness  of  the  ferry  has  been  permitted  to  bo 
established  by  occupation  of  it  without  question  for  the  period  necei?- 
sary  to  acquire  title  to  real  estate  by  prescription.*  These  decisions 
are  hardly  in  accord  with  true  principle,  at  least  in  states  where  time 
does  not  run  against  the  government.  In  case  of  governmental  grant* 
there  is  now  no  difficulty  in  showing  the  grant  if  it  exists ;  and  the 
doctrine  of  presumed  grant  has  no  application  in  such  cases  at  the 
present  time,  so  that,  unless  the  occupant  can  show  a  grant,  it  should 
be  held  not  to  exist.  And  the  better  doctrine  is  that  now  a  pre- 
scriptive right  to  maintain  a  ferry  in  this  country  cannot  exists  at 

^  2  Bulstr.  196.  county   courts.    The   continued     enjoy- 

*Milton  V.  Uaden,  32  Ala.  30,  70  Am.  ment  of  such  a  franchise  by  the  city,  or 

Dec.  523;   Smith  v.  Harkins,  38  N.  C.  even  by  an  individual  to  whom  it  had 

(3  Ired.  Eq.)  613,  44  Am.  Dec.  83;  Wil-  been  granted  by  the  preceding  govem- 

Ixams  V.  Turner,  7  Ga.  348;  Harrison  v.  ment,   was  not  so   antagonistic   to  the 

Young,  9  Ga.  359.  general  policy  of  the  state  as  to  devest 

Where    it   appears    that    a    city    has  the     franchise     out     of    the     previous 

maintained  a   ferry  for  a  time  beyond  grantee,   it  not  appearing  plainly  that 

the  memory  of  living  men,  it  will  be  this  was  the  purpose  and  intent  of  thi* 

held  to  have  obtained  a  ferry  franchise  state.     The  franchise  would  not  be  de- 

by  prescription.     Laredo  v.   Martin,  62  vested  by  implication.     Ihid. 

Tex.  548.  One  who  has  been  in  the  continuous 

And  the  prescriptive  right  of  a  city  use,  operation,  and  enjoyment  of  a  ferry 

to  maintain  a  ferry  was  not  abrogated  privilege  for  eight  or  ten  years,  whether 

or    annulled   by    the    Constitution    and  the  rightful  owner  or  not,  may,  on  be- 

laws,  where  its  inhabitants  came  under  half  of  the  interests  of  the  public,  and 

the  government  of  the  state  of  Texas,  as  one  in  the  actual  use  and  enjoyment 

although  it  was  the  general  policy  of  the  of  the  right  for  the  benefit  of  the  public, 

state  to  subject  ferries  to  the  control  of  enjoin  those  who  seek  to  violate  the  laws 
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least  unless  it  has  been  in  use  from  colonial  times.'  Even  where  a 
prescriptive  ferry  right  is  recognized,  it  will  not  be  held  to  be  ex- 
clusive when  the  court  by  which  the  right  must  have  been  granted  had 
no  authority  to  confer  an  exclusive  right."* 

286.  Over  what  waters  ferry  may  be  established. —  A  ferry  per- 
forms its  office  with  respect  to  narrow  waters  and  confined  places, 
and  is  concerned  in  transporting  travelers  from  shore  to  shore  and  is 
a  matter  of  local  concern ;  and  it  is  to  be  distinguished  from  the  carry- 
ing of  persons  or  property  on  long  voyages  and  from  navigation  in 
L'eneral.  The  waters  on  which  they  are  to  be  established  must  be  of 
such  a  character  that  they  may  be  traversed  at  regular  and  brief  in- 
tenals  by  boats  adapted  to  the  business.^  The  fact  that  the  water 
i-i  tidal  does  not  alter  the  power  to  license  ferries  upon  it.*  But  gen- 
eral authority  to  a  county  court  to  establish  ferries  does  not  include 
'he  right  to  establish  them  over  rivers  upon  the  further  shore  of  whicl) 
lies  a  foreign  nation.'  A  narrow  cutroflf  separating  a  neck  of  land 
from  the  mainland  is  not  a  river  or  part  of  it,  which  sweeps  around 
the  neck  of  land,  in  the  sense  that  a  ferry  across  it  would  be  illegal 
Iwause  over  the  river  within  two  miles  of  another  ferry.*  The  gen- 
•  ral  question  of  the  right  of  independent  governments  to  establish 
ferries  on  boundary  waters  has  already  been  treated,*  as  has  also  the 
<{uestion  arising  out  of  the  conflicting  authority  between  the  state 
and  Federal  governments.® 

287.  Power  of  municipal  corporation  to  establish  and  regulate 
fenict. —  The  rule  that  a  municipal  corporation  has  only  such  pow- 
ers as  are  granted  to  it  applies  with  full  force  to  its  efforts  to  establish 
:md  regulate  ferries.  Therefore,  the  question  of  the  power  of  the 
municipality  depends  upon  the  construction  of  the  statutes  under 

of  Kentueky  by  erecting  another  ferry       *Barringion  ▼.  "Sense  River  Ferry  Co. 

acroM  the  'line  of  and  within  the  dis-  69  N.  C.  165;  Shorter  ▼.  Smith,  9  Ga. 

UDce  from  sueh  eatablished  ferry  that  517;    Harrison  ▼.    Young ,   9   Ga.   359; 

is  prohibited  by  such  laws;   at  least.  Parish  Treasurer  v.  Russell,  3  La.  93. 
■uch  person  is  entitled  to  an  order  oon-       ^New  York  v.  New  Jersey  8.  B,  Nav. 

tiBTung  the  order  of  injunction,  pending  Co.  106  N.  Y.  28,  12  X.  £.  435. 
an  appeal,  as  provided  under  a  section       *Fay,  PeHtioner,  15  Pick.  243. 
of  the  Kentn<d7  Code    Davis  ▼.  00%-       *Zane  v.  Zane,  2  Va.  Cas.  63. 
noUy,  104  Ky.  87,  46  S.  W.  679.  Before  the  act  of  January  23,   1850, 

'Day  V,  Stetson^  8  Me.  365:  Bird  v.  there  was,  in  Texas,  no  iaw  which  au- 

Smitk,  8  Watts,  434,  34  Am.  Dec.  488;  thorized  the  grant  of  a  license,  by  the 

State  em  roL  Driver  v.  Talladega  Road  county  court,  for  a  ferry  across  a  stream 

^  Revenue  Comrs,  3  Port.    (Ala.)   412.  which  constituted  a  national  boundary; 

The  grant  of  a  franchise  to  keep  a  and  that  act  is  operative  only  so  fsr  as 

fwry  esanot  be  established  by  prescrip-  it     provides    a    system   of    reciprocity, 

tion,  bat  must  be  proved  by  the  record  Ogden  v.  Lund,  11  Tex.  688. 
of  tbe  grant,  or,  if  it  is  lost,  by  proof  of       *Rohinson  ▼.  Lamb,  131  N.  C.  229,  42 

its    contents.     Sullivan     v.     Lafayette  8.  E.  701. 
rottnfy.  58  Miss.  790,  CKerruling  Leake      'See  ante,  |  7b. 
County  V.  McFadden,  57  Miss.  618.  'See  ante,  |  12a. 
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which  the  power  is  attempted  to  be  exercised.  Power  conferred  upon 
a  municipality  to  license  and  regulate  ferries  enables  it  to  forbid  the 
operation  of  ferries  without  license.^  But  the  mere  grant  of  power  to 
regulate  ferries  does  not  confer  power  to  require  a  license.^  Con- 
ferring upon  the  municipality  jurisdiction  over  the  river  front  does 
not  empower  it  to  establish  ferries  without  regard  to  the  general  stat- 
utes upon  that  subject*  Where  a  city  is  authorized  to  regulate  fer- 
ries within  its  corporate  limits^  it  has  power  to  regulate  a  ferry  on  a 
river  only  one  of  the  banks  of  which  is  within  its  limits ;  and  it  als** 
has  authority  to  regulate  ferries  operated  from  the  opposite  bank  of 
the  river,  as  such  power  is  necessary  to  enable  it  successfully  to  exer- 
cise the  power  to  regulate  ferries  within  its  limits."*  Legislative  au- 
thority is  necessary  to  enable  a  municipality  to  grant  exclusive  fran- 
chises.' And  general  authority  to  establish  and  regulate  ferries  gives 
no  right  to  grant  any  exclusive  ferry  license.®  But  a  municipal  char 
ter  conferring  upon  a  city  the  exclusive  power  to  license  a  ferry,  and 
also  authorizing  it  to  grant  or  refuse  the  license,  permits  the  granting 
of  an  exclusive  license  because  the  city  may  grant  or  refuse.^  So,  a 
municipality  given  the  right  to  exercise  all  the  powOTS  of  the  govern- 
ment officials  in  respect  of  ferries  may  grant  a  license  of  an  exclusive 
ferry  across  a  navigable  river,  although  only  one  of  the  termini  is 
within  the  limits  of  the  town ;  and  a  by-law  in  regard  thereto  is  not 
necessary  f  and,  although  an  ordinance  is  void  so  far  as  it  grants  an 
exclusive  ferry  franchise  for  ten  years,  it  is  not  necessarily  invalid 
as  to  a  provision  which  authorizes  the  issuance  of  a  license  every  six 
months  to  the  grantee  upon  his  paying  the  license  tax  as  provided 
therein.^  Ordinances  of  a  municipal  corporation  governing  ferries 
are  not  within  -the  constitutional  provision  forbidding  the  legislature 
to  pass  local  or  special  laws.^®  A  municipality  is  not  liable  for  the 
acts  of  its  officers  in  establishing  a  free  ferry  so  close  to  an  existing 
one  that  it  draws  its  custom  away  from  it^^     Special  authority  oon- 

^Chilvera  ▼.  People,  11  Mich.  43.  ^Carroll  v.  Campbell,  108  Mo.  550,  17 

But    a  municipal  corporation    cannot  S.  W.  884. 

require  the  owner  or  keeper  of  a  ferry  *Miniurn  ▼.  Larue,  23  How.  435,  16 

within  its  corporate  limits  to  procure  a  L.  ed.  574,  Affirming  1  McAU.  370,  Fed. 

license  from  the  city  authorities  before  Cas.  No.  9,646. 

operating  his  ferry,  where  such  action  ^Burlington  d  H.  County  Ferry  Co.  v. 

is  not  authorized  by  the  general  law  for  Davi8,  48  Iowa,  133,  30  Am.  Rep.  390. 

the  incorporation  of  cities,  under  which  ^Dinner  v.  Humheretone,  26  Can.  S.  C. 

Huch  municipal  corporation  is  organized.  254. 

Shallcro88  v.  Jeffersonville,  26  Ind.  193.  *8tate  em  rel,  Campbell  v.  Cramer,  9C 

Wucktoall   V.    New    Albany,    25    Ind.  Mo.  75,  8  S.  W.  788. 

283.  "fif*.     Louis     V.     Waterloo-Carondeht 

*May8ville  v.  Boon,  2  J.  J.  Marsh.  224.  Tump,  d  Ferry  Co.  14  Mo.  App.  216. 

*Arkadelphia  Lumber  Co.  v.  ArkadeU  ^^Oibbea  v.  Beaufort,  20  S.  C.  213. 
phia,  56  Ark.  371,  19  S.  W.  1053. 
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feired  upon  the  municipality  is  not  repealed  by  a  subsequent  general 
statute  committing  the  regulation  of  ferries  to  county  courts  J  ^  Man- 
damus will  not  lie  to  control  discretion  committed  to  municipal  of- 
ficers as  to  the  grant  of  ferry  licenses.^ ^  The  state  does  not  deprive 
itself  of  the  power  to  regulate  ferries  by  including  the  power  in  a 
municipal  charter/*  and  the  state,  after  granting  the  right  to  a  mu- 
nicipal corporation,  may  withdraw  it  again  in  whole  or  in  part  at  its 
pleasure.^*  The  provision  of  the  charter  of  a  n^unicipal  corporation 
that  *'any  matter  for  the  doing  which  a  license  is  required  by  the  laws 
of  the  state  shall  not  be  done  in  this  corporation  unless  under  author- 
ity of  a  license  obtained  from  the  corporation  for  doing  the  same,  un- 
«ler  a  penalty  of  twice  the  amount  which  may  be  demanded  by  the 
corporation  for  the  issue  of  such  license,"  does  not  apply  to  a  ferry 
license  which  the  municipal  corporation  has  no  power  to  grant*® 

288.  Power  of  mimlcipal  corporation  to  operate  ferry. —  A  munici- 
pal corporation  has  no  power  to  engage  in  the  business  of  operat- 
ing ferries,  unless  it  is  expressly  conferred  upon  it  by  the  legisla- 
ture;* and  the  same  principle  prevents  a  county  from  using  the  pub- 

^Laredo  ▼.  Marim,  52  Tez.  548.  and  of  applying  the  rerenues  in  aid  of 
But  an  ordinance  of  a  municipal  cor-  municipal  improvementB  without  any 
poration  requiring  ferryboats  on  ferries  consideration  inuring  to  the  state,  may 
acroM  an  interstate  stream  to  land  at  grant  to  a  parish  on  the  opposite  bank 
the  landing  place  within  the  corporate  of  the  river  the  right  to  participate  in 
limits  eveiy  so  often,  and  to  remain  the  regulation  of  the  intermediate  fer- 
there  at  one  time  only  a  certain  inter-  ries  and  to  share  in  the  net  profits,  with- 
val,  which  applies  to  every  day  and  all  out  violating  any  contract  or  vested 
hours  of  the  day  and  night,  is  void  and  right  within  the  protection  of  the 
unenforceable  under  a  statute  confer-  United  States  Constitution.  Police  Jury 
ring  general  power  upon  municipal  cor-  v.  Bhreveport^  5  La.  Ann.  661. 
porations  to  establish  and  regulate  fer-  But  in  Kentucky  it  wph  hnVi  ^i.^t 
ri«s.  as  prescribing  regulations  incon-  where  the  legal  title  to  the  land  border- 
Mstent  with  later  acts  conferring  upon  ing  on  the  Mississippi  is  vested  in  iiui 
county  commissioners  the  power  to  reg-  trustees  of  the  town,  an  act  of  legisla- 
ulate  the  hours  during  which  licensed  ture  providing  that  the  trustees  of  such 
ferrymen  across  interstate  streams  are  town  may  fix  the  rates  of  ferriage 
required  to  keep  their  ferries  open  and  across  the  Mississippi  river,  and  may 
to  run  their  boats,  and  requiring  such  ^^^^  lease  out  ferries  for  any  term  of 
ferrymen  to  obtain  a  license  from  such  years  not  exceeding  five,  and  apply  the 
tommissioners,  and  to  enter  into  a  re-  ^^^^^  ?<>  ^^^  improvement  of  the  town, 
cognjamce  to  the  state  containing  con-  7»*?  ^\«^^\  trustees  at  least  the  ex- 
ditions  to  operate  their  ferries  accord  ^^M»>.Y«  beneficial  interest  m  the  ferry 
ii«  to  the  relations  prescribed  by  the  P"/\^^^'  absolutely,  which  right  can- 
beard,  and  repealing  all  laws  inconsist-  T*'^.  be  devested  by  a  subsequent  act  of 
«*  *k  '^^  *'^F«"*"5.**  4,T  "  no  legislature  establishing  a  ferry  in  favor 
r  «7Ti*^  i^^*^*  ^-  ^^^^"'  ^^^  of%nother.  Walker  v.  Oolulhus,  4  B. 
Ind.  337,  21  N.  E.  28.  ^[^^^  269. 

t,"*it'''o*^  """t  ^^^P^*'"  ^-  Oramer,  96       ^MoBon  v.  Barper's  Ferry  Bridge  Co. 

Mo.  75,  8  S.  W.  788.  20  W.  Va.  223.  ^  ^ 

""Harrison  v.  State,  9  Mo.  526.  i  Where  a  municipal  corporation  has 

'The  state,  after  granting  to  n  mu-  no  express  grant  of  authority  to  expend 

nieipaJ  corporation   the  exclusive  rigjht  the  corporate  funds  in  establishing  and 

of  establishing  ferries  within  its  limits  operating  a  free  ferry  outside  the  cor- 
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lie  money  for  the  establishment  of  a  ferry  without  express  legislative 
authority.^  So,  upon  the  division  of  a  town  no  part  of  its  franchise 
to  operate  a  ferry  passes  to  the  new  town,  except  such  as  the  legisla- 
ture may  see  fit  to  grant  it*  Where  a  municipal  corporation  is  mak- 
ing an  unauthorized  appropriation  of  the  corporate  funds  by  estab- 
lishing and  operating  a  free  ferry  outside  the  corporate  limits,  equity, 
at  the  suit  of  the  taxable  inhabitants  of  the  corporation,  will  restrain 
it  and  the  officers  thereof  from  making  the  appropriation.*  The  legi-*- 
lature  may,  however,  require  a  municipal  corporation  to  operate  a 
ferry,  and,  in  the  absence  of  constitutional  restrictions,  may  compel 
it  to  incur  a  debt  for  that  purpose.'  By  the  Montgomerie  charter,  all 
ferries  to  be  established  around  Manhattan  island  were  granted  to  the 
municipal  corporation  of  New  York.®  A  grant  to  a  municipal  cor- 
poration of  power  to  keep  in  order  and  repair  streets  and  roads  does 
not  confer  on  it  power  to  establish  and  work  a  ferry  across  a  river 
which  runs  through  it.^  A  statute  permitting  a  municipal  corpora- 
tion to  purchase  a  ferry,  and,  upon  the  completion  of  said  purchase, 
to  determine  whether  it  shall  be  free  of  tolls,  or  free  for  a  time  and 

porate  limits  for  the  purpose  of  promot-  it  the  privilege  of  keeping  one  half  of 

ing  trade  and  commerce,  it  has  no  such  the  ferry  operated  by  the  old  town  dur- 

power   under   a   statute   authorizing   a  ing  the  pleasure  of  the  legislature,  it 

municipal    corporation    to    pass    ordi-  cannot  afterward  claim  greater  righu 

nances  for  the  purpose  of  providing  for  than  those  conferred  by  such   charter. 

the  safety,  preserving  the  health,  pro-  Ibid, 

moting  the  prosperity,  comfort,  and  con-  *Jack8onport  ▼.  Waiaon,  33  Ark.  704. 

venienee  of  such  corporation  and  the  in-  *8imon  v.  Northup,  27  Or.  487,  30  L. 

habitants  thereof.    Jacksonpart  v.  Wat-  R.  A.  171,  40  Pac  560. 

8<m,  33  Ark.  704.  The  trustees  of  a  town  on  the  Ohio 

A  ferry  franchise  granted  to  the  trus-  river,  owning  the  land  on  such  river. 

tees   of  an   incorporated   town  by  the  are  qualified,  under  the  law  regulating 

county   commissioners'   court   is   unau-  the  establishment  of  ferries  across  the 

thorized   and  void,   where  the   statute  Ohio  river,  to  receive  the  grant  of  s 

under  which  such  court  derives  its  pow-  ferry  franchise  across  such  river  for  the 

er  to  grant  ferry  franchises  neither  ex-  benefit  of  such  town;   and  their  legal 

pressly,  nor  by  implication,  authorises  right  thereto  would  be  restricted  only 

such  privilege  to  be  granted  a  corpora-  by  questions  of  public  expediency,  irre- 

tion,  and  the  act  of  incorporation  creat-  spective  of  the  number  of  ferries  already 

ing  such  trustees  a  corporate  body  does  existing  at  that  point  under   previous 

not  confer  upon  them  the  power  to  ac-  franchises.     Maysville  v.  Boon,  2  J.  J. 

cept  such  a  grant,  or  to  delegate  that  Marsh,  224. 

right  to  others.    Betta  ▼.  Menard,  Breese  *Re  Union  Ferry  Co,  98  N.  Y.   139 : 

(fll.)   10,  Appx.  New  York  v.  Siarin,  106  N.  Y.  1,  12  N. 

A  town  is  without  authority  to  lease  E.  631. 

a  ferry  from  a  parish,  and  is  not  liable  Such  right  is  not  confined  to  ferries 

for  the  amount  of  its  bid  therefor.  Mill-  established  at  the  time  of  the  Mont- 

saps  V.  Monroe,  37  La.  Ann.  641.  gomerie  charter,  but  extends  to,  and  in- 

*Leake  County  v.  McFadden,  57  Miss,  eludes,  all  other  ferries  w^ich  the  cor- 

618.  poration  might  thereafter  establish  from 

*H  art  ford  Bridge   Co.  v.   East   Hart-  Manhattan  island  to  any  of  the  opposite 

ford,    16   Conn.    149,   Reaffirmed   in    17  shores.    New  York  v.  New  York  d  S.  I. 

Conn.  79.  Ferry  Co.  8  Jones  ft  8.  232. 

Where,  upon  the  diviHion  of  a  town,  ^Cooper  v.  Athens,  53  Ga.  638. 
Uie  new  town  accepts  its  charter  giving 
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then  for  toll,  gives  the  mimicipal  corporation  only  one  choice,  so  that 
when  it  has  determined  to  charge  toll  it  cannot  afterwards  make  the 
ferry  free,®  It  is  within  the  discretion  of  a  city  owning  a  ferry  fran- 
chise to  convert  it  into  a  bridge  privilege  for  a  term  of  years  in  con- 
sideration of  a  specified  annual  payment  to  it,  and  it  may  lawfully 
pass  an  ordinance  to  that  effect.'^ 

289.  Sale  or  lease  by  municipal  corporation  of  its  ferry  rights. — A 
(*ity  owning  a  ferry  landing  with  boats  and  appurtenances  to  operate 
a  ferry,  and  having  a  charter  power  to  operate  the  ferry  and  to  fix  the 
rates,  rents,  and  fees  thereof,  may  do  with  such  property  whatever  a 
private  person  might  do  if  he  were  the  owner,  except  that,  holding  it 
as  an  agent  for  the  state  for  a  public  purpose,  it  cannot  surrender  its 
i-ontrol  and  supenision  to  the  unrestricted  control  and  management 
of  another  person.*  It  may  sell  the  property  connected  with  the  ferry 
provided  the  public  is  not  deprived  of  the  improved  means  of  inter- 
communication,- and  it  may  lease  the  ferry  privilege.*  Although  the 
lease  of  a  ferry  by  the  selectmen  of  a  town  may  have  been  without 
authority,  a  subsequent  vote  at  town  meeting  authorizing  an  action 
to  recover  the  rent  reserved  by  the  lease  amounts  to  a  ratification  of 
the  same.^  A  lease  by  the  trustees  of  a  town  of  tlie  ferry  privileges  of 
the  town,  across  the  Ohio  river,  by  private  contract,  where  the  act  of 
l^slature  authorizing  the  leasing  of  such  privilege  by  such  town 
provides  that  such  leasing  should  be  "at  public  outcry,"  is,  at  most, 
voidable  at  the  election  of  the  lessors  or  the  state,  and  not  void ;  and 
its  validity  cannot  be  questioned  by  a  stranger  who  attempts  to  run 
an  unlicensed  rival  ferry  within  the  distance  therefrom  prohibited  by 
statute.'  Injunction  will  lie  to  prevent  a  municipal  corporation  from 
making  illegal  lease  of  ita  ferry  francliiscs.®  A  lease  by  a  municipal 
corporation  of  its  ferry  with  covenants  for  exclusive  enjoyment  will 
not  prevent  the  municipality  from  exercising  its  statutory  power  to 

*Atiy,  Oen.  v.  Boston,  123  Mass.  460.         In  Virginia  it  is  held  that,  without 

'Laredo  v.  International  Bridge  d  legislative  authorization,  a  municipal 
Tramtcny  Co.  14  G.  C.  A.  1,  30  U.  S.  corporation  cannot  lease  a  ferry  under 
App.  110,  66  Fed.  246.  a  power  to  regulate  and  manage  it,  as 

^Mocdonell  ▼.  International  d  O.  N,  R.  it  is  a  public  highway.  Roper  v.  Mc- 
Co.  60  ToL  590.  Whoricr,  77  Va.  214. 

^People  V.  Albany,  4  Hun,  676.  *Rocky  Hill  v.  Holliater,  69  Conn.  434, 

'Maodonell  v.  International  d  O.  N.  R.   22  Atl.  290. 
Co.  60  Tex.  590;  Rocky  Hill  v.  Holliater,       *Oirens  v.  Roberts,  6  Bush,  608. 
59  Conn.  434,  22  Atl.  290.  •People  v.  A  eu?  York,  32  Barb.  102. 

It  being  the  duty  of  the  selectmen  of  The  licensee  of  a  ferry  franchise  from 
a  town  to  maintain  its  ferry,  they  have  a  municipal  corporation  is  entitled  to 
authority,  without  an  express  vote  of  an  injimction  to  prevent  the  municipal- 
the  town,  to  lease  it  to  one  who  will  ity  from  alienating  the  franchise  to  an- 
maintain  It.  Rocky  Hill  v.  Holliater,  otlier  during  the  term  of  the  lease.  Ben- 
^  Cgoii.  434,  22  Atl.  290.  son  v.  Nevo  York,  10  Barb.  223. 
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grant  a  ferry  license  over  the  same  water  if  it  is  required  for  public 
convenience.^  Property  owned  by  a  municipal  corporation  for  the 
purpose  of  operating  a  ferry  franchise  is,  although  leased  to  a  pri- 
vate individual  who  operates  the  ferry,  held  for  public  and  govern- 
mental purposes  so  as  not  to  be  subject  to  taxation.® 

290.  Who  may  issue  ferry  licenses. —  The  power  with  reference  to 
the  establishment  of  ferries  resides  in  the  legislature,^  and  the  right 
to  grant  ferry  franchises  is  referable  to  the  police  power  j^  but  that 
body  may  confer  the  power  upon  such  subordinate  municipal  subdi- 
\asions  or  governmental  boards  as  it  chooses.  The  power  may,  as  has 
already  been  seen,  be  conferred  upon  a  nmiiicipal  corporation;  anil 
it  may  also  be  conferred  upon  the  board  of  commissioners  or  super- 
visors of  a  county.^  But  the  power  to  establish  ferries  is  political  and 
not  judicial,  and  it  cannot,  therefore,  be  conferred  upon  courts  of 
law/  The  grant  of  the  right  to  an  inferior  tribunal  does  not  deprive 
the  legislature  of  the  right  to  exercise  the  authority  itself  if  it  wishes 
to  do  80.^  The  delegation  of  power  to  a  subordinate  tribunal  may  be 
revoked  at  the  pleasure  of  the  legislature.^  There  is  no  power  to 
grant  ferry  franchises  unless  it  has  been  conferred  by  the  legislature.' 
When  the  opposite  sides  of  the  river  are  within  the  jurisdiction  of 
different  boards,  there  is  usually  a  concurrent  jurisdiction  delegated 

^Re  Fay,  15  Pick.  243.  courses  and  lakes,  whether  navigable  or 

^People  ex  rel,  "Sew  York  v.  Brooklyn,  not.  Oillespie  v.  Freeman,  7  La.  Ann. 
HI  N.  Y.  505,  2  L.  R.  A.  148,  19  N.  E.  360;  Plaquemine  v.  Decaudine,  16  La. 
90,  Amrming  47  Hun,  383.  588;  Hebert  v.  Maillan,  16  La.  585. 

^Bush  V.  Peru  Bridge  Co,  3  Ind.  21.  *Chard  v.  Harrison,  7  Cal.  113. 

^Fanning  v.  Gregoire,  16  How.  534,  14  'Blake  v.  McCarthy,  56  Miss.  654; 
L.  ed.  1047;  Comcay  v.  Taylor,  1  Black,  Chapin  v.  Cruaen,  31  Wis.  209;  Wright 
603,  17  L.  ed.  191.  v.  Nagle,  101  U.  S.  791,  25  L.  ed.  921. 

'Cross  V.  Hopkins,  6  W.  Va.  323.  •  In  view  of  the  great  similarity  in 

The  board  of  commissioners  of  a  conn-  the  privilege  of  passing  the  public  'over 
ty,  in  granting  a  ferry  lease  under  the  a  stream  by  means  of  a  ferry  and  pen- 
laws  of  South  Dakota,  acts  as  the  agent  toon  bridge,  it  seems  that  an  act  grant- 
of  the  state,  and  not  of  the  county,  ing  a  charter  to  make  and  keep  a  bridge 
Evans  v.  Hughes  County,  3  S.  D.  580,  54  would  operate  as  a  pro  tanto  repeal,  or 
N.  W.  603.  limitation,   of   the  general   power  con- 

Under  the  statutes  of  Texas,  which  f erred  upon  the  coimty  courts  to  estab 
give  the  commissioners'  court  authority  lish  ferries.  Hudson  v.  Cuero  Land  d 
•*to  establish  public  ferries  whenever  Emigration  Co,  47  Tex.  56,  26  Am.  Rep. 
the  public  interest  may  require  it,"  such   289. 

courts  have  the  power  to  license  public  '  In  New  York  city  the  dock  depart- 
ferries  in  their  respective  counties  in  ment  has  not  been  vested  by  the  legis 
all  cases  except  in  those  instances  where  lature  with  power  to  grant  a  ferry  li- 
the legislature  has  especially  granted  cense.  New  York  v.  New  York  d  8.  /• 
to  some  person  or  persons,  or  some  mu-  Ferry  Co,  8  Jones  &  S.  232. 
nicipal  body,  the  privilege  of  establish-  And  it  has,  therefore,  no  power  to 
ing  a  ferry.  Tug  well  v.  Eagle  Pass  Fer-  grant  either  ferry  franchises  or  the  e\- 
ry  Co.  74  Tex.  480,  9  S.  W.  120,  13  S.  elusive  use  of  the  bulkhead  or  pier  or 
W.  654.  any  part  thereof  to  persons  nmning  « 

Tn  Louisiana  a  police  jury  has  power  ferry  without  a  ferry  franchise.  Cunard 
to    establish     ferries     over    all     water   8,  8,  Co.  v.  Voorhies,  18  Jones  &  S.  253. 
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to  them  over  the  matter  of  ferries.®  Under  the  act  of  1805,  granting 
10  each  pariah  the  right  to  cstahlfsh  within  its  limits  as  many  ferries 
as  it  pleases,  the  parish  of  Orlea'.is  and  the  city  of  New  Orleans  stand 
in  the  same  relation  as  two  parishes,  and  each  has  the  right  of  estab- 
lishing a  ferry  across  the  Mississippi  before  the  city.® 

891.  Bestrietions  on  power  to  issne  licenses. —  If  the  power  to  reg- 
ulate and  license  ferries  is  committed  to  a  local  board,  in  general 
rorms,  its  acts  are  final.  The  whole  matter  is  entirely  within  the 
discretion  of  the  board  and  subject  to  revision  only  by  the  legislature 
itself.*  But  if  inferior  courts  of  law  attempt  to  exercise  a  delegated 
{Hiwer  to  establish  ferries,  their  acts  are  subject  to  review  on  appeal.^ 
The  legislature  may  prescribe  such  restrictions  upon  the  exercise  of 
|H>wer  as  it  chooses,  and  a  very  common  one  is  to  ordain  that  no  ferry 
-hall  be  established  within  a  specified  distance  of  an  existing  one.' 


'The  right  of  oounties  separated  by 
A  river  to  establish  a  ferry  thereon  un- 
der a  Atatnte  r^ulating  ferries  is  con- 
nirrent,  bnt  ia  exhausted  by  the  exercise 
of  the  right  by  either  county.  Jones  v. 
Johnson,  2  Ala.  746. 

The  right  to  establish  an  additional 
ferry  at  or  near  a  town  when  public  in- 
terest demands  it  is  not  exclusively 
within  the  jurisdiction  of  the  author!- 
lies  of  the  county  in  which  the  town 
i^  situated,  where  the  river  over  which 
it  is  to  be  operated  is  the  boundary  be- 
tween two  oounties;  but  the  jurisdic- 
tion of  such  coTuities  is  concurrent,  and 
the  authorities  of  either  may  exercise 
^)>e  right  if  not  already  exercised  by 
♦lie  other.    /6ttf. 

^PoUee  Jury  ▼.  New  Orleans,  3  Mart. 

U.)  711. 

'Uwriess  v.  Reese,  4  Bibb,  309;  Smith 
V  Markins,  38  N.  C.  (3  Ired.  Eq.)  613, 
U  Am.  Dee.  83 ;  Tugwell  v.  Eagle  Pass 
y^y  Co.  74  Tex.  480,  9  8.  W.  120,  13 
^.  W.  654. 

The  di5«creti<m  conferred  upon  the 
'^unty  courts  of  Kentucky  by  8tatut(> 
^«  to  the  establishment  of  ferries  in 
jfiven  chiefly  for  the  public  good,  and, 
:*! though  not  unlimited  when  private 
lights  may  be  injuriously  affected  by  its 
»*\erci«,  yet  it  is  not  subject  to  the  con- 
trol or  revision  of  courts  of  appeal,  ex- 
•■ept  in  cases  of  clear  abuse.  Harvie  v. 
f'ommftcl-,  6  Dana,  243. 

'Carter  v.  Kalfus,  6  Dana,  43. 

Where  public  convenience  does  not  re- 
quire the  establishment  of  another  ferry 
i<rro88  the  Ohio  river,  an  order  of  the 
county  court  refusing  such  grant  will 


not  be  reversed  on  appeal.     Everston  ▼. 
Sanders,  6  J.  J.  Marsh,  142. 

•Although  a  county  court  may  have 
power  to  (establish  a  free  ferry  where  it 
will  not  interfere  with  a  privilege  al- 
ready granted  to  a  private  person,  such 
court,  being  prohibited  by  statute  from 
establishing  a  ferry  by  license  granted 
to  a  private  person  within  1  mile  of  a 
ferry  already  established  by  license,  has 
no  power  to  establish  a  free  ferry  with- 
in 1  mile  of  a  private  ferry.  Re  Howell, 
36  Ark.  466. 

Under  the  statute  of  West  Virginia, 
the  board  of  supervisors  is  prohibited 
from  granting  leave  to  establish  a  ferry 
across  a  water  course  within  half  a 
mile  of  another  ferry  legally  estab- 
lished; but  this  prohibition  expressly 
excepts  the  grant  of  a  ferry  across  the 
Ohio  river,  and  the  statute  provides  that 
ferries  on  that  river  may  be  established 
at  any  place  the  board  may  determine. 
Cross  V.  Hopkins,  6  W.  Va.  323. 

A  provinion  of  a  statute  permitting 
the  establishment  by  the  court  of  ses- 
sions of  ferries  nearer  together  than  pre- 
Hcribed  thereby,  where  public  conven- 
ience requires  it,  gives  the  court  a  dis- 
cretionary power,  the  exercise  of  which 
will  not  be  disturbed  in  the  absence  of 
anything  showing  that  such  power  has 
been  exceeded  or  abused.  Re  Hanson,  2 
Cal.  262. 

Under  the  law  of  Kentucky  prohibit- 
ing the  establishment  of  ferries  across 
the  Ohio  river  within  less  than  a  mile 
from  previously  established  ferries,  an 
exception  providing  that  such  restric- 
tion need  not  be  enforced  where  it  be- 
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The  license  may  also  be  required  to  be  issued  to  the  owner  of  the 
land  upon  the  bank  of  the  stream.*  The  local  tribunal  should  act 
for  the  best  interest  of  the  public,  and  not  arbitrarily  or  capriciously.'' 
So  that,  although  an  owner  of  land  on  the  Ohio  river  is  alone  en- 
titled, under  the  statutes  of  Kentucky,  to  be  the  grantee  of  a  ferry 
across  it  from  that  point,  yet  he  has  no  legal  right  to  demand  such 
a  grant  unless  the  public  convenience  shall  require  the  establishment 
of  a  ferry  from  his  land,  and  then  he  is  not  entitled  to  it  if  his 
ferry  would  be  within  1^  miles  above  or  below  another  previously 
established  ferry,  unless  it  be  in  a  town,  or  necessary  in  con- 
sequence of  an  impassable  stream  putting  into  the  Ohio  river,  or 
opposite  to  some  established  ferry  in  Ohio.*  Under  this  rule,  even 
though  there  is  no  restriction  in  the  statute  on  the  location  of  ferries, 
the  court  will  not  grant  a  license  to  operate  a  ferry  at  a  point  but 
little  more  than  a  mile  below  an  existing  ferry,  and  not  as  much 
above  another,  where  the  existing  ferries  are  in  good  repair,  and  aro 

comes  necessary  to  establish  a  ferry  lishing  a  ferry  across  the  Ohio  Tiver 
within  less  than  that  distance  by  rea-  within  a  mile  of  another  ferry  previous- 
son  of  an  impassable  creek  emptying  ly  established  contrary  to  statute  will 
into  that  river,  confers  upon  the  county  not  be  reversed  on  appeal,  unless  the 
courts  the  discretionary  power  to  de-  record  in  that  court  contains  conclusive 
cide  when  a  creek  is  impassable  within  proof  of  the  previous  establishment  of 
the  meaning  of  such  exception;  and  such  ferry  within  the  distance  pro- 
their  judgment  will  not  be  reversed  hibited  by  such  statute.  Oivens  v.  Pal- 
upon  appeal,  except  in  cases  where  such  lard,  3  A.  K.  Marsh,  320. 
discretion  has  been  palpably  abused.  Under  the  statute  of  Arkansas,  where 
Sanders  v.  Craig,  1  A.  K.  Marsh,  196.  a  license  is  granted  to  operate  a  ferry 

A    small    creek    impassable    at    its  near   a  town   and   near  another  ferrj, 

mouth,    but  passable    at    all   times    a  whether   or   not   the   ferry   created  by 

short  distance  therefrom  on  the  usual  such   license   is  for  the  public  oonven 

road,  is  not  the  kind  of  an  intervening  ience  is  a  question  to  be  determined  by 

hnpassable  stream  required  by  the  stat-  the  proper   county   court,  and   the  de- 

ute  regulating  the  establishment  of  fer-  cision    of   that   court    is   binding   upon 

ries  across  the  Ohio  river  to  authorize  everyone,  where  no  exceptions  have  been 

a   grant   5or   a    ferry   franchise   across  taken  to  the  decision,  and  the  judgment 

such   river   within    H   miles   of  a  pre-  has  not  been  set  aside.   Haynes  ▼.  Welh, 

viously    established     ferry.    Cotton    v.  26  Ark.  464. 

Houston,  4  T.  B.  Mon.  288.  *An  order  of  the  county  court  estab- 

Under  statutes  providing  for  the  es-  lishing  a  ferry  will  not  be  reversed  on 

tablishment   of   ferries   at   certain   dis-  appeal,  where  it  appears  from  the  rec- 

tances  apart,  but  without  such  restric-  ord  that  the  applicant  was  the  owner 

tion  where  there  are  public  roads  and  of  the  land  on  both  sides  of  the  stream, 

the  interests   of  the   public  demand  a  and  the  pronsions  of  the  statutes  reg- 

ferry  at  such  points,  the  commissioners'  ulating   such    proceedings   were   in    all 

court  of  a  county  may  establish  a  ferry  respects  complied  with.     Ackler  v.  Old- 

at  a  point  where  a  public  road  ends,  ham,  1  A.  K.  Marsh.  471. 

although    the    road    is    not    continued  "  When  the  legislature  has  granted  the 

across  the  river  in  the  opposite  county,  privilege  of  having  a  pontoon  bridge,  it 

and  the  ferry  in  the  latter  county  is  is  in  the  discretion  of  the  county  court 

therefore  within  the  prohibited  distance  to  determine  that  the  public  good  does 

from  another  ferry.    Alabama  Ferry  Co.  not  require  a  ferry  at  or  near  the  same 

V.  Leathers   (Tex.  Civ.  App.)   69  S.  W.  place.     Hudson  v.  Cuero  Land  d  Emi- 

117.  gration  Co.  47  Tex.  56,  26  Am.  Rep.  289. 

An  order  of  the  county  court  estab  *Carter  v.  Kalfus,  6  Dana,  43. 
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properly  performing  iLeir  public  duties,  and  there  is  no  public  road 
leading  to  the  proposed  ferry,  the  only  road  being  a  private  one,  laid 
out  by  the  petitioner,  and  no  public  convenience  is  to  be  obtained  by 
granting  a  license,  though  there  exists  a  possibility  of  the  new  ferry 
being  able  to  carry  at  a  lower  rate  by  reason  of  the  narrowness  of  the 
stream  at  the  point  in  question.^  The  mere  existence,  however,  of 
a  ferry  will  not  prevent  the  granting  of  another  franchise  if  the  rights 
of  the  first  grantee  are  not  exclusive,  and  public  interest  demands 
a  second  one.*  The  board  of  supervisors,  in  granting  a  ferry  priv- 
ilege or  license,  cannot  bind  its  successors  in  office  by  a  stipulation 
that  no  rightful  ferry  shall  be  established  within  a  certain  distance 
of  the  one  licensed  by  it,  either  within  a  specified  period  or  during 
all  time.'  Mandamus  will  not  lie  to  compel  the  commissioners  of  rev- 
enues and  roads  to  grant  a  ferry  franchise  under  a  statute  providing 
that  when  the  land  is  owned  by  the  same  person  on  both  sides  of 
the  river  he  may  have  a  ferry  established  thereon,  but  that  no  public 
ferry  shall  be  established  within  less  than  2  miles  by  water  of  any 
ferry  already  established,  where  the  applicant  is  not  the  owner  of 
the  land  on  both  sides  of  the  river,  and  it  appears  that  there  is  a 
ferry  established  within  2  miles  of  the  point  at  which  he  desires 

^Beard  v.  Long,  4  N.  C.  (2  Car.  Law   ferry  at  that  point.     Clark  ▼.  White,  5 
Repos.)  69.  Bush,  353. 

So,  the  eircult  court  will,  in  the  ezer-  So,  when  there  are  two  ferries  with- 
dae  of  its  discretion,  refuse  a  license  in  a  mile  of  each  other,  in  the  absence 
/or  a  ferry  over  the  east  branch  of  the  of  a  public  need  for  a  third  half  way  be- 
Potomac  river,  where  the  object  is  by  tween  the  two,  and  where  it  appears 
eompetition  to  compel  bridge  companies  that  the  revenues  of  one  will  be  in- 
to take  leas  toll  than  they  are  author-  jured  thereby,  it  is  not  error  to  refuse 
ized  by  law  to  take,  whereby  they  might  permission  to  establish  it.  Siateraville 
be  unable  to  keep  the  bridges  in  re-  Ferry  Co,  ▼.  Russell,  52  W.  Va.  356,  59 
pair,  and  become  liable  to  prosecution  L.  R.  A.  513,  43  S.  £.  107. 
and  forfeiture.  Young's  Case,  2  Cranch  *Knoii  v.  Jefferson  Street  Ferry  Co.  9 
C.  C.  453,  Fed.  Cas.  No.  18,150.  Or.  530. 

And    a  person   is  not  entitled  to  a       A  licensed  ferryman  is  not  entitled  to 
franchise  for  a  ferry  at  or  near  a  pub-   damages  against  the  county  where  the 
lie   bridge,  where  the  only  benefit  the   county  commissioners'  court  directly  es- 
pnblie  would  derive  from  its  establish-   tablishes  a  competing  ferry.    Burrotos  v. 
ment  would  be  the  production  of  com-    Gonzales  County,  5  Tex.  Civ.  App.  232, 
petition  which  might  result  in  a  reduc-   23  S.  W.  829. 
tion  of  the  bridge  tolls  below  the  amount       *Seal  v.  Donnelly,  60  Miss.  658. 
allowed   by   law,   it   being   shown   that       When  a  county  court,  having  power 
such  bridge  is  sufficient  at  all  times  to  to  settle  and  discontinue  a  ferry,  is  re- 
aiford    ample    accommodations    to    the  quired  to  give  notice  for  a  new  ferry 
traveling  public  at  that  point.     Nash-  within  2  miles  of  one  already  existing, 
tiUe  Bridge  Co,  v.  Shelby,  10  Yerg.  280.  it  can  make  no  irrevocable  grant  of  an 
A  grant  of  a  ferry  franchise  to  the  exclusive     franchise.       Barrington     ▼. 
owner  of  land  on  one  side  of  a  stream   Neuse  River  Ferry  Co.  69  N.  G.  165. 
tt  the  same  point  where  another  ferry       An  attempt  to  grant  an  exclusive  fer- 
is  in  operation  under  a  prior  grant  will   ry  franchise  for  ten  years,  which  is  void 
be  refused,  where  public  needs  do  not  because  not  authorized  by  law,  may  yet 
nqnire   the    establishment   of    another  create  a  valid  franchise  for  short  periods 
Vol.  II.— Watebs,  77. 
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to  establish  his  ferry.^*^  The  aets  of  local  boards  must  be  confined  to 
the  territorial  limits  over  which  tlieir  jurisdiction  extends.^  ^  A  pro- 
ceeding before  the  commissioners  of  one  county  to  establish  a  ferry 
across  a  river  is  not  an  estoppel  to  a  subsequent  proceeding  in  an- 
other county  for  the  same  purpose,  if  any  relief  can  be  had  in  the 
latter  county  not  obtainable  in  the  first  proceeding.** 

292.  Power  of  local  boards  to  operate  ferry. —  A  statute  which  vests 
in  the  commissioners'  court  the  power  to  establish  public  ferric^ 
whenever  the  public  interest  may  require,  necessarily  carries  witL 
it  the  power  to  construct  and  operate  them ;  and  a  statute  providing 
for  the  granting  of  ferry  licenses  does  not  restrict  them  to  the  one 
means  of  providing  ferries  for  the  public,  by  granting  licenses  to  in- 
dividuals or  corporations  to  operate  them.^  And  if  the. board  has  a 
right  to  operate  the  ferry,  it  has  a  right  to  lease  it*  If  the  county 
authorities  have  no  power  to  enter  into  a  contract  for  the  operation 
of  a  ferry  so  that  the  operating  expanses  will  not  be  a  legal  charge 
against  the  county,  the  carrying  out  of  the  contract  may  be  prevented 
by  injunction.* 

293.  Method  of  granting  license,—  So  far  as  the  procedure  for  the 
establishment  of  ferries  is  laid  down  in  the  statute,  it  must  be  fol- 
lowed. The  proceedings  must  be  in  a  court  having  jurisdiction  over 
them.*     The  route  of  the  ferry  should  be  described  with  sufficient 

for  which  a  license  fee  is  paid.     Carroll       "Robinson  v.  Lamby  131  X.  C.  22fl.  42 

V.  Campbell,  108  Mo.  550,  17  S.  W.  884,    S.  E.  701. 

Affirmed  in  110  Mo.  557,  19  8.  W.  809.        ^Bvrroirs  v.  (ionzalea  County.  5  Tex. 

^State    ex   rel.    Driver    v.    Talladega  Civ.  App.  232,  23  S.  W.  829. 
Road  X  Revenue  Comrs.  3  Port.   (Ala.)        'Stale  ex  rel.  Jackson  r.  King  County 
412.  (Wash.)   69  Pac.  1106. 

^Patterson  v.  Wollmanny  5  N.  D.  608,  A  ferry  lease  for  five  years,  M-ith  a 
33  L.  R.  A.  636,  67  N.  W.  1040.  privilege 'of  five  or  ten  more  yearn,  at 

But  the  right  to  establish  a  ferry  at  the  option  of  the  licensee,  is  not  in  ex- 
a  certain  place  on  a  river  within  the  cess  of  the  power  to  grant  a  lease  for  a 
jurisdiction  of  county  commissioners  term  not  exceeding  fifteen  years,  yixon 
may  be  granted  by  them  so  far  as  their  v.  Reid,  8  8.  D.  507,  32  L.  R.  A.  3lo.  67 
jurisdiction  goes,  although  the  opposite  X.  W.  67. 

side  of  the  river  is  within  an  Indian  The  grant  of  a  ferry  lease  by  a  board 
reservation.  Nixon  v.  Reid,  8  8.  D.  607,  of  county  commissioners  does'  not,  un- 
32  L.  R.  A.  315,  67  N.  W.  57.  der  the  laws  of  South   Dakota,  consti- 

A  contract  entered  into  by  the  su-  tute  a  sale  or  lease  of  the  property  of 
pervisors  of  adjoining  counties  jointly  the  county,  and  does  not  impose  upon 
to  construct,  equip,  and  operate  a  free  the  county  any  liability  to  refund  to 
public  ferry  across  a  river  between  the  the  grantee  of  such  lease,  money  paid 
two  counties,  is  void,  no  power  being  by  him  as  rent  in  case-  the  law  under 
given  by  statute  to  construct  ferries  which  it  is  granted  shall  be  held  invalid, 
except  within  the  limits  of  the  county,  Kvans  v.  Hughes  County,  3  S.  D.  580,  54 
and  there  being  no  similar  provision  re-   N.  W.  603. 

lating  to  ferrieH  such  as  the  one  relating        'Johnston  v.  Sacramento  County,  137 
to  bridges  constructed  between  counties.    Cal.  204,  69  Pac.  962. 
Johnston    v    .Sacramento    County,    137         *Re  Hou>eU,  36  Ark.  46d. 
Cal.  204,  69  Pac.  962. 
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luciiracj  to  protect  the  rights  both  of  the  grantee  and  of  others  who 
may  in  the  future  desire  to  establish  a  rival  ferry.^  It  is  not  neees- 
>ai7  to  designate  a  definite  and  particular  spot  on  each  shore  between 
which  the  ferry  shall  be  operated.^  The  termini  may  be  rendered  def- 
inite by  the  acts  of  the  licensee,  and  when  he  has  fixed  the  points 
he  will  not  be  permitted  to  change  them.*  It  is  not  necessary  to  the 
validity  of  a  ferry  that  the  points  of  departure  should  always  be  the 
same,^  but  the  general  route  must  be  the  same ;  so  that  an  injunction 
restraining  the  operation  of  a  ferry  is  violated  where  it  covers  its 
fonner  route,  although  the  point  of  departure  is  changed  to  another 
pier."  And  in  case  the  applicant  is  required  to  be  the  owner  of  land 
on  the  shore,  that  fact  must  appear  in  the  petition.*^  Whether  the 
applicant  must  prove  his  title  in  the  first  instance  or  his  possession 
will  afford  prima  facie  evidence  of  title  is  a  question  upon  which  the 
courts  are  not  in  accord.  The  Kentucky  court  held  that  it  is  not 
necessary  to  prove  the  title  in  the  absence  of  proof  that  it  is  not  in 

'A  deseriptian  is  sufficiently  accurate  *Pim  v.  Curell,  6  Mees.  Sc  W.  234. 
in  an  application  to  establish  a  ferry  There  is  no  presumption  that  a  grant 
^»hich  states  that  the  ferry  is  to  be  of  a  ferry  privilege  extends  beyond  the 
across  a  certain  river  from  a  point  on  place  actually  occupied  in  the  exercise 
certain  lands  to  lands  of  another  on  the  of  the  privilege.  Piscatagua  Bridge  v. 
opposite  side.  SistersviUe  Ferry  Co.  v.  Netc  Hampshire  Bridge^  7  N.  H.  35. 
Rttwen,  52  W.  Va.  356,  59  L.  R.  A.  513,  *Neto  York  v.  New  Jersey  S.  B.  Nav. 
43  S.  E.  107.  Co.  106  N.  Y.  28,  12  N.  E.  435. 

'  It  is  sufficient,  although  it  permits  *Neio  York  v.  New  York  <£  8,  I.  Ferry 
the  ferry  to  land  on  the  shore  of  a  river  Co.  8  Jones  &  8.  300. 
I'<4ween  two  designated  points,  one  4  ^  But  it  is  not  necessary  in  an  applica- 
rniles  above  a  city,  and  the  other  2  miles  tion  by  several,  as  partners,  to  estab- 
IWow,  it  being  impossible,  owing  to  sand  lish  a  ferry,  to  show  that  the  title  to 
^are,  always  to  land  immediately  at  the  the  land  upon  which  the  ferry  is  souglit 
city.  Copt/al  City  Ferry  Co.  v.  Cole  d  to  be  established  is  in  each  and  all  of 
0.  Transp.  Co.  51  Mo.  App.  228.  the  applicants.    Sistersville  Ferry  Co.  v. 

Although  the  termini  of  a  ferry  Russell,  52  W.  Va.  356,  59  L.  R.  A.  513, 
!*hoald  be  in   places   where   the  public  43  S.  £.  107. 

have  rights,  as  towns  or  villages,  or  It  is  sufficient  if  an  applicant  to  es- 
highways  leading  to  them,  a  license  tablish  a  ferry  shows  that  he  owns  land 
from  the  Crown  to  a  municipality  is  not  on  the  side  of  the  river  in  the  state, 
roidered  invalid  by  the  fact  that  it  au-  without  showing  ownership  in  lands  on 
thorins  it  to  establish  a  ferry  between  the  opposite  side  in  another  state,  un- 
it and  a  township,  as  it  will  be  con-  der  W.  Va.  Code,  chap.  44,  §  2,  provid- 
^med  as  authorizing  the  municipality  ing  that  any  person  who  owns  or  has 
to  determine  the  exact  point  of  terminus  contracted  for  the  use  of  land  at  a 
in  the  township,  to  which  landing  place  point  where  he  wishes  to  establish  a 
it  will  be  restricted.  Jelleit  v.  Ander-  ferry  may  present  an  application  for 
•OS.  27  Grant  Ch.  (U.  C.)  411.  that  purpose.    Ibid. 

A  ferry  franchise  between  a  municipal  Refusal  by  the  court  of  commission- 
corporstion  and  the  "opposite"  shore  ers  of  roads  and  revenues  of  a  ferry 
ref<»rs  to  that  portion  of  the  shore  which  franchise,  solely  on  the  ground  of  tlie 
>»<nild  be  included  if  the  corporation  illegality  of  the  applicant's  certificate 
were  moved  straight  across  the  river,  of  entry  embracing  land  on  the  river 
i^nnhury  Steam  Ferry  d  Towboai  Co.  v.  bank  at  the  point  where  the  ferry  is 
(Jrant,  2  Monaghan  (Pa.)  287,  15  Atl.  to  be  established,  which  had  been  re- 
*W*  linquished  by  another  applicant  to  whom 
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the  applicant  who  is  in  possession/  while  the  Indiana  court  held  that 
proof  of  possession  was  not  sufficient^  but  that  title  must  be  shown.^ 
Possession  is,  in  most  of  the  affairs  of  life,  taken  as  prima  facie  evi- 
dence of  ownership  in  the  absence  of  evidence  to  the  contrary,  and 
there  seems  no  good  reason  why  the  same  rule  should  not  apply  to 
this  class  of  cases.  A  ferry  license  granted  for  ten  years  to  the  oc- 
cupant and  recognized  owner  of  the  adjacent  soil  is  not  revoked  by 
a  subsequent  recovery  of  the  land  by  the  true  owner;  and  the  lat 
ter  is  not  entitled  to  the  grant  of  a  license  during  the  term  of  the 
one  granted  to  the  prior  occupant.*®  All  persons  to  whom  the  statute 
requires  notice  to  be  given  must  receive  notice  or  they  will  not  bo 
bound  by  the  proceedings.**  A  person  may  estop  himself  from  con- 
testing the  regularity  of  the  proceedings  by  being  present  and  bidding 
at  the  sale  of  tlie  franchise.**  The  riparian  owner  has,  in  the  eh- 
sence  of  statute,  no  priority  of  right;  and,  in  case  he  has  no  such 
right,  he  is  not  entitled  to  notice  unless  the  statute  gives  him  the 
right  to  it.^^     To  make  the  proceedings  valid  the  record  must  show 

the  franchise  is  granted,  without  taking  not  be  given  to  all  who  claim  a  right 
into  consideration  which  grant  will  pro-  to  the  ferry.  All  that  is  required,  where 
duce  the  greatest  public  benefit  and  the  applicant  is  not  the  owner  of  the 
least  private  injury,  is  erroneous,  where  land  through  which  the  highway  run" 
such  certificate  is  good  as  against  ev-  adjoining  tne  ferry,  is  that  the  persoit 
crybody  except  the  general  government,  applying  for  license  shall  give  notice 
Cox  v.  Easter,  1  Port.  (Ala.)   130.  to  the  owner  of  such  land.     WmoaU  v. 

^Givens  v.   Pollard,   3   A.  K.   Marsh,   Wandell,  3  Barb.  Ch.  312. 
320.  But  notice  to  the  owner  of  the  land 

*Mullis  y.  Covins,  6  Blackf.  77.  through  which  a  highway  runs  is  neoes- 

^*McCearly  v.  Stoayze,  66  Miss.  351,  3   sary,  under  the  New  York  statutes,  b<- 
So.  657.  fore  granting  a  ferry  license  to  a  third 

"Where  the  owner  of  a  ferry  fran-  person  to  connect  with  such  highway, 
chise,  who  had  leased  it  to  another  for  Re  Talcoii,  31  Hun,  464. 
a  term  of  years,  requested  the  county  The  statutes  of  Kentucky  regulating; 
judge  not  to  revoke  his  license  but  to  the  establishment  of  ferries  do  not  re- 
compel  his  lessee  to  give  a  bond,  but  the  quire  notice  of  an  application  by  the 
lessee,  in  the  lessor's  absence,  obtained  owner  of  the  land  on  one  side  of  a 
an  order  from  the  county  judge  grant-  stream  to  establish  a  ferry  across  the 
ing  him  the  ferry  privilege,  and  there-  same  to  be  given  the  owner  of  the  land 
upon  he  operated  such  ferry  and  paid  on  the  opposite  side  lying  in  another 
the  agreed  rent  during  the  term  of  the  county.  Pentecost  v.  Miller,  7  T.  B. 
lease,    but    after    such    term    expired   Mon.  313. 

claimed  the  ferry  privilege  as  belong-  Notice  of  an  application  to  establish 
ing  to  him  under  the  order  of  the  coun-  a  ferry  across  the  Ohio  river  in  pursu- 
ty  court, — such  order,  if  it  be  con-  ance  of  the  statute  regulating  their  » 
strued  as  granting  an  original  ferry  tablishment  need  not  be  given  the  owner 
franchise  to  such  lessee,  is,  nevertheless,  of  another  ferry  within  a  mile  thereof, 
void  becauHe  no  notice  of  the  applica-  unless  it  appears  of  record  that  such 
tion  therefor  was  given  as  required  by  other  ferry  had  been  duly  established 
the  laws  of  Kentucky.  Hazelip  v.  Lind-  prior  thereto.  Oivens  v.  Pollard,  3  A. 
9cy,  93  Ky.  14,  18  S.  W.  832.  K.  Marsh,  320. 

Under  the  New  York  statutes,  notice       ^^Chiapella  v.  Broimi,  14  La.  Ann.  185. 
of  application  for  a  ferry  license  need       ^Murray  v.  Menefee,  20  Ark.  561. 
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that  the  statutory  requirements  were  complied  with.^*  Where  the  ap- 
plicant need  not  necessarily  be  the  owner  of  the  land  on  the  side  from 
which  the  ferry  is  to  run^  a  grant  will  not  be  annulled  because  the 
record  does  not  show  that  the  gi'antee  was  the  owner  of  that  land.'' 
^though,  under  the  statutes  of  Kentucky,  a  ferry  franchise  across 
the  Ohio  river  cannot  be  granted  to  other  than  the  owner  of  the  land 
at  the  landing  on  the  Kentucky  shore,  yet,  inasmuch  as  the  county 
courts  in  granting  such  franchises,  decides  upon  the  title  of  the  ap- 
plicants, when  the  record  recites  that  the  grantee  proved  his  title  to 
such  land,  the  grant  is  not  void,  only  erroneous,  where  it  appears 
from  extraneous  facts  in  another  case  that  another  was  in  fact  the 
true  owner,  and  such  order  will  be  conclusive  as  to  such  other  if  he 
was  a  party  to  the  original  proceedings. '•  If  the  statute  requires  the 
taking  of  a  bond,  an  order  granting  a  franchise  is  not  valid  without 
it  i^"^  and  so  with  regard  to  the  statute  requiring  a  sale  to  the  highest 
bidder.*®  The  order  need  not  necessarily  fix  the  rates  of  toll.**  A 
refusal  of  a  franchise  is  conclusive  upon  all  matters  decided  in  it  and 
the  matter  cannot  be  reopened  by  a  second  decision.^^  On  the  estab- 
lishment of  a  ferry,  it  is  error  to  give  judgment  for  costs  against  the 
party  opposing  such  establishment,  where  neither  the  statutes  regulat- 
ing the  establishment  of  ferries,  nor  the  general  laws  concerning  costs, 

^Laicless  v.  Reese,  4  Bibb,  300;  Law-  ject  to  rules  and  regulations,  and  that 
leas  T.  Ree8,  1  Bibb,  495 ;  CHvena  ▼.  Fer-  the  license  required  to  be  paid  as  fixed 
(fu3€>n,  6  T.  B.  Men.  186.  by  the  board  is  to  be  full  compensation 

An  order  granting  the  right  of  the  to  the  counties,  and  to  be  divided  be- 
applicant  to  establish  a  ferry  across  the  tween  them.  Pool  y.  Simmons,  134  Gal. 
Cumberland  river  from  opposite  appli-   621,  66  Pac.  872. 

cant's  lots  Nos.  11  and  12,  to  a  point  ^Pentecost  ▼.  Miller,  7  T.  B.  Mon. 
opposite  to  such  lots  on  the  other  side,   313. 

is  not  a  sufficient  suggestion  of  owner-  An  omission  of  the  county  court  to 
ship  in  the  land  on  one  or  both  sides  fix  the  rate  of  ferriage  at  the  time  the 
of  the  stream  to  satisfy  the  require-  order  was  issued  granting  the  right  to 
ments  of  the  statute  regulating  the  es-  establish  a  ferry,  although  an  omission 
tablishment  of  ferries.  Oivena  ▼.  Fer-  of  duty,  will  not  make  such  grant  void, 
guson,  6  T.  B.  Mon.  186.  as  the  order  fixing  the  rates  must  neces- 

^Pairick  v.  Bush,  Sneed  (Ky.)   69.       sarily  be  subsequent  to  that  granting 

^Kennedy  ▼.  Covington,  8  Dana,  50.       the  franchise.     Aokler  ▼.  Oldham,  1  A. 

^Sanders  t.   Craig,   1    A.   K.   Marsh.   K.  Marsh.  471. 
106.  But  the  right  given  the  freeholders 

"The  California  act  of  1893,  provid-  by  statute  to  fix  rates  of  ferriage  is  not 

ing  for  the  sale  of  franchises  in  munici-  an   unconstitutional   delegation   of   the 

palities  to  the  highest  bidder,  does  not   legislative  power,  and  it  applies  as  well 

include  a  franchise  for  a  ferry  over  a   to  ferries  having  but  one  landing  in  the 

river  between  two  counties,  but  the  sale   state  or  county  as  to  those  with  both 

of  such  a  franchise  is  controlled  by  Pol.   landings  in  the  same  county.     In  the 

Code,  J!  2S43  et  acq.,  which  gives  dis-   former  case  the  right  is  limited  to  fix- 

cretion  to  the  board  of  supervisors  to  ing  tolls  taken  at  the  one  end.     Hudson 

gnDt   such    a    franchise   to   a   suitable  County  v.  State,  24  N.  J.  L.  718. 

peiMO,  to  subserve  a  public  benefit,  sub-       ^Ifawport  ¥•  Taylor,  11  B.  Mon.  361. 
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authorize  it**    A  ferry  is  "established"  from  the  date  of  the  lawful 
order  for  its  location.** 

294.  Who  may  contest  the  grant  of  a  license. —  The  interest  which 
will  entitle  one  to  be  heard  on  an  application  by  another  for  a  ferry 
license  must  be  an  interest  in  property  relating  to  him  separately  as 
an  individual  proprietor,  and  must  exist  as  a  private  right,  which  he, 
as  a  private  individual,  may  vindicate  by  suit,  and  not  a  mere  inter- 
est which  he  holds  in  common  with  the  rest  of  the  community.*  If 
the  statute  gives  priority  of  right  to  the  riparian  owner,  he  may  con- 
test a  grant  to  another  person  if  the  priority  of  right  was  not  offered 
to  him.  So,  one  who  has  an  established  ferry  with  whicli  the  one 
proposed  will  interfere  has  such  an  interest  as  entitles  him  to  con- 
test the  second  grant.*  A  person  not  a  party  to  the  proceedings  can- 
not prosecute  an  appeal  or  writ  of  error  to  reverse  an  order  of  court 
granting  a  franchise  for  a  ferry  across  the  Ohio  river,  merely  be- 
cause he  thinks  himself  aggrieved  thereby,  when  the  statute  imder 
which  such  franchise  was  granted  does  not  give  that  right,  and  the 
statute  authorizing  such  action  by  a  person  who  may  think  himself 
aggrieved  by  an  order  establishing  a  ferry  does  not  refer  to  ferries 
across  the  Ohio  river.*  And  the  contest  must  be  by  the  complainant 
in  his  own  right;  and  he  cannot  bring  forward  the  rights  of  o&er 
persons  as  reasons  for  refusal  to  grant  the  franchise.* 

295.  Method  of  contesting  grant. — The  proper  method  of  contesting 
a  grant  of  a  ferry  franchise  is  to  appear  before  the  court  having  au- 
thority to  grant  it,  and  urge  the  objections  in  tliat  tribunal.  If  they 
are  ignored  in  that  tribunal,  the  further  steps  must  be  det-ermined 
by  tlie  provisions  of  the  statute.  Eights  given  by  the  statute  cannot 
be  taken  from  the  objector  by  the  action  of  the  local  tribunal,  al- 
though the  statute  provides  no  means  of  protecting  them.  In  such 
cases  the  objector  may  apply  to  a  court  of  equity  to  protect  his  rights.' 
And  where  statutory  rights  have  been  ignored,  the  action  of  the  loojil 
tribunal  may  be  reviewed  by  certiorari.*     In  case  the  objector  has 

*^Ackler  v.  Oldham,  1  A.  K.  Marsh,  tained  a  conveyance  from  the  owner,  but 
471.  it  is  sufficient  if  he  is  operating  with 

^Robinson  v.  Lamh,  129  N.  C.  16,  39  the  owner's  consent.  Johnson's  Appeal. 
S.  E.  579.  95  Pa.  78. 

^Creswell  ▼.  Oreene  County,  24  Ala.  *The  remedy  of  one  who  seeks  to  set 
282.  up  a  dormant  ferry  right  based  upci  a 

^Williamtion  v.  Hays,  25  W.  Va.  609;  reservation  in  a  deed,  and  as  against 
Carter  v.  KaJfus,  6  Dana,  43;  Oivens  v.  an  established  ferry,  is  not  at  law.  but 
Pollard,  3  A.  K.  iMarsh.  320.  by  a  suit  in  equity.    Bowman  v.  Waf^- 

*Coshy  V.  Ijynn,  4  Bibb,  249.  en,  2  McLean,  376,  Fed.  Cas.  No.  1.740. 

*A  bridge  company  cannot  defeat  the       ^Murray  v.  Mariposa  County,  23  Cal. 
operation  of  a  ferry  on  the  ground  that   492. 
the  one  attempting'  to  do  so  has  not  ob-       Where  a  ferry   is  established   at  or 
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no  statutory  rights  and  the  statute  gives  him  no  remedy  to  review  the 
decision  of  the  local  tribunal,  he  can  proceed  no  further,  but  the  de- 
cision of  the  local  tribunal  is  final.^  Conflicting  claims  to  a  ferry 
license  cannot  be  determined  by  certiorari.*  The  proceeding  must 
in  any  event  be  by  a  direct  attack,  either  by  appeal  in  the  proceed- 
ing for  the  establishment  of  the  ferry  if  that  remedy  is  available,  or 
by  an  equitable  proceeding  to  annul  the  grant.  The  proceeding  can- 
not be  ignored  and  made  the  subject  of  collateral  attack  unless  the 
proceeding  is  void  on  its  face.* 

296.  Bight  of  riparian  owner  to  receive  grant. —  From  his  location 
and  the  fact  that  strangers  cannot  land  on  his  shores  without  his  con- 
sent, there  are  strong  reasons  why  the  riparian  owner  should  have  the 
prior  right  to  the  feriy  franchise.*  And  in  view  of  this  natural 
e<iuity  on  his  part  the  statutes  may  give  him  a  prior  right  But,  in 
the  absence  of  statute,  the  riparian  owner  has  not  the  prior  right. 
The  right  of  ferry  is  not  a  natural  riparian  right  It  arises  out  of 
a  duty  resting  on  the  government  to  provide  highways  for  the  ac- 
commodation of  the  citizens,  and  should  be  delegated  to  the  one  who 
will  best  serve  the  public  interests.  In  most  instances  the  riparian 
owner,  because  of  his  natural  facilities,  most  nearly  meets  the  re- 
(]uiremeuU,  and  so  is  usually  accorded  the  first  opportunity.  But 
rhis  is  not  always  so.*    Peter  v.  Kendal?  in  holding  that  the  owner  oi' 

near  a  town  under  the  statute  of  Arkan-  venience  ia  not  subject  to  review  at  tlir> 
^M,  which    provides    that    the    county   time    of    each    yearly    renevvai    of    the 

ctmrt  "shaU  not  permit  any  ferry  to  be  license.      Lindsay    v.   Lindley,   20    Ark. 

established  within   1  mile  above  or  be-  573. 

low  any  ferry  previously  established,  ex-  'An  injunction  should  not  be  issued 
rept  at  or  near  cities  or  towns  where  upon  the  application  of  one  operating 
the  public  convenience  may  require  it  a  ferry,  against  another  to  prevent  him 
and  satisfactory  proof  of  the  same  shall  from  applying  for  a  license,  also,  to 
be  adduced,"  the  county  court,  in  grant-  operate  a  ferry  near  the  same  point, 
ing  the  right  to  establish  the  ferry,  when  the  statute  does  not  make  ferry 
passes  upon  and  determines  the  ques-  licenses  exclusive;  but  whether  there 
tion  of  public  necessity  or  convenience;  shall  be  one  or  more  ferries  at  or  near  a 
and  where  the  proprietor  of  an  estab-  particular  locality  should  be  left  to  the 
lished  ferry  voluntarily  appears  before  judgment  and  discretion  of  the  official 
the  county  court,  and  resists  the  estab-  whose  duty  it  is  to  issue  licenses  there- 
Hshment  of  the  ferry,  his  only  remedy  for.  Oreeti  v.  Ivey  (Fla.)  33  So.  711. 
is  to  invoke  the  appellate  jurisdiction  *Re  Fay,  15  Pick.  243. 
of  the  circuit  court  by  w^rit  of  certiorari  '^Everaton  ▼.  Sanders,  6  J.  J.  Marsh. 
to  quash  the  proceedings ;  otherwise  the  142 ;  Xew-Port  v.  Taylor,  6  J.  J.  Marsli. 
judgment  of  the  county  court  is  con-  134;  Churchill  v.  Grundy ^  5  Dana,  00. 
dusive  as  to  the  question  of  public  con-  'In  Naahville  Bridge  Co.  v.  Shelby,  10 
vmienoe,  and  the  owner  of  the  rival  Yerg.  280,  it  is  said  that  it  is  deemed 
fern*  will  not  be  heard  to  attack  it  in  matter  of  common  right  when  a  grant 
a  court  of  chancery.  And  this  is  the  of  a  ferry  franchise  is  made  to  a  sub- 
cue  although  the  county  court  has  re-  ject,  that  it  should  be  made  to  the 
newed  the  licence  annually  under  the  owner  of  the  soil  where  the  ferry  is 
AUtnte.  and  the  owner  of  the  rival  ferry  kept. 

<Jid  not  appear  at   the  time  of  the  re-  "Mills  v.  8t.  Clair  County.  4  111.  53: 

■ewal,  as  the  question  of  public  con-  Young  v,  Harrison,  6  Ga,    130;   SlarL 
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a  ferry  need  not  have  the  property  in  the  soil  on  either  side,  ex- 
pressly disapproves  of  the  law  as  laid  down  in  Savile,  wherein  it  is 
stated  "that  in  every  ferry  the  land  on  both  sides  of  the  water  ought 
to  belong  to  the  owner  of  the  ferry,  for  otherwise  he  cannot  land  on 
the  other  side."  The  grant  by  a  county  court  of  a  ferry  franchise 
across  a  private  stream,  whereby  other  individual  proprietors  of  the 
bed  of  the  stream  are  prevented  from  establishing  ferries,  is  not  a 
private  appropriation  of  private  property  to  public  uses,  but  is  a 
mere  inhibition  upon  the  use  of  the  property  of  one  person  in  such 
a  manner  as  to  interfere  with  the  vested  rights  of  another.*  The  in- 
herent difficulties  which  would  arise  from  granting  the  franchise  to 
one  who  does  not  own  a  landing  place  are  so  great  and  the  equities  of 
the  riparian  owner  so  strong  that  the  courts  have  been  inclined  to 
uphold  the  rights  of  the  riparian  owner  when  it  was  possible  to  do 
so.**  The  Nortli  Carolina  court,  after  much  vacillation,  reached  the 
conclusion  that  the  franchise  of  keeping  a  public  ferry,  and  demand- 
ing toll  for  transportation,  resides  in  the  state,  and  is  so  incident  to 
riparian  ownership  that  it  can  be  granted  to  none  others  than  those 
who  own  the  land  at  one  or  the  other  of  its  terminal  connections,  un- 
less such  proprietor  refuse  to  exercise  it,  when  it  may  be  conferred 
upon  another,  who  can  only  obtain  the  right  to  use  the  soil  for  the 
purpose  by  making  compensation ;  and  this,  even  when  those  termini 
are  public  roads.®     That  doctrine  can  hardly  be  supported  on  prin- 

▼.  Miller,  3  Mo.  470;  Trustees  of  Schools  was  not  possessed  of  lands  on  both  sides 
▼.  Tatman,  13  111.  27 ;  Oant  v.  Dreto,  of  the  water,  or  at  least  had  not  the 
1  Or.  35;  Hudson  v.  Cuero  Land  d  Em-  permission  of  the  owners  of  the  land- 
igration  Co.  47  Tex.  56,  26  Am.  Rep.  ings.  Chambers  v.  Furry,  1  Yeates,  167. 
289 ;  McRoherts  v.  Washhurne,  10  Minn.  So,  the  Kentucky  court  held  that  the 
23,  Gil.  8;  Bell  v.  Clegg,  25  Ark.  26.         power  of  granting  ferry  franchises  to 

Under  the  Kentucky  statutes,  it  is  persons  other  than  the  owners  of  the 
not  necessary  that  the  grantee  of  a  Hoil  is  an  extraordinary  power  which 
ferry  franchise  should  o>vn  the  land  on  ought  not  to  be  favored,  and,  when  it 
any  stream  except  the  Ohio.  Brown  ▼.  exists,  must  be  conferred  by  the  legis- 
Given,  4  J.  J.  Marsh.  28;  Harme  v.  lature.  Jefferson  Seminary  v.  Wagn<m, 
Cammack,  6  Dana,  243.  2  A.  K.  Marsh.  379. 

The  statute  merely  makes  such  own-  *Broadnax  v.  Baker,  94  N.  C.  676,  55 
er  a  preferred  applicant:  and  therefore   Am.  Rep.  633. 

such  franchise,  except  on  the  Ohio  river.  The  earliest  cases  in  that  state  held 
is  not  a  right  incident  to,  and  growing  that  a  person  may  be  granted  the  privi- 
out  of,  the  title  to  such  land.  Richmond  lege  of  erecting  and  operating  a  ferry, 
d  L,  Tump,  Road  Co.  v.  Rogers,  1  Duv.  although  he  is  not  the  owner  of  the  land 
135.  on  either  side  of  the  stream.     Raynor 

Hi  Barn.  &  C.  703.  v.    Dowdy.    5   N.   C.    (1   Murph.)     279; 

*Murray  v.  Menefee,  20  Ark.  561;  Stark  v.  M'Gowen,  1  Nott  &  M'C.  S87, 
Harvie  v.  Cammack,  6  Dana,  242.  9  Am.  Dec.  712. 

In  an  early  Pennsylvania  case  it  is  But  in  Pipkin  v.  Wynns,  13  N.  C.  (2 
said,  the  late  proprietors  claimed  a  Dev.  L.)  402,  it  is  said  that  a  riparian 
right,  by  way  of  prerogative,  to  grant  owner  has  "the  preferable  right"  to  call 
patents  Vor  ferries,  but  they  never  pre-  for  the  ferry  franchise  across  a  public 
tsnded  this   claim   where  ^he  patentee   river  bordering  his  land,  and  it  cannot 
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ciple.  A  ferry  franchise  is  not  a  right  belonging  to  the  riparian  own- 
er, but  to  the  state ;  and  for  the  public  good  the  state  may  permit  its 
grantee  to  acquire  a  landing  by  right  of  eminent  domain,  so  that  the 
riparian  owner  cannot  be  said  to  possess  a  right,  but  merely  an  equity 
which  the  state  may  recognize  or  ignore  at  its  pleasure.  The  usual 
rule,  however,  does  not  apply  to  private  ferries.  The  riparian  owner 
has  a  right  to  maintain  them  for  his  own  use,  with  which  the  state 
cannot  interfere.'^ 

296a.  Effect  of  statutes. —  As  stated  in  the  preceding  section,  the 
statute  may  confer  a  prior  right  to  receive  the  ferry  franchise  upon 
the  owner  of  the  shore,  and,  in  case  it  does  so,  he  must  be  accorded 
the  first  refusal  of  the  privilege  of  operating  the  ferry.*  A  franchise 
to  establish  a  ferry  will  not  be  granted  a  person  not  the  owner  of  tho 
land  under  the  provisions  of  a  statute  that  the  ferry  must  be  from 
the  lands  of  the  applicant,  although  the  act  in  other  respects  contains 
neither  express  nor  implied  obligations  on  the  part  of  the  applicant 
as  to  the  ownership  or  nonownership  of  such  lands.^  It  has  been 
:^uggested  that,  under  a  statute  which  provides  that  any  person  wish- 
ing to  establish  a  ferry  shall  apply  to  the  commissioners'  court,  and 
shall  show  that  he  is  the  owner  of  the  land  on  which  the  ferry  is 
>ionght  to  be  established,  the  right  of  preference  in  favor  of  the  land- 
owner does  not  exist  at  points  where  public  roads  have  been  estab 
lished  across  the  streams  of  the  state."  Where  the  applicant  must  be 
the  owner  of  the  land,  alienation  of  the  land  pending  the  application 
will  defeat  the  right.^  Even  in  case  tlie  statutes  recognize  the  righi 
of  the  riparian  owner  to  priority  of  right,  such  right  is  not  an  ab- 
solute one  unless  made  so  by  the  statute.^  tinder  the  law  authorizing 
ferries  to  be  granted  to  the  owners  of  the  land,  it  is  not  material 
whether  the  title  thereto  be  joint  or  several,  or  whether  it  be  held  in 
trust  or  in  one's  own  right.®    The  dedication  or  taking  of  land  for  a 

arbitrarily  and  capriciously  be  granted       ^See  antCf  §  2S5. 

to  another,  at  least  until  the  owners  be       ^Kennedy  v.  Covingtony  8  Dana,  50 ; 

in  default.  Somerville   v.    Wimhisk,   7   Gratt.   205; 

This  rule  was  followed  in  Biggs  v.  MilU  v.  8t.  Clair  Oouniy^  4  111.  53; 
A^mrM,  34  N.  C.  (12  Ired.  L.),  1,  which  Hazelton  v.  DePrieat,  143  Ind.  368,  42 
^as  an  action  for  injuries  caused  by  N.  £.  751;  Nashville  Bridge  Co.  v. 
iwgligenoe  in  running  a  ferry.  Shelby,  10  Yerg.  280. 

In  Harrington  v.  Yeiwc  River  Ferry  ^Jefferson  Seminary  t.  Wag7ton,  2  A. 
fo.  69  y.  C.  165,  the  court  returned  to  K.  Marsh.  379. 

it*  original   doctrine   that   there   is  no       *Tugwell  v.  Eagle  P<ua  Ferry  Co.  74 
nbligation  on  the  legislature,  —at  leaat,  Tex.  480,  9  S.  W.  120,  13  S.  W.  654. 
none  which  the  courts  can  enforce, — to       *Churchill  v.  Orundy^  5  Dana,  99. 
«ffer   a    ferrj-    franchise    first    to    the       *IAttle  Rook  d  Ft.  8.  R.  Co.  ▼.  Mc- 
^^ritin  proprietor,   and  held   that  the   Oehee,  41  Ark.  202;  Tuscaloosa  County 
Ifp.«Iatiire  mar  grant  a  ferry  franchise  v.  Foster,  132  Ala.  392,  31  So.  587. 
^0  anyone,   and    empower   him    to   con-       *Maysville   v.   Boon,   2   J.   J.    Marsh, 
demn  riparian  land  for  a  landing.  224. 


1224 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


[I  2961 


public  highway  does  not,  in  cases  where  the  owner  retains  the  fee> 
and  the  public  have  only  an  easement^  deprive'  such  owner  of  his  pre- 
ferable statutory  right  to  a  ferry  if  one  is  established.'^ 

297.  Priority  among  applicants.—  If  the  statute  gives  the  riparian 
owner  a  prior  right  to  receive  the  franchise  as  between  him  and  a 
nonriparian  applicant,  he  is  entitled  to  the  preference,  and  the  grant 
cannot  be  made  to  a  nonriparian  applicant  until  the  riparian  owner 
has  been  given  the  refusal  of  it.^  And  even  in  the  absence  of  a  statu- 
tory requirement  to  that  effect,  unless  there  is  some  strong  reason  to 
the  contrary,  he  should  be  given  the  preference.  Where  a  preference 
for  a  ferry  franchise  is  given  by  law  to  the  owner  of  the  land  on  a 
river,  or,  in  case  different  persons  own  land  on  opposite  sides,  a  fran- 
chise therefor  may  be  granted  both,  a  person  owning  land  on  both 
sides  of  a  river  at  the  landing  places  of  such  ferry  is  entitled  to  a 
preference  for  an  exclusive  franchise,  as  against  the  owner  of  land 
on  one  side  only,  above  and  below,  but  not  at  the  landing  place  of  such 
ferry.*  The  circumstances  may  be  such  that  both  applications  should 
lie  granted,  and  there  will  be  no  necessity  of  choosing  between  them.* 
If  the  riparian  owner  makes  no  application,  the  franchise  may  be 
granted  to  a  nonriparian  owner,  and  the  grantee  will  be  entitled  to  all 


^Pro9aer  v.  Wapello  County,  18  Iowa, 
327. 

The  title  to  the  center  of  a  street  ex- 
tending to  a  river  does  not  inure  to  pur- 
chasers of  land  alongside  thereof  by  the 
subsequent  dedication  of  such  street, 
which  at  the  time  of  their  purchase 
could  not  have  been  in  the  contempla- 
tion of  the  parties,  so  as  to  make  them 
adjoining  owners,  entitled  to  a  prefer- 
ence to  keep  a  ferry  to  be  established  at 
such  street,  under  statutes  giving  such 
a  preference  to  the  owner  of  the  land 
embracing  or  adjoining  the  stream 
where  the  proposed  ferry  is  to  be  estab- 
lished. Knott  V.  Jefferson  Street  Ferry 
Co.  9  Or.  530. 

So,  the  easement  which  a  turnpike 
company  acquires  by  condemnation  pro- 
ceedings to  the  land  comprising  its 
roadway  does  not  vest  it  with  the  ex- 
elusive  ferry  privilege  across  a  stream 
to  the  edge  of  which  such  roadway  ex- 
tends, although  its  charter  authorizes  it 
to  receive  a  franchise  therefor  from  the 
county  court  of  that  county;  but  in 
such  case  the  company  has  such  an  in- 
terest in  the  establishment  of  a  ferry 
at  that  point  as  to  entitle  it  to  notice 
of  an  application  for  a  ferry  franchise 
by  another,  even  if  that  other  be  the 


owner  of  the  fee,  notwithstanding  the 
general  statutes  reflating  the  estab 
lishmeut  of  ferries  m  Kentucky  do  not 
require  notice  of  an  application  for  r 
ferry  franchise  to  be  given,  except 
where  the  applicant  is  not  the  owner  of 
the  land.  Lexington,  H.  d  P.  Tump. 
Road  Co.  V.  McMurtry,  3  B.  Mon.  516. 

^Hudson  V.  Cttero  Land  d  Emigration 
Co.  47  Tex.  56,  26  Am.  Rep.  289. 

*  Allen  V.  Famsicorih,  o  Yerg.   189. 

•Where  two  applicants  for  ferry  fran- 
chises across  a  stream  file  their  applica- 
tions therefor  at  the  same  time,  the  one 
for  a  ferry  from  his  land  on  one  side 
of  a  stream  across  the  same  just  below 
the  mouth  of  a  fork  thereof,  and  the 
other  from  his  land  between  the  fork 
and  main  stream  across  such  main 
stream  to  a  public  highway  on  the  land 
of  the  other  applicant,  both  have  equal 
rights  to  such  franchises,  and  both  will 
be  granted,  such  fork  constituting  an 
impassable  stream  between  the  t«*o 
landings  on  the  one  side,  within  the  ex- 
ception to  a  statutory  prohibition 
against  granting  a  franchise  for  a  feri^ 
within  a  mile  of  another  ferry  on  tbV 
same  stream,  except  in  a  town  or  city, 
or  where  an  impassable  stream  inter* 
venes.    Bullow  v.  Peltua,  3  Bush,  608, 
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the  benefit  accruing  from  the  grant  and  cannot  be  compelled  to  ac- 
count to  the  riparian  o\vner  for  any  of  the  profits/  The  question  of 
prioritj  may  depend  upon  the  terms  of  a  grant  or  dedication  of  the 
land  if  it  is  not  fixed  by  statute.  A  grantor,  upon  granting  land  upon 
the  bank,  may  reserve  the  right  to  the  ferry.'  In  the  absence  of  an 
express  reservation,  a  grant  of  land  bounded  by  a  river  will  reserve 
nothing  to  which  a  ferry  franchise  can  attach,  where  it  must  be 
granted  to  a  riparian  owner.**  Such  reservation,  however,  is  not  bind- 
ing on  the  authority  granting  the  franchise.  That  authority  is  bound 
to  recognize  only  the  riparian  owner,  and  he  may  be  compelled  under 
the  covenants  of  his  grant  to  account  to  the  vendor  for  his  profits.' 
The  owner  in  fee  of  a  landing  dedicated  to  public  use  may  reserve 
the  ferry  right.*  Grantees  of  the  exclusive  right  to  the  use  of  the 
river  front  of  a  riparian  owner  for  ferry  landing  purposes,  but  in 
connection  only  with  a  particular  ferry,  cannot  be  deemed  adjoining 
o\\*ner8  within  statutes  giving  the  owner  of  land  embracing  or  ad- 
joming  the  stream  where  the  proposed  ferry  is  to  be  established  the 
preference  to  keep  the  same  on  proper  and  reasonable  application 
therefor."  A  riparian  owner  loses  his  preferential  right  to  a  ferry 
franchise  only  during  tlie  terra  of  a  license  granted  another,  under  a 
istatiite  limiting  such  franchise,  and  at  the  expiration  of  such  license 
he  may  assert  his  preference  to  the  exclusion  of  the  former  licensee 

*8fark9  r.  Whiter  7  Humph.  86.  town,  vests  in  the  trustees  thereof  the 

*Boicman  y.  Wathen,  2  McGlean,  376,   legal    title    to    such    land,    and    conse- 
Fed.  Gas.  No.  1,740.  quently  the  exclusive  right  to  be   the 

A  oonrt  of  equity  will  enjoin  the  es-  grantees  of  a  ferry  franchise  across  the 
tiblishment  of  a  ferry  landing  on  land,  Ohio  river;  but,  by  virtue  of  such  reser- 
where  the  same  was  originally  sold  to  vation,  the  beneficial  interest  in  such 
the  grantor  of  the  present  owner  by  one  ferry  remains  in  the  original  proprie* 
owning  other  land  on  both  sides  of  a  tors,  their  heirs  or  assigns,  which  may 
rirer  across  which  he  was  operating  a  be  enforced  as  an  available  trust.  Ken- 
ferry,  and,  for  the  purpose  of  protect-  nedy  v.  Covingtofif  8  Dana,  60. 
in|{  the  same  from  opfHwition,  ne  pro-  ^Memphis  v.  Overton,  3  Yerg.  387; 
nded  in  the  deed  of  conveyance  of  such  New-Port  v.  Taylor,  6  J.  J.  Marsh.  134. 
land  that  neither  the  purchaser  nor  his  The  dedication  of  land  to  the  water's 
heirs  or  assigns  should  establish  or  edge  for  the  public  use  and  benefit  of  a 
authorize  the  establishment  of  a  com-  town,  without  reservation,  renders  the 
mon  ferryboat  landing  on  the  land  con-  town  the  virtual  owner  thereof,  and  the 
rered  without  the  permission  of  such  trustees  of  such  town  are  entitled  to  a 
grantor.  Frye  v.  Partridge,  82  111.  267.  grant  of  a  franchise  for  a  ferry  across 
'CkurehiU  v.  Grundy,  6  Dana,  100.  the  Ohio  river,  although  the  naked  legal 
^Broten  v.  CHven,  4  J.  J.  Marsh.  28;  title  still  remains  in  the  original  pro- 
lytU  T.  Breckenridge,  3  J.  J.  Marsh.  663.  prietor  of  such  town,  and  the  statutes 
A  reservation,  by  the  original  pro-  of  Kentucky  provide  that  no  franchise 
prietors  in  the  grant  of  a  town  site  for  a  ferry  across  the  Ohio  river  shall 
Kitoated  on  the  Ohio  river,  of  the  ex-  be  granted  to  one  not  the  owner  of  the 
dosive  right  to  the  benefits  of  the  en-  land  on  the  Kentucky  shore  at  the  point 
are  ferry  franchise  incident  to  the  land  of  embarkation.  Dover  v.  Fox,  9  B. 
within  the  town  limits,  indorsed  on  the   Mon.  200. 

p\at  thereof,  and  not  denied  in  the  act        *Knoft  v.  Jefferson  Street  Ferry  Co. 
5'  the  legislature    incorporating    sucli    1)  Or.  530. 
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who  seeks  a  renewal*®  Peremptory  mandamus  will  not  issue  to  com- 
pel the  granting  of  a  ferry  license  to  one  whose  application  was  de- 
nied, although  fQed  prior  to  the  application  of  one  to  whom  the  li- 
cense was  granted  on  the  consideration  of  both  applications  at  the 
same  time,  where  but  one  ferry  is  needed  to  supply  the  needs  of  the 
public,  and  it  is  not  shown  that  the  board  acted  capriciously,  cw- 
ruptly,  arbitrarily,  or  oppressively, — the  best  interests  of  the  public, 
and  not  priority  of  filing,  controlling  in  case  of  a  conflict  of  appli- 
cations." 

S98.  Acceptance  of  franchise. —  No  rights  can  be  claimed  under  a 
ferry  franchise  before  the  conditions  precedent  contained  therein 
have  b€«n  complied  with  by  the  grantee.*  The  right  does  not  ve^t 
until  the  grantee  commences  to  operate  the  ferry,  and  an  unreason- 
able delay  may  be  ground  for  forfeiting  the  franchise.*  An  act 
which  shows  an  intention  to  comply  with  the  conditions  is,  however, 
sufficient  to  work  an  acceptance  of  the  grant.'  A  ferry  franchise 
granted  to  two  persons  cannot  be  made  operative  by  the  acceptance  of 
only  one  of  the  two,  but  must  be  accepted  by  both.* 

299.  Public  revenue  from  ferry. —  The  facts  that  a  ferry  cannot  be 
operated  without  the  consent  of  the  government,  and  that  the  legisla- 
ture may  confer  the  right  to  regulate  the  ferry  upon  local  subdivisions 
of  the  state,  place  it  in  the  power  of  such  subdivisions  to  secure  a  rev- 
enue for  the  privilege  of  operating  them.  The  statute  may  itself 
provide  for  granting  the  right  to  the  one  who  will  offer  to  pay  the 
greatest  amount  into  the  public  treasury  for  the  privilege.*  In  the 
absence  of  statutory  provisions  the  steps  which  should  be  tak^i  to 
secure  the  revenue  are  within  the  discretion  of  the  officials  having 
special  supervision  of  the  granting  of  the  franchise.^    The  mere  fact 

^Beokley  ▼.  Learn,  3  Or.  470.  oommissioners    will  not    be    restrained 

^^Oaford  Ferry  Co.  v.  Sumner  County,  at  the  suit   of  a  taxpayer   to   prevent 

19  Kan.  293.  illegal  conduct  and  waste,  on  the  ground 

^Day  y.  Stetson,  S  Me.  365.  that,  unless  a  minimum  rate  of  ferriage 

*Clarke  ▼.  Calloway,  Sneed   (Ky.)  46,  is  prescribed,  railroad  corporations  may 

2  Am.  Dec.  706.  acquire  the  franchise,  and,  by  prorating 

■Stretching    a    cable    across    a    river  a  joint  charge  for  ferriage  and  railway 

twice,  and  taking  the  boat  to  the  plaoe  fare,    so    depress   the    ferriage    receipts 

where  the  franchise  designated  the  ferry  that,    notwithstanding    the    company^ 

should  be  operated  and  for  the  purpose  covenant  to  pay  a  greater  percentage  of 

of  so  operating,  are  a  sufficient  accept-  the  gross  receipts  than  any  other  com 

ance     of     the     franchise.     Chapin     v.  petitor,    they   may   never   become  obli- 

Crueen,  31  Wis.  209.  gated  to  pay  more  than  the  fixed  mini 

*Ferrel  v.  Woodward,  20  Wis.  458.  mum  annual  rental;  but  it  is  sufficient 

^Wilson  V.  Gabler,  11  S.  D.  206,  76  N,  where  the  oommissioners.   in   the  exer 

W.  924.  cise   of  a  sound  administrative  discre- 

'In  the  absence  of  bad  faith,  the  sale  tion,   have   fixed    the   minimum    annua) 

of  ferry  frandiises  by  the  sinking-fund  rental  at  an  amount  which  is  in  excess 
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that  the  public  are  to  receive  a  percentage  of  the  receipts  does  not  pre- 
sent the  grantee  from  changing  conditions  so  as  to  reduce  the  re 
eeipts.*  The  revenue  to  be  derived  from  the  ferry  is  to  be  treated 
as  other  public  funds  and  cannot  be  squandered  or  applied  recklessly 
in  the  making  of  contracts.^ 

License  fees: — The  municipal  corporation  may  be  authorized  to 
exact  a  license  fee  for  the  privilege  of  operating  a  ferry  within  its 
limits.'  Unless  the  ferry  privilege  is  conferred  upon  the  municipal- 
ity 90  that  it  has  a  right  to  dispose  of  it  according  to  its  pleasure,  it 
cannot  exact  license  fees  for  the  purpose  of  increasing  its  revenues.^ 
But  if  the  matter  is  committed  to  the  discretion  of  the  municipality, 
with  full  authority  over  it,  it  may  fix  the  fee  at  such  sum  as  will 
produce  a  revenue.*  The  fact  that  a  fee  is  exacted  greater  than  the 
amount  allowed  by  statute  does  not  render  the  grant  of  the  license 
void.* 


of  the  percentage  upon  tho  estimated 
PTOu  receipts  for  ferriage  which  hare 
leerned  to  railway  companies  during 
any  one  year  in  the  past.  Rohinson  v. 
fiilny.  10  Misc.  205,  30  N.  Y.  Supp. 
411. 

'A  company  which  has  procured  from 
the  dty  a  lease  of  a  ferry  franchise  in 
consideration  of  the  payment  of  5  per 
cent  of  the  gross  receipts  which  are 
derired  from  a  lO-oent  fare  may  subse- 
quently construct  a  railroad  stopping 
at  some  of  the  points  theretofore  cov- 
ered by  the  ferry,  which  thereafter  stops 
at  but  one  point,  and  reduce  the  ferry 
fare  to  5  cents,  where  there  is  nothing 
in  the  lease  to  the  contrary.  Stat  en 
hland  Rapid  Transit  Co,  r.  New  York, 
2  N.  Y.  Supp.  680. 

•NMiere  a  city  owning  a  ferry  fran- 
chise contracts  -with  an  attorney  to  give 
him,  as  compensation  for  services,  for 
a  period  of  twenty  years,  one  third  of 
the  rents  of  the  ferry  privileges  and  the 
receipts  of  the  ferry  when  not  rented; 
•And  where  the  contract  by  its  terms  is 
made  irrevocable,  and  it  mutually  binds 
the  contracting  parties  to  do  no  act  and 
to  enter  into  no  contract  which  will  in- 
terfere with  its  terms, — such  contract 
is  void  as  against  public  policy,  for  the 
«ty  thereby  places  it  beyond  its  power 
to  establish  a  free  ferry,  or  to  charge 
••uch  tolls,  only,  as  will  defray  the  ex- 
P«»ses  of  operating  the  ferry.  The 
ownership  by  a  city  of  such  a  franchise 
involves  a  public  trust,  and  it  must  be 
admuistered  by  the  city  for  the  benefit 


of  the  public.  Waterhury  r,  Laredo,  68 
Tex.  666,  6  S.  W.  81,  Modifying  60  Tex. 
510. 

"A  license  fee  charged  for  the  privi- 
lege of  operating  a  ferry  is  not  a  tax 
within  the  meanmg  of  the  term  as  used 
in  the  Ck>n8titution  of  the  state  of  Mich- 
igan or  the  charter  of  the  city  of  De- 
troit. It  is  a  price  paid  for  a  franchise 
or  a  public  right  vested  in  an  individ- 
ual. Chilvera  v.  People,  11  Mich.  43; 
Wiggins  Ferry  Co,  v.  East  8t,  Louis, 
102  111.  660. 

*AI though  a  municipal  corporation 
which  is  given  the  power  to  regulate 
ferries  by  license  has  no  right  to  use 
the  power  to  license  as  a  means  of  in- 
creasing its  revenue,  a  license  fee  of 
$25  for  the  privilege  of  keeping  a  ferry 
within  the  city  will  be  held  a  reasonable 
regulation,  and  not  a  tax,  where  it  ap- 
pears that  the  city  nuiy  incur  expenses 
in  the  enforcement  of  its  police  regula- 
tions as  to  ferries.  Arkadelphia  Tjum- 
her  Co,  v.  Arkadelphia,  66  Ark.  371,  19 
S.  W.  1053. 

Statutory  authority  conferred  upon 
a  municipal  corporation  to  levy  a  specifie 
tax  on  "vehicles  used  and  run  for  pas- 
sengers for  hire"  does  not  authorize  the 
imposition  of  a  license  fee,  for  revenue 
purposes,  upon  ferryboats  running  to 
and  from  any  point  within  the  corpo- 
rate limits.  Buoktoall  v.  New  Albany, 
26  Ind.  283. 

^Chilvers  v.  People,  11  Mich.  43. 

*Tugwell  v.  Eagle  Pass  Ferry  Co,  74 
Tex.  480,  9  S.  W.  120,  13  S.  W.  664. 
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Taxation: — The  property  of  a  ferry  company  is  the  subject  of 
taxation  the  same  as  that  of  other  corporations  within  the  state.  But 
the  franchise  can  be  taxed  only  by  the  state  which  granted  it^  so  that 
a  Kentucky  corporation  operating  a  ferry  across  the  Ohio  river  i? 
deprived  of  its  property  without  due  process  of  law  by  the  action  ol 
that  state  in  including,  for  the  purpose  of  taxation,  the  value  of  an 
Indiana  franchise  acquired  for  the  purpose  of  enabling  it  to  operate 
the  ferry  from  the  Indiana  shore.* 

300.  Construction  of  charter.—  J.ike  all  public  grants,  a  chartei 
granting  the  right  to  operate  a  ferry  will  be  strictly  construed.  Thei^ 
fore,  a  grant  from  the  Crown  of  "all  our  ferriages  and  passages''  over 
certain  rivers  conveys  only  ferries  existing  at  the  date  of  the  grant, 
and  does  not  confer  on  the  grantees  the  right  to  create  new  ferries 
over  those  rivers.^  A  grant  of  a  franchise  to  maintain  a  ferry  "U^ 
tween  the  town  of  A  to  B"  refers  to  a  ferry  from  shore  to  shore,  both 
ways.^  A  grant  of  a  corporate  charter  containing  authority  to  oper- 
ate a  ferry  does  not  include  the  right  of  a  ferry  privilege.  That  is  a 
separate  franchise  which  must  be  acquired  in  the  regular  way  in  or 
der  to  enable  the  corporation  to  enjoy  it.*     But  a  grant  of  a  ferrv 

^Louiaville  d  J.   Ferry   Oo.  v.   Ken-  eompany  to   establish   a   ferry   from  a 

tucky,  188  U.  S.  385,  47  L.  ed.  613,  23  termination  of  its  railroad  across  a  har 

Sup.  Ct.  Rep.  463.  bor  as  a  part  of  its  railroad  route,  tc 

^Londonderry  Bridge  ▼.  M'Keever,  Ir.  connect  the  same  with  ita  railroad  on 

L.  K.  27  Eq.  464.  the  other  side  of  the  harbor,  grants  a 

Where    a    statute    granting    a    ferry  limited    ferry   only,    and    the   CMupanv 

franchise  authorized  the  grantee  to  pur-  cannot  use  it  for  purposes  other  than 

chase  an  ancient  ferry  operated  within  the    transportation    of    passengers   and 

the  limits  of  the  grant,  the  grantee,  on  freight  of  the  railroad.     Fitch  t.  Hetr 

purchasing   the   same,   cannot   continue  Haven,  N,  L.  d  8.  R.  Co.  30  Conn.  38. 

to  operate  it  after  the  completion  of  the  A  grant  to  a  railroad  company  of  the 

new    ferry,   but   must   discontinue   and  right  to   connect   its   terminus   on  one 

abandon    it.     North    d    South    Shields  side  of  a  river  with  ita  depot  on  the 

Ferry  Co.  v.  Barker,  2  Exch.  136.  other  side,  though  giving,  by  implica- 

Authority  to  the  owner  of  a  ferry  to  tion,  the  right  to  operate  a  ferry,  dow 

remove  it  to  lands  that  may  belong  to  not  constitute  such  ferry  a  part*  of  the 

him  will  be  limited  to  such  as  belong  railroad,  so  as  to  permit  the  railroad 

to  him  at  the  time  of  the  passage  of  the  to  carry  persons  across  the  river  only 

act.     Mills  V.  St.  Clair  County,  8  How.  as   passengers   carried   under   the  raii- 

581,  12  L.  ed.  1206.  road   franchise.      Aikin   v.    Western  R. 

Mellelt  V.  Anderson,  7  Ont.  App.  Rep.  Corp.  26  N.  Y.  370,  Reversing  30  Barb. 

341,   Affirming  27   Grant  Ch.    (U.   C.)  305. 

411.  Under  the  general  incorporation  law 

*Tuywell  v.  Eagle  Pass  Ferry  Co.  74  of  Arkansas,  the  charter  to  a  turnpike 

Tex.  480,  9  S.  W.  120,  13  S.  W.  654.  company    cannot   legally    authorize  th^ 

A    railroad    company    authorized    to  maintenance  of  a  ferry   separate  from 

construct  its  road  along  a  specified  route  the    turnpike    and    as    an    independent 

over   an4   across   a  designated   ferry  is  privilege,  since  the  ferry  franchise  as  an 

not    entitled,    under    such    charter,    to  independent    privilege    can    be    granted 

maintain   a   ferry   at  that   point.     The  only  by  the  county  court.     Darnell  ▼. 

MaveHck,  1  Sprague,  23,  Fed.  Cas.  No.  State,  48  Ark.  321,  3  S.  W.  365. 

S).3l6.  A   special   act  of  the  legislature  an* 

And  a  charter  authorizing  a  railroad  thorizing  the  county  court  to  grant  to  a 
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franchise  by  special  act  limiting  and  determining  the  powers,  right??, 
and  (hities,  independent  of  the  general  statute  relating  to  ferries,  is 
a  license,  and  consequently  dispenses  with  the  general  statutory  re- 
(juirements  for  obtaining  a  license.*  A  ferry  license  to  operate  fer- 
ries on  Sunday,  issued  under  an  act  of  Parliament,  is  not  in  the 
nature  of  an  ancient  ferry,  so  as  to  entitle  the  licensee  to  maintain 
ail  action  for  infringement,  where  none  of  the  ordinary  obligations 
jnd  burdens  of  a  ferryman  are  imposed  on  the  licensee,  although  the 
license  is  called  in  the  act  of  Parliament  a  ferry  license.'  A  statute 
providing  that  the  ferry  formerly  known  by  the  name  of  Compty's 
ferrv  be  re-established  in  the  name  of  Henry  M'Gowen,  his  heirs  and 
a-^sign!*,  for  a  specified  term,  is  sufficient  to  vest  the  ferry  in  the  per- 
i?on  so  named.^ 

301.  Renewal. —  The  question  of  the  right  of  a  licensee  to  a  renewal 
of  his  license  depends  upon  the  terms  of  the  statute  and  upon  his  con- 
tract. If,  under  the  statute,  he  is  the  only  one  to  whom  the  franchise 
can  be  given,  and  the  public  good  requires  a  continuance  of  the  ferry, 
he  is  entitled  to  a  renewal  of  the  license.  But  the  question  of  renewal 
i<  within  the  discretion  of  the  public  authorities  and  the  ferryman  has 
no  right  of  action  against  them  for  refusal  to  renew  the  license.^ 
An^l  in  no  event  can  damages  be  recovered  against  the  public  author- 
ities for  their  action  in  granting  a  franchise  to  a  rival,  when  com- 
plainant contends  that  it  should  have  been  granted  to  him.^     To  be 

wrtain  person   a  franchise  for  a  ferry  ^Burrows  v.  Qonzales  County,  6  Tex. 

arrom  the  Ohio  river  from  a  point  on  Civ.  App.  232,  23  8.  W.  829. 

his  land    about    \    mile    from    another  Tlie  provision  of  the  Arkansas  stat- 

femr  does  not  dispense  with  the  requi-  ute  in  relation  to  ferries,  that  when  a 

Hition  of  the  general  law  requiring  an  ferry  license  has  heen  granted  by  the 

applicant  for   such   franchise  to  be  the  county  court,  and  the  ferry  once  estab- 

owner  of  the   land  at  the  point  from  lished,  it  shall  be  the  duty  of  the  county 

which  such  ferry  is  proposea  to  be  es-  court  to  levy  a  tax  on  the  privilege  annu- 

tnblished:  and  a  failure  oo  his  part  to  ally  thereafter,  whether  application  for 

prove  title  to  the  land  in  question  will  a  renewal  of  the  license  be  made  or  not; 

defeat    his     ri^ht    to    such    franchise,  and  that  it  shall   be  the  duty  of  the 

Henry  v.  Understood,  1  Dana,  245.  clerk  to  issue,  annually,  a  license,  and 

*Roy  V.  Henderson,  132  Ala.   176,  31  deliver  it  to  the  sheriff,  for  the  person 

"M).  457.  to  whom  the  privilege  was  granted,  who, 

^fjetfon  V.    Ooodden,   14  L.  T.   N.   S.  on  presentation  of  the  license,  is  bound 

2!^,  L.  R.  2  Eq.  123,  35  L.  J.  Oh.  N.  S.  to  pay  for  it,— relates  more  especially 

427,  14  Week.  Rep.  554.  to  the  mode  of  taxing  the  privilege,  and 

*iitark   v.    .l/'Gfotren,    1   Nott   &   M*C.  does  not  deny  to  the  county  court  the 

387,  9  Am.  Dec.  712.  power  to  discontinue  the  franchise  when 

But  a  statute  providing  "that  a  ferry  the  public  interest  demands  it,  and  such 

formerly     known      by     the     name     of  court  has  the  power  to  discontinue  the 

Compty's  ferry  be  re-established  in  the  franchise  by  refusing  the  annual  license 

name^  of  another  doea  not  impose  on  for  its  further  exercise.     Bell  v.  Clegg, 

the  grantee    the    same   conditions   that  25  Ark.  26. 

were  named  in  the  statute  establishing  'Burrows  v.  Gonzales  County,  5  Tex. 

Compty's  ferry.    Ibid.  Civ.  App.  232,  23  S.  W.  829. 
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entitled  to  a  renewal,  all  requirements  of  the  statute  must  be  eom- 
plied  with.^     The  owner  of  a  ferry  franchise,  who,  on  application 
for  a  renew^al  of  hia  license,  makes  proof  of  having  kept  and  run  the 
same  according  to  law,  which,  under  the  statute,  entitles  him  to  a  re- 
newal, is  entitled  to  a  writ  of  mandamus,  which  is  the  proper  remedy 
to  compel  the  issuance  thereof,  where  the  renewal  is  refused  on  the 
ground  that  his  franchise  has  been  sold  imder  execution,  to  which 
it  is  not  subject''     Where,  upon  the  division  of  a  town,  the  new 
town  is  gi'anted,  during  the  pleasure  of  the  legislature,  the  privilege 
of  using  one  half  the  ferry  formerly  operated  by  the  old  town,  and 
such  ferry  is,  later,  discontinued  by  legislative  enactment,  its  subse 
quent  revival  gives  the  new  town  no  greater  rights  than  it  possessed 
before,  and  it  holds  it^  franchise  subject  to  the  pleasure  of  the  l^s- 
lature.'    In  granting  a  franchise  for  a  ferry,  the  county  commission- 
ers have  no  right  to  grant  such  franchise  to  the  person  who  would  pav 
the  largest  amount  of  money  therefor  in  addition  to  the  tax  which 
they  might  legally  impose,  where  such  condition  is  not  imposed  bv 
the  ferry  laws,  and  no  such  power  is  conferred  thereby  upon  such 
commissioners ;  and  money  so  paid  by  an  applicant  for  a  renewal  of 
his  franchise,  although  called  a  donation  to  the  county,  may  be  re- 
covered back,  together  with  interest  thereon  from  the  date  of  pay- 
ment.®   In  case  the  license  is  not  renewed,  but  is  granted  to  another, 
he  may  be  required  to  indemnify  the  former  licensee  for  the  im- 
provements made  by  him.^ 

802.  Sight  to  land  on  shore. —  The  government  may  grant  a  right 
to  carry  persons  and  property  across  a  river  to  whom  it  pleases,  bur 
it  cannot  grant  a  right  to  make  a  landing  on  banks  belonging  to  a  pri- 
vate individual  without  his  consent,  or  without  acquiring  the  right 
to  do  so  under  the  power  of  eminent  domain.*  There  seems  to  be 
some  conflict  in  the  decisions  upon  the  question  whether  or  not  the 

"The  burden  is  on  one  applying  for  a  requiring  the  purchaser  to  indemniijr 
renewal  of  a  ferry  license  affirmatively  the  retiring  lessee  for  permanent  in- 
to show  that  he  has  kept  the  same  in  provements  made  by  it  under  an  agree- 
accordance  with  law,  to  entitle  him  to  a  ment  with  the  city  that  it  should  be 
preference  in  respect  thereto  under  a  compensated  therefor  on  the  termina- 
statute  giving  him  such  preferential  tion  of  the  lease,  although  such  agree- 
right  if  he  has  kept  the  same  in  accord-  ment  is  ultra  vires,  since,  under  the 
ance  with  law.  Finoh  v.  Tehama  County,  circumstances,  such  a  plea  would  not 
29  Cal.  453.  be  received.     Wilkina  v.   New  York,  » 

*Thoma3  v.  Armstrong,  7  Cal.  286.         Misc.  610,  30  N.  Y.  Supp.  424. 

*Eaftt  Hartford  v.  Hartford  Bridge  Co.  ^Root  v.  Com.  98  Pa.  170,  42  Am. 
17  Conn.  79.  Rep.  614;  Averett  v.  Brady,  20  Ga,  523: 

*La  Salle  County  ▼.  Simmons,  10  III.  Prosser  v.  Wapello  County,  18  Iowa, 
513.  327;    Murray  v.   Sharp,   1    Bosw.    539; 

The  sinking-fund  commissioners  will   Cooper  v.  Smith,  9  Serg.  &  R.  20,   li 
not  be  enjoined,  upon  the  sale  of  a  ferry  Am.  Dec.  658. 
franchise  and  lease  of  the  wharf,  from 
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rule  which  prevents  a  ferryman  from  landing  on  private  property 
applies  to  landings  at  the  termini  of  streets,  the  fee  of  which  is  in  the 
abutting  owner.  If  nothing  more  was  needed  for  a  ferry  landing  than 
simply  to  come  to  the  shore  and  discharge  passengers  and  freight, 
there  could  be  no  objection  on  the  part  of  the  owner  of  the  fee,  be- 
cause such  use  would  be  strictly  within  the  purposes  for  which  the 
highway  was  laid  out  Therefore,  it  has  been  held  that  no  additional 
servitude  is  placed  upon  land  used  as  a  highway,  by  the  necessary 
use  of  it  as  a  ferry  terminus.^  As  stated  in  Mills  v.  Learn?  one 
through  whose  land  a  highway  runs,  intersected  by  a  stream,  is  not 
entitled  to  compensation  for  the  use  of  the  bank  within  the  limits  of 
the  highway  as  a  landing  for  a  public  ferry,  as,  when  a  public  high- 
way crosses  a  stream  of  water  it  is  not  interrupted,  but  the  water  and 
the  soil  beneath  it  within  its  limits  are  a  continuous  part  of  the  road, 
compensation  for  the  taking  of  his  land  for  which  includes  compen- 
sation for  all  incidents  connected  therewith.  But  a  ferry  landing 
usually  includes  sometliing  more  than  a  mere  landing  and  discharge 
of  passengers.  There  must  be  accommodations  for  the  discharging 
of  the  cargo,  which  necessitates,  in  most  instances,  the  building  of  a 
wharf.  There  must  be  accommodations  for  waiting  passengers  and 
for  property  which  is  to  be  transported  across  the  ferry.  There  must 
be  offices  for  the  necessary  employees.  All  of  these  matters  are  en- 
tirely different  from  the  ordinary  use  of  a  highway,  and,  to  a  large 
(xtent,  constitute  an  actual  appropriation  of  the  common  property 
to  the  separate  use  of  the  owner  of  the  ferry.  To  such  use  the  o\^Tier 
•>f  the  fee  has  a  right  to  object,*  and  he  may  maintain  ejectment  to 

^Patrick    t.    Ruffner,    2    Rob.     (Va.)  of  a  town   in  accordance  with  the  ex- 

-09,  40  Am.  Dec.  740.  press   provisions   of   the  grant   without 

The  grant    of   a   ferry   right   carries  obtaining  the  consent  of  the  counsel  of 

with  it  whatever  right  the  public  then  the  town,  where  tliere  is  nothing  in  the 

hts.  or  may  thereafter  acquire,  to  use  town  charter  prohibiting  such  a  land- 

the  landing'  place  as  a  highway ;  and,  if  ing.      Mason   v.   Harper's  Ferry  Bridge 

the  grantee   claims   anything  more,  he  Co.  20  \V.  Va.  223. 

must  show  title  thereto  by  private  con-  This  doctrine  was  carried  in  one  case 

tract.    Romerville  v.  Wimbish,  7  Gratt.  to  the  extent  of  holding  that  the  owner 

205.  of  a  ferry  franchise  has  such  right  to 

Under  the  statutes  of  Kentucky,  the  the  use  of  a  highway  at  a  terminus  of 

owner  of  land  on  one  side  of  a  stream,  his  ferry,  and  of  which  his  ferry  is  a 

Mng  the  grantee  of  a  ferry  privilege  link,    that   he   may    maintain   suit    for 

•<To*s»  such  stream,  is  entitled  to  use  a  damages  resulting  from  injury  to  such 

public  highway  on  the  opposite  side  for  right.    Patrick  v.  Ruffner,  2  Rob.  (Va.) 

a   landing    place,    without    instituting  209,  40  Am.  Dec.  740. 

condemnation  proceedings  for  that  priv-  '2  Or.  215. 

il<^.    Clark    v.    White,    5    Bush,    353;  *Pipkin  v.   Wynns,   13  N.  C.    (2  Dev. 

i^fatfr,  Wilson,  42  Me.  9.  L.)  402;  Douglass's  Appeal,  118  Pa.  65, 

Where    a    ferry    franchii*e    has    been  12  Atl.  834;  Prosser  \.  Wapello  County, 

granted  by  the  county  court,  the  grantee  18    Iowa,    327;    Prosser    v.    Davis,    is 

^  the  right  to  land  on  a  public  street  Iowa,  367. 
Vol.  IL— Watkbs,  78. 
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compel  a  removal  of  permanent  structures  from  the  highway,*  and 
enjoin  interference  with  his  property  for  the  accommodation  of  the 
landing.^  It  would  seem  that  the  true  rule  should  be  that^  so  far  2ls 
the  ferry  can  land  and  discharge  its  passengers  without  doing  more 
than  merely  bringing  the  boat  to  shore  and  permitting  the  passengers 
to  disembark  upon  the  highway,  the  owner  of  the  fee  has  no  cause  of 
complaint;''  but  that,  so  far  as  it  is  necessary  to  place  permanent 
5»tructures  upon  the  highway  and  make  an  exclusive  occupation  of  the 
land  belonging  to  tlie  abutting  owner,  he  has  a  right  to  object.  It  i-^ 
sufficient  for  the  owner  of  land,  in  an  action  for  mesne  profits,  t4 
show  title  to  the  premises  on  which  there  is  a  ferry  landing;  an^l 
he  need  not  show  authority  for  a  ferry,  as  against  a  trespasser  wb 
shows  no  title  to  the  landing.*  A  riparian  owner  on  one  bank  is  un 
der  no  equitable  obligation  to  continue  a  license  for  a  ferry  landing 
originally  founded  on  mutual  advantage.*  One  licensed  to  maintain 
a  ferry  while  a  bridge  is  being  repaired  need  not,  under  a  statute  re 
quiring  all  ferries  to  be  located  on  land  over  which  a  public  road  i^ 
kept  up,  operate  it  precisely  at  the  bridge ;  since,  if  a  public  way  i^ 
impassable,  the  public  have  a  right  to  pass  over  adjacent  lands  a- 
long  as  the  necessity  therefor  continues.*^  The  owner  of  a  mere  ferrv 
license  making  use  of  a  city  M'harf  as  a  landing  place  is  liable  foi 
wharfage  in  the  absence  of  proof  that  he  owns  any  part  of  the  whari 
or  has  any  interest  therein.  ^^ 

A   legislative   grant   of   an   exclusive  'Averett  v.  Brady,  20  Oa.  523. 

ferry  privilege  across  a   river  between  In  estimating  the  rent  of  a  landing 

the  termini   of  two  streets  confers  no  used  by  a  trespasser  in  connection  wit)i 

special  right  to  the  streets  occupied  as  a  ferry  run  by  him,  the  jury  may  take 

a  landing,  as  the  grantee  obtains  only  into  account  the  proceeds  of  the  ferr\ 

the   right   to  navigate   the   river   there  after  deducting  the  expenses  of  fittin}{ 

with  a  public  ferry  without  competition,  up  and  carrying  on  the  same,  and  mak- 

Pittshurgh  d  L.  E.  R.  Co,  v.  Jones,  111  ing  due  allowance  for  all  risks  and  e\ 

Pa.  204,  56  Am.  Rep.  260,  2  Atl.  410.  pense.     Ihid. 

^Coopei'  V.  Smithy  9  Serg.  &  R.  26,  11  ^Chambers  ▼.  Furry,  I  Yeates,  167. 

Am.  Dec.  658.  ^^Mclnnis  T.  Pace,   78  Miss.    550,    20 

•The  changing  of  the  grade  of  a  street  So.  835. 

by   ferry  owners   to  render  it   suitable  ^K/effersomyille  v.  The  John  Shallcross. 

for  landing  purposes,  without  authority  36  Ind.    19,  Modifying  Je/fersonviUe  v. 

for  the  establishment  of  a   landing  at  Louisviile  d  J.  Steam  Ferry  Co,  27  Ind. 

the  foot  of  such  street,  will  be  enjoined  100,  89  Am.  Dec.  495. 

<it  the  suit  of  the  owners  of  adjoining  Under    the   New   York   statutes,    the 

premises,  wiiose  wharves,  constructed  at  proper    authorities    of    New    York    city 

the  foot  thereof  by  authority  of  the  mu-  may  lease  with  its  ferry  franchises  the 

nicipality,  or  access  thereto,  will  be  in-  wharves  or   piers  required  for  the  use 

jured   and   destroyed   thereby.   Price  v.  of  the  ferry  as  part  of  the  franchise, 

Knott,  8  Or.  438.  and    may    include    in    one    leasing    two 

^In  one  case,  however,  it  was  held  that  franchises.     KfaWn  v.  Edson,  112  N.  Y. 

passengers  of  a  private  ferry  cannot  be  206,   19  N.  E.  670,  Reversing  42  Hun, 

landed  upon  the  terminus  of  a  highway  549. 
on  the  river  without  the  consent  of  the 
owner  of  the  soil.     Chess  v.  Manoicn.  3 
Watts,  219. 
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303.  Kight  to  use  opposite  shore.— The  rule  which  prevents  the 
owner  of  a  ferry  franchise  from  landing  on  the  shore  without  the 
consent  of  the  owner  applies  in  case  the  franchise  is  granted  to  the 
owner  of  one  shore  who  does  not  own  the  opposite  one.  The  fact  that 
he  has  a  right  on  one  side  gives  him  no  right  to  the  other.  And  his 
rights  will  be  only  such  as  can  be  granted  by  the  public  authoritios 
having  jurisdiction  on  one  side  of  the  river,  where  their  authority 
does  not  extend  to  both  sides.  Therefore,  a  grant  of  an  exclusive 
privily  by  public  authorities  having  jurisdiction  only  on  one  shore 
will  not  prevent  the  establishment  of  other  ferries  from  the  opposite 
shore.^  But  it  is  not  necessary  to  specify  that  the  ferry  is  to  be  both 
ways  if  the  authority  gi*anting  the  franchise  has  jurisdiction  to  make 
such  grant  And,  therefore,  a  grant  of  a  ferry  franchise  "between 
the  town  of  Belleville  to  Ameliasburg"  contemplates  the  establish- 
ment of  the  ferry  between  those  towns,  running  each  way.^  A  ferry 
franchise  may  be  granted  the  owner  of  land  on  one  side  of  a  stream 
upon  condition  that  he  procure  from  the  owner  of  the  land  on  the 
other  side  a  right  of  way  for  such  ferry,  under  the  provisions  of  the 
Kentucky  statutes,  requiring  the  issuing  of  a  writ  of  ad  quod  dam- 
num  to  ascertain  the  damages  the  owner  of  land  on  the  opposite  side 
\rill  sustain ;  for,  if  the  owner  is  compensated,  or  waives  his  right, 
(he  law  is  satisfied,  and  no  condemnation  proceedings  are  necessary.^ 
In  case  rival  ferries  are  organized  under  the  regulations  enforced 
on  (he  opposite  sides  of  a  stream,  the  rights  of  each  may  be  recognized 
hy  the  authorities  on  the  opposite  side  of  the  river  to  prevent  the  ex- 
clusion of  their  own  licensees  from  similar  rights  on  the  opposite 
lanks,  in  retaliation  for  their  refusal  to  recognize  the  rights  of  the 
licensee  of  the  officials  in  the  other  jurisdiction.*    The  consent  of  the 

^Murphy  v.   Police  Jury,  9  La.  Ann.  within    the    limits    of    the    subsequent 

434;  Cloyes  v.  Keatia,  IS  Ark.  19;  Lev-  grant;  since  the  latter  right  would  con- 

^My  T.  Delp^  9  Baxt.  415.  tinue  only  until  the  grant  by  the  legis- 

The  reservation  of  the  rights  of  the  lature  of  an  exclusive  franchise  at  that 

Wyandotte  Indians  in  an  existing  ferry,  point,  and  the  perfection  of  the  right  by 

»od  the  sale  thereof  by  and  under  the  the  grantee.     Walker  v.  Armstrong^  2 

provisions    of    the    treaty    of    1855    be-  Kan.  198. 

tw«n   such    Indians    and    the    United  *  Anderson  v.  Jellet,  9  Can.  S.  C.  1. 

States,  give  no  rights  to  the  purchaser  ^Oomhs  v.  Hogg,  101  Ky.   178,  40  S. 

thereof    as    against     and    within     the  W.  453. 

limits  of  an  exclusive  ferry  franchise  *Bell  v.  Olegg,  25  Ark.  26. 

•"ubaequently  granted  by  the  legislature.  Where,  upon  a  petition  for  a  fran- 

v'here,  at  the  time  of  the  reservation  chise  to  operate  a  lerry  from  a  town  to 

and  sale,  the  only  right  the  Indians  had  a  township,  a  license  is  granted  to  es- 

H'as  the  ownership  of  the  ferry  and  fix-  tablish  a  ferry  from  the  town   to  the 

tures  and  of  a  landing  on  one  side  of  township,  it  will  be  construed  as  grant- 

the  river,  having  on  the  other  side  of  ing  a  ferry  both  ways,  when  considered 

the  river  only  a  right  of  landing  in  com-  in  connection  with  the  ferry  act  provid- 

uon  with  the  public  in  general  at  a  point  ing  that  when  one  of  the  termini  is  in 
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owner  of  land  on  one  side  of  a  stream  at  and  above  its  confluent 
with  a  fork  thereof  and  bordering  on  such  fork,  to  its  use  by  the 
owner  of  the  land  on  the  opposite  side  of  such  main  stream  for  a 
ferry  landing,  although  sufficient  to  authorize  the  grant  to  such  ownei 
for  a  ferry  from  his  own  land  across  such  main  stream  below  the 
mouth  of  the  fork  to  the  land  of  such  consenting  owner,  is  not  suf- 
cient  as  the  basis  of  a  grant  to  him  of  another  franchise  for  a  ferrv 
from  the  land  of  such  consenting  owner  as  its  site  to  the  opposite  side 
of  such  fork  on  the  land  of  another,  who  not  only  does  not  consent  t« 
such  use,  but  is  himself  a  rival  applicant  for  such  franchise,  where 
the  statutes  regulating  that  subject  require  an  applicant  for  a  ferrv 
franchise  either  to  be  the  owner  of  the  land,  or  to  have  the  privilegi- 
of  its  use  for  ferry  purposes  from  such  owner ;  and  if  such  ownership 
or  privilege  to  use  as  the  site  of  such  ferry  is  confined  to  one  side  onlv. 
the  right  to  land  on  the  opposite  side  must  be  acquired  by  condemna 
tion  proceedings.' 

304.  Acquisition  of  right  to  landing. —  The  right  to  a  landing  mav 
be  acquired  in  the  same  manner  as  real  estate  in  general  is  acquired. 
It  may  be  acquired  by  grant,  prescription,  or  by  the  right  of  emineiiT 
domain.  Continued  use  of  the  land  for  a  landing  for  the  pre8crip 
tive  period  will  give  a  right  to  a  continued  enjoyment  of  the  privi- 
lege.^ But  a  prescriptive  right  to  use  the  lands  of  another  for  a  ferrv 
landing  is  not  established  by  a  series  of  trespasses  committed  without 
his  consent  or  knowledge.*  And  the  fact  that  land  is  used  at  such 
points  on  the  banks  of  a  river  as  convenience  or  the  condition  of  th- 
river  might  make  most  suitable  for  ferry  landings,  where  no  improvt- 
ments  of  any  character  to  facilitate  the  landing  of  boats  have  ever 
been  made,  cannot  be  regarded  as  such  evidence  of  possession  of  the 
lands  as  would,  if  held  for  the  requisite  period,  ripen  into  a  title  ad 
verse  to  the  true  owner,  in  the  absence  of  a  paper  title  thereto.  * 
Actual  occupation  of  the  banks  for  ferry  purposes  raises  a  pro- 
sumption  of  a  right  to  make  such  use  of  them.*  A  ferry  landing  is 
of  such  importance  to  public  interests  that  its  acquisition  may  be 
secured  by  an  exercise  of  the  power  of  eminent  domain.®     Equity, 

a  town  and  the  other  in  a  township  the  *Sleight    v.    Kingston,    11    Hun,    594. 

license  shall  be  issued  to  the  town.  Jel-  Appeal  dismissed  in  73  N.  Y.  592. 

lett  V.  Anderson,  27  Grant  Ch.   (U.  C.)  •Permitting  the  lessee  of  a  ferry  be 

411.  longing  to  a  municipal  corporation   to 

*BalloiD  V.  Pettus,  3  Bush,  608.  acquire   terminal    facilities  by   eminent 

^CUvrk  V.  ^yh^te,  5  Bush,  353;  Bird  v.  domain  is  not  prohibited  by  a  constiiu 

Smith,  8  Watts,  434,  34  Am.  Dec.  488.  tional     provision     against     local     bills 

^Cooper  V.  ffmith,  9  Serg.  &  R.  26,  11  granting    exclusive    privileges    or    fran- 

Am.  I>pc.  658.  ehises  to  corporations,  since   the  gr^iit 

*AIis8is8ippi  River  Bridge  Co,  v.  Lon-  is  not  to  a  private  corporation,  but  for 

ergan,  91  IIL  508.  the  benefit  of  a  public  ferry.    Re  Uniom 
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therefore,  will  not  interfere  with  an  attempt  to  acquire  the  right  in 
that  manner.^  But  compensation  must  be  made  to  perfect  the  title.^ 
The  right  to  acquire  the  land  for  that  purpose  must,  however,  be 
given  by  statute,  since  the  power  of  eminent  domain  resides  ex- 
clusively in  the  legislature.^  Access  to  a  landing  from  the  land  side 
may  also  be  acquired  by  an  exercise  of  the  right  of  eminent  domain.*^ 
In  assessing  the  damages  for  land  taken  for  a  ferry  landing,  the 
\'alue  of  a  ferry  operated  by  the  owner  without  right  will  not  be  taken 
into  consideration.^^  But  the  peculiar  advantages  of  the  property 
a."*  a  site  for  a  ferry  landing  may  be  taken  into  consideration.^* 

305.  The  franchise  may  be  made  ezclnsive. —  One  of  the  elements 
originally  belonging  to  a  ferry,  in  the  popular  understanding,  was 
exclusiveness.  It  certainly  is  exclusive  as  against  an  imlicensed  per- 
son, and  in  most  cases  the  public  interest  requires  that  the  licensee 
shall  not  be  subjected  to  competition.  The  duty  to  furnish  adequate 
service,  and  the  limitation  of  toll,  being  enforceable  by  the  public, 
there  is  no  reason  for  competition,  and  more  faithful  service  will  be 
j^cured  if  the  licensee  is  secure  from  rivalry.  Therefore,  the  idea  of 
exclusiveness  is  intimately  connected  with  ferries.  So  long  as  most 
of  the  ferries  were  ancient,  so  that  the  grant  did  not  distinctly  appear, 
there  seems  to  have  been  no  inclination  to  establish  rivals.*  But  under 
the  more  rapid  growth,  and  therefore  more  urgent  need,  of  modem 
times,  and  with  the  title  more  directly  in  evidence,  there  has  been 
a  tendency  to  depart  from  the  ancient  ideas,  and  to  hold  that  the 
franchise  is  not  exclusive  unless  it  is  expressly  made  so.  And  this 
ruling  is  sanctioned  by  true  principle.  The  ferry  franchise,  being 
a  part  of  the  royal  prerogative  held  for  the  public  good,  may  be 

Ferry  Co,  98  N.  Y.   139,  Reversing  32  priate  lands  for  a  ferry  landing.    Sand- 

Hmi,  82.  ford  v.  Martin,  31  Iowa,  67. 

*Barrington  y.  Neitse  River  Ferry  Co,  ^Patterson  v.  Wollmann^  6  N.  D.  608, 

89  N.  C.  165.  33  L.  R.  A.  636,  67  N.  W.  1040. 

Testimony  offered  to  show  that  a  A  highway,  strictly  speaking,  con- 
ferry  is  not  a  public  use,  and  also  as  nects  with  a  ferry  only  at  the  water's 
to  its  proper  location,  may  properly  be  edge,  and  an  open  space  between  the 
excluded  in  an  action  to  condemn  land  termination  of  the  highway  and  the 
for  a  ferry  landing,  when  those  ques-  water  cannot  be  presumed  to  go  by  the 
tioDs  were  contesteid  before  the  board  name  of  Bristol  ferry,  in  the  absence  of 
of  superyiflors  who  granted  the  fran-  positive  proof.  State  v.  Peckham,  9  R. 
cMse,  and  there  determined.  Pool  v.  I.  1. 
Himmons,  134  Cal.  621,  66  Pac.  872.  ^^Mills  v.  8t.  Clair  County,  4  111.  53. 

^Pipkin  Y.  Wynns,  13  N.  C.   (2  Dev.  ^^Payne  y.  Kansas  d  A,  Valley  R.  Co. 

L)  402;  Hudson  Y.  Cuero  Land  d  Emi-  46  Fed.  546. 

graiion  Co,  47  Tex.  56,  26  Am.  Rep.  289.  ^Justice  Baldwin  says  the  rule  that 

*An  act  giying  the  right  of  eminent  a  ferry  cannot  .be  set  up  to  the  detri- 

(lomain  to  appropriate  lands  for  right  ment  of  an  jmcient  ferry  applies  only 

of  way  for  railroads,  canals,  turnpikes,  to  ancient  ferries  by  prescriptioL,  and 

roads,  and  bridgefi  as  works  of  public  those  in  a  ville.     Charles  River  Bridge 

ntility  does  not  give  the  right  to  appro-  v.  Warren  Bridge,  9  L.  ed.  948. 
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bestowed  in  the  manner  which  is  best  calculated  to  secure  the  great- 
est good  to  the  public^  and  the  legislature  is  the  exclusive  judge  ot 
what  that  will  be.  Constitutional  provisions  against  the  granting  of 
monopolies  do  not  apply  to  the  granting  of  such  franchises,  and 
the  grant  may  be  exclusive  at  the  pleasure  of  the  legislature.^  As 
said  in  Fortain  v.  Smith?  the  enjoyment,  by  the  grantee  of  such 
right,  of  the  limited  immunity  from  the  encroachment  of  others  which 
is  contemplated  under  the  statute  does  not  in  any  respect  lend  to  the- 
privilege  granted  the  semblance  of  monopoly.  The  theory  upon  which 
such  rights  are  granted  is  to  promote  the  public  good  and  convenience*, 
the  advancement  of  commerce,  and  the  more  ready  intercourse  of  tb- 
people;  and  a  reasonable  protection  of  those  who  hazard  their  private 
means  in  thus  ministering  to  the  public  need  is  in  the  interest  and 
direction  of  good  government  by  encouraging  enterprise.  And  thi- 
legislature  may  also  make  the  grant  irrevocable.*  The  county  court, 
under  the  Oregon  statutes  which  give  a  person  licensed  to  keep  « 
ferry  an  exclusive  privilege  therefor  "where  such  ferry  is  establish 
ed,''  exhausts  its  jurisdiction  by  the  granting  of  such  a  franchise, 
and  is  precluded  from  establishing  another  ferry  substantially  at  the 
same  place,  although  not  at  the  particular  point  where  the  other 
ferry  lands,  the  object  of  which  is  to  serve  the  same  custom  and  form 
a  part  of  the  same  highway  which  the  prior  franchise  covers.*^  The 
franchise  is  exclusive  if  the  establishment  of  rival  ferries  within  a 

'Charles    River    Bridge    v.     Warren  chiee  for  twenty  years,  and  under  which 

Bridge,  7  Pick.  344;  Patterson  v.  WoU-  they  held  in  connection  with  the  origi- 

mann,  5  N.  D.  608,  33  L.  R.  A.  536,  67  nal  grant;  nor  are  they  thereby  estop- 

X.  W.  1040;  Nixon  y.  Reid,  8  S.  D.  507,  ped   from  claiming  under   the   original 

32  L.  R.  A.  316,  67  N.  W.  57;  Bowman  grant  after  the  twenty  years   have  ex- 

V.    Wathen,   2   McLean,   376,   Fed.    Cas.  pired.     Golconda  v.  Field,  108  111.  419. 

No.    1,740;   Costar  v.  Brush,  26  Wend.  *  lU  Cal.  494,  46  Pac.  381. 

628 ;  Burlington  d  H.  County  Ferry  Co.  *New  York  v.  8taHn,  106  N.  Y,  1,  12 

V.  Paris,  48  Eowa,  133,  30  Am.  Rep.  390;  N.  E.  631. 

Carroll  v.   Campbell,   108   Mo.   650,    17  A  grant  unrestricted  as  to   time«  of 

S.  W.  884,  Affirmed  in  110  Mo.  567,  19  the  right  to  keep  a  ferry,  made   by  a 

S.  VV.  809.  Spanish  governor  and  thereafter   unrc- 

An  exclusive  ferry  franchise  granted  stricted  by  the  legislature,  will  be  con- 
ic the  owner  of  land  on  one  side  of  a  sidered  as  unlimited.  Davis  ▼.  PoU€r 
stream  by  an  order  of  the  county  com-  Jury,  1  La.  Ann.  288. 
missioners,  and  afterwards  confirmed  A  ferry  franchise  granted  for  a  single 
by  statute,  continuously  operated  by  year  is  invalid  where  the  statute  author- 
such  owner  for  more  than  thirty-one  izing  the  commissioners  to  grant  such 
years  until  his  death,  and  by  his  heirs  franchise  contemplates  only  the  estab 
tliereafter  for  more  than  twenty-three  lishment  of  a  permanent  ferry,  and  the 
years,  is  a  property  right  which  they  owner  of  such  franchise  is  therefore  not 
have  a  right  to  enjoy  and  use,  and  entitled  to  an  injunction  restraining 
wliich  a  court  of  equity  will  protect  by  the  operation  of  another  ferry  near  by, 
enjoining  an  interference  therewith  by  Cason  v.  Stone,  1  Or.  39;  Gant  v.  Drv!r, 
the  itatablishment  of  a  rival  ferry,  and  1  Or.  35. 

which  right  they  have  not  lost  by  ac-  ^Montgomery    v.    Multnomah   R,     Co. 

cepting  the  provisions  of  an  act  of  the  11  Or.  344,  3  Pac.  435;  Hackett  v.  WiU 

legislature  conferring  upon  them  a  fran-  son,  12  Or.  25,  6  Pac.  652. 
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certain  distance  from  it  under  the  franchise  granted  is  prohibited/* 
But,  in  order  to  secure  the  licensee  from  interference  by  the  legisla- 
ture, its  exclusive  right  nuist  be  made  so  by  its  charter,  for  a  mere 
law  prohibiting  the  establishment  of  ferries  within  a  certain  distance 
of  others  is  not  a  contract  which  cannot  be  repealed  to  the  injury  of 
existing  ferriesJ  Consequently,  although  the  legislature  has  prohib- 
ited the  county  court  from  authorizing  a  competing  ferry  within  y^ 
mile  of  another,  the  legislature  itself  may  authorize  it.®  A  contract^ 
to  be  exclusive,  must  be  made  so  in  terms,®  and  must  be  made  by  of- 
ficials having  authority  to  make  such  a  contract.**^  In  case  the  fran- 
chise of  the  first  grantee  is  not  exclusive,  a  similar  franchise  may  be 
granted  to  a  rival  company  to  operate,  even  between  the  same 
termini  ;^  *  and  if,  at  the  time  of  the  granting  of  the  first  franchise,  the 


•yt«w  V.  Reid,  8  S.  D.  607,  32  L.  R. 
A.  315.  67  N.  W.  57;  Casey  v.  Jones, 
2  Litt.   (Ky.)   301. 

Under  a  statute  providing  that  no 
ferry  shall  be  granted  within  a  city  or 
town  unless  those  established  therein 
cannot  properly  do  all  the  business,  or 
uiiiess  public  conyenience  greatly  re- 
quires a  new  ferry  at  a  site  not  within 
400  yards  of  that  of  any  other,  one 
ierry  is  entitled  to  the  exclusive  ferry 
privileges  at  a  town  where  neither  of 
these  conditions  exist.  Combs  v.  Hogg, 
101  Ky.  178,  40  S.  W.  453. 

Under  the  statute  of  Arkansas,  which 
provides  that  a  ferry  privilege  shall  not 
be  granted  in  case  a  ferry  has  been  es- 
ublished  within  a  mile  above  or  below 
the  proposed  ferry,  except  in  case  it  is 
to  be  established  near  a  city  or  "town,'* 
the  term  "town"  does  not  include  a 
place  which  has  a  store  doing  business 
to  the  amount  of  $4,000  per  year,  a 
dwelling  house  for  two  families  consist- 
tnj^  of  six  persons,  and  a  warehouse 
from  which  produce  is  shipped  varying 
in  value  from  $200  to  $1,500  per  year. 
Murray  v.  Mcnefee,  20  Ark.  561. 

^Wheeling  d  B.  Bridge  Co.  v.  Wheel- 
ing Bridge  Co,  138  U.  8.  287,  34  L.  ed. 
?>67.  11  Sup.  a.  Rep.  301  ;Wimam^  v. 
Wingo,  177  U.  8.  601,  44  L.  ed.  905,  20 
J^iip.  Ct  Rep.  703. 

oo,  where,  ■ome  time  after  a  license 
^^M  issued  to  operate  a  ferry,  a  general 
Itw  was  passed,  gratuitously  and  with- 
out further  eoni*ideTation  from  estab- 
lished ferries,  providing  that  county 
courts  should  not  license  a  ferry  within 
4  mile  of  one  already  established,  such 
Itw  does  not  create  a  perpetual  monop- 
oly, but  is  repealable  at  tne  will  of  the 
legislature.    Wheeling    Bridge    Co,     v. 


Wheeling  d  B,  Bridge  Co.  34  W.  Va. 
155,  11  8.  £.  1000. 

*8omerville  v.  Wimhish,  7  Gratt.  205. 

•A  proposition  made  to  the  inferior 
court  and  the  public  by  ferry  owners, 
to  construct  and  maintain  a  ferry  at  a 
designated  point  and  transport  a  cer- 
tain class  of  inhabitants  free  of  toll,  in 
consideration  of  the  removal  there  of 
the  county  seat,  and  the  removal  of  the 
county  seat  to  such  place,  do  not  consti- 
tute a  contract  between  the  inferior 
court  and  suoh  ferry  owners  preventing 
the  construction,  imder  authority  of 
such  court,  of  other  ferries  at  such  new 
county  seat.  Shorter  v.  Smith,  9  Ga. 
517. 

^We  Russy  v.  Davis,  13  La.  Ann.  468. 

^Collins  V.  Sherman,  31  Miss.  679; 
Gillespie  v.  Freeman,  7  La.  Ann.  350; 
Shorter  v.  Smith,  9  Ga.  517;  Maysville 
V,  Boon,  2  J.  J.  Marsh.  224;  Brown  v. 
(Hven,  4  J.  J.  Marsh.  28;  Mont  joy  v. 
Pillwc,  64  Miss.  705,  2  8o.  108. 

The  owner  of  a  ferry  franchise  cannot 
enjoin  the  grant  of  a  like  franchise  for 
another  ferry  so  near  his  own  as  to  en- 
ter into  direct  competition  therewith, 
on  the  ground  that  his  ferry  is  the 
older,  and  is  well  established,  and  that, 
by  reason  of  its  location  on  the  river, 
it  will  be  of  more  public  benefit  than  the 
one  proposed  to  be  established:  where, 
by  legislative  acts,  the  county  court  has 
full  power  and  authority  to  appoint 
and  settle  ferries  when  necessary,  and 
to  grant  two  or  more  ferry  keepers  the 
privilege  of  using  the  same  landing 
place,  and  there  is  nothing  to  show  that 
Huch  county  court  has  unreasonably 
abused  or  exercised  hucIi  discretionary 
power.  Blair  v.  Carmicharl,  2  Yerg. 
306. 
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statutes  provide  for  the  establishment  of  rivals,  there  is  no  restriction 
whatever  upon  the  right  to  authorize  such  establishment**  The  duty 
imposed  upon  a  ferry  company  by  its  act  of  incorporation  to  keep  it< 
works  in  constant  repair  does  not  confer  upon  it  an  exclusive  privi- 
lege, or  debar  the  state  from  granting  a  similar  franchise  to  other 
persons.*^ 

306.  Grants  will  be  strictly  construed. —  A  ferry  franchise,  being  a 
portion  of  the  royal  prerogative,  and  it  being  necessary  to  acquire  a 
grant  from  the  sovereign  to  obtain  the  right  to  operate  it,  is  within 
the  rule  that  royal  grants  are  to  be  strictly  construed.  And  the  rule 
bears  with  much  greater  force  upon  this  class  of  cases  than  upon 
grants  of  real  estate  or  property  generally.  In  the  former  cases  the 
sovereign  is  parting  with  his  prerogatives  and  can  be  held  to  have  done 
so  only  to  the  extent  of  his  expressed  words.  Nothing  can  be  left  to 
implication.  The  prerogative  powers  are  held  by  the  sovereign 
strictly  for  the  public  good,  and  if  he  deems  it  to  be  for  public  good 
to  confer  a  portion  of  them  upon  an  individual,  all  considerations 
require  that  he  define  the  limits  of  his  grant.  Therefore,  unless  the 
right  to  operate  a  ferry  is  stated  to  be  exclusive,  it  cannot  be  held  to 
be  so.^    Under  this  rule  the  grant  of  a  franchise  to  maintain  a  ferry 


"^Hostler  v.  Marlowe,  44  W.  Va.  707, 
30  S.  £.  146. 

^Collins  V.  Sherman,  31  Miss.  679. 

*  A  provision  in  a  grant  of  a  ferry  U- 
cense  to  a  man  and  his  heirs  for  a  period 
of  twenty  years,  that  no  county  or  board 
of  county  commissioners  shall  authorize 
a  person  to  keep  a  ferry  within  the  lim- 
its of  the  franchise,  will  not  prevent  a 
grant  of  a  license  by  the  city  council 
when  that  is  substituted  by  the  legis- 
lature for  the  county  commissioners  for 
the  purpose  of  licensing  ferries.  The 
exclusive  right  must  be  clearly  ex- 
pressed or  necessarily  implied.  Fan- 
nitig  V.  Oregoire,  16  How.  524,  14  L.  ed. 
1043. 

A  Spanish  grant  of  the  right  to  main- 
tain a  ferry  "con  exclusion''  is  not  a  re- 
nunciation on  the  part  of  the  sovereign 
power  of  the  right  to  establish  another 
ferry,  but  only  prohibits  the  transpor- 
tation of  persons  or  property  by  others 
across  the  river  for  hire  within  a  rea- 
sonable distance  above  or  below  the 
ferry  established.  Davis  v.  Police  Jury, 
1  La.  Ann.  288. 

When  a  legislative  grant,  for  good 
consideration,  of  a  perpetual  ferry  fran- 
chise is  made  exclusive  and  protected 
by  penalty  without  further  considera- 
tion, the  state  cannot  be  held  to  be  pre- 


vented by  contract  from  subsequent ly 
granting  another  franchise,  although  the 
first  be  impaired  thereby.  Johnson  v. 
CVoir,  87  Pa.  184. 

The  owner  of  a  ferry  across  the  Mis- 
sissippi  river  cannot  enjoin  the  estab- 
lishment of  another  ferry  at  that  point 
and  the  condemnation  of  his  land  as  a 
landing  therefor  upon  the  ground  that 
the  act  of  legislature  under  virhich  the 
right  to  establish  such  ferry  was  ac- 
quired is  unconstitutional  and  void  aif^ 
an  impairment  of  the  obligations  of  the 
contract  existing  between  the  state  and 
such  owner  by  virtue  of  an  act  granting 
him  the  exclusive  ferry  privileges  at 
that  point,  under  which  he  established 
and  has  since  operated  his  ferry  in 
strict  compliance  with  the  terms  of  such 
act,  where  that  act  provided  that  the 
ferry  should  be  established  from  landi^ 
at  that  place  belonging  to  such  grantee, 
and  should  be  in  operation  within  eight- 
een months  thereafter,  and  it  does  not 
appear  with  certainty  that  he  owned 
any  land  on  the  Mississippi  river  at  that 
place  at  the  date  such  act  was  iMissed, 
or  within  eighteen  months  thereafter, 
upon  which  such  grant  could  operate,  or 
that  he  owned  any  land  upon  which  the 
same  could  be  removed  at  the  date  of  a 
subsequent    act     authorizing    such     re- 
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between  two  places  does  not  exclude  from  the  state  the  right  to  grant 
a  similar  franchise  at  or  near  the  same  place.^  The  old  idea  that  a 
ferry  franchise  includes  the  principle  of  exclusiveness  has  influenced 
a  few  courts  to  hold  that  a  grant  of  such  a  franchise,  although  not 
made  exclusive  in  terms,  would  prevent  the  establishment  of  a  rival 
so  near  as  to  cause  injurious  competition.*  But  that  doctrine  cannot 
be  maintained  in  view  of  the  rule  by  which  such  grants  should  be  con- 
strued. A  privilege  of  establishing  a  ferry  between  two  designated 
points  does  not  preclude  the  power  to  grant  similar  privileges  beyond 
the  limits  of  the  landings  fixed  by  the  first  grant.*  If  the  termini 
are  not  fixed  by  the  grant  they  will  be  regarded  as  fixed  when  they 
are  designated  or  located  by  the  acts  of  the  grantee,  and  they  cannot 
be  subsequently  changed ;  nor  can  the  grantee  interfere  with  a  grant 
to  a  rival  of  the  right  to  operate  between  other  termini.*^ 

807.  Supervision  and  regulation  of  ferry. — The  same  principle 
which  gives  the  government  the  right  to  control  and  supervise  the 
maintenance  and  operation  of  highways  gives  it  a  right  to  supervise 

moval.  Mills  v.  Brown,  3  III.  54S:  3S  N.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec. 
yilU  V.  8t.  Clair  County,  7  111.  197.         83. 

The  atatatarv  prohibition  of  the  ea-  But  Carrow  v.  Washington  Toll 
Ublishment  of  a  private  ferry  within  3  Bridge  Co.  61  N.  C.  (Phill.  L.)  118,  does 
miles  of  anj  public  bridge  does  not  pro-  not  take  the  same  view  of  the  question, 
hibit  the  establishment  of  a  private  When  a  franchise  has  been  granted 
fnrry  within  3  miles  of  a  public  ferry,  for  a  ferry  between  two  municipalities, 
Greer  v.  Haugabook,  47  (Ja.  282.  it  is  exclusive  as  to  ferrying  from  any 

One  granted  by  a  city  a  ferry  priv-  point  in  one  municipality  to  any  point 
ilege  within  its  limits  cannot  complain  m  the  other.  Jellett  v.  Anderson,  7 
because  the  parish  authorities  have  es-  Ont.  App.  Kep.  341,  Affirming  27  Grant 
tabliBhed  another  ferry  across  the  river  Gh.  (U.  0.)  411. 

outside  of  the  corporation,  in  the  ab-  A  grant  by  a  municipal  corporation 
s^nce  of  any  restriction  as  to  the  prox-  of  ferry  franchises  under  the  authority 
imity  of  ferries,  and  where  the  operation  of  the  legislature,  giving  the  municipal- 
of  the  new  ferry  is  advantageous  and  ity  the  exclusive  control  over  ferry 
ponvenient  for  the  public.  O'Neill  y.  rights  at  the  locus  in  quo,  confers  a 
Police  Jury,  21  La.  Ann.  586.  right  whtch  cannot  be  impaired  by  sub- 

'Poirer  v.  Athens,  99  N.  Y.  592,  2  N.   sequent   legislation.    Aikin  v.   Western 
K.  609,  Affirming  26  Hun,  282:  Meads   R,  Corp.  20  N.  Y.  370.     But  see  Power 
T.  WandelU  4  Ch.   Sent.   14;   Hudspeth  v.  Athens,  99  N.  Y.  592,  2  N.  E.  609. 
V.  Rail,  111  Ga.  510,  36  S.  E.  770;  Car-       *Gales  v.  Anderson,  13  111.  413. 
roif  V.  Washington  Toll  Bridge  Co.  61       'Mills  v.  St.  Clair  County,  7  111.  198; 
X.  C.  (Phill.  L.)   118.  Gales  v.  Anderson,  13  111.  413;  Anderson 

A  license  to  receive,  for  a  period  not  v.  Jellet,  9  Can.  S.  0.  1. 
fixed  or  limited,  a  compensation  sup-  Owners  of  a  ferry,  whose  exelusiye 
|Hned  to  be  a  fair  equivalent  for  services  franchise  has  ceased  to  exist  by  the  ex- 
rendered  aa  ferryman,  cannot  be  r^jard-  pi  ration  of  the  term  thereof,  have  but 
(^  as  a  vested  interest  beyond  public  one  ferry  right  which  is  confined  to  the 
control,  and  does  not  preclude  the  grant-  established  landings,  and  cannot  change 
ing  of  other  licenses  for  the  same  place,  their  landings  from  one  street  to  an- 
l>oif  V.  Stetson,  8  Me.  365.  other,  or   establish  new  ones  at  Otnsr 

^Charles  River  Bridge  v.  Warren  streets,  to  the  injury  of  the  wharves  of 
Bridge,  7  Pick,  344;  Affirmed  in  11  Pet.  adjoining  land  owners,  without  author- 
•20,  9  L.  ed.  773;  Mills  v.  Bt.  Clair  ity  from  the  county  court.  Price  r. 
Ccmmty,  7  HI.   197;   Smith  v.  Barkins,   Knott,  8  Or.  438. 
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ferries  for  the  purpose  of  insuring  to  travelers  a  safe  and  convenient 
method  of  crossing  water  which  may  obstruct  their  journey.^  Tho 
legislature  may  place  such  restrictions  upon  the  grant  of  the  fran- 
chise as  it  wishes  to  make.^  And  it  will  not  be  presumed  to  have 
intended  to  deprive  itself  of  the  power  of  promoting  the  public  good 
by  the  necessary  r^ulation  of  the  operation  of  the  ferry.^  The  con- 
trol and  management  of  the  ferry  may  be  delegated  to  any  govern- 
mental agency.^  The  legislature  retains  its  right  to  control,  even 
though  the  ferry  belongs  to  a  municipal  corporation.*  Whether  the 
state  will  itself  operate  the  public  ferries  within  its  borders,  or 
whether  it  will  confer  this  right  on  others,  and  the  terms  on  which 
it  will  give  others  this  special  privilege,  and  whether  an  exclusive 
franchise  shall  be  granted, — ^these,  and  all  other  questions  connected 
with  the  subject,  are  absolutely  within  the  control  of  the  legislature.*^ 
The  regulation  of  the  ferry  is,  however,  a  public  matter,  and  a  private 
citizen  has  no  right  to  maintain  an  action  to  compel  the  maintenance 
of  the  ferry.^  Where  a  person  is  enjoined  from  operating  an  illegal 
ferry  at  a  specified  point  on  a  river,  and  the  county  court  afterwards 
establishes  a  ferry  at  that  point,  and  licenses  such  person  to  maintain 
and  operate  it^  the  injunction  is  properly  dissolved.®  The  legislature 
may  require  the  ferryman  to  give  a  bond  for  the  faithful  performance 
of  his  duties.*  And  the  wrongful  operation  of  a  ferry  for  toll  may  be 
prevented  by  an  information  in  the  nature  of  a  quo  warranto.  ^^ 

^Kerhy  v.  Letcis,  6  U.  0.  Q.  B.  O.  S.  has  not   complied   with   the    law.     His 

207;  Hudson  y.  Cuero  Land  d  Emigra-  right   ean   only   be   questioned    by    the 

Hon  Co.  47  Tex.  66,  26  Am.  Rep.  289;  state.     Douglass's   Appeal,  118    Pa.  65. 

Smith  V.  Harkins,  38  N.  G.  (3  Ired.  Eq.)  12  Atl.  834. 

613,    44    Am.    Dec.    83;    MoRoheris    t.       The  municipal  authorities  of  a  village 

Washhume,  10  Minn.  23,  Gil.  8;  Gross  cannot  institute  a   suit  to   contest   an 

V.  Hopkins,  6  W.  Va.  323.  owner's    right   to    a    ferry.     Conner   v. 

*Pow€r  V.  Athens,  99  N.  Y.  592,  2  N.  Paxson,  1  Blackf.  207. 
E.  609.  'Hostler  v.  Marlowe,  44  W.  Va,  707, 

''PifiU  V.  Covington  d  (7.  Bridge  Co.  30  S.  E.  146. 
8  Bush,  31.  'A  bond  for  a  ferry  license,  when  re- 

*Simon  v.  Northup,  27  Or.  487,  30  L.  quired  by  statute,  cannot  be  regarded  as 

R.  A.  171,  40  Pac.  560.  a  voluntary  bond  on  the  ground   that, 

^People  V.  2V6U7  York,  32  Barb.  102;  independently  of  statutory  enactments, 

Simon  V.  Northup,  27  Or.  487,  30  L.  R.  a  person  was  under  no  moral  obligation 

A.  171,  40  Pac.  560.  to  give  a  bond  before  he  oould  exercise 

^Patterson  v.  Wollmann,  5  N.  D.  608,  the    privilege   of    keeping    a    ferryboat 

33  L.  R.  A.  536,  67  N.  W.  1040.  upon  his  own  land  ana  demand  compen- 

^Pain  T.  Patrick,  3  Mod.  289,  1  Salk.  sation  from  those  who  received  his  serv- 

12.  ices.     Johnson  v.  Erskine,  9  Tex.   1. 

But  if  toll   had  been  extorted   from       "  Such  an  information  was  discharged 

8ucli  a  person,  then  he  would  have  been  in  Rex  v.  Reynell,  2  Strange,  1161,  "be- 

Kpecially   damaged  and  entitled   to  his  cause  it  only  appeared  he  took   money 

action.     Ihid.  of  passengers,  which  is  not  settinir  up 

Those  who  show  no  right  to  set  up  a  an  exclusive  right,"  although  it  is  held 

ferry  have  no  standing  to  allege  that  the  that  Huch  an  information  would  lie  lor 

occupant  of  an  exclusive  ferry  franchise  claiming  an  exclusive  ferry. 
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307a.  Sates  of  toll.— The  taking  of  toll  being  the  one  element  of  a 
ferry  franchise  which  is  a  part  of  the  public  prerogative,  that  is  the 
thing  which,  above  all  others,  the  public  has  a  right  to  regulate  and 
control.  Unless  the  rate  of  toll  is  fixed  in  the  contract  of  the  licensee, 
the  state  may  at  any  time  fix  rates  which  will  be  reasonable  for  the 
serv-ice  performed;^  and  the  rates  fixed  by  the  authorities  must  con- 
form to  the  directions  of  the  statute.^  The  taking  of  excessive  toll 
is  a  public  oflFense.'  A  variation  in  the  rate  of  toll  exacted  by  a  ferry 
keeper  will  not  affect  his  franchise  so  as  to  deprive  him  of  a  right  of 
action  against  another  for  disturbing  it*  The  rates  cannot  be  fixed 
so  low  that  the  cost  of  operation  will  exceed  the  income,*^  or  so  as  to 
be  unreasonable  under  all  the  circumstances  of  the  case.®  A  ferry 
company  whose  charter  is  subject  to  alteration  at  the  pleasure  of  the 
legislature  may  be  required  to  take  low^er  rates  of  tolls  from  pas- 
angers  on  street  cars  which  cross  on  its  boats."^  The  corporation  may 
be  required  to  post  the  rates  which  it  is  authorized  to  exact.®  Where 
a  ferry  license  fixed  the  rate  of  ferriage,  such  rate  wiU  continue  on 


'People  T.  New  York,  32  Barb.  102; 
state  y.  Hudson  County,  23  N.  J.  L. 
206,  Affirmed  in  24  N.  J.  L.  718. 

Xo  vested  right  is  acquired  by  the 
owner  of  a  ferry  franchise  in  the  rate  of 
tolls  fixed  by  county  commissioners, 
where  the  charter  provides  that  such 
ferry  shall  be  subject  to  the  same  regu- 
iitions  as  other  ferries  are,  "or  may 
hereafter  be,"  by  the  laws  of  the  terri- 
tory; but  such  rates  are  subject  to 
change  under  a  subsequent  law  giving 
county  commissioners  authority  to  al- 
ter rates  of  ferriage.  Stephens  v.  Pow- 
ell, 1  Or.  283. 

'Bedimger  ▼.  Drake,  Sneed  (Ky.)  97; 
Troutman  v.  Smith,  105  Ky.  231,  48  S. 
W.  1084. 

•Where  the  owner  of  a  ferry  extorts 
fvceasive  toll  of  divers  persons,  each  act 
i-onstitutes  a  separate  offense.  King  v. 
Roberts,  1  Shower,  389. 

^Trotter  v.  Harris,  2  Younge  ft  J.  286. 

*Com.  v.  Covington  d  O.  Bridge  Co,  14 
Ky.  L.  Rep.  836,  21  S.  W.  1042;  Rohn 
T.  Beardstown,  32  111.  App.  407. 

The  burden  is  on  the  owner  of  a  ierry 
Keking  an  increase,  to  show  that  ferr}' 
rates  established  by  an  ordinance  of  a 
municipal  corporation  are  unreasonably 
low;  and,  in  the  absence  of  definite 
proof  M  to  fixed  charges  and  receipts, 
it  will  be  preaomed  that  the  rates  so 


fixed  are  fair  and  reasonable.     Rohn  v. 
Beardstown,  32  III.  App.  407. 

•Upon  appeal  from  an  order  of  a 
county  court  of  Kentucky  reducing  the 
ferry  rate  to  be  charged  by  a  certain 
ferry  for  foot  passengers,  the  court  of 
appeals  will  reverse  such  order  where 
such  reduction  appears  unreasonable, 
when  the  net  profits  derived  therefrom 
and  the  risk  from  accidents  assumed  are 
taken  into  consideration.  Troutman  v. 
Smith,  105  Ky.  231,  48  S.  W.  1084. 

''Parker  v.  Metropolitan  R.  Co,  109 
Mass.  506. 

•Where,  as  provided  by  statute,  the 
rate  of  ferriage  for  wagons  has  been 
fixed  by  the  county  court  and  posted, 
the  ferryman  cannot  charge  as  a  com- 
mon carrier  for  the  contend  of  a  wagon 
separately  from  the  wagon  itself.  Kelly 
V.  Altemus,  34  Ark.  184,  36  Am.  Rep.  6. 
A  statute  requiring  ferry  companies 
to  post  conspicuously  schedules  of  the 
rates  of  ferria^  charged  thereon  by 
them  and  authorized  by  law  to  be 
charged,  and  making  a  violation  of  its 
provisions  a  misdemeanor,  is  not  appli- 
cable to  a  foreign  corporation,  since  it 
could  not  be  punished  within  the  state 
for  a  misdemeanor;  nor  does  it  require 
rates  to  be  posted  except  in  cases  where 
they  are  restricted  by  law.  Blanchard 
V.  Hoboken  Land  d  Improv,  Co.  25  N. 
Y.  8.  R.  666,  6  N.  Y.  Supp.  279. 
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the  subsequent  renewals  of  the  license^  although  the  renewals  are 
silent  on  that  question.^ 

308.  Right  to  transfer  franchise.—  As  has  been  seen/  the  character 
in  which  a  ferry  franchise  was  first  known  to  the  law  was  that  of  an 
incorporeal  hereditament.  There  is  no  doubt  that  so  long  as  it  re- 
tained that  character  it  was  transferable.*  Under  this  view  of  the 
character  of  the  property  the  legal  title  can  only  be  transferred  by 
deed ;  but  one  who  buys  and  pays  for  a  ferryboat  and  appurtenances, 
and  is  placed  in  full  possession  of  the  ferry  by  the  owner  under  such 
purchase,  has  the  equitable  title  thereto,  though  no  deed  has  ever 
passed,  and  can  maintain  an  action  for  damages  for  injury  to  such 
franchise  caused  by  the  unauthorized  act  of  another.'  But  the  grants 
under  the  modem  statutes  assume  more  nearly  the  character  of  mere 
licenses,  and  as  such  the  question  whether  or  not  they  can  be  trans- 
ferred will  depend  upon  the  wording  of  the  statute  and  the  general 
policy  of  the  state.^  The  state  may  consent  to  the  assignment  of 
the  license,  and  in  analogy  to  its  original  character  it  will  be  re- 
garded as  transferable  unless  the  right  to  transfer  it  is  prohibited 
by  the  state. '^  The  state  alone  can  question  the  right  to  assign  tho 
franchise.®  Where  the  right  to  the  franchise  is  made  to  depend  ou 
riparian  ownei-ship,  the  franchise  will  pass  with  the  riparian  land." 

*8tate  v.  Sickmann,  65  Mo.  App.  490.  and  a  satisfaction  will  protect  the  oom- 

*  See  ante,  §  283,  pany  paying  against  all  further  claims: 

*  Evans  v.  Hughes  County ,  3  S.  D.  580,  and  with  the  method  of  apportionment 
64  N.  W.  603 ;  Little  Rock  d  Ft,  8.  R,  the  company  has  no  concern.  Columbia 
Co,  V.  McGehee,  41  Ark.  202;  Oreer  v.  d  D.  Bridge  Co.  v.  Oeise,  34  N.  J.  Jj.  268. 
Haugabooky  47  Ga.  282;  Billings  v.  *Mis8i88ippi  River  Bridge  Go.  ▼.  Lon 
Breinig,  45  Mich.  65,  7  N.  W.  722.  ergan,  91  HI.  508;  Charles  River  Bridge 

Absence  from  the  state  of  the  original  v.  Warren  Bridge,  7  Pick.  344. 
grantee  of  a  ferry  license  without  giv-  *The  Indiana  statute  recognizing  fer- 
ing  a  new  bond  as  required  by  law  is  ry  rights  in  riparian  proprietors  does 
no  sufficient  reason  for  revoking  the  not  limit  the  right  to  the  grantee  of  the 
ferry  franchise,  as  such  grant  is  an  in-  soil,  but  he  may  convey  it  and  still  re- 
corporeal  hereditament,  which  is  a  sub-  tain  the  fee  in  the  land;  and  the 
ject  of  sale,  and  would  descend  to  the  grantee  of  such  right  acquires  the  u^e 
heirs,  and  such  bond  might  be  given  by  of  the  soil  for  a  ferry  landing  as  fully 
the  heir,  alienee,  or  lessee.  Garrett  v.  as  though  he  were  the  grantee  of  the 
Ilickefts,  9  Ala.  529.  soil.     Bowman    v.    Wathen,   2    McLean, 

Likewise,  a  ferry  franchise  is  not  lost  376,  Fed.  Cas.  No.  1,740. 

by  the  death  of  the  party  to  whom  it  "iVia?ofi  v.  Reid,  8  S.  D.  507,  32  L.  R. 

was  granted,  but  passes  to  his  represen-  A.    315,  67    N.  W.    57;  Montgomery  v. 

tatives.     Lippencott     v.     Allander,     27  Multnomah  R.   Co,   11  Or.  344,   3  Pac. 

Iowa,  460,  1  Am.  Rep.  299.  435. 

The  widow   and  children   of  a  ferry  *Evans  v.  Kroutinger  (Idaho)  72  Pfcc 

oAvner  who    died    without  disposing    of  882. 

his  real  estate,  and  who,  since  his  death,  ^Maysville   v.   Boon,   2   J.   J.    Marsh, 

have  maintained  the  ferry  and  are  in  224;  Smith  v.  Harkins,  38  N.  C.  (3  Ired. 

possession,  have  such  a  joint  interest  in  Eq.)   613,  44  Am.  Dec.  83. 

an  award   of   damages   against   a   toll-  Under  the  Kentucky  laws,  a  franchise 

bridge   company   that   they   are   proper  for  a  ferry  across  the  Ohio  river  is  a 

parties  to  the  proceedings  to  procure  it,  property  right  incident  to  the  title  to 
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Therefore,  where  one  of  two  tenants  in  common  to  land  and  a  ferry 
which  was  appurtenant  to  the  land  purchased  the  other's  interest  in 
the  land,  such  other's  interest  in  the  ferry  franchise  passed  as  an 
incident  of  the  grant  of  the  land,  and  the  grantee  as  such  proprietor 
is  liable  to  indictment  for  failure  to  keep  it  in  repair.®  And  a  ferry 
franchise  may  be  partitioned,  in  connection  with  the  land  on  each  side 
of  the  stream  forming  the  landings,  in  the  same  manner  as  real  es- 
tate.'  And  where  the  right  to  tlie  franchise  depends  upon  ownership 
of  the  land,  the  landowner  cannot  confer  the  right  separate  from  the 
land.^^  If  the  franchise  is  not  annexed  to  the  land,  title  to  it  may  be 
transferred  independently  of  the  land.*^  A  grant  of  riparian  lands 
on  one  side  of  a  stream  "with  all  the  appurtenances"  confers  no  right 
or  interest  in  a  ferry  franchise  belonging  en  gros  to  a  plankroad  com- 
pany, but  which,  since  its  nonuser,  had  been  occupied  and  claimed 
by  the  grantor  who  owned  the  fee  to  the  land  at  both  termini.**  A 
prohibition  against  transfer  of  a  ferry  franchise  does  not  apply  to 
a  transfer  of  his  interest  by  one  person  to  another.*'  When  bridge 
and  ferry  franchises,  purporting  on  the  face  of  the  grant  to  be  ex- 
clusive, are  conveyed  by  deed  in  fee  simple  with  warranty  of  title 
against  the  vendor  and  his  heirs  only,  the  purchaser,  in  the  absence 
uf  any  fraud  on  the  part  of  the  vendor,  takes  the  risk  of  the  grant 
proving  exclusive  or  not  exclusive  in  its  legal  operation.**  If  the 
franchise  is  transferred,  it  is  subject  to  the  same  control  by  the  fran- 
chise-granting power  in  the  hands  of  the  assignee  that  it  was  in  the 
liands  of  the  original  grantee.** 

land  on  that  side,  alienable  and  descend-  firming  the  transfer  of  a  ferry  property 
ibie,  of  whidi  the  legislature  has  no  to  an  individual,  and  declaring  his  title 
power  to  devest  the  owner  by  a  retroac-  thereto  to  be  absolute  and  perfect,  with 
live  statute.  A  statute,  therefore,  giv-  full  power  to  sell  and  convey  the  same, 
ing  the  county  courts  the  power  to  re-  merely  confirms  in  such  grantee  such 
Toke  the  franchise  of  a  nonresident  who  rights  as  he  acquired  under  his  pur- 
has  not  sold  such  ferry  to  a  resident  cit-  chase,  and  does  not  devest  the  title  of 
izen  within  one  year  after  his  removal  remaindermen  in  an  undivided  one  half 
from  that  state  or  the  accrual  of  his  thereof.    Ibid, 

right,  if  he  was  already  a  nonresident,  ^^Haynes  v.  Wells,  26  Ark.  464,  Mod- 
is  unconstitutional  and  void  as  to  the  ified  in  Little  Rock  d  Ft,  8,  R.  Co.  v. 
vendee  of  one  who  acquired  his  franchise  McOehee,  41  Ark.  202. 
prior  to  the  enactment  of  such  statute.  "Kennedy  v.  Covington,  8  Dana,  50. 
Dufow  V.  Stacey,  90  Ky.  288,  29  Am.  A  ferry  operated  under  a  license  from 
•St.  Rep.  374,  14  S.  W.  48.  the  state  does  not  pass  to  the  grantee 

So,  a  lessee  of  land  and  ferry  annexed  under    a    conveyance    of    the    adjoining 

becomes   the    owner    during    the    term.  land.     Qourdine  v.  Davis,  1  Bail.  L.  469. 

fiipjr*  V.  Ferrell,    34   N.    C.    (12    Ired.  ^Haithcock  v.  Swift  Island  Mfg,  Co. 

L.)  1.  72  N.  C.  410. 

'Stats  ▼.  WUlis,  44  N.  0.  (Busbee  L.)  "^Carroll  v.  Campbell,  110  Mo.  567,  19 

223.  S.  W.  809. 

*Hohn  T.  Harris,  130  111.  525,  22  N.  E.  ^*WHght  t.  Shorter,  56  Ga.  72. 

587.  ^^Evans    T.    Kroutinger    (Idaho)    72 

An  act  of  the  general  assembly  oon-  Pac.  882. 
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308a.  How  far  a  personal  tnwt. —  Where,  under  the  policy  of  the 
state,  a  ferry  franchise  is  a  mere  license  conferred  upon  the  licensee 
as  a  personal  trust,  it  cannot  be  transferred  without  the  consent  of  the 
state,  and  any  attempt  to  make  such  transfer  will  render  the  license 
subject  to  forfeiture;  and  it  has  been  held  that  this  character  is  given 
to  the  ferry  franchise  by  a  statutory  provision  that  no  one  shall 
operate  a  ferry  without  obtaining  a  special  license  therefor.^  This 
ruling,  however,  loses  sight  of  the  fact  that  the  license  is  not  re- 
quired because  of  the  personality  of  the  licensee,  but  because  no  one 
has  a  right  to  operate  a  ferry  and  exercise  the  prerogative  right  of 
taking  toll  unless  he  is  autliorized  to  do  so  by  the  state.  Therefore, 
the  license  is  for  the  protection  of  the  public,  and  is  not  personal  to 
the  licensee.  Under  a  statute  authorizing  a  board  of  supervisors  to 
grant  a  license  to  keep  a  ferry  to  a  suitable  person  owning  the  land 
through  which  the  highway  adjoining  the  ferry  shall  run,  and  requir- 
ing the  execution  of  a  bond  that  he  will  fnithfully  keep  and  attend 
such  ferry,  a  license  to  keep  a  ferry  is  not  assignable.*  But  when  the 
license  is  held  to  be  a  personal  trust,  it  cannot  be  transferred  without 
the  consent  of  the  state ;  nor  will  it  descend  to  the  heirs  or  personal 
representatives  of  the  licensee  f  nor  is  it  the  subject  of  levy,  sale,  or 
delivery  under  execution.*  The  state  may,  however,  give  its  assent 
to  a  transfer.'  It  will  be  presumed  that  a  ferry  is  kept  by  and  for  the 
person  who  has  a  license  to  keep  it,  and  who  is  responsible  to  the  pub- 
lic and  to  individuals  for  its  safe  and  commodious  condition.* 

309.  Contracts  affecting  ferry. — The  right  to  operate  a  ferry  is  the 
subject  of  lease  imless  such  course  is  forbidden  by  the  statute,  and  die 
rights  of  the  persons  under  the  lease  will  be  determined  by  the  con- 
struction of  the  instrument  in  the  same  manner  as  similar  rights  are 
determined  under  other  contracts  between  landlord  and   tenant^ 

^The  Maverick,   1  Sprague,  23,   Fed.  *Haekeii  ▼.  Multnomah  R.  Co.  12  Or. 

Cas.  No.  9,316.  124,  53  Am.  Rep.  327,  6  Pae.  659. 

*WUlard  v.  Foray  the,  2  Mich.  N.  P.  ^Brearly  y.  Iforrie,  23  Ark.  614. 

190.  '  A  lease  of  a  ferry,  requiring  the  les- 

'  An  injunction  will  be  granted  at  the  see  to  keep  a  good  and  sufficient  steam 

ftuit  of  the  owner  of  a  ferry  franchise  to  ferryboat    for    the    safe    conveyance   of 

restrain  the  operation  of  another  ferry  passengers  at  all  usual  and  reasonable 

between  the  same  points  by  the  admin-  times  without  delay,  is  broken  by  fre- 

istratrix  of  one  not  the  riparian  owner,  quent  failure  of  the  lessee  to  answer  ap- 

who  carried  on  such  ferry  under  a  li-  plications  of  persons   for  passage  over 

cense  from  the  county  court,  as,  under  the  river  and  for  refusing  for  hours  to 

the  Oregon  statutes,  such  a  ferry  license  notice  such  applications ;  and  the  facts 

is  a  mere  personal  trust  which  expires  that  the  lessee's  wood  was  green,  and 

with  the  death  of  the  grantee.     Knott  v.  his  boat  moored  on  the  opposite  shore 

Fruah,  2  Or.  237.  from  where  the  persons  desire  to  eni- 

*Munroe     v.     Thomas,    6    Gal.    470;  bark,  are  immaterial.  Phillips  v.  Bloom- 
Thomas     V.    Armstrong^     7    Cal.    286;  ington,  1  O.  Greene,  498. 
Fisher  y.  Biggins,  5  T.  B.  Mon.  140.  The  lessee  of  a  ferry  and  a  tract  of 
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Where  a  proprietor  of  one  bank  of  a  river,  who  has  a  license  to  keep 
a  ferry  at  a  place  where  a  public  highway  crosses  the  river,  executes 
a  MTitten  obligation  for  a  lease  of  the  ferry  rights  of  the  proprietor 
of  the  opposite  side  of  the  river,  who  has  obtained  from  the  county 
oourt  an  order  for  a  ferry  from  his  shore,  such  obligation  is  foimded 
upon  a  valid  consideration,  where  it  appears  that  the  obligor,  by 
leasing  the  ferry,  avoided  competition,  and  could  thereby  avail  him- 
self of  the  entire  profits  from  carrying  freight  and  passengers  from 
both  shores  of  the  river.*  Where  one  operates  a  ferry  under  a  license, 
from  the  bank  of  a  river  owned  by  him  to  the  opposite  bank  owned  by- 
one  who  subsequently  obtains  a  license  to  operate  a  ferry  from  his 
bank,  and  the  prior  licensee  rents  the  rival  privilege,  and,  after  the 
expiration  of  the  lease,  the  county  court  refuses  to  renew  the  license 
«»f  the  rival  ferry,  but  does  renew  the  license  upon  a  subsequent  ap- 
plication, the  prior  licensee,  who  operated  the  ferry  at  the  same  place 
between  the  time  that  the  court  refused  to  renew  the  license  and  the 
time  when  it  was  granted,  is  not  liable  to  acount  for  half  of  the  profits 
to  the  rival  ferry  owner,  since,  when  the  county  court  refused  to  re- 
new the  license,  the  right  of  the  licensee  ceased,  and  he  had  no  founda- 
tion for  his  claim  against  the  defendant*  Failure  to  operate  a  ferry 
between  designated  points  for  twenty-nine  days  while  in  the  custody 
of  a  marshal  under  a  libel  and  seizure  for  money  due  employees,  ex- 
cept that  a  schooner  owned  and  operated  by  others  than  the  lessees 
of  the  ferry  was  run  between  such  points  as  the  wind  and  weather 
permitted,  the  ferry  being  subsequently  continuously  operated  by  pur- 
chasers at  the  sale  to  whom  the  lease  was  assigned,  does  not  work  a 
ffirfeiture  of  the  lease  by  virtue  of  a  covenant  therein  that  the  prem- 
ises shall  be  used  in  good  faith  continuously  during  the  existence  of 
the  lease  for  the  usual  and  ordinary  business  of  a  ferry,  and  a  pro- 

Und  on  one  side  of  a  etream,  bein£[  the  to  operate  the  same  after  his  lease  ex- 
only  ferry  at  that  point,  is  not  evicted  pires,  claiming    exclusive    privilege  un- 
therefrom,  so  as  to  justify  an  abandon-  der    an  act  of  legislature    passed    just 
meat  and  release  him  from  the  payment  prior    to  such    expiration,  nevertheless, 
of  further  rent,  hy  the  passage  of  an  act  would  be  deemed  to  hold  and  operate  un- 
of  legislature  giving  a   land  owner   on  der  the  title  of  his  lessor  also  holding 
the  opposite  Me  of  the  stream  the  right  under    a    legislative    grant,    where    he 
to  a  license  for  a  ferry  on  his  side,  and  never   surrendered    his    possession   ob- 
to  bave  all  the    privileges   of  a    ferry  tained   under    the    lease,    and    had   ob- 
f^^eper  from  that  side  with  mutual  priv-  tained  the  consent  of  a  subsequent  les- 
^kgtM  of  landing,  under  which  act  the  see  to  allow  him  to  operate  the  same 
^^nee,  having   purchased   the   opposite  until  the  respective  rights  of  the  parties 
^^ore.  acquired  a  license,  and  thereafter  were  determined  by  a  subsequent  legis- 
^pented    such     ferry     therefrom,    and  lature.     Walker  v.  Tipton,  3  Dana,  3. 
Abandoned    his    rights    under  the  lease.  'Clegg  v.  Roane,  21  Ark.  361. 
^uf  f.  Walker,  1  Ind.  193.  *Bell  v.  Olegg,  25  Ark.  26. 
The  leMee  of  a  terry,  who  continues 
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vision  that  the  lease  shall  be  forfeited  for  default  in  any  covenants/ 
A  contract  between  a  railroad  company  and  a  ferry  company  by  which 
the  former  binds  itself  to  employ  the  latter  to  transport  for  it  across 
the  Mississippi  river  at  St.  Louis  all  persons  and  property  which  shall 
be  taken  across  the  river  either  way  "to  or  from  Bloody  island"  and 
"to  or  from  St.  Louis/'  being  a  contract  in  restraint  of  competition 
in  trade,  will  not  be  construed  as  implying  a  prohibition  on  the  parr 
of  the  railroad  company  to  extend  its  tracks  to  some  other  point  anil 
there  employ  another  ferry  to  transport  its  passengers  and  freight 
from  and  to  St.  Louis.^  An  executed  agreement  to  advance  purchase 
money  of  land  in  consideration  that  the  purchaser  shall  secure  the 
ferry  right  in  the  land  for  the  use  of  the  lender,  and  the  taking  of 
the  title  in  the  name  of  the  purchaser,  create,  as  to  the  ferry  ri^t^  an 
implied  trust  in  favor  of  the  lender.®  Permission  to  operate  a  ferrv 
across  a  bayou  under  the  control  of  a  canal  company,  given  on  oondi 
tion  that  it  shall  not  impede  navigation,  may  be  recalled  when  ascer- 
tained to  be  inconvenient  and  a  hindrance  to  vessels. "^ 

810.  Public  duties  of  ferryman. — The  holder  of  a  ferry  franchise 
owes  certain  duties  to  the  public  because  of  the  privileges  given  him, 
and  he  has  certain  rights  in  return,  which  are  accorded  him  as  oom- 
pensation  for  the  duties  performed.  Among  his  duties  are  to  provide 
adequate  means  for  accommodating  the  traffic,  and  to  have  the  ferrv 
in  readiness  for  use  at  all  times  when  it  could  reasonably  be  de 
manded  under  all  the  circumstances  of  the  case.  Furthermore,  h 
must  refrain  from  interference  with  traffic  on  the  river  more  than  i> 
reasonably  necessary.  Failure  of  the  licensee  to  perform  his  dutie- 
may  be  ground  for  forfeiture  of  his  license.^  The  law  establishe> 
ferries  for  the  public  good  and  convenience,  and  not  for  the  individual 
profit  of  the  keeper ;  and  he  who  accepts  this  trust  must  provide  him- 
self with  proper  boats  to  aecoiumodate  the  public  at  all  stages  of 
water,  either  high  or  low,  or  suffer  the  consequence  of  his  neglect* 
One  who  accepts  a  ferry  franchise  is  bound  to  furnish  reasonable  ae 
oommodations  to  the  public,  to  submit  to  the  general  ferry  regula- 
tions throughout  the  state,  and  to  take  just  and  reasonable  toll  as 
from  time  to  time  the  legislature  shall  establish.*  Where  a  railroad 
corporation,  whose  charter  is  subject  to  alteration  by  the  legislature. 

*Heywood   v.  Berkeley   Land  rf    Toini  ^New  York  v.  Staring  106  N.  Y.  I,  12 

Tmprov.  Asso.  71  Cal.  349,  12  Pao.  232.  \.  E.  631. 

'^Wiggins  Ferry  Co.  v.  Ohio  d-  M.  R.  -Jdhine  v.  Midgett,  25  Ark.  474. 

Co,  72  111.  360.  *Charlea    River     Bridge    v.     Warren 

•Willuims  V.  Turner,  7  Ga.  348.  Bridge,  7  Pick.  344. 

''Singer   v.  Carondelct    Canal  d    Xav. 
Co.  39  La.  Ann.  478,  2  So.  102. 
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has,  under  legislative  sanction,  acquired  an  existing  ferry  franchise 
sa  an  extension  and  part  of  its  railroad  line,  the  legislature  may  re- 
quire such  corporation  and  its  successors  to  operate  the  ferry.* 

811.  E^^ht  of  ferryman  to  tolls. — A  ferry  franchise  includes  the 
right  to  take  tolls,  and,  in  the  absence  of  any  particular  act  on  the 
part  of  the  licensee  T^'hich  will  prevent  his  insisting  upon  his  rights, 
there  is  no  question  of  his  right  to  enforce  payment  of  them  from 
persons  attempting  to  use  the  facilities  furnished  by  him.  The  right 
to  take  toll  may  be  released  by  custom*  or  by  contract,*  and  a  con- 
tract  giving  a  right  to  ferriage  free  of  charge  will  be  given  a  reason- 
able construction.'  The  owner  of  a  ferry  franchise  cannot  encumber 
it  with  perpetual  burdens  the  tendency  of  which  would  be  to  destroy 
its  public  usefulness.  A  contract,  therefore,  made  by  a  ferry  owner 
vith  the  owner  of  land  adjoining  his  landing  on  one  side,  granting 
free  ferriage  to  such  owner  and  family  in  consideration  of  the  privi- 
lege of  lying  his  ferryboat  to  a  tree  on  such  land,  and  of  using  a  por- 
tion thereof  for  ferry  purposes,  is  a  mere  personal  contract,  binding 
upon  such  ferry  owner  and  his  successors  so  long  as  they  voluntarily 
<*ontinue  to  use  the  property  of  such  landowner,  but  cannot  be  enforced 
against  remote  successors  after  the  original  franchise  has  expired, 
and  they  have  ceased  to  make  use  of  the  privileges  granted  by  the 
♦ontract.*  One  continuously  using  a  ferry  without  objecting  to  the 
failure  of  the  proprietor  to  comply  with  a  statute  providing  for  the 
forfeiture  of  tolls  by  owners  of  ferries  neglecting  to  keep  fixed  up  in 
a  conspicuous  place  the  rate  of  toll  will  be  presumed  to  have  used  such 

*BTovHeU  T.  Old  Colony  R.  Co,   164       *An  agrecfment  to  carry  a  person  on 

Ma».  29,  29  L.  R.  A.  169,  49  Am.  St.  a  ferry  free  of  toll   is  not  a  covenant 

Kep.  442,  41  N.  £.  107.  real,  so  ab  to  bind  a  subsequent   pur- 

But  a  railroad  company  is  not  author-  chaser    of  the    ferry,  although    it  was 

ized  to  become  the  owner  of,  or  operate,  made  on  a  partition  of  a  tract  of  land 

a  ferry,  unless  such  power  is  expressly  including  the  ferry  landing  and  a.s  part 

or  by  necessary  implication  given  to  it  consideration    for*  the    transfer    of    the 

by  rtatute;  and  hence,  a  railroad  com-  ferry  landing  to  the  covenantor.     Morsr 

pany  operating   a   ferry   without   such  v.  Oamery  1  Strobh.  L.  514,  47  Am.  Dec. 

statutory  authority  is  not  liable  to  in-  665. 

dictment  for  failure  to  keep  it  in  repair.       *  A  reservation   in  a  sale  of  a  ferry 

Staie  ▼.  Wilmingtfm  d  M.  R.  Co.  44  N.  franchise    of    ferriage    for    the   grantor 

C.  (Busbee  L.)  234.  and  his  family  free  from  all  chargoM  or 

^  A  custom  by  which  all  inhabitants  of  demands  forever,  without  any  spociHod 

a  eertain   Tillage    dwelling    in    ancient  limitation,  entitles  such  grantor  to  the 

booses  had  passage  on  a  ferry  free  of  free   transportation    of    lumber,    whidi. 

toll  is  good  if  founded  upon  a  lawful  under  a  contract  for  the  running  of  his 

hf^inning.    Pain  v.  Patrick,  3  Mod.  289,  mill  by  another,  it  is  his  duty  to  haul 

I  Salk.  12.  to  a  point  requiring  the  crossing  of  the 

And  the  keeper  of  a  ferry  is  not  dis-  river.     Stephens  v.  Kttott,  2  Or.  304. 
cbar^  from  his  duty  to  carry  certain       *Potia  T.  Park,  106  Ky.  202,  49  S.  W. 

persons  free  of  toll  by  his  constructing  1058. 
a  bricige  over  which  they  can  find  pa»- 
«S«-    Ihid. 

Vol  IL— Waters,  79. 
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ferry  under  a  contract  to  pay  the  tolls,  and  cannot^  in  an  action  to  re- 
cover them,  set  up  such  forfeiture  as  a  defense.^ 

312.  What  competition  interferes  with  ferry  license. — As  we  have 
seen,^  a  ferry  franchise  may  be  made  exclusive  so  as  to  entitle  the 
licensee  to  freedom  from  competition.  But  even  in  cases  where  tlie 
attempt  has  been  made  to  make  an  exclusive  grant,  there  is  still  nxmi 
for  construction  as  to  what  will  be  an  interference  with  such  right. 
The  charter  may  fix  the  limits  of  the  exclusive  right  so  definitely  as  to 
preclude  further  controversy  as  to  its  meaning.  In  such  cases  the 
Qj^ly  question  is  whether  or  not  the  person  complained  of  has  carried 
on  a  ferry  within  the  prohibited  boundaries.  And  even  when  it  is 
found  that  some  acts  have  been  done  within  those  boundaries,  the 
further  question  arises  as  to  whether  or  not  the  acts  done  interfere 
with  the  ferry  rights  of  the  licensee.  It  is  not  the  mere  diminution 
of  profits  occasioned  by  a  new  ferry  which  constitutes  it  a  nuisance 
to  an  old  one,  but  to  produce  this  effect  the  new  one  must  be  estab- 
lished within  the  range  of  the  exclusive  right  of  the  old  one,  which 
is  to  be  settled  on  proof  of  use  in  case  of  a  prescriptive  rights  or  by 
the  grant  where  one  exists.^  In  Ncivion  v.  Cvhitt^  which  was  an 
action  for  infringing  a  ferry  franchise,  the  court  said :  The  principle 
by  which  to  decide  whether  the  proximity  of  a  new  passage  across 
the  water  to  an  ancient  ferry  is  actionable  has  not  been  clearly  laid 
down.  It  seems  reasonable  to  infer  that,  if  the  franchise  of  a  fern 
be  established  for  facility  of  passage,  and  if  the  monopoly  be  given 
to  secure  convenient  accommodation,  a  change  of  circumstances  creat- 
ing new  highways  on  land  would  carry  with  it  a  right  to  continue  the 
line  of  those  ways  across  a  Water  way ;  and  it  is  obvious  that  the  single 
landing  place  which  sufliced  for  the  uninhabited  marsh  would  be  ut- 
terly inadequate  for  several  towns  thronged  with  industrious  me 
chanics.**     A  ferry  franchise  is  infringed  by  the  operation  of  a  ferrv 

^Addison  v.  Hard,  1  Bail.  L.  431.  other  biU  filed  by  Churchman  in  1663. 

'  See  ante,  §§  306,  307.  after  the  Restoration,  a  decree  was  made 

^Charles     River     Bridge    v.    Warren  by  Lord  Hale  on  the  18th  of  June,  14 

Bridge,  7  Pick.  344.  Car.  II.,  in  favor  of  the  same  plaintiff. 

'12  C.  B.  N.  S.  58.  that  the  new  ferry  should  be  put  down. 

*  In  C/i wrc/j  man  V.  Tttn^faZ,  Hardr.  162,  In  Charles    River    Bridge   v.  Warren 

it  was  held  tliat  the  owTier  of  a  ferry  is  Bridge,  11  Pet.  420,  9  L.  ed.  773,  Taney, 

not  entitled    to  restrain    the  owner    of  Ch.  J.,  in  referring  to  the  Churchman 

land  i  of  a  mile  off  from  operating  a  Case,  stated  that  it  was  repugnant  tc 

ferry  at  such  point,  as  to  grant  such  all  former  cases,  as  well  as  later  case^. 

relief  would  tend  to  create  a  monopoly.  In  Pim  v.  CureU,  6  Mees.  &  W.  260, 

This  case  was,  however,  expressly  over-  an  action  for  infringing  a  ferry,  Parke, 

ruled  in  Atty.  Oen.  v.  Richards,  2  Anstr.  B.,  stated  that  the   report  of'  Church- 

603,  and  in  Huzzey  v.  Fields  4  L.  J.  Exch.  man  v.  Tunstal,  in  Hardr.  160,  is  incora 

N.    S.  239,  2    Cromp.  M.  &    R.    432,  5  plete,  and  that  the  statement  of  it   in 

Tyrw.  866,   1  Gale,   166.     In  the  latter  Huzzey  v.  Field,  2  Cromp.  M.  A  R.  4:.C 

case  Lord  Abinger  says  that,  upon  an-  4  L.  J.  Exch.  N.  S.  239,  5  Tyrw.  855.  I 
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within  a  short  distance  of  its  UM-niiiii,  and  which  carries  people  whose 
innuo<liate  destination  is  ono  of  the  termini  of  the  licensed  ferry.^ 
A  ferry  franchise  is  not  infringed  by  one  carrying  people  to  a  town 
near  the  terminus  of  the  ferry,  but  at  a  sufficient  distance  from  it  to 
lie  of  substantial  importance  to  those  having  to  pass  to  such  town.*^ 
Where  a  ferryman  is  possessed  of  an  exclusive  ferry  between  certain 
points  he  cannot  maintain  an  action  against  another  for  carrying  per- 
sons across  to  a  place  near  one  of  his  termini,  where  it  is  not  done 
fraudulently  and  for  the  purpose  of  avoiding  the  regular  ferry,  and 
'he  persons  carried  have  no  intention  of  going  to  the  place  situated 
at  the  terminus  of  the  plaintiff's  feiTy.'^  To  be  an  infringement,  the 
rival  transportation  must  be  across  the  stream  in  the  regular  way  in 
which  ferries  operate.*  Rights  of  commerce  give  no  authority  to 
their  possessor  to  infringe  the  ferry  franchise  of  another.®    A  ferr^r 

<»al€,  166,  is  correct;  that  the  decision  ^Tripp  v.  Frank,  4  T.  R.  666;  Eusze^ 
ultimately  waa  for  the  plaintiff.  v.  Field,  2  Cronip.  M.  &  R.  432,  4  L.  J. 

*jaieti  y.  Anderson,  27  Grant  Ch.  (U.  Exch.  N.  S.  239,  1  Gale,  166,  5  Tyrw. 
('.)  4U.  855. 

A  ferry  rifi^ht  is  infringed  by  the  act  He  is  not  a  "customer"  of  the  estab^ 
of  taking  across  a  single  person  who  lished  ferry  who,  wishing  to  go  to  a 
would  otherwise  have  gone  by  way  of  point  half  a  mile  from  the  terminus  of 
the  feny.  North  d  South  Shields  Ferry  the  ferry,  would  have  to  get  therfr 
Co.  V.  Barker,  2  Exch.  136.  through  the  marsh   or   hire  a  boat  to 

*hi  Newton  ▼.  Cuhitt,  12  C.  B.  N.  8.  take  him  there  if  he  patronized  the 
%,  the  distance  was  1,280  yards,  and  it  ferry ;  and  the  ferry  franchise  is  not 
was  held  that  to  carry  persons  to  that  violated  by  one  who  sets  him  over  at 
point,  idio  actually  desired  to  go  there  the  desired  place,  although  the  law  for- 
and  not  to  the  terminus  of  the  ferry,  bids  the  ostablishment  of  a  competing 
was  not  an  infringement.  ferry  within  that  distance.     Taylor    v. 

The  court  said  the  owner  of  a  ferry  Wilmington  &  if,  R.  Co.  49  N.  C.  (4 
tus  a  cause  of  action  against  one  carry-   Jones  L.)  277. 

ing  paasenf^rs  in  the  line  of  the  ferry,  ■  Therefore,  a  ferry  franchise  is  not 
whether  it  is  done  directly  or  indirectly,  invaded  by  one  maintaining  a  line  of 
He  has  a  ri^bt  to  the  transportation  of  steamers  for  the  transportation  of 
passengers  using  the  way.  And,  if  the  freight  along  a  river,  having  a  landing 
alleged  wrongdoer  makes  a  landing  place  at  a  place  2  miles  from,  but  within  the 
near  to  the  ferry  landing  place,  so  as  exclusive  franchise  of,  the  ferry,  no  per- 
to  be  in  substance  the  same,  making  no  so^i^  being  carried  over  the  river  for  fee 
material  difference  to  travelers,  such  <>»•  reward.  Hroadnax  v.  Baker,  94  N. 
wrongdoer  will  be  liable.  But  where  ^-  ®75,  55  Am.  Rep.  633;  Huzzcy  v. 
the  alleged  infringing  ferry  lands  people  ^»<^'^»  2  (>onip.  M.  &  R.  432,  4  L.  J. 
at  such  a  distance  from  the  old  ferry  as  J-.^*^**'  ^-  S-  ^39,  1  Gale,  166,  5  Tyrw. 
to  be  of  substantial  importance  to  the  ^'''d  iSr^  ""*  '^  ^  ^^*'''''  ^^'  ^^ 
panengers,   it   is  not  an   infringement.       .5,  -,     ,        ,   ^.     .     ^^^    . 

toA-o^^ott*.    1  Ve».   Sr.  476.  the  ^  ^''ToT  ^'       *'     '  '         '  " 

:^  tt^^T^rly.t^Z.^.1  Z  Therefore,  equity  will  restrain  the  i„- 

rtmn  before  aii««er  the  operation  of  an  fri„gement  of  a  feirv  franchise  by  a  ves- 

nrfrrngmg  ferry  that  wa.  of  great  in,-  ^,  «„„„,  y^^^      .  ^^j^^  States  hartor 

|«rt«.«eto»largecity,8aidth.9,8l,kc  Hcense  making  rejfular,  hourly  "cxcur- 

the  fer^  on  the  Thames  and  the  pas-  gion,"  between  the  samo  places,  and  so- 

Mfic  of  boAts  to  Gravesend,  which  have  Hciting  persons  to  take  hi«  boat  instead 

»  sole  right  of  carrying,  yet  other  ferrys  of    the     ferry.     Midland    Terminal    .t 

do  carry  every  day,  and  it  ia  not  held  Ferry  Co.  v.  WiUon.  28  N.  J.  Eq.  537 

aa  infringement  of  their  ri^t.  See  also,  |  12a,  ante. 
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right  is  not  limited  to  boats  exceeding  a  certain  size  or  burden,  so  as 
to  permit  otliers  to  operate  a  ferry  of  smaller  burden,  by  a  statute  de 
daring  that  if  any  person  should  use  any  boat  exceeding  a  specifieM 
burden  in  ferrying  for  hire  across  a  river,  he  should  be  subjected  to  a 
penalty,  as  such  statute  merely  added  accumulative  remedy  by  way  of 
penalty.^ ^  In  Norwood  v.  Norvoody^^  Hanson,  Chancellor,  in  refus 
ing  to  determine  the  right  to  an  injunction  to  restrain  the  operation 
of  a  rival  ferry  by  one  tenant  in  common  of  an  existing  ferry,  be- 
cause of  insufficiency  of  the  evidence  before  him,  considered  that  if 
two  persons  agree  to  set  up  at  their  joint  expense  a  ferry  for  the  ac- 
commodation of  travelers  on  a  certain  road,  and  the  ferry  is  accord- 
ingly set  up,  the  setting  up  of  another  ferry  by  one  of  such  persons 
for  his  own  emolument  within  a  short  distance  of  the  first  ferry  to 
accommodate  the  same  set  of  travelers  would  be  a  violation  of  the 
right  and  interests  of  his  partner ;  but  if  the  ferry,  although  near  by, 
is  only  for  the  accommodation  of  the  travelers  on  another  road  who 
would  not  otherwise  cross  at  the  old  ferry,  the  other  owner  would  not 
be  entitled  to  have  it  suppressed.  A  person  operating  a  ferry  is  liable 
for  the  act  of  his  servant  in  landing  a  person  at  a  point  which  in- 
fringes another  ferry  franchise.*' 

312a.  Carriage  without  compensation. —  Under  the  rule  that  the 
owner  of  land  on  a  stream  may  maintain  a  boat  for  the  use  of  himself 
and  family  without  the  necessity  of  obtaining  a  ferry  license,  he 
cannot  be  regarded  as  infringing  the  rights  of  an  exclusive  licensee 
if  he  merely  uses  his  boat  for  the  accommodation  of  his  family  or 
business.  The  question  then  arises,  How  far  can  he  make  use  of  his 
skiff  for  the  accommodation  of  others  without  infringing  the  ferry 
right  ?  It  has  been  held  that  there  is  no  infringement  of  such  right 
unless  the  owner  of  the  private  boat  takes  a  fee  or  reward  for  hi? 
services.^  In  H miter  v.  Moore^  it  was  held  that  a  ferry  licensee  ha- 
no  right  to  prevent  citizens  from  using  their  own  boats  upon  the 
stream  for  a  mile  above  or  below,  carrying  themselves,  their  families, 

^^yorth  d  South  Shields  Ferry  Co.  r.  this    individual    right   the    madiom    or 

Barker,  2  Exch.  136.  cover  of  conveying  travelers  whose  car- 

"4  Harr.  &  J.  112.  riage  I^ally  belongs  to  the  licensed  fer- 

^Huzzey  v.  Field,  2  Cromp.  M.  &  R.  rynian.     Weld  v.  Chapman,  2  Iowa,  624. 

432,  4  L.  J.  Exch.  N.  S.  239,  1  Gale,  166,  So,  one  crossing  a  river  at  a  point 

5  l^rw.  855.  where  there  is  a  ferry,  in  a  canoe  nor 

^Hanson  v.  Webb,  3  Cal.  237 ;  Chapelle  belonging  to   the   owner   of  the   terry. 

V.  WellSy  4  Mart.  N.  S.  427.  but  landing  on  the  other  side  bv  getting 

*  44  Ark.  184,  51  Am.  Rep.  589.  from  the  canoe  into  one  of  the  ferry- 

On  similar  grounds,  it  is  held  that  boats  and  from  thence  to  the  bank,  is 

an  individual  has  the  right  to  transport  not  liable  for  the  rate  of  ferriage  al- 

himself  over  a  river  in  hia  own  boat,  al-  lowed  by  law.    Henry  ▼.  Turner,  %  Port 

though  there  may  be  a  licensed  ferry  at  (Ala.)  23. 

the  same  place;  but  he  may  not  make 
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employees,  giiests^  or  occasionally  a  friend,  or  occasionally  lending 
their  boats  to  each  other ;  but  such  persons,  in  using  the  banks  of  the 
licensee  for  landings  except  at  a  public  highway,  and  in  crossing  his 
lands  to  reach  their  boats,  are  liable  as  trespassers.  But  the  rule  as 
stated  in  those  cases  is  not  quite  broad  enough.  It  leaves  too  much 
i-oom  for  invasion  of  tlie  ferry  right.  The  licensee  cannot  complain 
if  the  neighbor  uses  his  boat  to  carry  himself,  his  family,  or  his  prop- 
iTty  over  the  river,  or  if  he  occasionally  carries  a  guest  with  him.* 
IJut  when  the  private  boat  is  made  a  convenience  by  ferry  patrons  to 
-iich  an  extent  as  seriously  to  interfere  with  the  revenue  of  the  ferry 
or  to  deprive  it  of  custom  which  belongs  to  it,  then  the  licensee  has 
:i  right  to  complain.  Thus,  the  purchase  by  a  number  of  persons,  of 
a  ferryboat  and  landing  places  on  each  side  of  a  river,  and  their  ex- 
ilusive  use  for  the  ferrying  of  such  owners  and  their  families  across 
such  river  by  a  ferryman  employed  by  them  at  a  yearly  salary,  with- 
out carrying  any  other  persons  either  for  toll  or  free,  are  unla'wful  as 
against  the  owner  of  a  regularly  licensed  ferry  established  within  the 
distance  from  such  other  prohibited  by  law,  as  a  combination  formed 
manifestly  for  the  purpose  of  evading  the  payment  of  tolls;  and  he 
may  enjoin  its  use.^  The  owner  of  an  exclusive  ferry  privilege  has 
a  ri^t  of  action  against  a  person  establishing  a  free  ferry  which 
rakes  away  part  of  his  custom,  although  the  perso  \  establishing  the 
free  ferry  receives  no  benefit  from  it,  as  the  ground  of  the  action  is 
the  injury  which  the  owner  of  the  privilege  sustains,  he  having  aa- 
Muned  the  burdens  attached  to  the  privilege.* 

312b.  Bridges. —  The  rule  that  the  grant  of  a  ferry  franchise  should 
be  strictly  construed  prevents  the  erection  and  maintenance  of  a 
bridge  from  being  a  violation  of  a  ferry  franchise,  although  it  is  so 

*  It  n  not  an  infringement  of  an  ex-  across  a  river  gratuitously  persons  who 

dnriTe  ferry  privilege  for  a  person  op-  stop  at  his  hotel  is  liable  in  damages  to 

crating  a  manufacturing  establishment  the  lessee  of  the  exclusive  right  to  keep 

regularly  to  carry  his  property  across  a  ferry  at  that  point.     Fenner  v.  Wat- 

the  river  on  a  flat  boat  at  such  times  as  Hns,  16  La.  204. 

may  be  convenient.     Alexandria.  W.  d       So,  an   unlicensed   person  who,  while 

K.  Ferry  Co.  v.  Wisch,  73  Mo.  655,  39  a  bridge  is  being  repaired,  operates  a 

Am.  Rep.  535.  ferry  for  the  accommodation  of  himself 

*WQrrtn  v.   Tanner ^  21   Ky.   L.   Rep.  and  others  from  whom  he  receives  pay, 

1678,  56  S.  W.  167.  and  thereby  infringes  the  right  of  one 

A  dub  ferry,  of  which  anyone  might  licensed  to  maintain  a  ferry  until  the 

txHsome  a  member  by  taking  shares,  each  bridge  is  completed,  cannot  lirge  that  he 

«ne  of  which  entitled  the  owner  to  a  keeps  only  a  private  ferry,  if  it  was  es- 

<^rtani  number  of  tickets  for  passage  on  tab] i shed  in  consequence  of  the  bridge 

-he  ferry,  established  within  the  limits  bein<v  broken,  and  would  not  have  been 

•»f  an  exclusive  licensed  ferry,  is  an  in-  used   if  the  bridge   had   been   passable, 

iringeroent  upon   the   latter   for  which  Mclnnis  v.  Face^  7S  Miss.  550,  29  So. 

the  lionisee  may  recover  damages.    Din-  836. 
»«•  V.  Humhersione,  26  Can.  S.  C.  264.       *Lonp  v.  Beard,  7  N.  C.   (3  Mnrph.) 

And  a  tavern  keeper  who  transports  57. 
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located  as  to  destroy  the  benefits  of  the  ferry.  ^  Therefore,  extending 
the  approaches  to  a  bridge  so  as  to  intersect  the  highway  beyond  the 
toD  gate  of  a  ferry  across  a  river,  thereby  diverting  travel  from  the 
ferry  and  seriously  reducing  its  revenues,  where  such  extensions  are 
reasonably  essential  to  the  public  convenienoe,  and  are  built  to  sub 
serve  that  end,  does  not  constitute  a  shun-pike,  and  is  not  an  im 
pairmont  or  violation  of  a  contract  within  the  constitutional  prohibi 
tion.'  Depreciation  of  the  profits  of  a  ferry  franchise,  caused  by  the 
opening  of  a  bridge,  erected  at  that  point  by  the  proper  public  audior 
ities,  will  not  be  allowed  as  part  of  the  incidental  damages  in  eatimat 
ing  the  compensation  to  be  allowed  such  ferry  owner  for  a  strip  of 
land  condemned  for  the  erection  of  one  of  the  bridge  piers,  where  the 
franchise  itself,  and  its  exercise,  are  not  impaired  by  the  existence 
of  such  pier.'  If  the  ferry  franchise  is  exclusive,  a  construction  per 
mitting  the  establishment  of  other  means  of  transportation  across  the 
river  should  not  be  so  strict  as  to  result  in  a  confiscation  of  property 
without  compensation,  contrary  to  the  constitutional  inhibition,  for 
there  can  be  no  question  that  a  destruction  of  the  value  of  the  ferrv 
is  a  destruction  of  property.  As  said  by  the  West  Virginia  court,  an 
exclusive  ferry  franchise  is  private  property  within  the  meaning  of  a 
constitutional  provision  which  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation.^ 
Under  such  constitutional  provision  it  is  held  that  a  grant  pro- 
hibiting the  establishment  of  rival  ferries  within  a  certain  dis- 
tance of  the  former  one  will  preclude  the  construction  of  a 
bridge.  When,  however,  the  Constitution  merely  prohibits  the  taking 
of  property,  it  does  not  prevent  the  construction  of  a  bridge  which 
destroys  the  value  of  the  ferry  franchise.  As  said  in  Hydes  Ferry 
Tump.  Co.  V.  Davidson  County,^  the  impairment  or  total  destruction 
of  the  value  of  a  ferry  franchise,  by  the  erection  of  a  bridge  nearby, 

^Piscataqua   Bridge    ▼.    yew    Hamp-  pany  under  an  enabling  act  authorizing 

nhire  Bridge,  7  N.  H.  35;  Dyer  ▼.  Tus-  it  to  make  the  purchase  does  not  create 

kaloosa  Bridge  Co.  2  Port.   (Ala.)   296,  in  any  way  a  perpetual  monopoly,  but 

27  Am.  Dec.  655 ;  Piatt  ▼.  Covington  d  such  law  is  subject  to  repeal  as  against 

r.  Bridge  Co,  8  Bush,  31 ;  Bush  v.  Peru  the  bridge  company,  and  a  new  bridge 

Bridge  Co,  3  Ind.  21 ;  Jones  v.  Keith,  may  be  erected  within  the  restricted  ter- 

:^7  Tex.  394,  14  Am.  Rep.  382.  ritory  without  any  violation  of  vested 

Where  a  law  passed  after  the  estab-  rights.     Wheeling  Bridge  Co.  v.  Whe^- 

lishment  of  a  ferry,  wliich  provides  that  ing  d  B.  Bridge  Oo,  34  W.  Va.  166,  11 

no  ferry  shall  be  established  within  ^  S.  E.  1009. 

mile  of  a  ferry  already  established,  and  *Hyd€S  Ferry  Tump,  Co,  v.  David^tm 

which   is  construed    as  prohibiting    the  County,  91  Tenn.  291,  18  S.  W.  626. 

ostahliahment   of   a   toll    bridge   within  *Moses  v.  Sanford,  11  Lea,  731. 

that    distance,    is    validly    repealed    as  *Mason  v.  Harper's  Ferry  Bridge  Oe. 

ugainst    the    owner  of  such    ferry,  the  17  W.  Va.  396. 

purchase  of  such  ferry  by  a  bridge  com-  •  91  Tenn.  291,  18  S.  W.  626. 
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is  not  a  taking  of  the  former's  franchise  which  will  entitle  its  owner 
to  compensation,  where  the  public  convenience  demanded  the  build- 
ing of  the  bridge,  and  the  same  was  built  to  subserve  that  end,  and  the 
irrant  of  franchise  for  the  ferry  was  not  by  its  terms  exclusive.^  Since 
rhe  grant  of  an  exclusive  ferry  franchise  does  not  exclude  the  con- 
struction of  a  bridge  in  the  vicinity,'  the  ferryman  cannot  complain 
of  the  construction  of  such  bridge  unless  by  the  terms  of  his  charter 
he  has  a  right  to  be  free  from  competition  from  bridges.*  His  rights 
are  not  infringed  by  the  construction  near  him  of  a  railroad  bridge.*^ 
But  the  owner  of  the  ferry  has  a  strong  equitable  claim  to  be  pro- 
jected against  destruction  of  his  business  by  the  construction  of  a 
bridge.  This  consideration  has  led  one  court  to  hold  that  the  con- 
stniction  of  a  bridge  is  a  violation  of  the  spirit  of  the  statute  giving 
the  exclusive  franchise.^ ^  There  is  no  room  for  such  construction, 
however,  in  grants  of  portions  of  the  royal  prerogative,  and  such 

*D]fer    V.   Ttiskaloosa    Bridge    Co.   2  from    the    construction    of    a    railroad 

Port.  (Ala.)  296,  27  Am.  Dec.  055;  PU-  bridge    under    a    statute    providing    for 

*xii(uitta    Bridge     v.     yetc     Hampshire  compensation     for    injuries    caused     by 

Rridgej  7  N.  H.  35.  such  construction,  as  the  injury  to  the 

^S«»  ante,  %  306a.  ferry,  if  any,  results,  not  from  the  con- 

'Piatt   V.  Covington   &  C,  Bridge   Co.  struct  ion,    but    from    the    user,    of    the 

R  Bush,  31.  bridge.     Ibid.     In  so  holding  the  court 

One  who  claims  the  right  to  operate  overruled  Queen  v.  Cambrian  R,  Co.  L. 

a  ferry,  and   who  institutes  an  action  R.  0  Q.  B.  422,  40  L.  J.  Q.  B.  N.  S.  160. 

against  the  owners  of  a  toll  bridge  for  25  L.  T.  N.  S.  84,  19  Week.  Rep.  1138, 

<Hverting  traffic  from  it,  cannot  recover,  which  held  that  the  fact  that  a  ferry  is 

unlesfi   it  appears    that  the    defendants  not  actually  injured  by  the  construction 

collected    tolls  without  lawful    author-  of  a  railway  toll  bridge  and  foot  way, 

ity,  from  persons  using  the  toll  bridge,  which  divert  traffic  from  the  ferry,  un- 

Eon^ger  v.  Little  Rock  Junction  R.  Co.  til  such  traffic  is  actually  diverted,  does 

52  AA.  61,  11  S.  W.  965.  not    prevent    the    injury    from    arising 

A  ferry  company  is  not  entitled  to  re-  from    the    construction    of    the    bridge, 

<»ver    damages     for    the    diversion    of  within  the  meaning  of  the  statute  en- 

tra'vel  by  the  construction  of  a  bridge  titling   to   compensation    the   owner   of 

upon  its  line,  although  it  is  entitled  to  property  injuriously  affected  by  the  con- 

damages  for  injuries  to  it  by  the  plac-  struction  of  the  railway, 

injr  of  piers  in  such  a  way  as  to  inter-  But  where  a  ferry  is  attached  to  the 

fere  with  the  passage  of  its  boats.     Riv-  adjoining  land,  an  injury  to  it  by  the 

fTton  Ferry    Co.    v.    McKeettport    d    D.  construction  of  a  railway  bridge  entitles 

Bridge  Co.  1  Pa.  Super.  Ct.  oST.  the  owner  to  compensation  as  for  an  in- 

^Uopkins  Y.  Great  iS'orthern  R.  Co.  L.  jury    to   the   land.     Re   Cooling,    19   L. 

R.  2  Q.  B.  Div.  224.  4G  L,  J.  Q.  B.  N.  8.  J.  Q.  B.  N.  S.  25,  14  Q.  B.  25,   14  Jur. 

265,  36  L.  T.  X.  S.  898.  128. 

And  a  railroad  bridge  is  not  rondered  Although,    in    Pennsylvania,    it    has 

an  infringement  of  a  ferry  franchise  by  been  held  that  the  lawful  construction 

the  fact  that  it  is  provided  with  a  foot  of  a  railroad  bridge  over  a  river  in  surh 

bridge  for  the  use  of  which  no  toll  is  a  way  as  to  interfere  with  a  ferry  laud- 

'^harged,  and   which   is   u.sed  to  enable  ing  is  not  an  injury  to  private  prop- 

passengers  to  go  to  and  from  the  rail-  erty  in   the  ferry  franchise,  for   whicli 

road  station,  although  it  may  be  used  cornpensation     must    be     made.     Pi  Us 

by  trespassers  who  are  not  going  to  the  burgh  d  L.  E.  R.  Co.  v.  Jones.  1 1 1  Pu. 

railroad  sUtion.     Ibid.  204,  56  Am.  Rep.  260,  2  Atl.  410. 

The  owner  of  a  ferry  is  not  entitled  ^''Oafes    v.    MlJnniel,  2    Stew.   (Ala.) 

to  compensation  for  injuries    resulting  211,  19  Am.  Dec.  49. 
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decisions  cannot  be  upheld  on  sound  principle.  The  statute  may 
provide  compensation  for  injury  done  to  the  ferry  by  construction  of 
the  bridge.^* 

313,  Bight  to  sue  for  violation  of  ferry  rightg. — ^A  feny  right  is 
property  which  entitles  the  owner  to  protection  against  those  who 
attempt  to  infringe  it  without  right,^  and,  if  his  right  is  exclu- 
sive, he  is  entitled  to  protection  even  against  an  attempt  by  the 
state  to  establish  a  rival  ferrv.  But  to  entitle  him  to  main- 
tain  the  action,  he  must  show  that  he  has  a  right  to  maintain 
a  ferry;*  and,  in  case  his  rival  is  operating  under  authority 
from  the  state,  he  must  further  show  that  his  ferry  privilege 
ia  exclusive.^     He  may  estop    himself    from    recovering  damages 

"The  injury  to  a  ferry  for  which  a  M'Keever,  Ir.  L.  R.  27  Eq.  464;  CarroU 

bridge  company  would  be  liable  under  v.  Campbell,  110  Mo.  557,  19  S.  W.  S09. 

its   charter   on   building    its  bridge,    is  The    purchaser    of  a    ferry  franchise 

such  as  it  would  be  liable  for  at  common  cannot  maintain  an  action  enjoining  the 

law,  if  it  invaded  the  ferry  right  with-  establishment    of  another    ferry  at   the 

out  statutory  authority.     Columbia  Del-  same  point,  where  he  is  operating  his 

aware  Bridge  Co.  v.  (ieiase,  35  N.  J.  L.  ferry  without  having  obtained  leave  of 

558,  Affirming  34  N.  J.  L.  268.  court  to  make  the  purchase,  or  having 

Whether  or  not  a  ferry  is  property,  if  filed  his  bond  with  surety  in  lieu  of  that 

the  legislature  considers  it  to  be  prop-  of  the  former  owner,  as  is  required  un- 

erty    when    granting   a    bridge    charter  der  the  ferry  laws  of  Kentucky.     Davif 

which   was   accepted  by  the   incorpora-  v.  Connolly,  21  Ky.  L.  Rep.  1459,  55  S. 

tors,  the  bridge  corporation  cannot  es-  W.   691;  Walker  v.  Armstrong,  2  Kan. 

cape  any  of  its  conditions  by  question-  198. 

ing  the  precise  nature  of  the  ferry  right,  *0wen8    Bros.   ▼.   Jjocktcood,   83    Ky. 

as  it  cannot  question  the  propriety  or  266;  Butt  v.  Colbert,  24  Tex.  355. 

expediency  of  a  franchise.     Buckwalter  The  owner  of  a  ferry  may  not  main- 

V.  Black  Rock  Bridge  Co.  38  Pa.  281.  tain  an  action  for  damages  against  the 

^Taylor  v.  Wilmington  d  M.  R.  Co.  49  county  or  the  owner  of  a  subsequently 

N.  C.  (4  Jones  L.)  277.  established  ferry,  for  loss  of  profits  and 

The  construction  of  a   ferry  without  patronage  resulting  from  the  establish- 

public  authority,  so  near  to  a  licensed  nient    of  the    latter  ferry.     SistersviUe 

one  as  to  draw  away  its  custom,  is  a  Ferry  Co.  v.  Russell,  52  W.  Va.  356,  69 

nuisance  for  which  the  owner  of  the  li-  L.  R.  A.  513,  43  S.  E.  107. 

censed    ferry  may  maintain   an    action.  Where  one  operating  a  feny  on  6un- 

8tark  ▼.  \VGmren,  1  Nott  k  M*C.  387,  days  only,  imder  a  license  authorizing- 

9  Am.  Dec.  712.  him  so  to  do,  is  under  no  obligation  to 

The   grantee   of  a   ferry-    privilege   is  keep  up  the  ferry,  being  free  to  abandon 

entitled   to   an    injunction    against   one  it  at  any  time,  his  right  does  not  stand 

who,   having  no  license,   undertakes  to  upon   the   same  footing  as  an  ancient 

operate    another    ferry    in    competition  ferry,  and  he  cannot  maintain  an  action 

with  that  which   is  licensed;   and  it  is  for    infringing    his  right,  although   the 

not    necessary    that    the   grant    of    the  effect  of  the  infringing  ferry  is  to  divert 

ferry  privilege  should  exclude  the  power  traffic.     Letton  v.  Ooodden,  L.  BL  2  Eq. 

to  grant  a  license  for  another  ferry;  but  123,  35  L.  J.  Ch.  N.  S.  427,  14  L.  T.  N. 

it  is  sufficient  that  no  such   second  li-  8.  296,  14  Week.  Rep.  554. 

cense  has  in  fact  been  granted.     Tugwell  A  bill  in  equity  cannot  be  maintained 

v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  by  one  tenant  in  common  against  a  pur- 

S.  W.  120,  13  iS.  W.  654.  chaser   from   the   administrator   of  the 

^Hanger    v.  Little    Rock  Junction    R.  other    cotenant   of   his    interest   in   the 

Co.  52  Ark.  01,  11  S.  W.  965;  Organ  v.  land,  for  an  accounting  for  a  .nhare  of 

AfctnphiM  d  L.  R.  R.  Co.  51  Ark.  235,  11  the  proceeds  of  a  disused  ferry  of  the 

S.     W.     96;     Londonderry    Bridge    ▼.  deceased  cotenant  which  the  purchaser 
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by  coDsentiiig  to  'die  operation  of  the  rival,*  or  by  unfair 
treatment  of  the  one  against  whom  relief  is  asked.  ^  The  only  one 
who  has  a  right  of  aetion  is  he  in  whom  a  grant  lies.^  But  plaintiff 
need  not  produce  a  grant  from  the  Crown,  where  he  proves  that  he  has 
been  in  possession  of  and  used  the  ferry  for  such  a  time  as  will  raise  r 
presumption  of  its  having  been  originally  founded  on  a  grant  In 
one  case  he  had  been  in  possession  for  thirty-  five  years,  which  the 
eoun  held  was  sufficient  to  raise  such  a  presumption.'^  One  tenant 
in  common  of  a  ferry  franchise,  in  sole  possession  thereof,  may  main- 
tain an  action  to  protect  it  from  injury  or  destruction  by  the  opera- 

liad  re-established  in  opposition  to  a  not  appear  in  the  report  of  the  case, 
ferry  which  had  been  run  by  such  but  in  a  note  appended  to  it  the  re- 
<»tenant8  as  partners,  where  the  sur-  porter  gave  the  fc^Iowing  extract  from 
viving  cotenant  declined  to  recognize  tlie  Mr.  Justice  Abney's  note  book:  "By 
purchaaor's  title  to  a  moiety  of  the  land,  the  court,  a  ferry  is  puhlici  juris.  It 
and  refused  to  take  him  into  partner-  is  a  franchise  that  no  one  can  erect 
liip,  as  he  had  the  right  to  enter  upon  without  a  license  from  the  Crown;  and 
x\n-  land  and  enjoy  the  same  as  Ms  prcd-  when  one  is  erected,  another  cannot  be 
♦v;':«ior  had  done.  Spann  r.  Nanoe,  32  erected  without  an  ad  quod  damnum. 
Ala.  527.  If   a    second    is   erected    without   a    li- 

*So,  consent  by  the  owner  of  a  ferry  cense  the  Crown  has  a  remedy  by  quo 
to  the  erection  of  a  bridge  within  the  warranto,  and  the  former  grantee  has 
limits  of  his  exclusive  privilege  will  a  remedy  by  action.  But  what  profits 
prevent  his  recovering  damages  for  in-  it  yielded,  and  what  repair  it  was  in, 
juries  to  his  ferry  right,  caused  by  the  were  proper  for  the  consideration  of 
erection  of  the  bridge.  Morey  v.  Orford  the  jury  to  found  their  damages  upon." 
Bridge,  Smith   (N.  H.)  91.  An  ow^ner  of  a  ferry  is  in  possession 

*The  owner  of  a  ferry,  who  has  re-  of  it,  so  as  to  entitle  him  to  maintain 
^'orted  to  unfair  means  to  divert  travel  an  action  a^inst  a  person  infringing 
irom  the  ferry  and  tollgate  of  another  his  ricrht,  where,  after  having  demised 
on  one  side  of  a  river,  will  not  be  it  to  another  by  parol  at  a  certain  an- 
granted  an  injunction  to  restrain  inter-  nual  rental,  he,  finding  it  unprofitable, 
ference  by  such  tollgate  owner  with  a  proposes  to  become  the  servant  of  the 
private  way  from  his  ferry  to  a  pub-  owner  and  to  accoimt  to  him  for  all 
lie  road  on  the  other  side  of  the  river  money  received  from  passengers  «pon 
on  which  the  tollgate  is  located,  by  the  being  allowed  fixed  daily  wages,  which 
straightening  of  the  public  road  adopted  is  done.  Peter  v.  Kendal,  6  Barn.  &  C. 
by  the  overs-rer  of  the  road  and  the  703,  5  L.  J.  K.  B.  282,  30  Revised  Rep. 
building  of  a  fence  on  the  land  of  the    504. 

tollgate  o\^*ner  so  as  to  cut  oflf  the  pri-  Thus,  it  seems  that  one  who  is  in 
Tate  way,  which  had  not  been  estab-  the  actual  occupation  of  a  ferry,  though 
lisbed  under  the  statutory  provisions  without  license,  can  sustain  an  action 
regulating  such  ways.  Hill  v.  Avereti,  against  another  who  dispossesses  him 
27  Ala.  484.  without  authority.     Ogdeti  v.  Lund,  11 

*HigginM  v.  H^gan,  7  U.  C.  Q.  B.  401.      Tex.  688. 

'Trotter  T.  Harris,  2  Younge  &  J.  285.        But  the  lessee  of  a  ferry  franchise  is 

In  Rlisseit  v.  Hart,  Willes  Rep.  508,  not  entitled  to  relief  by  injunction 
it  was  held  that,  in  an  action  by  the  against  the  operation  of  another  fevry 
owner  of  a  ferry  against  a  person  erect-  within  a  short  distance  thereof,  in  the 
in$r  an  infringing  ferry,  the  plaintiff  absence  of  any  proof  of  his  lease,  or 
nml  not  allege  that  he  was  seised  in  fee,  of  the  corporate  character  and  right  of 
bi«  possession  being  sufficient  to  entitle  his  lessors,  who  described  themselves  as 
Itim  to  maintain  the  action,  and  that  he  certain  commissioners  to  whom  the 
need  not  set  forth  in  his  declaration  grant  of  the  franchise  appears,  by  the 
t|»at  he  keeps  boats  and  fenmnen  suffi-  record  of  the  court  of  roads  and  rov- 
<'ii>nt  to  carry  passengers.  The  reason  enues,  to  have  been  made.  Carter  v. 
piven  by  the' court  for  its  opinion  did   Garrett,  13  Ala.  728. 
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tion  of  another  ferry  within  1  mile  thereof  contrary  to  statute.' 
And  he  may  maintain  an  action  against  his  cotenant  for  an  account- 
ingy  in  case  the  latter  takes  exclusive  possession  and  receives  the 
profits.*  The  widow  and  children,  who  have  continued  in  possession 
and  the  operation  of  a  ferry  since  the  death  of  its  owner,  have  such 
a  joint  interest  as  entitles  them  to  maintain  proceedings  for  an  award 
against  a  bridge  company  required,  on  constructing  its  bridge,  to  pay 
damages  to  all  ferry  owners  injured  thereby.^**  If  the  franchises  for 
the  opposite  ends  of  the  ferry  are  held  by  different  persons,  who,  un- 
der compact,  operate  the  ferry  as  one  plant,  neitlier  need  join  the 
other  in  a  suit  to  recover  for  the  infringement  of  his  franchise***  A 
corporation  emix)wored  by  statute  to  establish  and  work  a  steam  ferry 
<iaimot  restrain  a  person  who,  without  any  title,  has  established  a 
ferry  which  interfei-es  with  the  profits  of  its  ferry,  unless  it,  like  the 
proprietors  of  ancient  ferries,  is  under  obligation  to  maintain  the 
ferry.** 

314.  Semedy  for  infringing  ferry  rights. —  Nothing  is  better  CvStab- 
lished  than  that  the  owner  of  the  ferry  franchise  is  entitled  to  legal 
protection  against  those  infringing  his  rights.  As  long  ago  as  the  time 
of  the  Year  Books,  it  was  held  that  an  action  lies  against  one  who 
sets  up  a  ferry  to  the  injury  of  an  existing  one.*     The  statute  may 

'Fortain  v.   Smith,   114   Cal.   494,  46  Owe  for  a  Nuisance,  and  in  most  of  the 

Pac  3S1.  cases   in  which   the   rights   of    a    fernr 

*Puckett  T.  Smithy  5  Strobh.  L.  26,  53  have    come    in    question.      He     further 

Am.  Dec.  686.  states  that  the  authorities  appe&r  to  he 

But  where  one  of  two  tenants  in  com-  clear,  that,  if  a  new  ferry  be  set  up 
men  of  land  on  which  a  ferry  may  be  without  the  King's  license,  to  the  preju- 
kept  obtains  a  license  and  keeps  a  ferry,  dice  of  the  old  one,  an  action  will  He, 
without  interfering  with  the  rij^hts  of  and  there  is  no  case  which  has  the 
his  cotenants  to  do  the  same  thing,  appearance  of  being  to  the  contrary  ex- 
he  is  not  bound  to  aecoimt  to  them  for  eept  that  of  Tripp  v.  Franks  4  T.  R,  666: 
tlie  profits  reoeivod.  Ragun  v.  McCoy,  tliese  old  authorities  proceeding  upon 
2!)  Mo.  367.  the  grounds    (1)    that  the  grant   of  a 

'ToZum feiVi     Delaivare    Bridge    Co.    v.  franchise  is  good  in  law,  bein^r    for   a 

Oeiftfte,  35  N.  J.  L.  658.  sufficient   consideration   to   the    subject. 

^^Coltimhia     Delaware    Bridge    Co.    ▼.  who,  as  he  receives  compensation,   may 

4^€isse.  38  N.  J.  L.  30,  Affirmed  in  38  N.  have  by  the  grant  of  the  Crow-n  a  cor- 

J.  L.  580.  responding  obligation  imposed  upon  him 

"hondondnry  Bridge  v.  M'Keerrr,  It.  in  return  for  the  benefit  received;    and 

L.  R.  27  Kq.  4tk.  (2)  that,  if  another,  without  le^pil  au- 

'  22  Hpn.  VT.  14.  pi.  23.  thority,   interrupts  the  grantee    in    the 

In  Huzzey  v.  Firldy  2  Cromp.  M.  &  R.  exercise  of  his  franchise  by  withdrawing 

430.  4  L.  J.Exch.  N.  S.  2.39,  1  Gale,  160.  the  profit  of  passengers  which  he  would 

5  Tyrw.  855.  Nowton,  J.,  says  the  case  otherwise  have  had,  and  which   he  hna 

of  a  ferry  diflers  from  that*  of  a  mill,  in  a  manner  purchased  from    tlie    pub- 

We  are  bound  to  9ust4iin  a  ferry,  and  lie   at   the   price   of   his   corresponding 

to  serve  and   repair  it   in  ease  ot  the  liability,  the  disturber  is  subject  to  an 

«ommon    people,  and   that  the  proposi-  action   for  the  injury, 

tion   in  the  Year  Book  is  quoted  in  2  And  this  rule  is  still  in  force.     Ou'cmj 

Rolle.    Abr.    140    (G),    pi.    4,    Comyns'  v.  Koherit,  6  Bush,  608. 
Digest,   PiHeary,  B,   and   Action  on   the 
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give  a  remedy,  such  as  authorizing  the  ferryman  to  take  possession  of 
boats  which  are  used  in  violation  of  his  rights,^  or  the  infliction  of 
a  penalty  for  the  violation  of  ferry  rights.  The  question  of  the  effect 
of  the  infliction  of  the  penalty  upon  the  right  of  the  licensee  to  main- 
tain an  action  has  given  the  courts  some  trouble.  One  court  has  held 
that  the  penalty  was  to  be  enforced  by  the  public  authorities,  and  not 
bv  the  licensee.*  While  in  Almy  v.  Harris*  it  was  held  that  a  person 
having  a  right  of  ferry  granted  under  the  statute  for  the  regulation 
of  ferries  cannot  maintain  an  action  on  the  case  for  disturbance  of 
his  right,  but  his  remedy  is  limited  to  suit  for  the  penalty  given  by 
statute.  The  question  is  primarily  one  of  the  intention  of  the  l^isla-- 
ture,  to  be  determined  by  the  language  of  the  statute.  The  licensee 
has  a  right  to  protection,  of  which  he  cannot  be  deprived.  The  legis- 
lature may  limit  him  to  a  suit  for  the  penalty  or  leave  him  to  his 
remedy  at  law  at  its  pleasure.  But  the  statute  should  not  be  construed 
so  as  to  deprive  him  of  his  common-law  right  unless  such  intent  is 
plainly  expressed.^    If  the  licensee  attempts  to  pursue  the  statutory 

-  But  a  person  operating  a  ferry  an-       *Miles  v.  Craig,  3  La.  Ann.  635. 
•W  a  grant  conferred  by  a  special  act       *5  Johns.   175. 

of  legislature,  which  eonfers  no  exclu-  'An  act  prescribing  penalties  for  car- 
■»ive  franchise  or  power  to  declare  a  rying  for  hire  persons  or  goods  across 
forfeiture  of  the  boat  of  another  who  a  river  where  an  established  ferry  is 
runs  a  ferry  without  authority  within  kept,  and  which  only  purports  to  give 
thf  dirtance  from  his  ferry  prohibited  additional  remedies  to  the  common-law 
under  the  general  ferry  faws,  cannot  remedy  for  the  infring^ement  of  a  ferry, 
ivail  himself  of  the  provisions  of  the  is  not  exclusive,  and  the  common -law 
lieneral  ferry  laws  authorizing  a  for-  remedy  may  be  enforced.  Oibhes  v.  Beau- 
iViture  in  such  case.  Gear  v.  BuUer-  fort,  20  S.  G.  213. 
'lick,  34  111.  74,  That  the  running  of  a  ferry  without 

By  the  provision  of  the  ferry  laws  of  license  is  made  a  misdemeanor  does  not 
Illinois  declaring  that  a  person  running  prevent  a  suit  for  the  damages  thereby 
a  feny  within  3  miles  of  an  established  inflicted  by  a  violation  of  an  exclusive 
ferry,  without  authority,  is  liable  to  ferry  franchise.  Carroll  v.  Campbell, 
forfeit  his  boat  t4>  the  owner  of  such  110  Mo.  557,  19  S.  W.  809. 
<«tabli8hed  ferry,  the  l^islature  did  not  But  a  limited  right  which  may  be 
intend  the  forfeiture  should  be  declared  protected  by  indictment,  and  not  an  ex- 
^y  the  party  injured;  that  must  be  elusive  franchise  for  interference  with 
done  by  some  judicial  proceeding,  and,  which  a  civil  action  may  be  maintained, 
when  done,  the  proprietor  of  the  estab-  is  created  by  a  statute  making  the  run- 
li.«hed  ferry  may  take  possesaion  of  the  ning  of  a  ferry  for  compensation  with- 
boat,  without  which  the  taking  of  such  out  a  license  a  misdemeanor  punishable 
boat  is  wrongful  and  tortious.     Ibid,       by  fine,  and  providing  that  no  ferry  or 

ft  is  not  the  mere   license  to  keep   toll  bridge  shall  be  established  within 
«  ferry  which    invests   the   person   h-    1  mile,  either  above  or  below  a  regu- 
onified  with  the  right  to  seize  the  boats   larly  established  ferry    or   toll    bridge, 
of  another  run  at  or  near  such  fenj,  as   unless  it  be  required  by  public  conven- 
provided  by  the  ferry  laws  of  Illinois,   ience.    The  court  says  further,  however, 
but  such  right  matures  only  upon  his   that  the  party  aggrieved  may  resort  to 
nercising  his  privil^e  conferred  by  the  a  court  of  chancery  for  relief.    Ward  v. 
Uophk,  by  establishing  a  ferry  and  put-   Severance,  7  Cal.  126. 
ting  it  into  operation  for  such  purpose, 
<loing  every  act  required  by  law.  Lom- 
*«tf  T.  Ckeever,  8  111.  489. 
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remedy,  he  must  bring  himself  within  the  t;erm8  of  the  statute.'  A 
writ  of  forcible  entry  and  detainer  will  not  lie  for  forcibly  taking  pi>s- 
session  of  a  ferry  and  the  banks  and  shores  of  the  river,  where  the 
party  so  taking  possession  has  a  right  of  ferry  established.'  A  county 
cannot  be  held  liable  for  interference  with  a  ferry  franchise  unless 
it  authorizes  the  acts  done.® 

314a.  Injnnction. —  When  the  rights  of  the  owner  of  a  ferry  fran- 
chise are  infringed  his  first  thought  is  to  obtain  some  means  of  stop- 
ping the  operation  of  the  rival  ferry.  The  remedy  at  law  is  not  as 
prompt  and  eifective  as  an  equitable  remedy  would  be,  and  suitors, 
therefore,  are  prone  to  bring  their  suits  in  equity  if  that  court  will 
take  jurisdiction.  There  has  been  some  disinclination  on  the  part  of 
equity  courts  to  entertain  jurisdiction,  but  there  can  be  no  question 
that  the  ca.se  is  within  such  jurisdiction  if  it  presents  any  of  the  well- 
recognized  grounds  therefor.  If  the  complainant  has  established  his 
right  at  law,  and  the  defendant  continues  repeatedly  to  disregard 
the  rights  of  the  complainant,  equity  will  grant  relief.*  When  the 
right  of  the  licensee  is  exclusive  and  there  is  no  adequate  remedy  at 
law,  equity  will  grant  an  injunction,*  and,  if  the  defendant  is  acting 
without  right  and  there  is  no  other  way  to  compel  him  to  desist,  the 
injunction  may  be  granted  although  complainant's  rights  are  not  ex- 

*AIthough  a  licensed  owner  of  a  fer-  The  right  to  enjoy  a  ferry   franchiKe 

ry   in   Kentucky  may  bring  an   action  is  property,  the  full  use  of  which  the 

for    damages    against    any    person    en-  courts  will  protect  by  injunction  where 

croaching   upon    his   rights,    he   cannot  a  direct  pecuniary  loss  ensues  to  oom- 

maintain  such  an  action  under  the  gen-  plainant  by  the  unauthorized   and  oon- 

eral  ferry  statutes  of  that  state,  unless  tinuous    operation    of    a    rival     ferry. 

Buch  encroacher  is  also  a  licensed  ferry  Cauble  v.  Craigy  94  Mo.  App.  675,  69  S. 

owner,   as   such    statutes   are   intended  W.  49. 

only  to  protect  the   licensed   owner  of  Wliere  the  erection  of  a  bridge  will 

one  ferry  agninst  the  encroachments  of  damage  a  ferry,  a  court  of  equity  has 

a  licensed  rival  in  his  business.    Lowry  jurisdiction   to   restrain   the    injury  to 

▼.  Dixon,  12  Ky.  L.  Rep.  466.  the  ferry  as  taking  private  property  for 

^Rees  V.  Lawless,  Litt.  Sel.  Cas.  1S4,  public  use  without   just  compensation, 

12  Am.  Dec.  205.  even  though  an  ac5on  at  law    will   lie 

•  So,  a  county  is  not  liable  for  injuries  for  the  recovery  of  damages   after  the 

to  the  landings  and  ferry  right  of  an  property   has   been    taken   or    damaged, 

owner  by  the  construction  of  a  bridge  Mason  v.  Harper's  Ferry  Bridge  Co,  17 

over  a  stream,  where  the  building  of  the  W.  Va.  396. 

bridge  by  tlie  county  commissioners  was  "^Mclnnis  v.  Pace,  78  Miss.  550,  29  So. 

unauthorized    and    wholly    outside    the  835:    Patterson  v.    Wollmann^    5    N.   D. 

powers  conferred  on  the  Iward,  because  608,  33  L.  R.  A.  536,  67  N.    W.    1040; 

the  stream  formed  a  boundary  line  be-  Drew  v.  Oant,  1  Or.  197. 

tween    that    and    another    county,    and  Tlie   owner   of   an    exclusive    ferry   is 

they   failed   to   obtain   the    concurrence  entitled  to  an  injunction  restraining  the 

of  the  commissioners  of  the  latter  coun-  operation  of  an  interfering  ferry,  where 

ty  to  its  building  as  required  by  law.  he  is  unable  to  obtain   proofs    showing 

Broioning  v.  Owen  County,  44  Tnd.  11.  the  extent  of  his  loss  of  profits.     Long 

'Hazelip  v.  Lindsey,  93  Ky.  14,  18  S.  v.  Beard,  4  N.  C.    (Term  Rep.)    256,  € 

VV.   832;    Carroll  v.   Camphell,   108  Mo.  N.  0.    (2  Murph.)   337. 
550,  17  S.  W.  884,  Affirmed  in  110  Mo. 
557,  19  8.  W.  809. 
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cliwive.*  Equity  will  not,  however,  take  jurisdiction  of  an  action  for 
damages.^  If  the  ferry  constitutes  an  obstruction  to  navigation,  com- 
plainant must  establish  his  right  to  maintain  it  at  law  before  equity 
will  interfere.^  But  where,  in  an  action  to  restrain  the  operation  of 
an  infringing  ferry,  it  becomes  necessary  to  determine  the  legal  rights 
of  the  parties,  the  court  will  not  restrict  the  plaintiff  to  his  action  at 
law  where  it  is  inadequate ;  but  where,  by  affidavits,  the  legal  issue 
has  been  plainly  presented  to  the  court,  it  will  direct  that  issue  to  be 
tried,  although  the  answer  has  not  been  served.®  In  order  to  be  en- 
titlf^d  to  an  injunction,  complainant  must  show  that  his  rights  have 
been  infringed,''  and  if,  in  any  case,  there  is  an  adequate  remedy  at 
law,  it  must  be  resorted  to.®  Injunction  cannot  be  resorted  to  for  the 
purpose  of  making  a  collateral  attack  upon  an  order  granting  a  ferry 
Ucensa*  Where  different  persons,  not  in  combination,  land  their 
boats  upon  a  ferry  landing,  and  are  liable  in  trespass,  equity  will  not 
interfere  by  injunction  to  prevent  a  multiplicity  of  suits,  where  it 
appears  that  the  damage  by  the  trespass  is  not  real,  and  the  landing  of 
the  boats  does  not  amount  to  a  nuisance.^^  In  an  action  by  the  owner 
of  an  exclusive  ferry  franchise  against  a  bridge  company  incorporated 
under  a  general  law,  to  restrain  the  corporation  from  erecting  a  bridge 
to  the  injury  of  the  plaintiff,  it  appeared  tliat  no  legislation  had  pre- 
scribed the  manner  in  which  the  bridge  company  could  acquire  the 
legal  right  to  damage  the  franchise  of  the  plaintiff ;  and  it  was  held 
that,  although  the  plaintiff  had  the  right  to  restrain  the  defendant 
from  constructing  and  operating  its  bridge  until  compensation  should 

*GreeHY,Ivey  (Fla.)  33  So.  711;  Car*  The  court  will  not  grant  an  injunc- 

mi  T.  Campbell,  108  Mo.  650,  17  S.  W.  tion  restraining  the  operation  of  an  in- 

884.  fringing  ferry,  pending  the  trial  of  the 

*Rhea  y.  Hooper,  5  Lea,  390.  legal  right  to  operate  it,  where  accounts 

*nilton  V.  Scarborough,  4  Vin.  Abr.  can  be  kept  of  the  number  of  people  car- 

425.  ried   and   the   measure   of   damage   ap- 

^  *C<3ry  ▼.  Yarmouth  d  N,  R.  Co.  3  Hare,  proximately  estimated,  so  that  no  irrc- 

^93.  parable  mischief  can  be  done  by  a  con- 

^McKwen  v.  Taylor,  4  G.  Greene,  532 ;  tinuance  of  the  operation  of  the  ferry. 

Vinfum    v.    Larue,    McAll.    370,    Fed.  Cory  v.  Yarmouth  d  N.  R,  Co,  3  Hare, 

Cta.  No.  9,646.  593. 

^  A  court  will  not*  enjoin  the  construe-  An  injunction  will  not  be  granted  to 
tion  of  a  ferry  for  which  a  franchise  has  restrain  a  ferryman  from  interfering 
Wn  taken  out,  because  it  is  to  be  with  the  operation  of  ferryboats  mnin- 
placpd  so  near  the  ferry  of  another  that  tained  by  a  railroad  company  authorized 
H  will  render  his  unprofitable,  or  be-  to  operate  them,  but  which  liad  con- 
cause  there  is  no  public  necessity  for  tract ed  to  use  only  the  public  ferr>' 
it  Hudspeth  V.  HalU  1 13  Ga.  4,  84  Am.  of  the  defendant ;  but  the  parties  will 
St  Rpp.  200,  3S  S.  E.  358.  be  left  to  their  remedy  at  law.    Texas  d 

'Lonff  V.  Merrill,  4  N.  C.  (Term  Rep.)  P.  R.  Co,  v.  Baton  Rouge,  36  Fed.  845. 

112.    (Later  the  injunction  was  granted,  *8tahl  v.  Brown,  84  Ky.  325,  1  S.  W. 

tfie  plaintifiT  being  un«ble  to  prove  the  540. 

«^iit  of  his  loitt  profits.    See  4  N.  C.  '''Hunter  v.   Moore,  44  Ark.    184,  51 

(Term  Rep.]  256.)  Am.  Rep.  589. 
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be  paid  or  secured  to  the  plaintiff,  as  it  apixjared  that  the  bridge  ooin- 
pany  had  expended  much  money,  equity  would  award  an  issue  quan- 
tum damnificatus  to  assess  the  damage  to  the  plaintiff's  ferry  fran- 
chise by  the  erection  and  use  for  public  travel  of  the  toll  bridge  of  tlie 
defendant  and  would  decree  that,  after  the  damage  is  ascertained, 
the  injunction  shall  continue  in  force  until  the  damage  is  paid,  but 
when  paid  the  injunction  shall  be  wholly  dissolved.^^  The  operation 
of  a  ferry  will  not  be  enjoined  at  the  suit  of  a  competitor  on  the 
groimd  that  persons  crossing  at  such  ferry  might  commit  a  trespass 
on  complainant's  property  by  making  use  of  a  toll  road  therein  with- 
out paying  toll.** 

316.  What  will  defeat  action.—  The  defenses  available  to  one  who 
is  accused  of  infringing  an  existing  ferry  right  must  go  to  the  over- 
throwing of  the  right  or  to  showing  that  the  acts  of  defendant  do 
not  conflict  with  plaintiff's  rights.  It  is  not  open  to  defendant  to 
show  that  complainant  was  not  serving  the  public  properly,  as  that 
is  a  matter  which  must  be  corrected  by  the  public  officials.*  So,  the 
question  of  the  validity  of  plaintiff's  license  cannot  be  raised  by  one 
charged  with  violating  the  rights  secured  by  it*  But  complainant 
may  deprive  himself  of  the  right  to  equitable  relief  by  the  failure 
to  perform  his  obligations,  so  that  the  public  interests  require  accom- 
modations additional  to  those  furnished  by  him;*  and  the  public 
needs  may  be  such  as  to  override  the  technical  rights  of  the  first  li- 
censee and  prevent  his  obtaining  relief  if  he  is  incapable  of  satisfying 
such  needs.*  Mere  nonrenewal  of  the  license,  due  to  the  fault  of  the 
public  officials,  will  not  deprive  the  licensee  of  his  right  to  relief/ 
A  bridge  company  required  by  its  charter  to  pay  damages  to  a  ferry 
owner  injured  by  the  construction  of  its  bridge  is  not  relieved  from 

^ Mason  v.  Harper's  Ferry  Bridge  Oo,  *Willard  r.  Forsythe,  2  Mich.  N.  P. 

17  W.  Va.   396.  190;  Ferret  v.  Woodirard,  20  Wis.  459. 

"Hlollins  V.  Shemian,  31  Miss.  679.  *Newton  v.  Cuhilt.  12  C.  B.  N.  8.  58; 

^Hickley  v.  Gildersleeve,  10  U.  C.  C.  P.  Anonymous,  1  Ves.  Sr.  476. 

460;  J'eter  v.  Kendal,  6  Barn.  &  C.  703,  The   ground    upon    which    the    owner 

5  L.  J.  K.  B.  282,  30  Revised  Reps.  504.  of  an  ancient  ferry  can  claim  protection 

^Collins  v.  Etcing,  51  Ala.  102;  Con-  against  an  infringing  ferry  is  the  obli- 

ner  v.  Paxson,  1  Blackf.   168:   New  Al-  gation  he  is  under  to  keep  the  ferry  •}- 

hany  d  8.  R.  Co,  v.  Huf,  19  Ind.  15.  ways  in  a  fit  state  for  the  use  of  the 

The  defense  that  a  ferry  company  is  public;  hence,  it  was  held  that  one  op- 
operating  under  a  franchise  tliat  is  not  erating  a  ferry  on  Sundays  only,  under 
to  take  effect  until  another  still  in  force  a  special  license  for  that  purpose,  and 
has  expired,  or  that  the  franchise  has  being  under  no  obligation  to  keep  up  the 
been  forfeited,  cannot  be  set  up  in  an  ferry,  but  being  free  to  abandon  it  at 
.action  against  another  company  for  in-  any  time,  could  not  maintain  an  action 
fringing  such  franchise,  as  these  are  against  an  infringing  ferry  in  the  ab- 
questions  that  can  only  be  raised  by  the  sence  of  fraud.  1  jetton  v.  Goodden.  L. 
grantor  of  the  franchise.  Capital  City  R,  2  Eq.  123,  35  L.  J.  Ch.  N.  S.  427.  14 
Ferry  Co.  v.  Cole  rf  C.  Transp.  Co.  51  L.  T.  N.  S.  296,  14  Week.  Rep.  554. 
Mo.  App.  228.  ''Chard  v.  Stone,  7  Cal.  117. 
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such  pajment  because  the  act  establishing  the  ferry  was  not  passed 
until  after  its  charter^  although  the  ferry  had  existed  long  prior 
thereto.*  In  an  action  against  a  railroad  company  for  injury  to  the 
land  and  a  ferry  right  appurtenant  thereto,  the  fact  that  the  company 
had  employed  skilful  engineers,  and  had  done  no  wilful  or  imneces- 
sary  damage,  does  not  relieve  it  from  liability  for  the  damages  actu- 
ally done.^ 

316.  Damages. —  One  infringing  a  ferry  license  is  liable  for  all  the 
ilamages  inflicted  on  the  licensee  by  his  act.^  In  determining  the 
amount  of  damages,  the  probable  amount  of  tolls  of  which  complain- 
ant is  deprived  may  be  shoAvn.^  When  the  act  of  defendant  will  re- 
sult in  the  desti-uction  of  the  ferry  right,  the  full  value  of  the  right 
must  be  paid  for.^  But  when  land  is  taken  for  a  bridge  terminus, 
no  part  of  which  has  been  used  as  a  ferry  landing,  the  damage  which 
will  thereby  be  caused  to  the  ferry  cannot  bo  recovered  as  part  of  the 
amount  to  be  awarded  for  the  land  taken.*  If,  however,  in  the  con- 
struction of  a  bridge,  the  use  by  the  ferryman  of  his  landing  is  ob- 
"^tructed,  the  bridge  company  is  liable  for  the  loss  caused  thereby.'* 
In  iixing  the  damages  the  franchise  should  be  regarded  as  permanent. 
If  the  statute  made  it  so,  and  the  possibility  of  a  repeal  of  the  statute 
should  not  be  taken  into  consideration.®  The  expense  necessary  to 
put  the  plant  in  good  condition  should  be  taken  into  consideration  in 
estimating  the  damages.*^  The  rules  governing  the  admission  of  evi- 
'lence  in  courts  do  not  apply  to  a  proceeding  before  the  freeholders  to 
appraise  damages  to  a  ferry  caused  by  the  erection  of  a  bridge ;  they 

K'Olutnhia    Delaware    Bridge    Oo.    y.  there    might   not    have    been    bo   much 

tieissCy  35  N.  J.  L.  558.  travel  attracted  to  the  ferry  if  the  fer- 

'Sew  Albany  d  8.  R,  Co,  v.  Huff,  19  ryman  had   not  used   the  land   of  an- 

liid.  315.  other  as  a  landing.    Mason  v.  Harper* b 

'New  York  v.  Starin,  106  N.  Y.  1,  12  Ferry  Bridge  Oo.  20  W.  Va.  223. 

N.  EL  631.  'Columbia    Delavoare    Bridge    Oo,    v. 

HJclumbia    Delaware    Bridge    Oo.    v.  Oeisse,  35  N.  J.  L.  474. 

fieme,  38  N.  J.  L.  39;   Blackwood  v.  ^Richmond  d  L.    Tump.  Road  Oo.  v. 

Tetmer,  23  Ky.  L.  Rep.  1919,  66  S.  W.  Rogers,  1  Duv.  135. 

500.  ^Riverton  Ferry  Co.  v.  McKeesport  do 

Upon  the  trial  of  an  issue  quantum  D.  Bridge  Oo.  179  Pa.  466,  36  Atl.  1S6; 

dammfioatus  to  ascertain  the  damage  to  Riverton  Ferry  Co.  v.  McKeesport  d  D. 

a  ferry  franchise  by  the   construction  Bridge  Co.  20  Pa.  Co.  Ct.  604. 

and  operation    of   a   bridge,   the    jury  A  railroad  company  is  liable  for  con- 

may  consider,  for  the  purpose  of  ascer-  sequential  damages  sustained  by  a  ferry 

taining    the    damage,    the    amount    of  owner  by  the  erection  of  the  embank- 

travel  and  the   revenues   derived   from  roents,  bridges,  etc.,  of  the  railroad  be- 

the  exerdse  of  the  ferry  franchise  while  yond  the  line  of  his  land.    New  Albany 

the  ferry   proprietor   was   landing   his  d  8.  R.  Oo.  v.  Huff,  19  Ind.  315. 

boat  on   the   land   of   another,   as   the  ^Mason  v.  Harper's  Ferry  Bridge  Oo. 

ir«»pa«s  in  such  a  case  is  a  matter  be-  20  W.  Va.  223. 

tween  the  land  owner  and  the  ferryman ;  ^ Mason  v.  Harper's  Ferry  Bridge  Oo. 

but  the  jury  should  also  consider,  in  es-  20  W.  Va.  223. 
tiuiating   the    damage,    the    fact    that 
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have  a  right,  not  only  to  view  the  premises  and  property,  but  to  de- 
termine what  infbrmation  they  need,  and  also  how  and  where  to 
obtain  it  as  a  basis  for  award.^ 

317.  How  far  does  ferryman  aMiiine  liability  of  a  oommon  carrier. — 
The  duties  of  the  owner  of  a  ferry  relate  primarily  only  to  travelers, 
with  their  conveyances  and  the  articles  which  they  have  with  them  on 
their  journeys.  With  respect  to  these  they  are  bound  to  carry  all 
who  wish  to  use  the  ferry,  at  all  reasonable  times,  either  day  or  night. 
The  ferry  is  established  for  the  benefit  of  the  traveling  public,  and 
the  licensee  assumes  the  duty  of  meeting  the  public  demand.  In  ad 
dition  to  the  common-law  liability  in  this  regard,  the  statutes  usually 
enforce  the  duty  by  the  imposition  of  a  penalty.  This  penalty  i- 
cumulative  merely,  and  does  not  prevent  the  maintenance  of  a  com 
mon-law  action  for  the  loss  sustained  by  the  delay.*  The  penalty  i- 
incurred  by  refusal  to  transport  a  passenger  after  dark,  in  the  absenc 
of  anything  to  justify  the  refusal.*  But  to  render  the  ferry  owner 
liable,  the  duties  demanded  of  him  must  be  of  a  kind  which  he  wa^ 
bound  to  perform.  The  swimming  of  cattle  across  a  stream  is  no 
part  of  his  duty  as  the  keeper  of  a  ferry.*  The  ferry  keeper  is  :i 
common  carrier  with  respect  to  the  transportation  of  persons  and  ani 
mals  over  the  stream,  and  the  measure  of  his  care  and  duty  must  b<* 
determined  by  those  of  oommon  carriers  generally  ;*  and,  in  addition 


^Columbia  Delaware  Bridge  Co.  v. 
Geisse,  36  N.  J.  L.  637,  Affirming  36  N. 
J.  L.  474. 

^Wallen  v.  McHenry,  3  Humph.  245. 

The  right  of  action  given  any  person 
detained  at  a  public  ferry,  by  a  stat- 
ute prescribing  a  penalty  for  the  failure 
of  the  keeper  of  a  public  ferry  to  do 
his  duty,  need  not  be  brought  upon  his 
bond,  given  as  security  for  the  perform- 
ance of  his  duty  as  such  keeper.  Pate 
V.  Eet\ry,  5  Stew,  k  P.   (Ala.)    101. 

*Pate  V.  Benry,  5  St«w.  k  P.  (Ala.) 
101 ;  Koretke  v.  Inoin,  100  Ala.  323,  21 
L.  R.  A.  727,  13  So.  943. 

In  nn  action  for  the  penalty  pre- 
scribed by  statute  for  unreasonably  de- 
:oining  a  person  at  a  public  ferry  be- 
cause of  refusal  to  transport  travelers 
after  dark,  it  is  no  defense  that  it 
would  be  dangerous  to  cross  then  on  ac- 
count of  the  character  of  the  construc- 
tion of  the  ferryboat  or  appliances,  in 
view  of  the  requirements  of  the  stat- 
ute that  the  owners  and  keepers  shall 
keep  safe  and  convenient  boats.  Koret- 
ke v.  Trnin,  100  Ala.  323,  21  U  R.  A. 
727,   13  So.  943. 


'The  act  of  one  of  the  copartners  of 
a  ferry  in  attempting  to  swim  cattio 
acroBA  the  stream  while  the  water  wa> 
so  low  that  the  boat  could  not  cross  i< 
not  within  the  scope  of  his  duties  in 
operating  the  ferry,  so  as  to  render  his 
partner  liable  for  the  drowning  of  a 
part  of  the  cattle,  where  the  articles 
of  copartnership  only  authorisse  the  for- 
mer to  bind  the  latter  for  such  acts  as 
come  within  the  scope  of  his  duties  in 
operating  the  ferry.  Eirutman  ▼.  Black. 
14  III.  App.  381. 

*F\8her  v.  ClxBhee,  12  111.  344;  Henru 
T.  VoUz,  1  Tex.  App.  Civ.  Caa.  (White 
&  W.)  f  775,  p.  426;  Pomeroy  y.  Don- 
aldson, 5  Mo.  36;  Cohen  v.  Hume,  I 
M'Cord  L.  439;  Smith  y.  Seward,  3  Pa. 
St.  343;  Wilson  v.  Hamilton,  4  Ohio 
St.  722;  Hall  v.  Renfro,  3  Met  (Ky.) 
51. 

The  facts  that  by  statute  public  ferry- 
men are  required  to  give  bond  with 
surety  and  that  the  rate  of  toll  is  regu- 
lated by  statute  do  not  affect  their  com- 
mon-law liability  as  such.  Babooek  v. 
Herbert,  3  Ala.  392,  37  Am.  I>ec  6»5. 

The  doctrine  that  the  liability  of  a 
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to  his  duty  with  respect  to  the  passengers  and  their  vehicles,  he  may 
assume  the  duty  of  a  common  carrier  with  respect  to  merchandise  de- 
livered to  him  for  transportation.*^  This  liability  does  not  rest  upon 
the  keeper  of  a  private  ferry,®  but  may  do  so  if  he  holds  himself  out 
as  ready  to  transport  all  who  desire  his  services  for  hire.''  They  are 
not  bound  to  insure  that  by  no  possibility  can  a  passenger  meet  with 
a  casualty,  but  they  are  bound  to  take  the  highest  degree  of  care  to 
protect  him  from  injury;  that  is,  such  degree  as  the  sacredness  of 
human  life  demands.^  But  the  personal  element  and  the  equal  re- 
sponsibility on  the  part  of  the  passenger  to  avoid  injury  enter  into, 
and  modify,  the  duty  of  the  carrier  with  respect  to  him,  and  he  is  not 
Ixiund  to  do  move  than  to  exercise  the  highest  degree  of  care.  But 
with  respect  to  property  committed  to  his  care,  he  is  an  insurer.  As 
>aid  in  Albright  v.  Penn?  a  ferryman  is  a  common  carrier,  and  as 
^uch  is  liable  for  all  losses  not  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy,  or  not  originating  in  the  fraud  of  the  plaintiff  himself  in 
relation  to  the  goods,  or  not  arising  from  the  negligence  of  the  plain- 
tiff in  marking  or  delivering  or  from  internal  defect,  without  fault  of 
the  earrier.^^  Since  much  of  the  property  which  comes  into  the  pos- 
>essi(>n  of  the  ferry  keeper  is  accompanied  by  the  owner,  the  question 
arises  as  to  whether  or  not  the  property  has  been  delivered  to  the  car- 
rier or  is  retained  in  the  possession  of  the  owner.  The  solution  of 
this  question  is  for  the  jury.^*  If  it  is  found  that  the  property  has 
been  committed  to  the  care  of  the  ferryman,  he  will  be  Idable  for  in- 
jury,*- and  the  fact  that  the  owner  or  driver  accompanies  the  property 

ferryman  is  that  of  a  common  carrier  him  to  prevent  it,    does    not    apply    to 

is  denied  in  Wyckoff  v.  Queens  County  chattels  not  in  their  nature  subjects  of 

Ferr^f  Co,  52  N.  Y.  32,  11  Am.  Rep.  650.  decay    or    depreciation,    such    as    stage 

•-Vcw  Ywrk  V.  Starin,  106  N.  Y.  1,  12  coaches,  drygoods,  or  liorses.     Powell  v. 

N.  E.  631.  MiUs,  37  MiRs.  601. 

•One  who  keeps  a  private  ferry  for  "Harvey  v.  Rose,  26  Ark.  3,  7  Am. 

the   convenience    of    customers    of    his  Rep.  595. 

mill,  and  charges  no  ferriage,  is  not  a  ^* Wells  v.  Steele,  31  Ark.  219;  May  v. 

eommon  carrier  but  a  mandatary  and  Hansori,  5  Cal.  360,  63  Am.  Dec.  135. 

liable  only  for  gross  negligence.    Self  v.  To    place  a   team    on   board   a   fcrr}* 

Dunn,  42  Ga.  528,  5  Am.  Rep.  544.  with  no  assistance  provided  in  case  of 

^lAttlejohn  v.  Jones,  2  McMull.  L.  365,  their  taking  fright,  the  ends  of  the  boat 

39  Am.  Dec.  132.  being  entirely  open  and  with  a  projoct- 

*Ijoftus  V.  Union  Ferry  Co.  84  N.  Y.  ing  apron  insufficient  to  hold  them,  is 

465.  38  Am.  Rep.  533,  Affirming  22  Hun,  not  an  exercise  of  that  scrupulous  care 

33,  which   the  owner  of  a   ferry   is  bound 

*  14  Tex.  290.  to  exercise ;   and  it  is  immaterial  that 

^Harvey  v.  Rose,  26  Ark.  3,  7  Am.  that  ferry  may  have  carried  horses  safe- 
Rep.  595:  Evans  v.  Rudy,  34  Ark.  383.  ly  without  those  precautions,  as  losses 

The  rale  absolving  a  ferryman  from  from  want  of  them,  even  though  seldom 

liability  for  an  accident  which  happens  occurring,    are,    nevertheless,    such    as 

in  conseqaenoe  of  a   natural,   inherent  might  be  readily  anticipated  and  easily 

infirmity  in  the  property  itself,   after  provided  against.     Wilson  v.  Hamilton, 

•B  r«>asonable  care  has  been  taken  by  4  Ohio  St.  722. 
Vol.  II.— Waters,  80. 
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is  immaterial.**  When  the  property  has  been  received  on  board  the 
boat,  it  will  be  presnnied  to  have  been  in  the  custody  of  the  carrier, 
and.  to  relieve  himself  from  liability  he  must  show  that  it  was  not  in 
fact  in  his  custody.**  But  if  the  custody  of  the  property  is  in  fact 
retained  by  the  o^vner,  the  ferry  keeper  is  relieved  from  his  strict 
liability  as  a  carrier.**^ 

317a.  Duty  to  have  safe  boat. — A  ferry  keeper  is  bound  to  have  a 
boat  which  is  reasonably  safe  for  the  purpose  to  which  it  is  to  be  put, 
and  tliis  liability  extends  to  tiie  tackle,  chain,  and  other  appliance^ 
used  in  the  transaction  of  the  business.*     And  the  boat  muAt  be  op<'- 


"//arrci/  v.  Rose,  26  Ark.  3.  7   Am. 

A  ferryman., who  uiiclevtiikos  to  trans- 
port a*  stfiigie  coach  and  horHcs  across  a 
Rtream  is 're8pon8ib)e  an  a  commoii  car- 
rier to  the  owner  for  dania^rt^s  Austaincd, 
where  the  horses  iM^canie  rc*Htiv<'  and  ran 
out  of  the  boat  lief  ore  it  reached  the 
landing,  when  the  driver  did  not  take 
upon  himself  to  keep  the  hor«es  safely. 
Poi€€U  V.  Milh,  37  Miss.  «91. 

A  ferryman  is  liable  for  the  damuufcs 
sustained  by  the  owner  of  a  hor»*e  and 
carriage  for  the  drowning  of  the  one 
and  the  injury  to  the  otlier,  caused  by 
both  falling  from  the  boat  into  tlie  wa- 
ter while  the  horse  was  backing,  ul* 
though  such  owner  accompanied  them, 
and,  at  the  direction  of  such  ferrynuin, 
held  the  horse's  head,  wliosi*  action  in 
backing  was  not  caused  by  the  owner's 
negligence;  and  the  fact  that  he  did 
not  mhitch  the  horse  when  told  to  do 
BO  does  not  relieve  the  ferryman  from 
liability,  as  in  such  case  the  owner  was 
acting  merely  as  a  volnntary  servant 
of  the  ferryman,  and  the  Mianagement 
of  the  propert.v  wliile  on  the  boat  was 
entirely  outside  his  control.  Fisher  v. 
ClMbee,  12  111.  344. 

^* Harvey  v.  Hone,  20  Ark.  3,  7  Am. 
Rep.  505. 

For  the  purpose  of  fixing  the  liabil- 
ity of  a  ferryman,  a  horse  and  carriage 
are  considered  delivered  to  him  at  the 
time  he  directs  the  driver  to  drive  onto 
the  flat,  and  the  driver,  in  so  doing,  acts 
as  his  agent.  Cohen  v.  Hume,  1  M'Cord 
L.  430. 

^*Wf/ckoff  V.  Queens  County  Ferry  Co. 
52  N.  Y.  .32,  11  Am.  Rep.  650. 

When  the  care  and  control  of  the 
property  have  not  been  intrusted  to  a 
ferryman,  but  retained  by  the  owner,  he 
is  not,  if  a  loss  occurs,  chargeable  as  a 
common   carrier  or  an   insurer,  but   is 


only  answerable  for  actual  negligence: 
and .  if,  in  such  case,  the  owner,  by  his 
own  nt'gligence  or  wilful  wrong,  con 
tributcd  to  the  loss,  so  that,  but  for 
it,  the  loss  w<mld  nut  have  happened,  b(^ 
will  not  be  entitle<l  to  recover,  except 
where  the  diriHi't  cause  of  the  loas  is  the 
omission  of  the  ferryman,  after  beooni 
ing  aware  of  the  owner's  negligv^nce,  to 
use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence.  Hat- 
vey  V.  Rose^  26  Ark.  3,  7  Am.  Uep.  .195: 
Kmns  V.  Rudy,  34  Ark.  ;i83. 

One  w^ho  retains  possession  of  hi< 
horse  on  a  ferrylK>at  is  Ixmnd  to  exercis.- 
ordinary  care  to  prevent  injury  by  it* 
becoming  frightened  or  restless.  Whitr 
V  Wivnisimmet  Co.  7  C'ush.  I.jo. 

'Rutherford  v.  M'Cotren.  1  Nott  4 
:M*C^  17;  Clarl'  v.  Union  Feny  Co.  35 
N.  Y.  485.  01  Am.  D<«c.  66. 

A  ferryman  is  res)>onsible  for  his 
gross  negligence  in  having  an  iron  spike 
5  inches  long,  so  located  in  his  boat,  in 
which  horses  and  mules  were  to  be  trans- 
porteil,  that  there  was  a  reasonable  proli- 
ability  that  one  or  more  of  the  animnl« 
would  be  injured  by  it,  Wilson  v.  Shul- 
kin,  51  N.  C.   (6  Jones  L.)   375. 

A  ferryman  cannot  defeat  his  liabil- 
ity for  loss  of  a  horse  by  failure  to  keep 
up  a  chain  by  showing  a  custom  of 
other  ferrymen  to  put  up  the  chain  only 
at  request  of  the  passenger.  MiUcr  v. 
Pendleton,  8  Gray,  547. 

While  a  recovery  was  not  allowed,  be- 
cause of  the  plaintiff's  contributory  nt^'- 
ligence,  it  was  assert e<l  to  be  the  duty 
of  a  ferrj'man  to  use  a  better  liarricr 
against  startled  horses  plunging  into  the 
water  tluin  a  chain  hanging  at  its  cen- 
ter but  a  few  inches  above  the  deck, 
and  to  be  gross  negligence  not  to  do  so. 
Dudley  v.  Camden  d-  P.  Ferry  Co.  45  N. 
J.  L.  308.  40  Am.  Rep.  781,  Affirming  42 
N.  J.  J..  2."),  30  Am.  Rep.  501. 
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rated  in  a  skilful  manner.'  The  manner  of  the  equipment  of  the  boat 
may  be  committed  to  the  ferry  commissioners^  so  that  their  failure  to 
require  a  given  kind  of  apparatus  will  absolve  the  keeper  from  liabil- 
ity for  failure  to  provide  it^  An  order  of  the  ooimty  oourt^  pursuant 
to  a  statute,  excusing  a  public  ferryman  from  having  "hand-rails" 
fixed  upon  his  ferryboat  for  the  greater  security  of  "stock,''  does  not 
diminish  or  affect  his  duties  or  liabilities  as  a  ferry  keeper  under  the 
&:eneral  principles  of  the  conmion  law,  to  have  a  boat  safe  and  suffi- 
cient for  all  the  uses  and  purposes  incident  to  his  employment,  and 
to  operate  the  same  by  a  force  of  skilful  ferrymen  sufficient  to  manage 
the  boat  and  take  proper  care  of  persons  and  all  kinds  of  property  rc- 
<*eived  for  transportation.^  The  proprietor  of  a  ferry  is  not  bound 
to  maintain  guards  or  railings  at  the  end  of  his  boat  when  not  in  ac- 
tual use,  so  as  to  prevent  runaway  teams  from  entering  from  the  high- 
way and  passing  over  the  boat  into  the  river.^ 

317b.  Duty  as  to  operation  and  terminali. —  The  duty  of  the  ferry- 
man extends  to  the  exercise  of  due  care  in  the  operation  of  the  boat 
and  in  caring  for  property  which  is  upon  it*  His  liability  extends 
to  the  terminals  which  are  necessarily  used  in  the  transaction  of  his 
business.*     In  respect  to  the  character  of  the  boat,  he  is  not  an  in- 

*Dudley  ▼.  Camden  d  P.  Ferry  Co,  42  along  a  passage  left  open  for  express 
N.  J.  L.  25,  36  Am.  Rep.  501 ;  Wyckoff  wagons  and  is  injured  bj  a  train  which 
V.  Queens  County  Ferry  Co,  52  N.  Y.  32,  strikes  the  wagon  while  it  is  caught  and 
U  Am.  Rep.  650.  held  in  a  switch.    Magorio  ▼.  Little,  23 

^Uette  V.  Ooodspeed,  69  Conn.  363,    Blatchf.  399,  25  Fed.  627. 
M  Atl.  973.  A  ferry  company  is  bound  to  famish 

*8anders  v.  Young,  1  Head,  219,  73  reasonably  safe  and  convenient  means 
Am.  Dec.  175.  for   the   passage   of   teams   from   their 

^ Evens  V.  Goodrich f  46  Minn.  388,  49  boats,  appropriate  to  the  nature  of  their 
N.  W.  188.  business,    and    to    exercise    the    utmost 

^Bozman  t.  Hoboken  Laiui  d  Improv,  skill  in  the  provision  and  application 
Co.  50  N.  Y.  53.  of  the  means  employed;   but  it  is  not 

A  ferryman  is  liable  for  neglect  to  bound  to  adopt  and  use  new  and  ira- 
use  ordinary  care  to  prevent  the  escape  proved  methods  because  they  are  safer 
of  horses  in  ordinary  contingencies, — as,  and  better  than  the  method  employed 
if  a  horse  escaped,  without  negligence  by  them,  if  they  are  not  requisite  to  the 
on  the  ovk-ner's  part,  from  the  deck  be-  reasonable  safety  or  convenience  of  pas- 
caiue  of  a  spliced  guard  rail  when  sengers,  and  if  the  expense  is  excessive, 
frightened  bv  the  blowing  of  a  steam  Le  Barron  v.  Fjast  Boston  Ferry  Co.  11 
whistle.  Bturgie  v.  Kountz,  165  Pa.  358,  Allen,  312,  87  Am.  Dec.  717. 
27  L.  R.  A.  390,  30  Atl.  976.  A  ferry  company  whicli  places  a  log 

^Rofe  v.  Union  Ferry  Co,  138  N.  Y.  at  the  threshold  of  its  gate  in  such  a 
&44,  34  X.  E.  280.  way  that  passengers  are  in  danger  of 

One  operating  a  ferry  for  the  trans-  stumbling  over  it  in  the  dark  will  be 
porUtion  of  passengers  and  teams  is  bound  to  do  everything  in  its  power  to 
iMmnd  to  furnish  safe  approaches  to.  giuird  against  that  danger.  Osbom  v. 
tad  passages  from,  the  ferry-housen  to  Union  Ferry  Co.  53  Barb.  629. 
the  streets  connecting  therewith,  so  that  Where  the  bank  of  a  stream  is  slip- 
strangers  unfamiliar  with  the  place  may  pery  and  wet,  it  is  the  duty  of  the  own- 
make  safe  ingress  or  egress  by  night  er  of  a  ferry  to  supply  a  support  or  ap- 
or  day,  and  is  liable  to  a  person  who,  proach  leading  to  the  ferryboat  suffi- 
ftfter  leaving  the  ferry,  drives  at  night  cient  to  enable  carriages  to  enter  safely; 
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surer  against  injury  to  passengers,  but  he  is  l)ound  to  use  due  care 
that  no  injury  shall  result  to  persons  of  ordinary  prudence.*  Th*- 
wharf  provided  must  be  safe,*  as  must  also  be  the  apron  connecting 
the  boat  witli  the  shore.*  The  means  by  which  the  boat  is  fastened 
to  the  shore  must  also  be  safe.®  While  a  ferryman  is  under  no  obli- 
gation to  land  a  carriage  upon  its  arrival  at  the  shore,  he  may,  either 
by  express  contract,  or  by  usage  from  which  a  contract  may  be  implied, 
assume  such  duty,  and  if  he  does  he  is  liable  for  negligently  perform- 
ing it^ 

817c.  Liability  of  public  corporation. —  To  render  a  county  or  mu- 
nicipal corporation  liable  for  injuries  caused  by  a  ferry  which  they 

and  where  the  person  in  charge  of  the  l>oat  with  due  care.     Yerkes  v.  Sahint  97 

ferry  placed  a  piece  of  wood  at  one  aide  Ind.  141.  40  Am.  Rep.  4.34. 

of  the  boat  and  some  brush  at  the  other,  A  steam  ferry  company  is  liable  for 

and  the  horse  and  wagon  were  thrown  the  death  of  a   passenger,   who,  in  at- 

into  the  river  by  reason   of  the  wheel  tempting    to    leave    the    boat    at    night 

sinking  as  it  passed  over  the  brush,  such  after   lie  had   reason   to  betif?Fe  it  had 

approach   was  defective  and  the  owner  landed,    toll    into   the   river   through   a 

was  liable,    ^fxle6  v.  James,  1  M'C'ord  L.  space  about  2  feet  wide  between  the  pon- 

157.  toon   and   the   boat,   and  was   drowned. 

A  ferryman,  whose  duty  it  is  by  stat-  where  the   place  whs  not  well   lighted, 

lite  to  cause   the  banks  of  a   river   or  and  no  gate  was  maintained  to  prevent 

creek  to  be  kept  in  good,  passable  order  passengers  from  prematurely  disembark 

for   the  passage  of   passengers  and  ve-  ing,   nor  any  signal  given   as   to  when 

hides,  is  liable  for  damages  occasioned  it   was   safe  and   proper   to  go   ashore, 

by  an  accident  caused  by  the  breaking  of  Holmes  v.  Oregon  d  C.  R.  Co.  5  Fed.  523. 

a  wagon  as  the  result  of  a  sudden  pitch  The    court    says:      Defendant    was   a 

of   the   wheels   from   the   apron    of  the  common  carrier  of  passengers  for  hire, 

boat  on  some  rough   logs  laid  down  as  and  for  their  protection  was  subject  to 

a  track  or  road  from  the  boat  to  the  very  strict  responsibility.    Therefore,  it 

bank,    in   the  alv^ence   of   proof  by   the  was  bound  to  provide  for  the  safety  of 

ferryman  of  want  of  care  on  the  part  the  deceased  while  upon   its  boat  anil 

of  th<!  plaintiff  to  avoid  the  injury.  May  getting  on  shore,  so  far  as  was  practim 

V.  Hanson,  5  Cal.  360.  63  Am.  Dec.  135.  ble  by  the  exercise  of  human  care  and 

^See  post,  §   318.  foresight. 

*t*olh  v.  Coffin,  9  Cal.  56.  •  Where  a  loss  of  property,  placed  on 

'^Willoughhy  v.  Horridge,  16  Eng.  L.  &  a  ferryboat  to  be  carried,  results  from 

Eq.  Rep.  437:   Willoughhif  v.  Horridgc,  the  sinking  of  the  boat,  owing  to  a  de- 

12  C.  B.  742,  22  L.  J.  C.  P.  N.  S.  90,  17  fective  chain   which    fastened   the  boat 

Jur.  323.  to  the  bank  of  the  stream,  the   ferry- 

A   ferryman  is  not  liable  for  injury  man    is  liable.     And   it  seems   that  h«» 

offurring   to   one   horse   of   a   team   at-  is   liable   in   such   a   case  although   the 

tachcd  to  a  vehicle  and  in  charge  of  the  break  in   the  chain  was  due  to  an  in- 

driver,   caused   by    its   becoming   fright-  ternal  defect  which  was  undisoorerable 

eiiPil  wlien  being* driven  from  the  ferry-  by   the  closest  inspection.     Ali^rigki  v. 

boat  and   crowding  the  other  horse  off  Penn,  14  Tex.  290. 

tli(»  bont  and  thrusting  its  own  leg  into  The   keeper  of  a    ferry   is   liable  for 

the  opening   between   the  boat  and  the  the   drowning   of   a   slave   and   a   mule, 

apron  from  the  outside,  thereby  break-  where  the  accident  was  due  to  the  boat 

ing  the  leg,  in  the  at)senee  of  any  find-  being  forced  from  the  shore  on  account 

ing  that  the  opening  was  caused  by  any  of    the    insufficiency    of    the    fastening, 

dofoct   in   the   construction   of  the   boat  while  the  slave  was  attempting  to  drive 

or   tlie   negligence   of   the   ferryman,   or  a  wagon  and  team  upon  it.    Richards  v. 

that  he  had  failed  to  provide  reasonably  Fuqua.  28  Miss.  792,  64  Am.  Dec.  121, 

safe  and  convenient  means   for  depiirt-  MVa/Arr   v.   Jacltson,    10   Mees.   &  W. 

ure   from  the  boat,   or   to  manage   the  161,  12  L.  J.  Exch.  N.  S.  105. 
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are  operating,  it  must,  in  the  first  instance,  be  shown  that  defendant 
has  aathority  to  carrj  on  snch  business.  The  carrying  on  of  a  ferry 
is  no  part  of  the  duty  of  this  class  of  corporations,  and  the  power  to 
do  80  must  be  expressly  conferred  by  the  legislature  authorizing  it  to 
be  done.  If  no  authority  has  been  received,  there  is  no  liability  for 
acts  done  in  attempting  to  perform  the  duties;*  and  if  authority  has 
been  conferred  by  statute,  and  a  liability  imposed  for  injuries  caused, 
plaintiff  must  bring  himself  directly  within  the  terms  of  the  statute 
to  be  enabled  to  recover.^ 

817d.  Bespondeat  luperior. —  If  the  owner  of  the  ferry  leases  it  and 
places  the  lessee  in  possession,  relinquishing  all  control  over  it  on  his 
part,  he  is  not  liable  for  injuries  caused  by  the  negligence  of  the  les- 
-^ee.'  Even  though  the  lease  is  not  permitted  by  law,  the  lessor  can- 
not be  held  liable  for  injuries,  since  the  right  to  make  the  lease  cannot 
be  called  in  question  in  that  form  of  action.'  The  same  rule  applies 
in  favor  of  a  married  woman  whose  husband  is  operating  the  ferry, 
and  also  of  her  minor  children.^  The  question  whether  or  not  a  per- 
son will  be  liable  for  the  acts  of  his  copartner  depends  upon  whether 
or  not  they  were  within  the  scope  of  the  business  which  the  firm  was 
transacting."*  To  enable  the  owner  to  escape  liability,  however,  he 
must  have  no  control  over  the  business.'  a 

"Cooper  ▼.  AtkeM,  53  6a.  63S:   Hog-       *Blackicell  ▼.  Wistoall,  24  Barb.  355; 
<iartf  ▼.  Mwroe,  51  La.  Ann.  683.  44  L.   Claypool  v.  McAllister,  20  111.  504. 
R.  A.  477,  25  So.  349.  *Uenry  ▼.  Voltz,  1  Tex.  App.  Civ.  Cas. 

'Reeovery  cannot  be  had  against  a  (White  &  W.)  §  775,  p.  426. 
nranty  for  the  death  of  the  husband  of  *  Where  the  question  as  to  whether 
plaintiff  by  drowning  in  consequence  of  or  not  one  partner  of  a  ferry  across 
the  faulty  and  negligent  construction  a  stream  in  attempting  to  swim  cattle 
of  its  ferryboat  and  the  careless  and  across  the  river  while  the  water  was  so 
negligent  conduct  of  its  ferryman,  un-  low  that  the  boat  was  not  running  waa 
<ier  rtatutory  provisions  giving  counties  within  the  scope  of  his  authority  as  a 
the  right  to  erect  and  maintain  ferries  partner,  and  his  act  binding  as  such  upon 
and  making  them  liable  as  individuals  Wh,  depends  solely  upon  the  constnic- 
owning  them  if  toll  is  charged,  where  tion  to  be  given  to  the  written  contract 
there  is  no  allegation  that  toll  was  between  the  parties,  it  is  the  duty  of  the 
charged  at  the  ferry.  Arline  v.  Laurens  court  to  construe  the  contract,  and  is 
Cotmiy,  77  Ga.  249,  2  S.  E.  833.  not  a  question  of  fact  to  be  left  to  the 

A  eoonty  is  not  liable  for  injuries  jury.  Einatman  v.  Bl4ick%  14  III.  App. 
resulting  from  the  operation  by  its  com-   381. 

miMioners  of  a  defective  flatboat  con-  'One  operating  a  ferry  under  an 
neeting  a  highway  across  a  stream,  un-  agreement  to  share  the  proceeds,  and 
der  a  statute  making  the  county  liable  giving  him  the  entire  control  and  man- 
for  injuries  inflicted  through  a  defect  agement  thereof,  is  not  a  lessee  ho  as 
in  the  repair  of  a  highway  or  bridge,  to  relieve  the  owner  from  liabilit}'  for 
Ckiek  V.  Newberry  <€  Union  Countiee,  27  the  penalty  which  one  detained  thereat 
8.  C.  419,  3  8.  £.  787.  is  entitled  to  recover  from   the  owner 

'tfewry  v.  Voltg,  1  Tex.  App.  Civ.  Cas.  of  a  public  ferry,  under  Ala.  act  De- 
(White  ft  W.)  I  775,  p.  426;  Felton  v.  cember  28,  1820,  providing  a  penalty 
fkall,  22  Vt  170,  54  Am.  Dec.  61 ;  for  the  detention  of  anyone  at  any  pub- 
Aotryer  V.  Anderson,  2  Leigh,  550;  Ladd  lie  ferry  by  reason  of  there  not  being 
▼.  Ckotard,  1  Minor  (Ala.)  366;  Biggs  good  and  sufficient  boats  or  other  prop- 
?.  FerreU,  34  N.  C.   (12  Ired.  L.)   1.  er   craft   and   hands,   or   by  neglect  of 
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817e.  Bemedy ;  damages. —  When  a  ferry  keeper  is  required  to  give 
a  bond  to  secure  the  performance  of  his  duties,  injuries  caused  by  neg- 
ligence in  the  keeping  and  management  of  the  ferry  are  within  the 
condition  of  the  bond,  and  suit  may  be  brought  thereon.*  But  the  ac- 
tion on  the  bond  is  cumulative  merely,  and  an  action  may  be  main- 
tained against  the  ferry  keeper  individually  for  the  injuries  caused.* 
In  Alabama  an  action  on  a  ferry  bond  cannot  be  brought  in  the  nam;; 
of  the  party  injured,  but  should  be  brought  in  the  name  of  the  judge 
to  whom  it  is  given,  or  his  successor,  for  the  use  of  the  party  injured, 
as  it  is  not  a  bond  of  an  officer  or  a  bond  given  in  an  official  capacity 
within  a  statute  authorizing  suits  on  such  bonds  in  the  name  of  the 
party  injured.*  The  damages  for  property  lost  are  its  actual  value 
together  with  actual  expense  and  loss  of  time  caused  by  detention  on 
account  of  the  accident* 

318.  Extingoishinent  of  ferry  franchiie  by  abandonment. — A  ferry 
franchise  may  be  lost  by  abandonment,*  as  may  be  the  right  of  a  ri- 
parian owner  to  receive  it*     The  erection  of  a  bridge  on  the  site  of  a 

duty,   where   he   has   no   right   of   poa-    contained   in    the   bond   for   failure  l^ 
session   to  the  exclusion   of   the  owner   have  more  than  one  boat  except  upon 
because  of  there  being  no  definite  period   the   same   proof.     Botts   ▼.    Bridges,  4 
of    time    fixed    during   which    he    is   to   Port.    (Ala.)   274. 
exclusively  enjoy  the  ferry.     Taylor  v.       *Wells  v.  Steele,  31  Ark.  219. 
Rushing,  2  Stew.    (Ala.)    160.  •Harris  v.  Plant,  31  Ala.  6S9. 

The  owner  of  land  on  which  a  ferry  *Evan8  t.  Rudy,  34  Ark.  383. 
^s  located  is  bound  to  prevent  the  usage  ^Brearly  v.  Norris,  23  Ark.  514;  HtBi- 
thereof  as  a  public  ferry  by  a  tenant  ford  Bridge  Co.  v.  East  Hartford,  16 
<»f  the  land,  or  to  show  that  he  has  Conn.  149,  Reaffirmed  in  17  Conn.  79. 
<lone  all  in  his  power  to  prevent  such  A  ferry  franchise  must  be  held  to  be 
usage,  in  order  to  relieve  himself  from  abandoned  after  forty  years'  omission  to 
liability  for  the  death  of  a  horse  pre-  furnish  the  public  with  the  service  due 
cipitated  into  the  river  by  the  moving  from  the  owner.  Smith  v.  Harkins,  3H 
of  the  ferry  away  from  the  bank  be-  N.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec.  83. 
cause  of  the  insecure  fastenincr  therwf.  The  right  to  run  a  ferry  established 
due  to  the  negligence  of  such  tenant,  and  for  many  years  maintained  when 
imder  a  statutory  provision  making  the  the  legislature  passed  an  act  establish- 
proprietors  of  ferries  liable  for  damages  ing  it  and  authorizing  such  tolls  as  the 
resulting  from  neglect,  carelessness,  or  freeholders  might  prescribe  is  not  lost, 
bad  conduct.  Printup  ▼.  Patton,  91  Ga.  or  to  be  deemed  abandoned,  merely  be- 
422,  18  S.  E.  311.  cause  no  application  was  ever  made  to 

'hotis  V.  BHdges,  4  Port.   (Ala.)   274.    the  freeholders  to  fix  the  rates  of  tolls- 
The  condition  put  in  the  bond  of  the    Columbia  d  D,  Bridge  Co.  v.  Oeisse,  34 
owner  of  a  public  ferry  that  good  and    N.  J.  L.  268. 

sufficient  "boats"  shall  be  provided  and  The  forfeiture  of  a  ferry  franchise, 
kept  is  in  legal  effect  the  same  as  the  by  reason  of  unreasonable  delay  in  put- 
eondition  which  the  statute  requires  ting  the  same  in  use,  will  not  be  ex 
such  bond  to  contain,  that  a  good  and  cused  by  the  death  of  the  grantee  soon 
sufficient  "boat  or  boats"  shall  be  pro-  after  the  grant  and  the  disability  of  his 
vided  and  kept,  as  the  latter  condition  heir,  where  no  exception  in  favor  of 
would  be  broken  by  not  keeping  more  such  disability  is  contained  in  the  grant, 
than  one  boat  if  it  could  be  proved  Clarke  v.  Calloway,  Sneed  (Ky.)  46,  2 
that    the    injury    complained    of    could   Am.  Dec.  706. 

have  been  avoided  thereby,  and  no  re-  'Equity  cannot  aid  the  founder  of  a 
eovery  could  be  had  upon  the  condition    town  who  reserves  the  ferry  rights  in 
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forrv  will  extinguish  the  rights  of  the  ferry  as  such.*  Long  delay  in 
} providing  aocomniodations  for  ferrying  wagons  is  not  evidence  of  bad 
faith  on  the  part  of  one  having  a  ferry  franchise,  if  they  were  pro- 
\ided  a!«  soon  as  traffic  justified,  suitable  accommodations  for  passen- 
i^'crs  having  been  provided  from  the  iii'st.^  The  ferry  company  is  not 
<'hargeable  witli  nonuser  because  no  ferrying  is  done  when  the  stream 
is  frozen  over.^  Equity  will  not  oust  the  owners  of  a  ferry  franchise 
fnmi  its  exercise  when  the  conditions  of  its  grant  were  violated  by  its 
nomiser  during  a  time  which  expired  five  years  before  the  bringing 
of  the  quo  Avarranto.  The  delay  would  of  itself  be  a  reason  for  at 
least  hesi tilting  to  interfere  with  the  franchise.**  Abandonment  of 
The  operation  of  a  ferry  does  not  extinguisli  the  other  rights  of  gran- 
tees of  the  use  of  streets  for  wharves  and  landings  and  to  collect  and 
receive  tlie  income  therefrom,  where  they  did  not  surrender  posses- 
sion, and  the  right  abandoned  by  them  they  were  not,  by  the  grant, 
i-pquired  to  exercise.^  The  purchaser  of  a  ferry,  the  right  to  use 
nhich  has  been  lost  by  nonuser,  acquires  no  right  to  its  use.*^     A  for- 


liis  deeds,  to  establish  them  against 
grantees  of  the  town  after  he  has  per- 
mitted the  grantees  to  expend  money  in 
•\<tablishing  the  ferry,  and  enjoy  tlie 
rights  for  a  period  of  nearly  forty 
vears.  Bowman  v.  Wat  hen,  1  How.  189, 
11  L.  ed.  97;  Bov>man  v.  Wathen,  2  Mc- 
]jnn,  376,  Fed.  Cas.  No.  1,740. 

^Charles  River  Bridge  v.  Warren 
Hridge,  11  Pet.  420,  9  L.  ed.  773. 

The  owner  of  a  ferry  franchise,  who 
voluntarily  surrenders  the  same  upon 
the  enactment  and  acceptance  of  a  char- 
ter for  the  maintenance  of  a  toll  bridge 
and  the  construction  thereof,  and  who 
^subsequently  becomes  sole  owner  of  such 
bridge  charter,  cannot  claim  any  priv- 
ileges, benefits,  or  powers  beyond  such 
charter,  which  gives  no  exclusive  right, 
by  virtue  of  his  former  ownership  of 
the  ferry  right,  as  against  the  construct- 
ors of  another  bridge  interfering  with 
the  profitableness  of  his  toll  bridge. 
fanewille  Bridge  Co.  v,  Sioughton,  1 
Pinney  (Wis.)   667. 

The  right  of  a  town  to  operate  a  fer- 
ry under  a  grant  permitting  the  exercise 
of  such  privilege  during  the  pleasure 
of  the  legislature  is  revoked  upon  the 
actt'ptance,  by  commissioners  appointed 
for  that  purpose,  of  a  bridge  constructed 
under  a  charter  providing  that  when- 
ever the  bridge  company  shall  have  re- 
paired its  bridge  and  raised  the  cause- 
▼»y,  to  the  acceptance  of  the  commis- 
lioners,   the    ferries    established    across 


the  river  shall  be  discontinued.  Hart- 
ford Bridge  Co,  v.  EaHt  Hartfwd,  16 
Conn.   149,  Reaffirmed  in   17  Conn^  79. 

^Douglass's  Appeal,  118  Pa.  65,  12  Atl. 
834. 

^Bridgetcaier  Ferry  Co.  v.  Sharoti, 
Bridge  Co.  145  Pa.  404,  22  Atl.  1039. 

The  failure  which  will  warrant  the 
forfeiture  of  a  ferry  franchise  made  ex- 
clusive so  long  as  the  grantee  affords 
facilities  for  crossing  the  stream  must 
be  a  persistent  and  general  course  of 
conduct,  and  not  be  Hmited  to  special 
days  or  acts.  Com.  ex  rel.  Hensel  v. 
Sturtevant,  182  Pa.  323,  37  Atl.- 916. 

•Cow.  V.  Uulings,  129  Pa.  317,  18  Atl. 
138. 

^Cincinnati  v.  Covington  d  C.  Bridge 
Co.  20  Ohio  C.  C.  396.' 

But  all  rights  imder  a  franchise  for 
the  uperation  of  a  ferry  and  construc- 
tion of  wharves  in  connection  there- 
with, including  the  right  to  the  use  and 
occupation  of  land  for  that  purpose,  ex- 
tending from  the  line  of  high  tide  to 
a  point  below  low  tide,  are  lost  under  a 
statute  declaring  that  all  rights  granted 
shall  become  forfeited  to  the  state  on 
failure  to  commence  and  complet>e  the 
wharves  and  establish  the  ferry  within 
a  specified  time,  on  failure  to  comply 
with  the  terms  thereof,  no  action  being 
necessary  to  enforce  the  same.  Upham 
V.  Hosking,  62  Cal.  250. 

*Jeffersonville  v.  The  John  Shallcross, 
35  Ind.  19. 


1270  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [§  3l» 

feiture  cannot  be  claimed  because,  for  public  convenience,  the  route 
was  established  a  short  distance  higher  up  the  stream  than  the  point 
designated  in  the  grant.®  The  licensee  cannot  relieve  himself  from 
his  obligations  by  ceasing  to  perform  them  against  the  will  of  the 
state.'**  Forfeiture  of  the  franchise  must  be  duly  declared  by  the 
court,  and  a  franchise  cannot  be  treated  as  a  nullity  until  it  has  been 
declared  forfeited.^  ^ 

319.  Other  means  of  eztingnishment. — The  right  of  the  ierry 
keeper  may  be  extinguished  by  the  exercise  of  the  power  of  eminent 
domain,*  and  may  be  canceled  for  failure  to  comply  with  its  terms.* 
Unless  the  grant  is  exclusive  the  state  may  resume  possession  of  the 
ferry  at  its  pleasure.^  But  acting  upon  authority  conferred  to  estab- 
lish a  ferry  may  confer  vested  rights  which  cannot  be  taken  away 
wnthout  the  making  of  compensation.*  And  if  the  grant  constitutes 
a  perpetual  contract  the  state  has  no  power  to  resume  possession  of  the 
franchise.^  If,  however,  the  ri^t  to  alter  the  charter  has  been  re- 
served by  the  legislature,  it  may,  at  pleasure,  resume  posvsession  of  it 

*Davi8  ▼.  Police  Jury^  1  La.  Ann.  28S.  lease  to  another.    Reg,  v.  Davenport,  16 

'•Mere  failure  on  the  part  of  the  state  U.  C.  Q.  B.  411. 
for  twenty  years  to  take  steps  to  com-  An  act  of  legislature  requiring  the 
pel  a  railroad  company  to  comply  with  school  commissioners  to  sell  certain  lotg 
its  duty  to  operate  a  ferry  does  not  belonging  to  school  trustees  of  a  town- 
show  such  acquiescence  on  the  part  of  ship,  from  which  the  trustees  had  es- 
the  state  in  the  abandonment  of  the  tablished,  under  a  regularly  authorized 
ferry  as  to  prevent  the  legislature  from  license,  a  ferry  across  a  river  on  which 
requiring  its  operation.  Broumell  ▼.  the  lots  bordered  and  providing  that 
Old  Colony  IL  Co.  164  Mass.  29,  29  L.  the  purchaser  thereof  at  public  auction 
R.  A.  169,  49  Am.  St.  Rep.  442,  41  N.  K.  might  forever  have  the  ferry  privileges 
107.  pertaining  thereto,  provided  he  should 

^^Oreer   v.    Haugahook,   47    Ga.   282:  within  a  stated  time  build  a  higfawa? 

Cotton  ▼.  Houston,  4  T.  B.  Mon.  288;  leading    through    bottom    land    to   and 

May  smile  ▼.  Boon,  2  J.  J.  Marsh.  224.  from  the  ferry,  above  high*  water  mark. 

Hjharlca    River    Bridge    v.     Warren  is    not   unconstitutional    and   void,  al- 

Bridge,  7  Pick,  344;    Leake    County   v.  though   its  effect  was  to  deprive  such 

MoFadden,  57  Miss.  618 ;  Crosby  v.  Han-  trustees   of   their   ferry   franchise,  and 

over,  36  N.  U.  404.  for  which  they  received  no  compensa- 

^Phillips  v.  Bloomington,  1  G.  Greene,  tion  at  the  sale  because  of  the  condition 

498.  imposed   for   its   continuance,   although 

A  municipal  corporation  whicU  has  it  is  not  claimed  that  they  did  not  re- 
leased a  ferry  to  a  railroad  company  ceive  full  value  for  the  lots  independent 
cannot  forfeit  the  franchise  because  the  of  the  ferry  franchises.  Ferry  fran- 
railroad  carries  passengers  across  the  chises  are  not  an  incident  to  the  owner- 
ferry  and  some  distance  along  its  road  ship  of  land,  and,  when  granted,  as  in 
for  the  same  fare  that  it  charges  for  this  case,  to  a  public  corporation,  may 
merely  crossing  the  ferry.  Staten  Island  be  revoked  by  the  legislature  at  pleas- 
Rapid  Transit  R.  Co.  v.  Xew  York,  119  ure,  so  long  as  such  revocation  does  not 
S.  Y.  96,  23  N.  E.  176.  devest  their   property  of  the   uses  and 

^East  Hartford  v.  Hartford  Bridge  Co.  objects  for  which  it  was  given  or  pur 

10  How.  511,  13  L.  ed.  518:  Robinson  v.  chasetl.     Trustees  of  Schools  v.  Tatman, 

Umb,  126  N.  C.  492,  36  S.  E.  29.  13  HI.  27. 

A    lease  of  a   ferry   privilege   during       *Benson  v.  New  York,  10  Barb.  223. 
pleasure  of  the  Crown  is  revoked  by  u       ''McRoberts   v.    Washbume,   10  Miniu 

MihsiM^uent  ;;rant  of  a  precisely  similar  23.  Gil.  8. 
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or  of  a  portion  of  it.'  A  ferry  franchise  which  imposw  no  obliga- 
tions on  the  grantee  to  accept  or  retain  the  franchise,  or  to  conduct  the 
ferry,  which  does  not  expressly  provide  that  it  shall  have  the  force  of 
a  oontract,  and  which  requires  no  large  expenditure,  does  not  amount 
to  a  contract  so  that  it  may  not  be  repealed  by  the  legislature  before 
the  expiration  of  its  termJ  The  exclusive  rights  of  the  ferryman 
will  be  protected  by  a  court  of  equity  so  far  as  they  go.*  Statutory 
provisions  for  the  forfeiture  of  ferry  franchises  should  be  strictly 
complied  with  ;•  and  the  record  must  show  that  the  requirements  were 
complied  with.*^  The  forfeiture  must  be  declared  by  an  appropri- 
ate judicial  proceeding  after  notice  to  the  owner.^^  It  must  be  de- 
<*lared  in  a  direct  proceeding  and  cannot  be  done  in  an  action  of  tort^ 
where  it  is  incidentally  sought  to  be  shown  that  the  ferry  was  ope- 
rated without  legal  authority.^^  An  act  of  legislature  revoking  the 
♦exclusive  ferry  franchise  previously  granted  a  certain  ferry,  and  au- 
thorizing the  counties  concerned  to  establish  ferries  within  the  des- 
ignated distance  on  that  river  the  same  as  though  the  exclusive  right 
had  never  been  granted,  is  a  special  act,  and  therefore  within  the 
(constitutional  provision  prohibiting  the  legislature  from  chartering 
or  licensing  ferries  or  toll  bridges  by  local  or  special  laws.^^     Where 

*Perrin  ▼.  Oliver,   1   Minn.  202,  Gil.  ^Martin  T.   McKinney,   Sneed    (Ky.) 

176.  321. 

'Chapin  v.  Crusen,  3V  Wis.  209;  Bui-  ^^Broum  v.  Given,  4  J.  J.  Marsh.  28; 

limn  r.  Lafapette  County,  58  Miss.  790.  Comhs  v.  SewelU  22  Ky.  L.  Rep.  1026^ 

*An  injunction  will  be  granted,  at  the  59  S.  W.  520. 
iiutance  of  the  ou-ner  of  a  ferry  charter,  A  ferry  franchise  cannot  be  revoked 
to  restrain  the  laying  out  of  a  highway  on  the  ground  that  the  original  grantee 
through  his  premises  which  will  inter-  has  left  the  state  without  renewing  hia 
fere  with  his  ferry  privileges  and  also  bond  as  required  by  law,  without  per- 
with  the  use  of  such  premises  as  a  wood  sonal  notice  to  him  to  renew  his  bond^ 
and  lumber  yard  in  connection  with  a  where  the  former  statute  permitting  re- 
wharf  built  by  him  for  the  purpose  of  vocation  of  a  ferry  license  without  no- 
supplying  boats,  contrary  to  a  statute  tioe  for  failure  to  renew  the  bond  as 
prohibiting  the  laying  out  of  a  public  required  by  law  has  been  superseded  by 
or  private  road  through  fixtures  or  erec-  a  statute  expressly  requiring  ten  days'^ 
tions  used  for  the  purposes  of  trade,  notice.  Oarreti  v.  Rickett8,  9  Ala.  529. 
without  the  owner*s  consent.  Flanders  But  where  the  legislature  grants  a 
V.  Wood,  24  Wis.  572.  ferry  frandiise,  and  in  the  same  act  iui- 

^Brovm  v.  Qivens,  1  Dana,  259.  poses  on  the  grantee  certain  duties,  and 

Sn  order  granting  a  ferry  franchise  reserves  the  power  to  repeal  the  act  in 

across  Uie  Ohio  river  will  not  be  set  case  the  grantee  fails  to  perform  those 

amde  ss  being  in  violation  of  the  pro-  duties,  it  may,  in  case  he  does  so  fail, 

▼isions  of  the  law  prohibiting   (except  repeal  the  act  without  a  previous  ju- 

in  certain  cases)    the  establishment  on  dicial    determination    that    he    had    so 

the  Ohio  river  of  a   ferry  within  less  failed.     Whether  he  had  failed  so  that 

tJian  1  mile  above  or  below  any  other  the  repeal  was  effectual   is  a  question 

ferry  previously   established,   unless   it  for  the  courts.     Myrick  v.  Brawley,  33 

is   established    by    competent    evidence  Minn.  377,  23  N.  W.  549. 

<hst  such  proposed  ferry  is  within  the  ^Billings  v.   Breinig.  45  Mich.  65,  7 

prohibited    distance     of    another     pre-  N.  W.  722. 

viously  esUblished.      Waits  v.  Uorsley,  **Frve  v.  Partridge,  82  111.  267 
^  Bibb,  374. 
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a  turnpike  company  is  incorporated  under  a  gcneriil  incorporation 
act,  and  a  right  to  maintain  a  ferry  is  granted  merely  as  an  incident 
to  the  turnpike  in  order  to  facilitate  travel  thereon,  the  forfeiture  of 
the  turnpike  franchise  carries  with  it  the  privilege  of  maintaining  the 
ferry.** 

'^Darvell  v.  &  jte,  48  Ark.  321,  3  S. 
W.  3«5. 
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r»20.  Construction  of  bridges  a  sovereign  power. 
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322.  Power  and  duty  of  municipal  corporation. 
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?24.  Defective  bridges. 

325.  Bridge  as  property'. 

325a.  Taxation  of  bridge. 
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.'529.  Liability  for  injuries  caused  by  construction  operations. 
:<30.  The  placing  of  piers. 

3S1.  The  construction  and  operation  of  draws. 
:m.  Repairs. 

r»3.3.  Liability  for  injury  to  vessel. 
•*34.  Liability  for  injury  to  bridge. 
'i35.  Power  to  license  toll  bridge. 
r>36.  Toll  cannot  be  exacted  without  franchise. 

337.  Toll-bridge  franchise  strictly  construed. 

338.  Location. 

339.  Rights  and  duties  beyond  the  building  of  the  bridge. 

340.  Compensation  for  injuries  inflicts. 

341.  Rights  of  riparian  owner. 

342.  Right  to  use  toll  bridge. 

343.  Owner  must  maintain  and  repair  bridge. 

344.  Right  to  take  tolls. 

345.  Right  of  legislature  to  interfere  with  tolls. 

345a.  Power  to  authorize  competition. 
344(.  What  is  unlawful  competition? 

347.  Enforcement  of  toll. 

348.  Protection  of  bridge  from  injury. 

349.  Transfer  and  termination  of  franchise. 

350.  Fords. 

351.  Bca  walls. 
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356.  Compensation  must  be  made  for  land  taken. 

357.  Compensation  for  injuries  done. 

358.  Construction  of  leree. 

359.  Interference  with  levee. 

360.  Levee  districts. 

361.  Bonds  and  warrants. 

362.  Right  to  levy  tax  for  construction  of  levee. 

363.  Upon  what  land  may  tax  be  laid. 

363a.  Area  asseBsincnts. 

364.  Who  may  levy. 

365.  Procedure. 

366.  Enforcement  of  tax. 

307.  Other  public  improvements. 

320.  Construction  of  bridges  a  sovereign  power. — The  oonstructioD 
and  maintenance  of  highways  are  duties  resting  npon  the  sovereign* 
and  the  power  to  perform  the  acts  necessary  to  effect  that  purpose 
inheres  in  him  as  one  of  the  royal  prerogatives.  It  is  necessary  to 
the  efficiency  of  a  highway  that  it  shall  not  be  obstructed  by  rivers 
and.  streams  which  cross  its  course,  and,  therefore,  the  power  to  con 
struct  highways  necessarily  includes  the  power  to  provide  means  for 
crossing  such  streams.  A  bridge  is  a  structure  thrown  across  a  water 
course  for  the  purpose  of  furnishing  a  passage  over  the  stream  to 
travelers  on  the  highway.^  It  may  be  erected  on  piers  so  as  to  be 
clear  of  the  water,  or  it  may  rest  upon  boats  or  pontoons  which  are 
themselves  supported  by  the  water.  The  characteristics  of  a  bridge 
apply  in  either  case,  and  the  rules  of  law  governing  the  construction 
and  maintenance  of  bridges  apply  to  either  class.  The  power  to  pro- 
vide such  means,  and,  if  necessary,  to  build  bridges  for  that  purpose, 
inheres,  as  an  attribute  of  sovereignty,  in  the  law-making  j>ower  of 
the  state. '^  To  enable  the  state  to  construct  necessary  bridges,  it  mav 
exercise  its  powers  of  eminent  domain  ^  and  taxation.*     It  is  for  the 

*  Not  e>'ery  structure  thrown  across  a  company  to  construct  a  bridge  over  a 
water  course  constitutes  a  bridge,  al-  river  at  a  given  point  on  such  land,  be- 
though  there  must  be  a  water  course  ing  a  determination  that  the  bridge  is 
for  the  structure  to  be  a  bridge.  Rex  v.  for  a  public  use.  is  not  unconstitutional 
Whitney,  3  Ad.  k  El.  69,  4  Nev.  &  M.  as  an  inipaiment  of  the  obligation  of 
594,  7  Car.  &  P.  208,  4  L.  J.  Mag.  Cas.  the  contract.  Young  v.  McKensie  3  Ga 
N.  S.  86.  31. 

'Kirkwood  v.  Newbury,  122  N.  Y.  571,  *An  injunction  will  not  be  granted  in 
26  N.  E.  10 ;  Catawba  Toll-Bridge  Co.  v.  a  suit  in  equity  by  taxpayers  to  restrain 
Flowers,  110  N.  C.  381,  14  S.  E.  918.        the  collection  of  a  tax  for  bridge  pur- 

*Young  v.  Harrison,  6  Ga.  130.  poses,   in   the  absence  of  an   allegation 

As  it  is  no  part  of  the  contract  be-  in  the  bill  that  the  tax  levied  exceeds 
tween  the  state  and  its  grantees,  or  the  oost  of  the  bridge  built  or  contract- 
those  claiming  under  them,  that  the  ed  for,  as  it  will  not  be  presumed  that 
land  granted  shall  not  be  taken  for  a  there  was  an  abuse  of  the  power  granted 
public  use  upon  just  compensation,  an  the  inferior  courts  by  the  act  of  1799 
net  of   the   legislature   incorporating   a   to  levy  taxes  to  pay  for  public  bridges. 
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legislature  alone  to  say  what  kind  of  bridge  is  best  suited  to  the  needs 
of  the  public,  and  what  shall  be  the  description  of  the  draws ;  so  that 
it  is  not  a  diversion  of  a  fund  provided  for  the  repair  of  bridges,  aris- 
ing from  taxation  of  certain  inhabitants,  to  use  it  in  widening  the 
draws.'  The  cost  of  the  bridge  may  be  assumed  by  the  state  as  a 
public  improvement,  or  it  may  be  imposed  upon  the  municipal  sub- 
division which  is  most  interested  in  the  improvement®  But  the 
power  to  impose  the  cost  of  bridges  upon  local  communities  is  subject 
10  abuse,  and  this  abuse  has  been  sufficient  in  former  times  to  cause 
the  people  to  make  formal  complaint  of  it  One  of  the  provisions  of 
Magna  Charta  is  that  "no  town  or  freeman  shall  be  destrained  to 
make  bridges  but  such  as  of  old  time  and  of  right  have  accustomed  to 
make  them  in  the  time  of  King  Henry,  our  grandfather."^  Like  all 
other  improvements,  there  are  some  cases  where  the  improvement  will 
be  80  clearly  for  the  benefit  of  the  local  community  that  no  one  can 
question  the  right  of  the  legislature  to  impose  the  cost  upon  such  com- 
munity.'  There  are  other  cases  in  which  the  size  and  character  of 
the  improvement  are  such,  when  compared  to  the  purpose  for  which 
the  bridge  is  needed,  that  the  cost  of  the  bridge  should  become  a  gen- 
eral charge  upon  the  resources  of  the  state.  The  cost  should  not  be 
imposed  upon  the  local  community  when  it  is  not  the  chief  beneficiary 
of  the  improvement,  but  the  fixing  of  the  bounds  of  the  taxing  district 
is  a  matter  committed  to  the  legislature,  and  its  action  cannot  be  in- 
Trrfered  with  by  the  courts.  It  has  been  held  that  a  statute  requiring 
the  state  to  build  a  bridge  "over  navigable  rivers"  refers  only  to  the 
great  or  principal  rivers,  such  as  are  navigable  by  large  vessels,  or  as 
are  declared  to  be  navigable  by  the  legislature,  and  does  not  include 
those  which  are  merely  floatable.®  That  question  would  depend,  of 
course,  upon  the  language  of  the  statute  and  the  custom  of  the  state. 
As  has  been  seen,*®  the  term  "navigable"  in  law  includes  every  stream 
which  is  in  fact  navigable ;  and,  unless  there  is  something  in  the  lan- 
guage of  the  statute  or  the  custom  of  the  state  to  the  contrary,  a  stat- 
ute making  it  the  duty  of  the  state  to  build  the  bridges  over  navigable 
streams  would  include  all  streams  in  fact  navigable.     The  sovereign 

to  which  there  is  no  limit  other  than  greater  in  degree  than  the  rest  of  the 

the  cost  of  erection.     Tucker  v.  Inferior  community  according  to  their  local  po- 

Court  Justices,  34  6a.  370.  sition.   and   may,  therefore,  on  general 

*Dow  T.  'Wakefield,  103  Mass.  267.  principles  of  justice,  be  required  to  con- 

*Onilder  v.    Dayton,    22   Minn.    366;  tribute  a  larger  share  for  its  erection 

^ttiider  T.   Otsego,   20  Minn.   74,   Gil.  and    support.     Nonoioh    v.    Hampshire 

in.  County,  13  Pick.  60. 

'Chap.  16.  *Tunkhannock  Bridge,  26  Pa.  Co.  Ct. 

*The  people  of  the  town  and  county  625. 

wliere  a  bridge  is  situated  have  an  in-  *•  §  23,  ante. 
tcrest  in  it  and  derive  a  benefit  from  it 
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may  delegate  its  power  to  regulate  the  construction  of  the  liridges  to 
such  inferior  officials  or  municipal  subdivisions  as  it  chooses." 

321.  Power  and  duty  of  countiei.— As  stated  in  the  preceding  sec- 
tion, the  legislature  may  impose  upon  counties  the  duty  of  building 
bridges,  and  may  delegate  to  them  the  necessary  attributes  of  sover- 
eignty to  enable  them  to  perform  the  obligations  so  imposed.  The 
ooimty  may  be  required  to  pay  for  a  bridge  which  extends  beyond  its 
limits/  or  to  pay  for  bridges  built  by  other  authorities.*  If  the  statr 
ute  provides  that  the  county  may  maintain  a  bridge,  the  word  "may'^ 
will  be  construed  "must**  if  the  public  welfare  demands  such  construe^ 
tion.*  The  county  may  be  given  authority  over  the  bridges,  whether 
they  are  witliin  the  boimdaries  of  a  municipal  corporation  or  not^ 
Underv statutes  providing  that  bridges  on  county  linos  shall  be  built  at 
the  equal  expense  of  adjoining  coimties,  which  do  not  provide  means 
for  compelling  a  nonconsenting  county  to  join  in  the  work,  it  cannot 
be  compelled  to  do  so.'     The  funds  for  the  construction  of  the  bridge 


"It  18  within  the  power  of  Congress 
to  devolve  upon  the  Secretary  of  War 
the  power  to  approve  the  plans  for  a 
bridge  authorized  by  it,  and  ;«uch  ap* 
proval  need  not  be  made  under  the  hand 
of  the  Secretary  of  War,  but  he  may 
direct  notice  of  such  approval  to  be 
given  to  the  persons  interested.  Miller 
V.  Jfew  York,  18  Blatchf.  212,  10  Fed. 
rAB;Vnited  States  v.  Milwaukee  d  8t. 
P.  R.  Co.  5  Biss.  410,  Fed.  Cas.  No. 
15.778. 

■Washer  v.  BulHtt  County,  110  U.  8. 
558.  28  L.  ed.  249,  4  Sup.  Ct.  Rep.  249. 

^A  county  may  be  compelled  to  pay 
for  a  bridge  which  towns  within  its 
borders  contracted  for  without  author- 
ity. People  ex  reh  Conway  v.  Living- 
8ton  County,  68  N.  Y.  114,  Reversing  6 
Hun,  572. 

The  provision  of  the  act  of  Ck>ngres8 
requiring  the  assent  of  the  Secretary 
of  War  to  the  building  of  a  bridge  over 
tidal  water  does  not  justify  the  in- 
action of  county  authorities  under  a 
state  statute  requiring  them  to  build 
H\}ch  a  bridge.  People  ex  rel,  Keene  v. 
(^uvnis  County.  142  N.  Y.  271,  36  N.  E. 
1062. 

^Phelps  V.  Bawleif,  52  N.  Y.  23. 

In  Iowa  the  county  is  charged  with 
the  duty  of  building  the  larger  bridges, 
but  the  duty  of  building  bridges  over 
smaller  streams  throughout  the  county 
is  imposed  upon  the  renpective  road  dis- 
tricts. Taylor  v.  Daris  County.  40  Iowa, 
295;  Morcland  v.  iiitchell  County,  40 
Iowa,  394. 


H)8kalooaa  Steam- Engine  Workt  r, 
Pottatoattoinie  County,  72  Iowa,  1349  3^ 
N.  W.  605. 

A  county  may,  by  virtue  of  the 
authority  "to  provide  for  the  erection 
of  all  bridges  which  may  be  necesaar^- 
and  which  the  public  convenienoe  may 
require  within  their  respective  counties, 
and  to  keep  them  in  repair/'  conferred 
upon  the  supervisors  by  ReT.  Stat. 
8  312,  subdiv.  18,  assist  a  municipal 
corporation  in  the  erection  of  a  free 
bridge  across  a  large  river  which  will 
be  used  by  citisens  of  the  county  gen- 
erally, although  the  city  charter  give^ 
the  council  general  care,  supervision, 
and  control  of  all  bridges  within  the 
city,  when  the  bridge  tax  provided  for 
by  Rev.  Stat.  §  710,  is  levied  upon  ail 
the  taxable  property  of  the  county  in- 
cluding that  within  the  city,  although 
the  voters  of  the  county  have  voted  to 
appropriate  a  part  of  another  fund  to 
the  erection  of  the  bridge.  BeU  v. 
Font  oh,  21  Iowa,  119;  Barrett  v. 
Brooks,  21  Iowa,  144. 

*  Brown  v.  .\ferrick  County,  18  Neb. 
355,  25  N.  W.  356. 

Wliere  a  stream  is  the  boundary  be- 
tween two  counties  the  laws  of  Ken- 
tucky do  not  authorize  one  county  to 
compel  the  other  county  to  take  st«p» 
or  provide  means  for  its  share  of  thf 
cost  of  erecting  a  bridge  across  such 
stream  l>etween  the  two  counties,  but 
permits  such  ooimty  to  decide  upon  the 
ex|K!diency  of  such  erection;  and.  upon 
an  appeal  from  an  adverse  decision  by 
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iini'^t  be  obtained  in  the  maimer  pointed  out  by  statute  f  but,  in  case 
(be  statute  is  silent  upon  that  subject,  and  tlie  county  has  authority 
u»  make  tlic  improvement,  it  may  accjuire  the  funds  in  any  legal  man- 
uer/  It  may  appropriate  county  funds  to  that  purpose,®  or  issue 
bonds  if  Uiat  seems  the  best  method  of  acquiring  the  funds.^  But 
hcnids  cannot  be  issued  unless  the  statute  authorizes  such  procedure 
either  expressly  or  by  necessary  implication.^®  Contracts  necessary 
for  the  making  of  the  improvement  are  valid  and  enforceable;^^  and, 
if  the  county  is  given  authority  to  appropriate  money  for  building 
bridges,  it  may  enter  into  contracts  for  that  purpose."     If  the  matter 


^he  judge  of  the  circuit  court  thereof, 
nlio  is  made  the  arbitrator  to  decide 
the  question  'of  expediency,  his  judg- 
ment, being  that  of  one  on  the  ground 
and  knowing  the  wants,  necessities,  and 
linancial  condition  of  such  county,  will 
he  entitled  to  great  weight.  Oarrard 
rounty  V.  BoyU  County,  10  Bush,  208. 

•J/rf^tfnfi  V.  Otoe  County,  9  Neb.  324, 
i  X.  W.  707. 

The  raising  of  money  by  taxation  in 
(Dunties  in  pursuance  of  a  general  law 
of  the  state,  for  the  purpose  of  building 
hrid^st-ft.  is  not  the  levying  of  a  tax  for 
a  strictly  local,  corporate  purpose.  Mu- 
nicipal authorities  levying  taxes  for 
^uch  purposes  are,  in  a  large  sense, 
mere  agencies  of  the  state  in  carrying 
into  effect  general  laws  which  have  lM4>n 
ducted  for  the  common  good.  Will 
rounty  ¥.  People,    110  111.  511. 

^It  is  unnecessary  that  the  contract 
under  which  a  bridge  is  to  be  built  l>e 
:irrt  submitted  to  a  vote  of  the  people 
heiore  the  supervisors  of  the  county  can 
appropriate  funds  out  of  the  proceeds  of 
*«wamp  lands  for  the  construction  of  the 
bridge  under  ft  JWO,  as  amended  by  act 
of  1862,  requiring  the  question  to  be 
■submitted  to  the  people  whether  swii  nip- 
land  money  may  be  used  in  the  coii- 
*>truction  of  the  bridge.  Barrett  v. 
Brooi-«,  21  Iowa,   144. 

•An  agreement  made  by  the  super- 
n-^jfs  of  a  county  to  aid  a  railroad 
company  in  the  construction  of  a  bridge 
across  a  river  which  is  a  boundary  be- 
tween two  counties,  the  bridge  to  have  a 
i^parate  roadway  for  teams  and  foot- 
men, in  valid  under  S  2713,  Pol.  Code, 
.md  binding  on  the  county  when  the 
''th*-r  countv  also  aids  in  its  construc- 
tion. Crole'y  v.  California  P.  K.  Co.  134 
f'aK  557,  66  Pac  860. 

But  a  bridge  constructed  within  a 
piunicipalify,  which  is  solely  a  munic- 
ipal improvement,  is  not  a  county  pur- 
I*'*"  in  aiA   of  which    the   connfv   can 


appropriate  part  of  the  fund  raised  by  a 
general  county  tax,  where,  by  the  Con- 
stitution, its  power  of  taxation  is  lim- 
ited to  county  purposes.  Shinner  v. 
Henderson,  26  Fla.  121,  8  L.  R.  A.  55» 
7  So.  464. 

*8tate  ex  rel,  Peterson  v.  Keith 
County,  16  Neb.  608,  20  N.  W.  866; 
Vniofi  P.  R.  Co.  V.  Colfax  County,  4 
Xeb.  450;  Fremont  Bldg.  Asso.  v.  8her- 
irin,  6  Neb.  48;  South  Platte  Land  Co. 
V.  Buffalo  County,  7  Neb.  263. 

Where  the  middle  of  a  stream  is  the 
dividing  line  between  two  counties,  and 
one  of  them  attempts  to  erect  a  bridge 
across  the  stream  without  the  co-opera- 
tion of  the  other,  it  may  use  bonds  voted 
for  the  purpose  to  complete  the  bridge 
in  the  other  county.  Broum  v.  Merrick 
County,  18  Neb.  355,  25  N.  W.  366. 

Bonds  issued  for  the  purpose  of  con- 
structing a  regular  county  bridge  on  a 
public  highway  should  not  be  reckoned 
in  determining  whether  or  not  a  county 
is  within  the  prohibition  of  a  oon9titu- 
tional  provision  that  donations  to  rail- 
roads or  other  works  of  internal  im- 
provement shall  not  exceed  10  per  cent 
of  the  assessed  valuation  of  the  county. 
DcClerq  v.  Hagei;  12  Neb.  186,  10  N. 
W.  697. 

^"^Colhurn  v.  Chattanooga  Western  R^ 
Co.  »4  Tenn.  43,  28  S.  W.  208. 

"Where  county  commissioners,  auth- 
orized to  build  a  bridge  agree  with  a 
lando^^-ner  to  pay  him  a  certain  sum 
for  land  required,  and  to  protect  his 
remaining  land  from  washing  and  abra- 
sion, the  county  will  be  held  to  the 
agreement,  and  will  be  estopped  from 
taking  advantage  of  the  omission  of  the 
county  auditor  to  enter  such  agreement 
on  the  minutes  of  the  commissioners  as 
require<i  by  statute.  Wilder  v.  Hamil- 
ton Connlj/,  41  Ohio  St.  601. 

"Bayne  v.  Wright  County  (Minn.)  95 
N.  W.  456. 
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is  left  diacretionary  with  the  county  authorities  mandamus  will  not 
lie  to  compel  them  to  act.^*  Mandamus  will  lie  directing  a  county 
council  to  build  a  bridge  over  a  river  between  two  townships  where  a 
distance  of  12  miles  intervenes  between  bridges  across  the  river,  when 
the  benefit  of  the  neighborhood  and  public  generally  demand  it  at  that 
particular  iK)int,  under  a  statute  providing  that  it  shall  be  the  duty 
of  county  councils  to  erect  and  maintain  bridges  over  rivers  forming 
or  crossing  boundary  lines  between  two  municipalities  within  the 
county.^* 

322.  Power  and  duty  of  municipal  corporation. —  As  in  the  caae  of 
counties,  so  the  legislature  may  impose  upon  municipal  corporations 
the  duty  of  constructing  bridges,  and  may  even  require  them  to  incur 
indebtedness  for  that  purpose.*  The  erection  of  bridges  is  not  prop- 
erly a  municipal  function,  and,  therefore,  the  municipality  is  under 
no  obligation  to  do  so  unless  it  is  imposed  by  the  legislature,*  And 
the  duties  as  imposed  by  the  statutes  are  conclusive  f  so  that  port  war- 
dens invested  with  the  general  super\'ision  of  the  navigable  waters 

^*8tate  V.  Essex,  23  N.  J.  L.  214;  A  tip.  meaning  to  the  word.    Svxinzey  ▼.  Som- 

Gen.  V.  Kalkaska  County,  120  Mich.  357,  evset,  132  Mass.  312. 

79  N.  W.  567 :   State  ex  rel.   Houck  v.  Wliere  a  bridge  which  a  town  was  not 

Morris^  43  Iowa,  192;   Kinnear  v.  Hal-  authorized   to   build   had  been    built  bv 

dimand  County,  30  U.  C.  Q.  B.  398.  private  subscription,  a  subsequent  vote 

**Brooks  V.  Haldimand  County,  41  U.  by   the  town,  within   which  part   of  it 

C.  Q.  B.  381.  lay,  to  accept  the  part  lying  within  its 

^Simon  v.  Xorthup,  27  Or.  487.  30  L.  Iwundiivies   and   pay  a  certain    amouat 

R.  A.  171,  40  Prtc.  560;  Philadelphin  v.  toward   the   expense   incurred    in    build- 

Field,  58  Pa.  320.  ing   it    was   without   consideration    and 

An    indebtedness    authorized    by    the  beyond  the  power  of  the  town.      Abend- 

legislature    to    be    incurred    by    a    city  roth  v.  Green irich,  29  Conn.   356. 

for  the  completion  of  a  bridge^  upon  its  ^Hlofftet   v.   Kstcs,    104  Mich.   208,  62 

borders  is  for  a  city  purpose.     People  N.  W.  347. 

€0  rel.  Murphy  v.  Kelly,  76  N.  Y.  475,  5  A    municipality    lias   power    to    enter 

Abb.  N.  C.  383.  into  contracts  relating  to  the  mainten- 

The  legislature  has  power,  in  divid-  ance  and  repair  of  bridges  situated 
ing  a  town,  to  compel  the  new  town  to  within  its  limits  under  a  charter  re- 
maintain  a  bridge  at  its  expense  across  quiring  it  to  keep,  maintain,  and  repair 
a  river,  although  the  bridge  is  situated  bridges;  and  its  agreement  is  valid  by 
in  part  in  the  old  town.  Granby  v.  which  it  assumes  the  duty  of  maintain- 
Thurston,  23  Conn.  4H».  ing    and    repairing    bridges     originally 

*The  question  how  far  the  approaches  const ructcd  across  a  mill  race  under  an 
to  a  bridge  are  included  within  the  ordinance  which  required  the  mill  o^-ner 
bridge  franchise  which  the  corporation  to  maintain  them.  State  ex  reL  Car- 
ls bound  to  maintain,  if  not  defined  by  ihafje  v.  Cowgill  d  H,  Mill,  Co,  15G  Mo. 
the    statute    may   be   determined    by    a  620,  57  S.  W.  1008. 

consideration  of  what  is  reasonable  un-  Under  the  power  to  erect  bridges,  a 

der  the  circiiinstHnees.     Com.   v.   Deer-  municipal  body  may    erect    a    highway 

field,  6  Allen,  449.  bridge   over   a   stream   created    entirely 

A   statute   requiring  a  town  to  con-  by  surface  water,  as  such  streams  may 

tribute   towards   the   expense   of   main-  be  at  times  very  rapid  and  turbulent, 

taining  a   bridge   will   not   include   the  and  a  bridge  may  be  as  neceswary  over 

eau^t^wavs  extending  from  the  high  land  it  as  over  a  spring-fed  stream.     MeKin- 

to  the  bridge  in  tlif  absence  of  any  cua-  ley  v.  Union  County,  29  N.  J.  Eq.   164. 

torn,    usnge,   or   ag»  e<'ment   giving   such  The  relative  liability  of  towns  for  the 
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surrounding  a  city  cannot  interfere  with  the  erection  of  a  bridge  by  a 
municipal  corporation  under  a  subsequent  law,  although  their  wharf 
line  is  disregarded  and  an  obstruction  placed  in  the  river  thereby.* 
The  duty  of  the  municipality  is  no  broader  than  the  language  of  the 
statute.*  A  bridge  is  so  much  a  part  of  a  highway,  however,  that 
statutory  authority  over  the  highways  has  been  held  to  include  au- 
thority to  construct  and  maintain  bridges.®  If  the  municipal  corpo- 
ration has  authority  to  build  bridges,  it  may  adopt  those  built  by  pri- 
vate individuals  or  corporations.''^  The  towns  on  the  opposite  sides 
of  the  stream  may  be  compelled  to  share  in  the  expense  of  a  bridge* 
across  it.*     A  township   may  voluntarily  assume   the  erection   and 


eoBstmction  of  bridges  between  them 
under  the  New  York  act  of  1841  can- 
not be  permanently  changed  by  judg- 
ment of  a  court  or  submission  to  arbi- 
tration.   Carejf  ▼.  Rich,  4  Lans.  141. 

*Phaodelphia  Port  Wardens  v.  Phil- 
adelphia, 42  Pa.  209. 

To  render  towns  liable  for  the  build- 
ing of  bridges  over  streams  dividing  them 
there  must  exist  a  highway  leading  to 
the  bridge  on  each  side.  Beoktoith  v. 
Whalen,  9  Hun,  408,  Affirmed  in  70  N. 
Y.  430;  Beckwith  v.  WhaUm,  5  Lans. 
376. 

A  statute  making  adjoining  towns 
jointly  liable  for  the  building  of  bridges 
ovier  streams  dividing  them  does  not 
apply  to  bridges  over  bays  or  other 
bodies  of  water  not  streams;  so  that 
the  towns  cannot  be  compelled  to  build 
bridges  over  such  bodies  of  water.  Re 
Irondequoit,  68  N.  Y.  370. 

*White  v.  Loring,  24  Pick.  319. 

A  town  lying  on  both  sides  of  a  river, 
which  is  given  control  over  the  streets, 
msy,  from  its  duty  to  improve  the  same 
80  as  to  afford  an  easy  and  safe  transit 
to  tU  its  parts,  bridge  the  river.  MuU 
Utrky  V.  Cednr  Falls,  19  Iowa,  21. 

The  facts  that  a  bridge,  partly  within 
the  corporate  limits  of  a  village,  was 
originally  built  by  a  toll-bridge  com- 
pany, and  the  bridge  was  used  as  a  toll 
bridge  for  a  number  of  years  imtil  the 
same  was  purchased  by  the  highway 
<»mn)issioners  of  the  town  in  which  it 
is  situated,  with  the  aid  of  the  county 
and  the  village,  and  made  a  free  bridge; 
and  that  thereafter  the  highway  com- 
missioners had  assumed  control  thereof, 
and  had  made  all  the  repairs  that  had 
been  made  thereon  since  the  purchase, — 
do  not  relieve  the  village  from  its  char- 
ter duty  to  keep  its  highways  and 
•bridgw  in  repair,  although  it  had  never 
Vol.  II.— AVateb«.  81. 


formally  accepted  the  bridge,  but  had 
simply  allowed  the  same  to  be  used  as 
a  part  of  the  street  approaching  it, 
without  refusing  to  accept  its  dedica- 
tion as  a  highway;  and  the  village  will 
be  liable  for  injuries  received  by  a  per- 
son by  reason  of  the  want  of  repair  of 
that  part  of  the  bridge  within  the  cor- 
porate limits.  Marseilles  v.  Eowland, 
124  111.  547,  16  N.  E.  883,  Affirming  23 
111.  App.  101. 

County  commissioners  in  laying  out 
a  highway  cannot  compel  the  town  to 
tend  a  draw  in  a  bridge  over  a  navigable 
river  and  keep  lights  thereon.  Brain- 
tree  V.  Norfolk  County,  8  Cush.  646. 

'A  bridge  built  by  a  railway  company 
over  a  navigable  stream  within  the 
limits  of  a  municipal  corporation  for 
the  use  of  the' tail  road,  under  an  ordi- 
nance of  the  municipality  granting  per- 
mission, and  providing  the  manner  in 
which  it  shall  be  constructed,  may  be 
regarded  as  having  been  built  by  the 
municipality  itself,  and  as  falling  fairly 
within  the  power  given  it  by  its  charter 
to  construct  and  repair  bridges  and  reg- 
ulate the  use  thereof.  McCartney  v. 
Chicago  d  E.  R.  Co,  112  111.  611. 

•Kirktoood  v.  Newbury,  122  N.  Y.  571, 
26  N.  E.   10,  Affirming  45  Hun,  323. 

Under  a  statute  providing  that  two 
towns  shall  maintain  a  bridge  at  joint 
expense  without  reference  to  town  lines, 
the  expense  must  be  borne  by  them 
equally  without  regard  to  the  portion 
located  in  either  one.  Lapham  v.  Rice, 
56  N.  Y.  472. 

The  legislature  may  authorize  county 
commissioners  to  cause  the  construction 
of  a  bridge  across  a  river  between  two 
towns  and  divide  the  expense  between 
them  in  proportion  to  their  assessed 
valuation ;  such  a  law  being  a  reason- 
able  regulation   for   the  benefit  of  the 


1280  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [S  324 

maintenance  of  a  drawbridge  over  a  navigable  stream  when  duly  au- 
thorized by  the  board  of  supervisors  and  by  express  grant  of  the  leg- 
islature, although  the  stream  is  the  boundary  line  between  it  and  an- 
other  township.*  The  statutory  provisions  as  to  the  method  of  ex- 
pending public  funds  for  bridges  must  be  strictly  pursued  \^^  but  the 
municipality  is  impliedly  authorized  to  procure  the  funds  necessary 
U}  enable  it  to  perform  the  duties  imposed  upon  it.^*  Failure  to 
comply  with  an  order  of  the  Secretary  of  War  directing  an  alteration 
in  a  bridge  to  facilitate  navigation  \7i\l  not  subject  municipal  oflScers 
to  criminal  prosecution,  where  such  officers  have  not  in  their  hands 
the  funds  to  do  the  work,  or,  under  the  laws  of  the  state,  cannot  ob- 
tain them  within  the  time  fixed  for  the  completion  of  the  woi^.^' 
The  location  of  the  bridge,  if  within  the  discretion  of  the  municipal 
authorities,  will  not  be  interfered  with  by  the  oourt*^ 

323.  Sight  and  duty  of  individnal.— -  Bridges  are  not  maintained 
for  the  benefit  of  the  individuals,  and  they  cannot,  in  their  character 
as  such,  institute  proceedings  to  compel  the  maintenance  of  a  bridge 
There  are  circumstances  under  which  an  individual,  as  one  of  the 
public,  may  compel  their  maintenance  if  he  will  be  specially  injured 
by  their  removal  and  the  duty  is  one  positively  imposed  by  statute. 
As  said  in  Coster  v.  Albany,^  the  removal  of  a  public  bridge  which 
discommodes  a  private  individual  gives  him  no  claim  against  the 
state,  or  against  the  municipal  corporation  which  has  by  bond  as- 
sumed the  obligation  of  the  state,  for  compensation,  if  there  is  still 
access  to  the  property,  though  by  a  more  circuitous  route.  The  bridg- 
ing of  private  streams  is  a  matter  exclusively  within  the  discretion  of 
the  one  owning  the  abutting  land ;  and  a  private  individual  or  corpo- 
ration may  bridge  a  public  stream  for  his  own  accommodation  or  con- 
venience if  he  receives  authority  from  the  l^slature.'     In  addition 

people  as  required  by  the  court.    Water-  of   the   proper   county,    refers   onlj   to 

vilUf  y.  Kennebec  County,  59  Me.  80.  streams   wholly  'within   the   state,   sad' 

*Dietrich  v.  Bchremms,  117  Mich.  298,  not  to  boundary  waters.  Ryan  v.  BrotonJ 

76  N.  W.  618.  18  Mich.  19«,  100  Am.  Dec.  154. 

^Ritz  V.  TannehiU,  69  Iowa,  476,  29       The   provision    only   requires   special' 

N.  W.  424.  leave,  where  the  stream  is  not  adapted' 

^Dietrich  ▼.  Schremms,  1 17  Mich.  298,  in  its  natural  condition  to  any  valuable 

76  N.  W.  618.  boat  or  vessel  navigation.     The  snper-i 

^Rider  v.   United  States,    178  U.   S.  visors  may  make  general  regulations  inf 

261,  44  L.  ed.  1057,  20  Sup.  Ct.  Rep.  regard  to  shallow  streams.    Shepard  vj 

838.  Gates,  50  Mich.  495,  15  N.  W.  878. 

"Matthiessen  d  W.  Sugar  Ref.  Co,  v.       The  owner  of  a  private  bridge  is  aot' 

Jersey  City,  26  N.  J.  Eq.  247.  liable  for  loss  of  life  or  injury  sustained 

HZ  N.  Y.  399,  Eeversing  52  Barb.  276.  by  a  person  in  crossing  it  in  the  ab- 

The  provision  of  Mich.  Const.   1850,  sence  of  an  allegation  of  a  special  right 

art.   18,  §  4,  that  no  navigable  stream  to  pass  and  an  agreement  on  the  part 

shall    be   bridged   or    dammed   without  of  the  owner  to  repair.    Loui9viUe  4  F, 

autliority  from  the  board  of  supervisors  Canal  Co.  y.  Murphy,  9  Bush,  533. 
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to  the  righto  which  may  be  acquired  under  special  authority,  the  duty 
to  build  and  maintain  bridges  may  be  imposed  by  an  interference 
with  the  highway  for  private  acconmiodation,  which  renders  the 
maintenance  of  a  bridge  necessary.  Therefore,  one  who  builds  a  mill 
race  across  a  highway  for  his  own  accommodation  must  build  and 
maintain  whatever  bridging  is  necessary  to  restore  the  highway  for 
the  accommodation  of  the  public'  And  the  same  principle  applies 
in  case  the  highway  is  fboded.  The  one  responsible  for  the  flooding 
must  provide  for  ferrying  the  public  across  the  obstruction  free  of 
diaige,^  and  the  duty  also  rests  upon  the  grantee  of  the  one  making 
the  obstruction.*  But  the  municipal  corporation  cannot  impose  the 
dnty  of  maintaining  a  bridge  upon  the  abutting  owners  who  are  not 
benefited  by  the  race.®  The  one  who  constructs  the  race  is  not  in- 
dictable for  the  maintenance  of  a  nuisance  for  failure  to  build  the 
bridge,'  The  remedy  is  for  the  municipal  corporation  to  cx)nstruct 
the  bridge  and  recover  the  cost  from  the  o^vner  of  the  race,®  or  insti- 


"Bdle,  Abr.  368  Bridges,  2;  Waterloo 
T.  Omon  Mill  Co,  50  Iowa,  437,  13  N. 
W.  433;  Re  Trenton  Water  Foioer  Co. 
20  N.  J.  L.  659;  HobUm  v.  Langly,  66  N. 
a  287;  Woodrxng  r.  Forks  Twp.  28  Pa. 
355,  70  Am.  Dec  134;  Merrill  v.  Kala- 
moBoo,  35  Mich.  211. 

Where  the  owners  of  a  tnmpike  road 
have  the  right  to  require  mill  owners  to 
bridge  a  mill  trench  which  crosses  the 
tttmpike,  and  the  general  assembly  pass 
a  resolution  appropriating  $1,000  for 
Um  purnose  of  making  the  turnpike 
iiHul  a  free  publie  highway,  to  be  paid 
to  the  turnpike  corporation  on  certain 
coDditions  to  be  peHormed  or  accepted 
by  the  turnpike  corporation  and  the  sev- 
<^  towns  in  which  the  road  is  located, 
the  turapike  corporation  being  required 
to  release  to  the  state  its  corporate 
rights  and  franchises  under  its  charter 
and  in  and  to  its  road,  and  to  release  to 
^«id  towns  all  gravel  pits  and  rights 
to  get  gravel  which  it  might  own  or  be 
entitled  to,  and  the  towns  being  re- 
qoircd  to  accept  the  road  and  agree  to 
maintain  it  as  a  free  public  highway, — 
the  town  in  which  the  mill  trench 
enisKs  the  turnpike  does  not,  under 
sadi  resolution,  succeed  to  the  rights 
wUch  the  tnmpike  company  has  to  re- 
<|Qire  the  null  owners  to  bridge  the 
trench.  North  Providence  v.  Dyerville 
Mfs.  Co.  13  R.  I.  45. 

*iroirt  V.  QoUahue,  9  Gratt.  94. 

'Vert  Bend  v.  Mann,  69  Wis.  69,  17 
N.  W.  972. 

B«t  a  purchaser  of  mill  property  sup- 
pM  with  water  from  a  race  conducted 


from  other  premises  is  not  burdened 
with  the  duty  of  keeping  a  bridge  over 
such  race,  where  it  crosses  the  highway 
beyond  the  limits  of  his  premises,  in 
repair,  in  the  absence  of  anything  of 
record  to  inform  him  that  the  property 
is  burdened  with  such  a  covenant,  and 
there  is  nothing  to  show  knowledge 
upon  his  part  of  any  agreement  of  his 
grantors  to  maintain  the  bridge  in  ques- 
tion. Bord  V.  Montgomery,  26  111.  App. 
41. 

^People  ex  reL  Curtis  ▼.  Rochester,  54 
N.  Y.  507. 

'Ktate  V.  Yarrell,  34  N.  C.  (12  Ired. 
L.)    130. 

But  he  may  be  liable  to  the  statutory 
penalty  provided  for  the  obstruction  of 
high  wa  VS.  Burton  Tiop.  v.  Tut  tie,  30 
Ohio  St.  62. 

•Clay  V.  Hart,  25  Misc.  110,  55  N.  Y. 
Supp.  43. 

The  owner  of  a  mill  race  cut  by  him 
across  a  highway  is  liable  for  the  cost 
of  building  a  bridge  over  the  same  by 
township  authorities  where,  in  consid- 
eration of  the  ccmipromise  of  a  suit  for 
penalties  for  obstructing  the  highway 
because  of  his  failure  to  rebuild  a  bridgt*^ 
washed  away  by  high  water,  and  in  con- 
sideration of  his  duty  to  build  ami 
maintain  a  bridge  over  the  race,  he  (En- 
tered into  a  written  contract  with  the 
township  trustees  to  put  in  a  bridjare 
within  a  reasonable  time  and  keep  tlie 
same  in  repair,  but  which  he  failed  to 
do  within  six  months  thereafter,  where- 
upon the  trustees  built  the  bridgt*. 
Union  Twp,  v.  Anthony,  26  Ind.  487. 
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tute  a  proceeding  in  mandamus  to  compel  him  to  perform  his  duty.' 
The  municipality  may  relieve  him  from  his  duty  with  respect  to 
maintaining  a  bridge.*®  If  the  highway  is  laid  out  over  the  race,  the 
municipality,  and  not  the  landowner,  is  responsible  for  the  construc- 
tion of  the  bridge,**  The  owner  of  an  irrigation  ditch  must  main- 
tain the  necessary  bridges  over  it,*^  And  if  a  navigation  company 
makes  a  cut  across  the  highway,  it  is  bound  to  maintain  the  necessary 

*A  mandamus  will  lie  to  compel  the  of  the  city  cannot  compel  the  bridging 
owners  of  a  milldam  to  construct  and  of  a  ditch  at  street  croaaings  by  the 
keep  in  repair  a  bridge  across  a  race  proprietors  thereof,  who  aoqaired  the 
way  at  a  public  highway,  where  such  right  of  way  for  their  ditch  through 
race  way  wa«  constructed  by  such  own-  such  lands  after  the  incorporation  of 
•re'  grantor,  by  license,  or  with  the  the  city  and  the  laying  out  and  use  of 
acquiescence  of  the  public  autliorities,  streets  over  such  lands  but  while  the 
across  the  public  highway  for  his  own  same  were  still  a  part  of  the  public  do- 
private  use  and  to  avail  himself  of  main  and  before  tne  city  acquired  title 
water  power;  and,  where  they  own  such  thereto.  Denver  y.  Mullen,  7  Colo.  345, 
race  as  tenants  in  common,  the  law  does  3  Pac  693. 

not  cast  upon  the  public  the    burden  ^Stale  ▼.  Lake  Keen  Nav,  Reservoir 

of  apportioning  either  the  work  or  its  d  Irrig.  Co,  63  Kan.  394,  65  Pac  681. 

eost  among  such  cotenants.     Hainea  v.  To    exempt    an    irrigation    company 

People,  19  111  App.  354.  from  an  act  requiring  the  construction 

Under  an  ordmance  authorizing  the  and  maintenance  of  bridges  over  ditches 

construction  of  a  mill  race  across  public  by  the  owners  thereof  is  special  l^sla- 

Btreets   provided   it   does   not   interfere  tion.     State  ex  rel.  Dawson  County  v. 

with  the  public  use  of  the  streets,  the  Farmers*  d  M,  Irrig,  Co.  59  Neb.  1,  SO 

owner  will  not  be  compelled  by  man-  N.  W.  52. 

damns  to  construct  bridges  at  the  cross-  A  municipal  corporation  which  ac- 
ings,  where,  at  the  time  of  the  issuance  ccpts  the  dedication  of  streets  across 
of  the  alternative  writ,  there  were  in  use  which  an  irrigation  ditch  had  he&a.  pre- 
at  such  ci'ossings  bridges  safe  and  con-  viously  locatM  and  the  right  of  way 
venient  for  public  travel  although  they  therefor  acquired  takes  the  same  sub- 
were  constructed  by  the  municipality  on  ject  to  the  prior  rights  of  the  ditch 
the  failure  of  the  mill  owner  to  do  so,  owner,  and  cannot  afterwards  compel 
and  were  not  directly  in  line  with  the  him  to  bridge  the  ditch  at  the  street 
8trpet3.  State  ex  rel.  Carthage  v.  Cou>-  crossings.  Denver  v.  Mullen^  7  Colo. 
gill  d  H.  Mill.  Co.  166  Mo.  620,  67  N.  345,  3  Pac.  693. 
W.  1008.  A    statute    requiring    the    owners    of 

*^Ph(Bnixville  ▼.  Phoenix  Iron  Co,  46  ditches  constructed  after  its  passage  to 

Pa.  135.  keep  highways  crossed  or  encroached  by 

An  agreement  by  a  municipality  to  them  open  for  safe  and  convenient  travel 

assume  the  duty  of  constructing  and  re-  by  proper  bridging,  has  no  application 

pairing    bridges    over    a    mill    race    at  to  an  irrigation  ditch  constructed  pre- 

places   where   it  crosses   public   streets  vious  to  its  passage  and  running  paral- 

neither  grants  a  franchise  nor  annuls  lel  to  a  highway  but  not  encroMhing 

the  original  ordinance  authorizing  the  upon  the  same  so  as  to  interfere  with 

construction    of    the    mill    race,    under  travel.     Farmers'   High   Line   Canal  d 

which  it  became  the  mill  owner's  duty  Reservoir  Co.  v.  Westlake,  23  Colo.  26, 

to  construct  the  bridges;  and  it  may  be  46  Pac.  134. 

adopted  by  resolution  and  need  not  be  And  the  negligence  of  public  authority 

in  the  form  of  an  ordinance.     State  ex  in  allowing  a  highway  to  become  nar- 

rel.  Carthage  v.  Cowgill  d  H.  MUL  Co.  rowed  by  seepage  from  a  spring  does 

156  Mo.  620,  57  N.  W.  1008.  not  render  the  owner  of  an  irrigation 

^^Hord  V.   Montgomery f   26   111.   App.  ditch  which  runs  parallel  to  the  road 

41;  North  Providence  v.  Dyerville  Mfg.  liable    for    the    precipitation    into    the 

Co.  13  R.  I.  45.  ditch  at  that  point  of  a  vehicle  caused 

So    a    municipal    corporation    whose  in  part  by  the  narrowness  el  the  road 

charter  gives  it  control  of  the  streets  way.    Ihid, 
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bridges. ^'  So,  changes  in  a  mill  pond  may  render  the  owner  of  the 
pond  liable  to  maintain  bridges  if  the  highway  is  thereby  interfered 
with.^*  So  if,  for  its  own  convenience,  a  corporation  undertakes  to 
change  the  course  of  a  stream,  it  is  bound  to  provide  the  bridges  made 
lux-o.^^ary  by  the  change.  ^^  But  if,  under  the  statute,  the  municipal 
corporation  within  which  the  bridge  is  situated  may  recover  damages 
for  the  change  of  the  highway,  it  may  be  required  to  construct  the 
briclge  and  look  to  the  corporation  for  repayment  of  damages.^*  A 
county,  and  not  a  mill  owner,  is  charged  with  the  repair  of  a  bridge 
erected  by  the  mill  owner  across  the  water  of  a  ford  through  which 
there  is  a  public  highway,  although  the  water  of  the  ford  has  been 
greatly  deepened  by  the  mill  owner  constructing  a  dam  where,  previ- 
ous to  the  construction  of  the  dam,  the  ford  had  been  at  times  so  deep 
that  passage  across  it  was  inconvenient  and  unsafe  for  the  public.^^ 
The  circumstances  which  will  warrant  a  special  assessment  upon  abut- 
ting property  for  the  construction  of  the  bridge  must  be  peculiar. 
Bridge  improvements  are  for  the  most  part  public  improvements,  and 
not  within  the  reason  of  the  rule  which  permits  assessment  of  abut- 
ting property  for  the  cost  The  courts  will  set  aside  an  assessment 
under  a  statute  authorizing  a  municipal  corporation  to  erect  a  bridge 
at  the  expense  of  owners  of  "benefited"  property  when  approximate 
accuracy  or  equality  was  not  attained.^* 

324.  Defective  bridges.—  The  duty  of  the  public  authorities  with 
respect  to  the  safety  of  the  bridges  constructed  by  them,  both  as  to 
original  construction  and  maintenance,  is  governed  by  the  law  appli- 
cable to  highways  generally,  and  is  not  within  the  scope  of  the  present 
work.     But  it  may  be  stated  that  the  bridge  must  be  constructed  in 

"■Atoflp.  ▼.  Kerriaan,  3  Maule  &  8.  626,  creek  necessarily  crossed  by  a  new  high- 
16  Revised  Rep.  342.  way  cut  by  it  on  changing  the  course 

As  to  the  duty  to  bridge  a  canal,  see  of  an  old  public  road  for  its  convenience, 
I  104a,  ante.  where  by  common  consent  the  old  road 

*•  Muiholland  v.  Braumrigg,  9  N.  C.  has  been  abandoned  and  the  new  one 
(2  Hawks)  349.  used  and  worked  by  the  public  for  more 

The  duty  to  keep  in  repair  a  highway  than  twenty  years,  and  is  therefore  a 
and  bridge  which  were  required  to  be  public  highway,  which  it  is  the  duty 
dimnged  by  the  construction  of  a  mill  of  the  public  to  repair.  Brookina  ▼. 
pond  may  be  assumed  by  the  mill  o>vner  Central  R.  rf  Bkg,  Co.  48  Ga.  523. 
•0  as  to  bind  his  successors  in  title,  and  '^^Peterborough  v.  Or  and  Trunk  R.  Co, 
may  be  enforced  by  the  town.    Middle-   32  Ont.  Rep.  154. 

field  ▼.  Chureh  Mills  Knitthig  Co.   160       "Rex  v.  Kent,  2  Maule  &  S.  513,  16 
Mass.  267,  35  N.  E.  780.  Revised  Rep.  330. 

^Goodhue  County  v.  Dvluth,  H.  W.  d  ''In  that  case  all  neighboring  property 
B.  R.  Co.  67  Minn.  213,  OSi  N.  W.  898;  was  assessed  in  proportion  to  proximity 
PennsffUania  R.  Co,  v.  Incin,  85  Pa.  whereas  the  rules  as  to  benefits  from 
3.16.  f^ewers  and  pavements  are  not  equitable 

But  a  railroad  coniDaDT  is  not  bound   when  applied  to  a  bridge.    Re  Sawmill 
to  repair,  and  i«»  not  ilflWe  for  want  of   Run  Bridge,  86  Pa.   103. 
repair  of,  a   bridare   built   by   it   over  a 


1284 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


[1324 


8Uoh  a  manner  that  it  will  be  reasonably  safe  for  the  nsea  to  which 
it  is  likely  to  be  put,^  and  that  the  one  injured  by  a  defect  in  a  bridge 
has  a  right  of  action  for  the  damages  thereby  caused,  provided  he  was 
not  guilty  of  negligence  which  contributed  to  his  loss.' 

326.  Bridge  as  property. —  A  bridge  is  property,  for  the  protection 
of  which  the  owner  is  entitled  to  the  same  remedies  which  are  avail- 
able for  the  protection  of  other  property.^  The  owner  may  maintain 
an  action  for  negligent  injuries  to  it.'  A  town  whose  bridge  has  been 
washed  out  through  the  fault  of  another  may  recover,  not  neoessarily 
the  amount  it  has  expended  in  rebuilding  the  bridge,  but  so  muc^ 
thereof  as,  under  all  the  circumstances,  it  was  necessary  and  suitable 
it  should  expend  to  make  the  way  there  safe  and  convenient  for  trav- 
elers, not  necessarily  limited  to  the  cost  of  the  original  structure.' 
And  the  owner  of  the  bridge  is  entitled  to  procure  relief  from  a  court 
of  equity  if  injuries  are  threatened  which  may  be  irremediable  and 
there  is  no  adequate  remedy  at  law. 

SSSa.  Taxation  of  bridge.—  The  bridge,  being  property,  is  subject 
to  taxation,  and,  being  a  iixture  to  the  land,  is  to  be  taxed  in  the  same 
manner  as  real  estate  is  taxed  ;^  and  the  fact  that  it  is  constructed 


*A  town  maintaining  a  bridge  wiili- 
out  railings  across  a  rapid  river  pecul- 
iarly subject  to  sudden  overliows,  so 
low  that  in  time  of  freshets  the  water 
entirely  overflows  it  and  the  highway 
on  each  end,  is  guilty  of  negligence,  and 
liable  for  injuries  and  loss  of  property 
occasioned  thereby,  although  a  bridge 
built  higher  and  provided  with  a  rail- 
ing would  be  in  greater  danger  of  being 
destroyed  and  carried  away  by  ice  in 
the  time  of  spring  freshets.  Bronson 
V.  SoiUhbury,  37  Onn.  199. 

'A  boy  driving  across  a  bridge  which 
was  without  a  railing,  and  swept  ofT  and 
drowned  by  the  waters  which  overflowed 
the  bridge  and  part  of  the  highway, 
eaanot  be  said  to  have  been  guilty  of 
oontributory  negligence  where  he  was 
n«t  familiar  with  the  bridge,  and,  when 
he  reached  the  water  at  a  point  about 
15  feet  from  the  bridge,  he  either  at- 
tempted to  turn  around,  which  was  so 
difficult  from  the  narrowness  of  the 
highway  that  he  failed  and  was  swept 
off  by  the  current,  or  he  kept  on  and  was 
carried  off  the  bridge  by  the  same  force. 
Bronson  v.  HouihhMry,  37  Conn.  199. 
The  court  distinguished  this  case  from 
Foa  v.  Olastetibury,  29  Conn.  204,  by 
the  fact  that  in  that  cn»o  the  persons 
driviDg  were  familiar  witli  tlie  bridge, 
were  warned  and  saw  the  danger  before 


driving  on,  and  had  an  opportunity 
safely  to  turn  back  when  part  way 
across. 

One  whose  horse  was  drowned  bj  be- 
ing swept  off  a  bridge  by  the  orerflow- 
ing  stream  while  being  driven  aeroae  by 
a  person  was  not  guilty  of  oontributory 
negligence  in  intrusting  the  hone  and 
wagon,  at  the  time  of  the  accident,  to 
her  son  for  the  purpose  of  taking  a  par- 
cel across,  the  boy  being  a  little  less 
than  twelve  years  of  age,  a  stoat  boy, 
a  good  driver,  able  to  harness  and  un- 
harness the  horse,  and  having  driven  it 
almost  daily  for  two  years.    DM, 

^Tewas  d  P.  R.  Oo.  y.  Inieratate 
Tranap,  Co,  155  U.  S.  5S5,  8S  Lu  ed.  271, 
16  Sup.  Ct.  Rep.  228. 

^Pierreponi  v.  Lovelaas,  4  Hun,  696, 
Reversed  on  other  grounds  in  72  N.  Y. 
211. 

A  town  has  such  property  in  a  high- 
way bridge  as  entitles  it  to  bring  an 
action  against  one  who  maintains  a 
lower  bridge  in  such  a  manner  as  to 
cause  an  ice  jam,  whereby  the  township 
bridge  is  destroyed.  Ft,  Povingion  v. 
United  Staiea  A  C,  R.  Co»  %  App.  Div. 
223,  40  N.  Y.  Supp.  313. 

*Top8ham  v.  Lisbon,  65  Me.  440. 

^Hudsofh  River  Bridge  Oo.  v.  Paiter^ 
son,  74  N.  Y.  365,  Affirmang  II  Ha«» 
525. 
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over  water  the  title  to  the  bed  of  which  is  in  die  public  does  not  pre- 
vent its  being  taxed.-  The  bridge  is  taxable  by  the  state  within 
whoee  jurisdiction  it  lies  to  the  limits  of  such  jurisdiction,  regardless 
of  the  relation  of  the  boundary  to  the  middle  of  the  stream  f  and  it 
may  be  taxed  by  a  municipal  corporation  so  far  as  it  is  within  the  ex- 
terior boundaries  of  the  municipality.*  If  the  municipality  is 
bounded  generally  by  a  stream,  so  that  its  boimdary  goes  to  the  middle 


Toll  brid^^  are  subject  to  taxation, 
where  they  are  not  held  under  a  lease 
ffom  th€  state,  althoiif^h  apt  technical 
words  to  create  a  lease  were  employed 
m  granting  the  franchise,  and  after  a 
time  they  revert  to  the  state.  Proprie- 
ton  of  Bridges  y.  State,  21  N.  J.  L. 
3S4. 

^LtfitrtiU  T.  Knoa  County,  89  Tenn. 
253,  14  S.  W.  802. 

But  a  bridge  across  the  Ohio  river 
at  Louisville,  although  it  is  subject  to 
taxation  by  the  state  to  the  low-water 
mark  on  the  Ohio  side,  cannot  be  taxed 
by  the  city  of  Louisville,  although 
within  its  limits,  since  it  is  not  upon 
territory  over  which  the  power  of  taxa- 
tion has  been  extended  to  the  city. 
LouiaviUe  Bridge  Co.  y.  Louisville,  81 
Ky.  189. 

^Tbe  legislature  of  Kentucky  is  not 
deprived  of  its  right  and  power  to  au- 
thorise a  municipal  corporation  to  tax 
that  part  of  a  bridge  across  the  Ohio 
river  lying  w^ithin  the  corporate  limits 
of  sneh  municipality  because  of  the  pro- 
\iaion  of  the  Vii^inia  compact  making 
the  navigation  of  the  Ohio  river  free 
sod  common  to  all  citizenn  of  the 
United  States.  Henderson  Bridrje  Co.  v. 
Bfnderson,  106  Ky.  32,  36  S.  W.  661; 
Henderson  Bridge  Co,  v.  Com.  99  Ky. 
«23.  29  L.  R-  A.  73,  31  S.  W.  486. 

A  toll  bridge  built  under  a  charter 
from  New  HaropRhiro.  across  the  Con- 
wcticut  river,  over  which  that  state  has 
jurisdiction,  and  substantially  within 
its  limits,  is  taxable  in  New  Hampshire, 
although  it  extends  to,  and  a  portion 
of  it  is  in,  a  town  in  Vermont,  and  a 
Httjter  had  been  procured  there  to 
aotborixe  the  erection  in  such  town. 
Comisk  Bridge  v.  Richardson,  8  N.  H. 

If  the  bridge  crosses  a  river  between 
twe  states,  it  is  locally  assessable  to  a 
pwnt  midway  between  the  two  banks  in 
the  absence  of  other  specified  limits  to 
the  jnrisdictioii.  Btate,  Delaioare  d  E. 
^"idge  Co.,  Prosecutor,  v.  Metz,  29  N.  J. 
U  m;  DunUeih  d  D.  Bridge  Co,  v.  Du 


buque  County,  55  Iowa,  558,  8  N.  W. 
443;  8t.  Louis  Bridge  Co.  v.  Peopb^i-.  125 
111.  226,  17  N.  £.  468;  Buttenuth  v.  8t. 
Louis  Bridge  Co.  123  111.  535,  5  Am.  St. 
Rep.  646,  17  N.  E.  439;  8t.  Joseph  <£  Q. 
/.  R.  Co.  V,  Devcreuw,  41  Fed.  14. 

*That  part  of  a  bridge  over  a  navi- 
gable river  between  the  center  of  the 
stream  and  the  shore  line  on  one  side, 
being  within  the  corporate  limits  of  a 
municipal  corporation,  is  subject  to  tax- 
ation for  corporate  purposes  equally 
with  all  the  property  within  the  corpo- 
rate limits,  and  the  fact  that  such  ter- 
ritory, being  covered  with  water,  is  not 
in  any  way  improved,  and  is  not  capable 
of  ever  being  improved  by  the  city,  in 
no  way  affects  its  jurisdiction  over  the 
same  and  all  forms  of  property  having 
a  situs  thereon ;  and  it  is  no  valid  objoc 
tion  to  a  tax  levied  on  such  bridge  struc 
ture  that  it  derives  no  appreciable  l)en- 
efit  or  protection  from  the  municipal 
corporation.  8t.  Louis  Bridge  Co.  v. 
East  8t.  Louis,  121  111.  238,  12  N.  E. 
723;  Henderson  Bridge  Co.  v.  Hender- 
son, 105  Ky.  32,  36  S.  VV.  561. 

A  bridge  across  the  Ohio  river  from  a 
city  on  the  Kentucky  shore  is  subj*^ 
to  taxation  to  low-water  mark  on  the 
opposite  side,  for  municipal  purposoH, 
by  virtue  of  a  city  ordinance,  acceptwl 
by  the  bridge  company,  granting  the 
company  the  uae  of  a  street  for  its 
bridge  approach,  also  the  use  of  land  on 
the  Ohio  river  for  the  erection  of 
wharves,  etc.,  necessary  and  convenient 
for  the  successful  operation  of  such  com- 
pany, with  a  proviso  that  nothing  in 
such  ordinance  should  be  con'>itrut»d  as 
waiving  the  right  of  the  city  to  tax  the 
approaches  to  such  bridge,  the  bridge 
itself,  and  all  appurtenances  thereto 
within  the  limits  of  such  city,  although, 
in  the  absence  of  such  contract,  the 
bridge  itself  could  not  be  taxed  for  or- 
dinary city  purposes  because  it  derives 
no  actual  or  presumed  benefits  by  the 
city  government  being  extended  over  it. 
Henderson  Bridge  Co.  v.  Henderson,  90 
Ky.  498,  14  S.  W.  493. 
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of  the  main  channel,  the  right  to  tax  the  bridge  may  extend  to  that 
point.'  And  the  same  rules  apply  to  county  taxation.*  The  fact 
that  the  bridge  carries  interstate  traffic  does  not  prevent  the  state  f roro 
taxing  iiJ 

326.  Interference  with  rights  of  shore  owner. —  When  considering 
the  rights  of  an  owner  of  land  bordering  on  navigable  waters  *  we  saw 
that  he  had  certain  rights  with  which  the  public  could  not  interfere 
without  making  compensation  to  him  for  the  injuries  thereby  injSicted 
on  hinL  Structures  could  not  be  placed  on  the  soil  belonging  to  him, 
and  his  right  of  access  to  and  fi'om  the  navigable  porti<m  of  the  river 
could  not  be  cut  off.  These  rules  are  applicable  to  the  building  of 
bridges.  Piers  or  other  structures  cannot  be  placed  on  the  soil  be- 
longing to  the  riparian  owner  without  making  compensation  to  him 
for  the  land  thus  used.*  When  the  bridge  simply  joins  with  the  end.^ 
of  a  highway  terminating  on  the  bank  on  either  side  there  is  no  ad- 
ditional servitude  imposed  upon  the  land  of  the  owner  abutting  on  the 
highway  whether  he  owns  the  fee  of  the  highway  or  not,  and  he  is  not 
entitled  to  compensation  for  such  use  of  the  highway.*  When  it  is 
necessary  to  change  the  grade  of  the  highway  to  form  an  approach^ 
the  rule  governing  is  the  same  as  that  governing  the  change  of  grade 
in  highways  in  general,  which  is  not  within  the  scope  of  this  work. 
If,  however,  compensation  has  been  made  for  the  right  to  construct  a 
causeway  leading  to  the  bridge,  any  subsequent  raising  of  its  height 
does  not  entitle  the  abutting  owner  to  additional  compensation.*      The 

*Albanp  R.  Bridge  Co,  ▼.  People,  197  School  Disi.  No.  1,  25  Neb.  359,  41  N. 

m.  199,  64  N.  E.  350.  W.  249. 

In  Arkansas,  where  the  boundaries  of  'Henderson    Bridge    Co.    v.    Com.    9r 

a  municipal  corporation  extend  only  to  Ky.  623,  29  L.  R.  A.  73,  31  S.  W.  486. 

high-water  mark  on  navigable  rivers,  a  Affirmed  in  166  U.  S.  151,  41  L.  ed.  »53 

municipal  corporation  can  tax  only  tlmt  17  Sup.  Ct.  Rep.  632. 

part  of  a  bridge  across  such  river  which  ^  §§  65  6t  eeq.,  ante. 

is  above  high-water  mark,  although  the  Tlie  legality  of  a  bridge  is  estAbliAhed 

bridge   to  the   middle  of  the  stream   is  by  a  statute  legalizing  the  rates  of  t4>]l 

within  the  county  in  which  the  muiiici-  to  be  charged  thereon,  and  which  were 

pality     is    located.     Ft.    ftmiih    d     V.  fixed  by  the  board  of  supervisors;    but 

Bridge  Co.  v.  HattHns,  54  Ark.  509,  12  such  statute  will  not  cut  off  the  existing 

L.  R.  A.  487,  16  S.  W.  565.  claim  of  a  dock  OAvner  to  damages  aris- 

*Such    portion   of   a    railroad   bridge  ing  from  the  fact  that  the  bridge  was 

across   the   Missouri    river,   ocmstructed  illegally  constructed,  and  precludes  the 

under  authority  of  Congress,  that  lies  profitable  use  of  his  property.      Mawwell 

witliin  a  particular  county  in  the  state  v.  Bay  City  Bridge  Co.  46  Mich.  278,  9 

is  taxable  by  the  officers  of  that  county,  N.  W.  410. 

and  not  by  the  state  officers  as  part  of  *Ballanoe  v.  Peoria,  180  111.  29,  54  N. 

the  roadway  of  the  railroad,  where  there  E.  428. 

is  no  provision  in  the  statute  for  esti-  ^Hudson  r.  Cuero  Land  d  Bmigration 

mating  its  value  over  that  of  other  por-  Co.  47  Tex.  56,  26  Am.  Rep.  289. 

tions  of  the  track  and  assessing  a  tax  *8kinner    v.  Hartford    Bridge    Co.  29 

on  it.     Cass  County  v.  Chicago,  B.  d  Q  Conn.  523. 

R.  Co.  25  Neb.  348,  2  L.  R.  A.  188,  4?  The  acceptance  by  adjoining  landown- 

N.  W.  246:  Chitxigo,  B.  d  Q.  R.  Co.  v.  ers  of  damages  assessed  to  them  for  in- 
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grant  of  the  right  to  place  a  bridge  terminal  on  public  property  does 
not  include  the  right  to  obstruct  access  to  fords  leading  from  such 
property  across  the  river.'  The  riparian  owner  has  a  right  of  action 
for  injury  to  his  mill  rights  by  the  construction  of  a  bridge  f  also  for 
damming  back  the  water  in  the  stream  so  as  to  flood  his  land.^ 
Where  the  owner  of  a  toll  bridge  across  a  tide- water  river,  which  was 
ei-ected  under  authority  from  the  state,  extends  the  abutment  and  pier 
near  one  bank  of  the  river,  and  thereby  forms  a  race  way  to  his  tide 
mill,  no  grant  from  the  stat^  of  the  easement  of  having  the  tide-water 
flow  in  the  race  way  will  be  presumed  where  the  owner  of  the  mill, 
or  his  successor  in  interest,  grants  the  bridge  to  the  state  while  he  is 
still  its  owner  without  any  reservation,  and  with  warranty  and  cove- 
nant that  the  bridge  is  free  of  all  encumbrances,*  A  city  which  for 
mure  than  thirty-five  years  has  maintained  a  bridge  over  a  race  way 
in  such  a  manner  as  not  to  obstruct  the  channel  does  not  thereby  ac- 
quire a  prescriptive  easement  to  maintain  a  pier  in  the  channel.* 
The  mere  fact  that  the  bridge  is  constructed  in  such  a  way  as  to  be 
of  special  use  to  the  riparian  owner  in  the  transaction  of  his  business, 
as  by  using  it  as  a  standing  place  to  raise  his  mill  gates,*^  or  as  a  por- 
tion of  his  milldam,^^  gives  no  right  of  action  for  failure  to  maintain 
it  in  the  same  condition.     A  statute  giving  a  remedy  by  summary  ac- 

jnries  resultiTig  from  the  erection  of  a  to  any  person,  his  team,  or  other  prop- 
bridee  and  causeway  estops  them,  after  erty  from  want  of  repair  of  a  bridge, 
the  lapse  of  a  long  period,  from  ques-  to  a  mill  owner  whose  dam  is  broken 
tioning  the  validity  of  the  proceedings  and  water  power  dissipated  in  conse- 
under  whieh  the  causeway  was  con-  quence  of  the  carrying  away  of  a  high- 
structed  and  the  damages  assessed,  way  bridge  constructed  over  it  and  per- 
/frid.  milted  to  be  out  of  repair.     Livermore 

*Cimptom  V.  Waso  Bridge  Co,  62  Tex.  v.  Camden  County,  29  N.  J.  L.  245,  Af- 
715.  firmed  in  81  N.  J.  L.  507. 

*Riddle  v.  Delaware  County,  156  Pa.  The  owner  of  a  mill  dam  upon  which 
943, 27  Ail.  569.  the  abutments  of  a  bridge  rest  has  no 

An  injunction  will  be  granted  to  re-  right  to  depend  upon  such  abutments  to 
Rtrain  the  unauthorized  construction  by  maintain  his  dam  so  that  it  will  hold 
village  authorities  of  a  bridge  over  a  water,  and  he  therefore  has  no  right  of 
stream  in  front  of  a  mill,  where  those  action  against  the  county  because  his 
operating  the  mill  will  be  specially  in-  mill  is  injured  by  water  parsing  through 
jured  by  reason  of  the  interference  a  defectively  constructed  abutment, 
thereby  with  their  use  and  emjoyment  Jernee  v.  Monmouth  County,  52  N.  J. 
of  the  mill  pond  in  connection  with  L.  553,  11  L.  R.  A.  416,  21  Atl.  295. 
their  miU.  Potter  v.  Menatha,  30  Wis.  Where  the  owner  of  a  dam  built  a 
492.  wall  of  stone  above  the  dam  and  filled 

'  See  chap,  xx.,  post.  in    the    intervening    space    with    earth, 

^Foltom  V,  Freeborn,  13  R.  I.  200.         leaving  a  culvert  for  the  water  to  pass 

*McMiUian  v.  Lauer,  24  N.  Y.  Supp.  through,  and  subsequently  dedicated 
•51.  such  causeway  to  the  public  for  a  high- 

'Letcw  ▼.  Loomia,  60  Wis.  497,  7  N.  way,  the  public,  on  accepting  the  same, 
W.  429.  imposed  upon  itself  the  duty  of  main- 

"  Freeholders  are  not  liable  under  the  taining  the  way  in  a  condition  of  rea- 
^ttute  (Pamph.  Laws,  633,  §§  20,  21)  sonable  convenience  and  safety  for  trav- 
impoaing  liability  when  damage  rtsultis   elers;  but  it  was  entitled  to  exercise  its 
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tion  for  injuries  theretofore  and  that  may  be  thereafter  sustained  by 
riparian  owners  by  unauthorized  obstructions  to  a  navigable  stream 
by  a  railroad  company's  failure  to  construct  a  bridge  "of  the  same 
height  and  dimensions^  and  of  the  same  width,  between  the  piers"  as 
the  old  one,  as  required  by  its  charter,  is  not  unconstitutional  as  im- 
pairing the  obligation  of  the  contract  implied  by  its  charter;  neither 
is  the  act  objectionable,  either  for  removing  the  bar  of  limitation,  or 
for  permitting  the  assessment  of  damages  by  a  jury  of  inquest;  nor  is 
it  unconstitutional  on  the  ground  that  it  is  a  partial  remedy  given  to 
eertain  persons  against  the  railroad  company  only,  as  the  remedy  is 
given  to  all  w^ho  are  subject  to  damages,  and  against  those,  only,  who 
can  do  the  injury.*' 

327.  Interference  with  navigation  rights.  — The  public  has  the 
right  to  use  a  navigable  river  for  purposes  of  navigation,  with  which 
the  private  individual  has  no  right  to  interfere,  unless  he  obtains  the 
right  by  Legislative  grant*  And  the  riparian  owner  has  a  right  to 
navigate  the  river  from  his  property  to  the  sea,  with  which  the  public 
has  no  right  to  interfere  without  making  him  compensation  for  the 
interference.*  Furthermore,  the  Federal  government  in  the  United 
States  has  a  paramount  right  over  commerce  with  which  the  states 
cannot  interfere.*  The  question,  therefore,  becomes  important  as  to 
how  far  the  bridging  of  a  stream  interferes  with  any  or  all  of  these 
rights.  There  is  no  question  that  the  bridging  of  a  navigable  stream 
without  legislative  authority  in  such  a  way  as  to  int-erfere  with  navi- 
gation is  a  public  nuisance.'*  Even  the  officers  of  the  subdivisions  of 
the  state  cannot  construct  bridges  iti  such  a  way  as  to  interfere  with 
navigation  without  express  authority  from  the  legislature.  A  general 
statute  giving  authority  to  construct  highways  and  bridges  is  not  suf- 
ficient to  authorize  the  construction  of  a  bridge  over  a  public,  navi- 

diecretion  rr  to  the  manner  in  which  it  in^  20  feet  wide,  constnicted  by  an  in* 
would  perform  that  duty;  and,  in  re-  dividual  with  the  oonsent  of  toun  au- 
building  the  structure  after  it  had  been  thorities,  but  without  legislative  author- 
washed  away  by  a  flood,  the  town  was  ity,  across  a  bay  navigable  in  fact,  but 
not  bound  to  reconstruct  the  embank-  at  a  jwint  where  the  tide  doe*  not  ebb 
ment,  but  mighK  if  it  saw  fit,  construct  or  flow,  is  a  nuisance  per  ae,  although, 
a  bridge  with  a  railing.  Wclton  v.  WoU  if  legally  authorized,  it  would  not  un- 
co//. 50  Conn.  250.  reasonably  obstruct  navigation.  Patple 
^^Railei/  v.  Philadelphia,  W.  rf  B.  R.  ex  rel.  Hoirell  v.  Jessnp,  28  App.  l)iv. 
Co.  4  flnrr.  (Del.)  380,  44  Am.  Dec.  603.  524.  51  N.  Y.  Supp.  228. 

*  8ee  §  86,  ante.  If  a  public  bridge  in  its  original  con- 
'9  85,  ante.  Btruction  and  its  condition  impedef^  tl.e 

*  §  14a,  ante.  free  navigation  of  a  stream  for  rafting 
^VharUii     Piter     Bridge     v.     MVnrren  timber;   for  which  purpose  it  has  been 

Bridge^     7      Pick.     344:      Monongahcla  used  for  many  years,  that  fact  may  be 

Bridge  Co,  v.  Kirk,  40  Pa.  112,  84  Am.  shown  in  defense  of  an   indictment  for 

Dor.  .')27.  the  destruction  of  the  bridge.     Owens  v. 

A   private  drawbridge  with  an  open-  Htate^  52  Ala.  400. 
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gable  water,  the  title  to  the  bed  of  which  is  in  the  state.'  And  gen- 
eral authority  to  construct  bridges  will  not  permit  their  construction 
in  such  a  way  as  seriously  to  obstruct  navigation.®  As  said  in  Com. 
▼.  Coombs,'^  general  authority  to  a  court  of  sessions  to  lay  out  high- 
ways will  not  include  power  to  lay  a  highway  over  a  navigable  river, 
fresh  or  salt^  so  that  the  river  may  be  obstructed  by  a  bridge.  A  nav- 
igable river  is,  of  common  rights  a  public  highway,  and  general  au- 
thority to  lay  out  a  new  highway  must  not  be  so  extended  as  to  give 
a  power  to  obstruct  an  open  highway  already  in  the  use  of  the  public. 
But  the  acts  of  a  board  of  supervisors  in  determining  the  necessity 
for  the  erection  of  a  bridge  across  a  river  and  in  providing  for  its  con- 
struction are  legislative,  and  the  county  is  not  liable  therefor  in  an 
action  for  the  obstruction  of  navigation  by  reason  of  alleged  improper 
construction  of  the  bridge.^  Even  when  a  municipal  corporation  is 
required  to  build  a  bridge  over  a  navigable  river,  it  will  be  liable  for 
constructing  it  in  such  manner  as  to  obstruct  the  free  navigation  of 
the  river.®  If  the  title  to  the  bed  of  the  water  way  is  in  the  munici- 
pal corporation,  it  may  construct  such  bridges  as  it  wishes,  provided 
it  does  not  unnecessarily  interfere  with  the  right  of  navigation.^^  It 
is  possible  to  construct  a  bridge  in  such  a  way  that  it  will  not  obstruct 
narigation,  and  such  method  of  construction  should  in  all  cases  be  in- 
i^isted  on ;  although  in  case  the  bridge  is  not  constructed  in  that  man- 
ner, a  private  individual  cannot  treat  it  as  a  nuisance,  and  have  it 
abated  as  such,  because,  as  in  the  case  of  other  public  nuisances,  the 
question  of  the  right  to  maintain  it  is  one  which  the  government  alone 
can  raise;  and,  therefore,  the  right  of  a  corporation  to  maintain  a 
bridge  over  navigable  waters  cannot  be  determined  in  a  private  action 
for  damages  for  an  alleged  obstruction  to  navigation  caused  by  the 
bridge,^  ^      Under  ordinary  circumstances,  there  is  no  objcc^tion  to  the 

'/Vnytfw  V.  Foater,  77  Iowa,  638,  42  N.  *•  The   fee   in   the  streets   of   Chicago 

W.  5M;  Btate  v.  Anthoine,  40  Me.  435;  bein^  vested  in  the  corporation,  so  much 

Ckarleaiinon    ▼.    Middlesex    County,    3  of  the  Chicngo  river  as  is  measured  by 

Met  202.  the   width  of  the  streets  crossing  it  is 

Local  commisstoneni  of  highways  will  likewise  vested  in  it,  including  the  rW- 

be  restrained  from  erecting  bridges  over  er,  the  soil  covered  by  it  and  its  banks, 

Btreaniii   which   are   navigable   and    the  subject  only  to  the  easement  for  naviga- 

beda  of  which  belong  to  the  state,  until  tion :  and.  being  so  owned,  it  is  corape- 

permission  to  do  so  is  obtained  from  the  tent  for  the  corporation  to  build  bridged 

legislature.  People  v.  Ouicheas^  4S  Barb,  over  it  so  as  to  meet  the  great  public 

M6.  needs  therefor,  and  such  right  is  not  in- 

See  also  8  84?  ante.  consistent  with  the  right  of  free  naviga- 

'Bames  v.  Racine,  4  Wis.  454 ;  Hickok  tion  of  that  river,  provided  such  bridges 

▼.  Hine,  23  Ohio  St.  523,  13  Am.  Rep.  do    not    essentially    injure    the     same. 

«55.  Chicago  v.  McGinn,  61  111.  266,  2  Are. 

'2  Mass.  480.  Kep.  295. 

*Ijarkin  ▼.  Saginaw  County,  11  Mich.  ^Dngan  t.  Bridge  Co,  27  Pa.  SOS,  67 

M.  82  Am.  Bee.  63.  Am.  Dec.  464. 

*HQflem  V.  Smmert,  41  III.  319.  A  town  situated  above  a  toll  bridge 
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bridging  of  a  navigable  stream  by  the  riparian  owner  for  his  own  con- 
venience provided  he  does  not  interfere  with  public  rights ;  and,  since 
the  bridge  may  be  constructed  without  interfering  with  navigation,  a 
private  individual  cannot  complain  if  one  is  constructed  by  another 
individual  without  authority,  provided  his  own  private  rights  are  not 
interfered  with.  The  public,  however,  has  a  right  to  have  the  navi- 
gation remain  absolutely  free,  and  the  public  authorities  maj  at  any 
time  proceed  to  abate  a  bridge  that  has  been  thrown  across  a  stream 
without  authority,  or  one  which  interferes  with  navigation.  As  com- 
merce upon  land  has  increased  and  become  more  important^  its  re- 
quirements have  modified  to  some  extent  the  old  rule  which  prevented 
any  int-erference  whatever  with  navigation  rights,  and  each  right  mod- 
ifies the  other;  so  that  the  obstruction  to  the  navigation  will  not  be 
regarded  as  unreasonable  and  a  nuisance,  unless  it  is  material  and  un- 
nec^sary  in  view  of  the  requirements  of  the  land  traffic  As  said  in 
Devoe  v.  Penrose  Ferry-Bridge  Co./^  the  common-law  rule  that  every 
obstruction,  however  small,  to  the  free  navigation  of  a  public  river  is 
in  strictness  a  nuisance,  is  unreasonable  and  absurd  when  applied  to 
every  creek  where  the  tide  ebbs  and  flows,  or  which  a  chance  sloop 
might  occasionally  visit,  as  against  the  construction  of  a  railroad  or 
other  highway  thereover  for  the  convenience  of  the  public.  The 
question  in  every  such  case  is  as  to  the  relative  importance  of  the  two 
interests  in  that  particular  instance.^*  The  question  as  to  whether  a 
bridge  over  a  navigable  stream  is  a  public  nuisance  does  not  depend 
upon  the  amount  of  public  benefit  conferred  by  it;  but,  if  a  bridge  is 

which  doen  not  permit  of  vessels  above  a       Evep-  bridge  may  be  said  to  be  an  ob- 

certain  size  panning  through  its  draws  struction,  but  the  delay  or  riek  insepa- 

cannot,  as  representing  its  inhabitants,  rable  to  its  existence  does  not  make  it 

maintain  a  bill  to  abate  the  nuisance  on  an  obstruction  in  contemplation  of  law. 

the  ground,  merely,  that  some  of  its  in-  Columhus    Ins.    Co.   v.    Peoria     Bridge 

habitants  owning  wharfs  are  affected  in  Asao.  (5  Mcljcan,  70,  Fed.  Cas.  No.  3,046; 

their  private  shipping  interests.     Dover  Untied  States  v.  Railroad  Bridge  Co.  6 

V.  Portsmouth  Bridge.  17  N.  H.  200.  Mclean,  517,  Fed.  Cas.  No.  16,114, 

"6  Clark    (Pa.)    313,  3  Am.  L.  Reg.       The  construction  of  a  bridge  across  a 

79,  Fed.  Cas.  No.  3,845.  stream  at  a  point  above  the    tide,  but 

^*R€g.  V.  Setts,  16  Q.  B.  1022,  4  Cox  where  the  public  by  user  haa  a  right  of 

Ch.  Cas.  211,  19  L.  J.  Q.  B.  N,  S.  501,  22  navigation,  will  not  be  prevented  where 

Eng.  I^.  k  £q.  Rep.  240;  Thurlotc  v.  Bo-  it  does  not,  and  is  not  likely  to,  inter- 

gart,  16  U.  C.  C.  P.  9 ;  Mississippi  dt  M.  fere  with  navigation.     Bicing  v.  Colqu- 

R.  Co.  V.  Ward,  2  Black,  485,  17  L.  ed.  houn,  L.  R.  2  App.  Cas.  839. 
311;  Thompson  v.  Patcrson  d  H.  R.  R,       A  Canadian  case,  however,  held  that, 

Co.  9  N.  J.  Eq.  520,  although  a  bridge  is  of  very  great  pub- 

A  bridge  cannot  be  presumed  to  be  a  lie  benefit,  while  the  prejudice  it  causes 

public    nuisance    for    interfering     with  to  the  public  as  an  obstruction  to  navi- 

navigation    when    the    facts    show    that  gation  is  of  the  slightest  possible  deforce, 

there  are  other  bridges  above  and  below  if  imauthonzed,  it  is  an   illegal    stnic- 

the  one  complained  of  which  are  more  ture   amoimting   to   a    public    nui«.ince. 

likely    to     obstruct     navigilion.     Atty.  Queen  v.  Moss,  20  Can.  S.  C.   322,  Af* 

Oen.  V.  Delaware  d  B.  B.  R.  Go.  27  N,  lirming  5  Can.  Exch.  .30. 
J.  Eq.  1. 
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necessary  for  the  conveincTice  of  the  public,  and  does  not  prevent  the 
free  use  of  the  stream  as  a  public  highway,  although  causing  some 
slight  inconvenience  to  those  who  had  been  in  the  habit  of  navigating 
the  stream  by  obliging  them  to  take  some  additional  precautions  in 
passing  it^  it  is  not  necessarily  a  nuisance.^*  The  fact  that  the  chan- 
nel is  somewhat  abridged,  or  that  vessels  are  delayed  to  a  slight  de- 
gree, does  not  render  the  bridge  a  nuisance.^*  But  if,  when  the  draw 
in  a  railroad  bridge  across  navigable  water  is  closed,  it  is  a  complete 
obstruction  to  the  navigation  of  the  river  by  tugboats  as  they  are  usu- 
ally and  generally  constructed,  it  is  a  nuisance  per  se,  and  no  notice 
is  necessary  to  be  given  the  company  to  abate  it,  for  it  is  its  duty  to  do 
so  when  it  is  necessary  or  proper  for  the  river  to  be  so  used.^®  The 
opinion  of  experts  is  admissible  upon  the  question  whether  or  not  a 
bridge  is  an  obstruction  to  a  river.^^  The  above  rules  do  not  prevent 
the  public  authorities  from  abating  a  bridge  if  it  is  found  that  the 
interests  of  the  public  require  that  it  should  be  abated.  The  question 
of  the  relative  necessities  of  land  and  water  traffic  is  committed  to  the 
legislature,  and  it  may,  as  against  the  public,  authorize  the  complete 
obstruction  of  the  navigation  if  it  considers  it  for  the  public  interests; 
and  it  may  authorize  such  obstruction  as  against  all  private  individ- 
uals except  those  whose  access  from  their  property  to  the  sea  will  be 
cut  off  by  the  obstruction.^*     Authority  granted  by  the  legislature  to 

^WiUiams  v.  Beardsley,  2  Ind.  591.  ing  Newark  bay  by  a  viaduct  bridge  oth- 

^Milnor  v.  New  Jersey  R.  d  Transp.  erwisc  properly  located  and  constructed 

<^o,  3  Wall.  782,  Appx.,  16  L.  ed.  799,  by  driving  500  piles  so  near  to  the  navi- 

Appx.,  6  Am.  L.  Reg.  6,  Fed.  Cas.  No.  gable   channel   as  greatly  to  narrow  it 

9|620.  nnd     impede     and     hinder     navigation. 

Bridges  across  a  navigable  river  with-  Stephens  d  C.  Transp.  Co,  v.  Central  R, 

in  ihe  limiU  of  a  city,  furnished  with  Co,  33  N.  J.  L.  229. 

CKpacious  draws  for  the  p.a88age  of  ves-  ^Qatea  v.  Northern  P,  R.  Co.  64  Wis. 

«el8,  do  not  unlawfully  obstruct  naviga-  64,  24  N.  W.  494. 

tion  because  vessels  are  subject  to  delay  "Gault  v.   Concord  R.  Co.  63  N.  H. 

on  account  of  an  ordinance  of  the  city  356. 

requiring  such  draws,  during  a  portion  "A  town  owning  wharves  above  a  toll 

of  the  day,  to  be  closed  after  remaining  bridge  which  does  not  permit  of  vessels 

open  ten  minutes,  and  remain  closed  for  above  a  certain  size  passing  through  its 

a  like  period,  if  necessary  for  the  needs  draws  has  rights  similar  to  those  pos- 

of  the  public    desiring    to    cross    the  sessed  by  any  other  owner  of  property, 

bridge,  before  being  agam  opened  for  the  and,    to   maintain   a   bill    to   abate   the 

pa<««i^c  of  vessels.     Chicago  v.  McGinn^  bridge  as  a  nuisance,  must,  like  an  indi- 

51  III.  266,  2  Am.  Rep.  296.  vidual,  allege  some  particular  grievance 

The   Central    Railroad    Company     of  beyond  that  sustained  by  the  public  gen- 

N>w  Jersey,  being  chartered  by  special  erally.     Dover  v.  Portsmouth  Bridge^  17 

sUtutc  declared  in  terms  to  be  a  public  N.  H.  200. 

»ct  and  commanding  the  courts  so  to  A  court  of  equity  will  not  require  a 
recosmize  it,  and  having  power,  by  a  railroad  company  to  substitute  a  draw- 
fiupploment  thereto,  to  extend  its  road  bridge  for  a  permanent  one,  sought  by 
to  New  York  bay,  and  in  doing  so  to  the  owners  of  land  abutting  on  a  slough 
wwstnict  a  suitable  bridge  over  all  nav-  upon  the  ground  that  the  railroad  com- 
isnble  waters  crossed  on  the  way,  is  not  pany  is  required  by  its  charter  to  re- 
liable, under  allegations,  for  obstruct-  store  all  streams  crossed  by  it  to  their 
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construct  a  bridge  usually  provides  that  the  navigation  shall  be  ob- 
structed as  little  as  possible;  but,  if  the  legislature  authorizes  the 
bridge,  which  merely  obstructs  without  destroying  the  navigation,  no 
private  individual  has  any  right  to  complain,  and  the  Federal  govern- 
ment cannot  interfere  unless  the  obstruction  is  forbidden  by  an  act  of 
Congress.*®  The  rule  forbidding  the  bridging  of  streams  without 
authority  is  for  the  protection  of  navigation,  and,  when  the  only  nav- 
igation of  which  the  stream  is  capable  is  the  floatage  of  logs  and  flat- 
boats,  authority  is  not  necessary  to  legalize  the  bridge.***  If  the  one 
about  to  construct  a  bridge  across  a  navigable  river  which  will  ob- 
struct the  navigation  in  any  degree  wishes  to  protect  himself  from 
liability  to  have  his  bridge  abated  by  the  public  authorities,  or  from 
liability  to  have  private  individuals  question  the  legality  of  the  struc- 
ture, it  is  necessary  for  him  to  obtain  the  authority  of  the  legislature 
to  its  construction.     If  he  does  not  do  so,  he  is  liable  for  all  injuries 

which  are  caused  by  it**  The  power  to  authorize  the  erection  of  a 
f 

former  condition  so  as  not  to  impair  of  over  50  feet  for  the  passa^  of  logs, 
their  n»cfulneRs,  and  that  such  perma-  and  having  guide  booms  to  direct  the 
nent  bridge  obstructs  the  passage  of  logs  to  this  opening,  fulfills  all  the  re- 
vessels  in  the  slough  between  their  land  quirenieuts  of  navigation  at  that  point, 
and  a  navigable  river,  where  it  appears  where  the  stream  is  navigable  only  for 
that  such  owners  could  not  avail  them-  floatage  of  logs.  Bucki  ▼.  Coney  25  Fla. 
selves  of  the  slough  for  the  purpose  al-  I,  6  So.  100. 

leged    because     tliere   was    a   si>ace    of  There  are  three  cases  in  which  the  an- 

ground  over  which  they  had  no  control,  thority  of  the    legislature    to    erect  a 

which  cut  off  the  water  connection  be-  bridge  across  a  stream  is  necessary:  (1) 

tween  a  canal  or  slip  owned  by  them  Where    the    stream    is    navigable;     (2) 

and  the  slough,   and.  therefore,  to  re-  where  the  title  to  the  bed  of  the  stream 

quire  such   action  on  the   part  of  the  is  in  the  public ;  ( 3 )  where  the  right  to 

railroad  company  would  result  only  in  take  tolls  is  desired.     Ft.  PUUn  Bridge 

injury  and  expense  to  it  without  any  Go,  v.  Smith,  30  N.  Y.  44. 

corresponding   advantage  to   such  own-  '^Worka  v.  Junction  R.  Co.  5  McLean, 

ers.    Jolict  d  C.  R.  Co.  v.  Healy,  94  ni.  426,  Fed.  Cas.  No.  18,046. 

416,  Reversing  2  111.  App.  435.  The  public  may,  by  user,  have  a  right 

In  one  case  it  was  held  that  a  bridge  to  navigate  a  stream  at  a  point  above 
may  be  authorized  over  a  stream  which  the  action  of  the  tide,  and  riparian  pro- 
ie  floatable  for  logs  only  1^  miles  above  prietors  will  not  be  permitted  to  con- 
it,  and  when  only  one  person  is  interest-  struct  bridges  or  other  structures  where 
ed  in  the  floatage,  although  the  effect  they  interfere  with  the  navigation.  £to- 
will  be  to  cut  off  all  possibility  of  float-  ing  r,  Colquhouni  L.  R.  2  App.  Cas.  839. 
ing  logs  on  the  stream.  Peters  v.  Neto  A  bridge  company  will  be  restrained 
Orleanjt,  M.  <C-  C.  R.  Co.  56  Ala.  528.  from  proceeding  with  its  works  and 
But  this  could  only  be  done  by  compen-  placing  piles  in  a  navijB^ble  river,  with- 
^ating  the  riparian  owner  for  the  loss  out  proof  of  substantial  injury  to  the* 
thereby  inflicted  upon  him.  public,  where  it  is  proceeding  in  viola 

^Highiray  Comra.  v.  Chaffee,  1  Mich,  tion  of  law  and  in  a  manner  tending  to 

K.  P.  147.  public    injury.     Atty.    Gen.    v.    8hrev:^- 

** Spring  v.  Chase,  2  Dane  Abr.  696.  bury   {Kinffsland)   Bridge  Co.  L.  R.  21 

The  board  of  supervisors  will  not  be  Ch.  Div.  752,  61  L.  J.  Ch.  N.  S.  746,  46 

enjoined  from  erecting  a  bridge  over  a  L.  T.  N.  S.  ft87,  30  Week.  Rep.  916. 

navigable  stream  at  a  point  incapable  of  A  statute  authorizing  a  railroad  oom- 

use  for  purposes  of  practical  navigation,  pany  to  erect  a  bridge  similar  to  one  al- 

People  V.  Mcach.  14  Abb.  Pr.  N.  S.  429.  ready  erected  by  it  is  no  defense  in  an 

A  toll  bridge  constnicted  with  a  space  action  by  a  steamboat  owner  to  recover 
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bridge  rests  in  the  legislature,  and  not  in  a  municipal  (joqx^rauon,  un- 
less the  power  has  been  expressly  conferred  upon  it.  But,  if  a  town 
has  received  a  grant  from  the  Crown  of  the  power  to  control  the 
waters  within  its  limits,  it  may  grant  authority  to  construct  a  bridge 
over  them.^*  All  authority  conferred  must  be  strictly  pursued,^®  and 
all  conditions  imposed  must  be  strictly  complied  with.^*  In  granting 
a  franchise  to  erect  a  bridge  over  a  navigable  stream,  with  the  limita- 
tion that  navigation  be  not  impeded  thereby,  the  legislature  is  pre- 
sumed to  have  had  all  the  natural  growth  of  navigation  in  view,  and 
the  grantees  take  the  franchise  cum  anere.^^  Authority  granted  may 
be  withdrawn,  even  after  the  work  is  partly  completed,  where  the 
power  to  make  such  withdrawal  is  reserved  in  the  statute.^*     The  ri- 


for  the  obstruction  of  naviga-  scribed   height,   becomes   a   miisanoe   if 

tion  caused  by  the  bridge  during  the  the  distance  between  it  and  the  bed  of 

time  it  was  in  existence  prior  to  the  the  stream  becomes  less  than  42  feet  by 

pft9sa|[;e  of  the  statute.     Feltus  v.  Btoan,  reason  of  the  raising  of  the  bed  of  the 

92  Miss.  415.  stream   by   naturaJ    deposits   or    other 

So,  one  who  rightfuUy   maintains  a  causes.    State  v.  South  Carolina  R.  Co, 

milldam,  whereby  a  stream  sufficiently  28  S.  C.  23,  4  S.  E.  796. 

1am  and  deep  to  permit  of  the  floating  When  a  railroad  is  authorized  to  con- 

of  logs  at  some  seasons  of  the  year  is  struct  a  bridge  over  a  public  stream  pro- 

rendml  of  sufficient  capacity  to  float  vided   that  the  free  and   uninterrupted 

a  steamer  which  has  long  been  used  to  navigation   thereof   shall  not   be   inter- 

tnni^>ort  the  products  of  the  mill  up  fered  with,  the  condition  of  the  grant  is 

Uie  nver,  the  bridges  across  which  have  not  met  unless  navigation  is  left  open 

been  built  so  as  to  permit  of  the  passage  at  all  times, — ^that  is,  entirely  uninter- 

of  the  boat,  is  entitled  to  an  injunction  rupted.     Snure  v.  Great  Weatem  B.  Co. 

lertnining   local   authorities    from   re-  13  U.  C.  Q.  B.  376. 

bailding  a  bridge  so  as  to  deprive  him,  A  bridge  permitted  by  an  act  of  the 

without  condemnation  or  compensation,  state  legislature,  but  not  constructed  in 

of  his  right  to  run  his  boat.    Stofflet  v.  accordance  with  it,  is  an  unauthorized 

B8te$,  104  Mich.  208,  62  N.  W.  347.  obstruction,  and  the  owner  of  a  vessel 

*  A  resolution  passed  by  the  trustees  injured  by  a  collision  with  it  may  main- 

'»f  a  town,  whidi  gives  a  person  "liberty  tain  a  suit  in  personam  In  admiralty 

to  make  a  roadway  and  erect  a  bridge,''  against  the  owner  of  the  bridge  for  dam- 

and  which  is  passed  in  the  exercise  of  ages ;  but  he  must  allege  and  prove  that 

a  governmental   power  conferred   by   a  the  collision  was  caused  by  the  defective 

charter  in  colonial  days,  creates  a  fran-  construction     or    maintenance     of     the 

diise,  rather  than  a  license  or  easement,  bridge    in    some    specified     particular. 

8<mthampton  v.  Jessup,  162  N.  Y.  122,  Oregon   City  Transp.    Co,   v.   Columbia 

50  N.  E.  538.  Street  Bridge  Co.  53  Fed.  649. 

"Cape  Elisabeth  v.  Cumberland  Coun-  ^Dugan  v.  Bridge  Co.  27  Pa.  303,  67 

%,  64  Me.  456.  Am.  Dec  464. 

"tftMovrt  River  Packet  Co.  v.  Hanni-  "^Jfewport  d  C.  Bridge  Co.  v.  United 

W  ^  St.  J.  R.  Co.  1  McCrary,  281,  2  States,  105  U.  S.  470,  26  L.  ed.  1143; 

Fed.  285.  Southampton  v.   Jessup,   10   App.   Div. 

Under  a  statute  granting  the  privilege  456,  42  N.  Y.  Supp.  4. 

of  ooiistructing  a  railroad  bridge  across  Where  a  road  company  obtained  leave 

a  navigable  stream,  provided  it  be   at  to  build  a  bridge  at  a  point  on  a  river 

least  42  feet  above  the  bed  of  the  river,  from   the  department  of  publie  works 

that  the  railroad  company  pay  the  ex-  under  whose  control  this  portion  of  the 

P«Dse  of  putting  hinges  on  the  smoke-  river  was,  upon  condition  that,  in  the 

"tadcB  of  steamboats,  and  transport  cer-  event  of  navigation  being  resumed,  the 

taia  fertilizers  at  a  specified  rate,  the  bridge  should   be  removed  or  a   draw- 

^^o'pditions  are  continuing  ones,  and  the  bridge   substituted;    and    where,     upon 

bri<1ge.  after  ite  construction  at  the  pre-  navigation    being   reeumed,    tJie    bridge* 
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parian  owner  cannot  grant  the  right  to  hridge  the  stream  to  the  in- 
jury of  navigation.*^  After  the  completion  of  a  bridge,  the  l^sla- 
ture  may  require  its  alteration  in  such  a  way  that  it  shall  not  consti- 
tute an  obstruction  to  navigation."  It  may  commit  to  administra- 
tive officers  the  power  to  determine  whether  or  not  the  intended  bridge 
will  be  an  obstruction  to  navigation.**  If  the  structure  has  stood  for 
a  long  period  of  time  without  any  objection  on  the  part  of  the  state,  it 
may  be  regarded  as  lawful*®     If  authority  has  been  granted  by  the 


was  ordered  remoYed  by  the  department 
of  public  works,  and  was  removed  by  the 
county  into  whose  control  the  road  had 
passed, — a  mandamus  will  not  be  grant- 
ed compelling  the  county  to  build  a 
swing  or  other  bridge  at  that  pointy  it 
having  been  discretionary  in  the  govern- 
ment to  allow  a  bridge  there  or  not,  the 
county  was  neither  authorized,  nor  com- 
pelled, to  build  it.  Weacoti  v.  Peter- 
harouph  County,  33  U.  C.  Q.  B.  280. 

"Simmons  v.  Mumford,  2  R.  I.  172. 

*  The  penalty  provided  by  26  Stat,  at 
L.  424,  425,  in  case  a  railroad  company 
fails,  after  notice,  to  alter  its  bridg>» 
over  a  river  so  that  it  will  not  obstruct 
navigation  cannot  be  recovered  from  re- 
ceivers into  whose  hands  the  railroad 
passed  after  service  of  the  notice;  nor 
is  the  company  liable,  since  its  dispos- 
session by  the  receiver  is  a  sufficient  ex- 
cuse. United  States  v.  St.  Louis,  A.  ^ 
T.  R,  Co.  43  Fed.  414. 

"^.  A.  Chatfield  Co.  v.  New  Haven, 
110  Fed.  788. 

Congress  may  declare  that,  upon  a 
certain  fact  being  established,  a  bridge 
over  a  naWgahle  river  may  be  deemed  a 
lawful  structure,  and  may  employ  the 
Secretary  of  War  as  an  agent  to  ascer- 
tain that  fact.  Miller  v.  New  York,  109 
U.  S.  386,  27  L.  ed.  971,  3  Sup.  Ct.  Rep. 
228. 

So,  the  provision  of  the  act  of  Septem- 
ber 19,  1890,  §  4,  conferring  upon  the 
Secretary  of  War  power  to  give  notice 
of  alterations  required  in  bridges  deemed 
by  hira  to  be  obstructions  to  navigation, 
and  to  prescribe  a  reasonable  time  in 
which  they  must  be  made,  and  empower- 
ing the  District  Attorney  to  prosecute 
persons  refusing  to  comply  with  such 
notice, — is  not  unconstitutional  as  dele- 
gating legislative  or  judicial  power  to 
the  J^ecretarv  of  War.  United  States  v. 
Moline,  82  Fed.  692. 

A  notice  given  by  the  Secretary  of 
War  to  bridge  owners  so  to  alter  the 
structure  as  to  render  navigation 
through  or  imder  it  free,  easy,  and  un- 


obstructed is  insufficient  for  faUure  to 
point  out  the  alterations  required  to  be 
made,  although  it  recites  that  the  bridge 
is  an  obsruction  to  navigation,  render- 
ing the  passage  of  IxMts  and  rafts 
through  its  western  pier  difficult 
United  States  v.  Keokuk  d  H,  Bridgr 
Co.  45  Fed.  178. 

But  Congress  cannot  confer  upon  the 
Secretary  of  War  the  right  to  declare 
that  bridges  lawfully  erected  in  accord- 
ance with  the  requirements  of  the  acts 
authorizing  them  are  obstructions  to 
free  navigation  and  must  be  remodeled 
or  removed.       Ibid. 

A  statutory  requirement  that  the  plan 
of  a  bridge  over  any  navigable  water 
must  be  approved  by  a  board  of  public 
works  or  an  acting  commissioner  having 
charge  of  the  public  works  where  sucii 
crossing  is  proposed  embraces  all  waters 
of  the  state  navigable  by  the  works  or 
art  or  nature,  and  does  not  limit  their 
power  to  places  where  public  work> 
exist,  or  to  waters  made  navigable  by 
the  state.  Works  v.  Junction  H.  Co.  "'i 
McLean,  425,  Fed.  Caa.  Na  18,046. 

Under  a  statute  authorizing  the  act 
ing  commissioner  or  the  board  of  public- 
works  to  approve  of  the  phn  or  struc- 
ture of  a  proposed  bridge  oscr  navigable 
waters,  the  favorable  decision  of  the 
acting  commissioner  is  final  where  no 
provision  is  made  for  an  appeal  there- 
from, and  a  reversal  of  his  decision  by 
the  board  of  public  works  is  a  nullity 
for  want  of  jurisdiction.    Ibid. 

"It  cannot  be  urged  that  a  draw- 
bridge over  a  navigable  stream  is  not  a 
legal  structure  because  not  located  at 
the  exact  point  authorized  by  the  board 
of  supervisors,  where  it  has  been  in  ex- 
istence for  twenty-nine  years  without 
anyone  questioning  its  legality,  and  the 
legislature  and  board  of  supervisors 
have  recognized  it  by  providing  for  its 
maintenance.  Dietrich  v.  Bohrmmms, 
117  Mich.  298,  75  N.  W.  618. 

When  the  Crown  has  bad  power  to 
grant  the  bed  of  a  navigable  stream  for 
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legislature  acting  within  its  constitutional  powers,  the  bridge  cannot 
be  regarded  aa  a  nuisance.'*  As  said  in  Illinois  River  Packet  Co,  v. 
Peoria  Bridge  Asso.y^^  the  right  to  build  a  bridge  over  a  navigable 
stream  under  a  grant  of  the  legislature  having  jurisdiction  thereof  is 
coextensive  with  the  right  of  navigating  such  stream;  and,  if  such 
bridge  is  constructed  so  as  to  interfere  as  little  as  possible  with  free 
navigation,  upon  the  most  approved  plan,  with  a  sufficient  way  left 
for  the  passage  of  boats  in  ordinary  oonditions  of  wind  and  stages  of 
water,  it  cannot  be  adjudged  to  be  a  material  obstruction  to  such 
navigation,  although  in  times  of  high  wind  or  water  ordinary  pru- 
dence would  require  a  boat  to  delay  passing  through  the  draw  until 
the  condition  of  the  elements  should  become  more  favorable.  Au- 
thority conferred  will  be  construed  so  as  to  carry  out  the  intent  of  the 
legislature,  and  permit  the  continuance  of  the  structure  erected  if  it 
can  be  done.'^  Therefore,  one  seeking  to  recover  for  injury  done  by 
a  bridge  crossing  a  navigable  river  of  the  United  States,  on  the  ground 
that  it  does  not  conform  with  the  act  by  which  it  was  authorized,  has 
the  burden  of  showing  that  fact'*  If  the  character  of  the  improve- 
ment is  not  specified  by  the  authorities,  the  grantee  has  a  wide  discre- 
tion as  to  the  manner  in  which  the  work  shall  be  done,  and  he  may 
adopt  any  kind  of  improvement  which  will  not  necessarily  interfere 
with  the  rights  of  the  public ;  and  he  is  not  limited  to  one  exercise  of 
the  power,  but  may  change  the  structure  if  it  is  not  adequate  to  his 
needs.'*^     A  bridge  constructed  without  authority  may  be  legalized.'* 

more  than  twenty  years,  and  during  the  navigating  said  waters/'  Is  not  sub- 
that  time  a  public  bridge  has  been  ject  to  indictment  for  "obstructing  and 
maintained  thereover,  but  without  creat-  impeding"  such  river,  as  such  acts  to  n 
ing  a  nuisance  owing  to  its  abandon-  oeiHbain  extent  are  necessary  and  reason- 
ment  for  navigation  purposes,  a  dedica-  able  to  the  enjoyment  of  its  franchise, 
tion  for  the  highway  will  be  presumed.  8t<ite  v.  Portland  d  K,  R.  Co,  57  Me. 
Qu^en  V.  Moss,  26  Can.  S.  C.  322,  Af-  402. 
firming  5  Can.  Exch.  30.  An  authorization  to  ereet  a  viaduct 

^People  ex  rel.  State  Harbor  v.  Po-  across  a  river  does  not  limit  the  power 
trero  4  B.  V.  R.  Co.  67  Cal.  166,  7  Pac.  to  cases  where  the  crossing  is  from  bank 
445.  to  bank,  but  confers  the  power  of  build- 

"38  111.  467.  ing   them   over   such    waters  generally. 

"A  provision  in  an  act  authorizing  Atty.  Gen.  v.  Delaware  d  B,  B,  R.  Co. 
the  erection  of  a  railroad  bridge  over  a  27  N.  J.  Eq.  631. 

river,  that  suitable  and  sufficient  draws  An  interstate  boundary  river  above 
thall  be  made  so  as  not  to  obstruct  nav-  tidal  waters  will  not  be  presumed  to  bo 
igation,  is  not  a  prohibition  against  excluded  from  the  provisions  of  an  act 
bbilding  a  bridge  if  navigation  shall  be  authorizing  the  building  of  railroad  via- 
at  all  obstructed  thereby,  but  simply  a  ducts  over  any  navigable  or  other  river**, 
requirement  that  the  draws  shall  be  suf-  streams,  or  bay  of  water.  Ibid. 
fieient  not  to  obstruct  navigation.  Atty.  ^Silver  v.  Missouri  P.  R.  Co.  101  Mo. 
Oew.  ex  rel.  Easton  v.  New  York  d  L.  B.  79,  13  S.  W.  410. 
R.  Co.  24  N.  J.  Bq.  49.  ■*  One  granted  a  franchise  by  the  trus- 

A  railroad  company  authorized  to  con-   tees  of  a  town  to  make  across  a  bay  a 
struct  a  bridge   over    tidal,    navigable  roadway  the  chnvrtctor  of  the  construe- 
waterp.  provided    it   does   not   "prevent  tion  of  which  is  not  specified  does  not, 
VoT.  TI.— Watkrs,  82. 
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The  main  channel  of  a  river,  within  the  meaning  of  a  statute  autibor- 
iziflg  tlie  erection  of  a  bridge  over  the  main  channel,  is. that  part  of 
the  river  bed  over  which  the  principal  volume  of  water  flows.^^  The 
question  whether  or  not  the  bridge  is  an  obstruction,  and  how  far  it 
may  be  pennitted,  is  a  legislative,  and  not  a  judicial,  question/*' 
There  is  no  liability  for  accidental  obstructions  not  caused  by  the 
construction  of  the  bridge,  although  such  construction  may  contribute 
thereto.*®  The  bridge  owner  is  not  responsible  for  the  acts  of 
strangers.*^  The  state  may  require  the  abatement  of  bridges  con- 
structed without  its  authority  whenever  it  ch<x)ses  to  do  so.  And 
equity  may  enjoin  the  construction  of  a  bridge  which  will  constitute 
a  public  nuisance.*'  Injunction  is  not  the  proper  remedy  for  the  act 
of  *a  public  body  clothed  with  legislative  authority  in  locating  si 
bridge  by  an  illegal  exorcise  of  authority  in  such  a  way  as  to  injun- 
riparian  owners,  as,  by  acting  arbitrarily  toward  them,  or  denyintr 


by  building  a  temporary  trestle,  elect 
to  construct  in  that  manner  so  as  to 
prevent  him  thereafter  from  building 
a  roadway  of  earth  or  any  other  ordi- 
nary material.  Southampton  v.  Jeasup, 
162  N.  Y.  122,  66  N.  E.  538,  Reversing 
64  App.  Div.  525,  72  N.  Y.  Supp.  312, 
780,  and  Overruling  10  App.  Div.  456,  42 
N.  Y.  Supp.  4. 

''ITie  passage  of  an  act  declaring  a 
bridge  a  lawful  structure  pending  a  suit 
to  procure  an  abatement  of  the  bridge 
as  a  nuisance  renders  the  structure  law- 
ful, and  is  binding  upon  the  circuit 
court,  which  must  be  governed  by  the 
law  as  it  is  at  the  time  when  it  is  called 
upon  to  act.  It  is  decisive  of  the  ques- 
tion by  furnishing  a  rule  of  law  by 
which  it  must  be  decided,  and  not  by  de- 
priving the  court  of  jurisdiction.  Tfic 
Clinton  Bridge,  1  Woolw.  150,  Fed.  Cas. 
No.  2,000:  Wiftnier  v.  Great  Western  R. 
Co.  17  U.  C.  Q.  B.  510. 

"fifi.  Louis  d  St.  P.  Packet  Co.  v. 
Keokuk  d  H.  Bridge  Go.  31  Fed.  755. 

"  Milnor  v.  'Nexc  Jersey  R,  rf  Trans  p. 
Co.  3  Wall.  782,  Appx.,  16  L.  ed.  799, 
Appx.,  6  Am.  L.  Reg.  6,  Fed.  Cas.  No. 
9,»520. 

Jn  a  suit  between  citizen.s  of  the  state 
of  New  York  to  enjoin  tlie  erection  of  a 
bridge  as  a  public  nui.«»anon  the  circuit 
court  is  without  jurisdiction  so  far  as 
a  state  law  may  be  violated,  but  may 
inquire  whether  the  bridge  is  being  built 
in  conformity  witli  the  Constitution  and 
Jaws  of  the  United  StatoK.  .^filler  v. 
New  York,  13  Blatehf.  460,  Fed.  Cas. 
No.  0,r»85. 


''County  commissioners  are  not  Ha 
ble  for  the  detention  of  a  boat.  cause<I 
by  the  erection  of  a  bridge  across  a  nav 
igable  river  authorized  by  the  commir- 
.sioners,  wlM»re  the  bridge,  when  erected, 
was  no  obstruction  to  \\u*  navigation  of 
the  river  along  the  channel  then  used, 
but.  by  reason  of  a  freshet,  a  dam  previ- 
ously constructed  under  authority  of 
law  for  the  improvement  of  navigation 
gave  way  causing  the  water  to  al^ndon 
the  new  channel  and  lock,  throu^i 
which  the  improvement  cauwd  it  to 
tlow,  and  rosunie  the  old  channel,  whicli 
had,  in  the  meantime,  her^juie  obstructed 
by  a  bar  so  as,  in  e<mnection  with  the 
bridge,  to  create  an  obstruction  to  navi- 
gation. Nf.  Joseph  County  v.  Pidge,  r» 
Ind.  13. 

**  A  railroad  company  lawfully  con 
struct  ing  its  road  in  a  proper  manner 
over  navigable  water  is*  not  liable  for 
damages  resulting  from  the  obstruction, 
without  its  fault,  of  an  open  upaou*  lefi 
for  the  passage  of  vessels,  as  such  space, 
simply  spanned  by  its  draw  for  the  pas- 
.sage  of  trains,  is  left,  not  only  to  \X\t 
free  nae,  but  to  the  control  and  cire. 
of  the  public.  Fcnsacola  d  A.  R.  <'o.  v. 
Hyer  Bros.  32  Fla.  539.  22  L.  R.  A.  3t>fi. 
14  So,  .381. 

*M</f/.  Gen.  v.  Kvir  .frrsru  R.  <f 
Transp.  Co.  3  N.  J,  Eq.  136. 

Equitj-  will  not,  however,  restrain  the 
construction  of  a  bridge  over  n:*v!g:il>le 
waters  to  be  built  in  substantial  com- 
)>liance  ^rith  the  terms  of  1egislati<». 
Flanagan  v.  Philadelphia.  42  Pa.  219. 

A    preliminary'     injunction     will     not 
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them  a  fair  hearing  on  the  merits ;  but  the  remedy  must  be  by  cer- 
tiorari." Where  a  bridge  over  a  navigable  river  has  becfla  allowed  to 
proceed  almost  to  completion  in  sight  of  all  the  parties,  a  preliminary 
injunction  will  not  lie  to  stop  the  work  until  the  rights  can  be  adjudi- 
cated,** A  Federal  court  will  not  grant  a  preliminary  injimction  to 
restrain  the  erection  of  a  bridge  over  a  public  stream  entirely  within 
<«€  state  when  the  legal  right  is  disputable,  and  especially  when  the 
right  depends  on  the  law  of  a  state  which  has  prohibited  the  enjoining 
of  the  eieetion  of  public  works  until  questions  of  title  and  damages 
have  been  finally  decided  by  a  common-law  court/*  A  law  prohibit- 
ing the  granting  of  an  injunction  ''against  the  erection  or  use  of  any 
public  works  of  any  kind  erected,  or  in  process  of  erection,'^  under 
legislative  authority  until  title  and  damages  have  been  finally  decided 
by  a  common-law  court  applies  to  the  erection,  under  franchise,  of  a 
bridge  over  a  navigable  river.*' 

327a.  Implied  grants  of  power.— The  right  to  bridge  streams  is  nec- 
essarily included  in  some  grants  of  power  to  construct  public  works, 
although  not  expressly  mentioned.  Thus,  the  grant  of  a  right  to  con- 
struct a  railroad  between  two  points  on  opposite  sides  of  ^e  stream 
necessarily  includes  a  right  to  construct  a  bridge  across  it^  if  that  is 
the  only  feasible  manner  of  carrying  tracks  across.^  And  the  same 
is  true  of  the  grant  of  the  right  to  construct  a  road  under  similar 
circumstances.^ 

328.  Ho  right  to  <Astriict  navigation  will  be  implied. — Pennsyltfonia 
V.  Wheeling  &  B.  Bridge  Co}  held  that  the  right  of  bridging  a  river 

issue  to  ref^train   a  bridge  corporation  ous   railroad  between   specified    points, 

from  completinff  its  work  unless  and  un-  with  all  the  powers,  privileges,  and  im- 

til  it  specifically  performs    a    contract  munities  necessary  to  that  end,  is  enti- 

with  reference  thereto  with  a  navigation  tied  to  bridge  a  navigable  river  which 

rorporatioDy  as  it  would,  by  indirection,  it  must  necessarily  cross,   although   it 

ffljoin  the  specific  performance  of  a  con-  will  in  some  measure  impair  the  navi- 

traet  contrary  to  principles  of  equity,  gability  of  the  river,  and  the  extent  of 

PhUoidelphia  i  R,  R.  Co.  ▼.  Philadelphia,  such  obstruction  is  a  question  the  courts 

9  Phila.  112.  must  detenoine  in  the  absence  of  specific 

^iuker  v.  Burlington  County,  1  N.  directions   en    the    part    of    Congress. 

J.  Eq.  283,  Hugh€9  ▼.  Northern  P.  R,  Co,  9  Sawy. 

''Atty.  aen.  ex  rel.  Easton    v.    Vevo  313,  18  Fed.  106. 

York  i  L.  B.  R,  Co.  24  N.  J.  Eq.  49.  ^Hickok  v.  Hine,  23  Ohio  St.  623,  13 

"^Unrtagh  v.  Philadelphia,  1  W.  N.  C.  Am.  Rep.  256. 

37.  A  statute  conferring  power  to  lay  out 

^Flanagan  v.  Philadelphia^    8    Phila.  highways,  although  silent  as  to  the  oon- 

110.  struction  of  bridges,  carries  with  it  by 

^Mohanck  Bridge  Co.  v,  IJtica  d  S.  R.  implication     the     power     to     construct 

Co.  6  Paige.  659;   People  ex  rel.  State  bridges  along  its  route,  even  over  nav- 

Barhor  v.  Pofrero  d  B.  F.  R.  Co.  67  Cal.  igable  waters,  necessitating  the  construe- 

166,  7  Pae.  445.  tion   of  bridges   provided    with    draws. 

A  railroad  company  authorized  by  act  Brouin  ▼.  Prestoti,  38  C<mn.  219. 

of  Congress  to  lay  out,  locate,  construct,  » 13  How.  618,  14  L.  ed.  249. 
furnish,  maintain,  and  enjoy  a  oontinu- 
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could  only  be  maintained  when  so  exercised  as  not  to  be  incompatible 
with  the  right  of  navigation.     Therefore,  the  mere  grant  of  a  right 
to  bridge  a  river  will  never  be  construed  so  as  to  give  a  right  to  ob- 
struct the  navigation  of  the  stream.*     As  said  in  Clement  v.  Meiro- 
politan  West  Side  Elev.  R.  Co,,^  a  bridge  spanning  a  navigable  river 
is  an  obstruction  to  navigation,  tolerated  because  of  necessity  and  con- 
venience to  commerce  upon  land.     Such  a  structure  must  be  so  main- 
tained and  operated  that  navigation  may  not  be  impeded  more  than 
is  absolutely  necessary,  the  right  of  navigation  being  paramount.     It 
is  incumbent  upon  the  owner  that  the  bridge  be  so  constructed  that  it 
may  be  readily  opened  to  admit  the  pas^sage  of  craft,  and  maintained 
in  suitable  condition  therefor.     It  is  also  his  duty  to  place  in  chai-gt 
those  who  are  competent  to  operate  the  bridge,  to  watch  for  signals, 
and  to  open  the  bridge  for  the  passage  of  vessels,  and  for  the  perform 
ance  of  such  delegated  duty  he  is  responsible.     It  is  also  his  duty  t«» 
equip  the  bridge  with  proper  lights,  give  warning  of  the  position  of 
the  bridge,  and  of  its  opening  and  closing.     If,  for  any  reason,  the 
bridge  cannot  be  opened,  proper  signals  should  be  given  to  that  etTeci, 
such  as  will  warn  the  approaching  vessel  in  time  to  heave  to.      &», 
county  commissioners  as  successors  of  a  plank-road  company  have  n<» 
authority  to  construct  a  bridge  over  a  navigable  river  in  such  a  man- 
ner as  to  interfere  with  the  navigation  thereof,  under  charter  power  to 
such  company  to  construct  it  as  part  of  its  road,  where  the  act  oonfers 
no  express  power  to  obstruct  navigation,  and  that  is  riot  necessary  for 
the  accomplishment  of  the  purpose  contemplated  by  the  general  power 
granted.* 

329.  Liability  for  injuries  caused  by  oonstruotion  operations. — ^The 
operations  necessary  for  the  construction  of  a  bridge  are  likely  to 
cause  more  interference  with  the  navigation  of  the  stream  than  is  the 
bridge  after  its  completion.  These  are,  however,  temporary  in  char- 
acter, and  are  of  the  class  of  acts  which  one  may  do  in  the  exercise  oi 

*Terr€-Haute  Draichridge  Co.  v.  Halli'  or   the   passage   of  barges.      Manaer  \. 

day,  4  Ind.  36 ;  State  v.  Freeport,  43  Me.  Northern  rf  E.  Counties  R.  Co,  2  Ry.  & 

198 :   Houthern  R.  Co,  v.  Ferguson,  106  Canal  Cas.  380,  5  Jur.  983. 

Tenn.  552,  59  S.  W.  343;  Little  Rock,  M.  In  Texas,  railroad  companies  are  for 

River  cf  T.  R.  Co,  v.  Brooks,  39  Ark.  bidden  to  erect  a  bridge  or  other  obeiruc 

403,  43  Am.  Rep.  277;   Columbus  Ins,  tions  across,  in.  or  over  any  navigabk' 

Co,  V.  Peoria  Bridge  Asso.  6  McLean,  70,  stream  so  as  to  prevent  or  unreasonably 

Fed.  Cas.  No.  3,046;  Selman  v.  Wolfe,  impede   the   navigation    thereof.      (Old- 

27  Tex.  68.  ham  &  White's  Digest,  art.  1634).     Scl- 

A  railroad  company  authorized  to  con-  man  v.  Wolfe,  27  Tex.  68. 

struct  its  road  across  a  mill  stream  will  *  123  Fed.  271. 

not  be  allowed,  in  the  absence  of  neces-  *Hickok  v.  Hinc,  23  Ohio  St.  523.  l-» 

sity,  to  construct  its  bridges  so  low  as  Am.  Rep.  255. 
to  interfere  with  the  flow  of  the  water 
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his  lawful  rights  without  liability  for  the  injury  thereby  inflicted  so 
long  as  he  keeps  within  the  limits  of  his  rights.  No  one  has  a  right 
to  obstruct  the  navigation  of  a  stream  even  by  the  building  of  a  bridge 
without  authority  from  tlie  legislature.  But  if  he  has  received  such 
I>ermission,  he  is  not  liable  for  the  delay  of  traffic  so  long  as  he  exer- 
t»ises  due  care  in  the  performance  of  the  work  and  is  guilty  of  no  neg- 
ligence.* A  company  authorized  to  erect  a  bridge  over  a  navigable  river 
has  the  right  to  drive  piles  in  the  bed  of  the  river  but  is  bound  to  ob- 
-«erve  all  reasonable  precaution  to  secure  the  safety  of  boats  navigating 
the  stream ;  but  if,  at  an  ordinary  flood-stage  of  the  river,  such  piles  are 
likely  to  become  a  hidden  and  dangerous  obstruction  to  navigation,  it 
should  mark  the  spot  by  buoys  or  otherwise,  and  is  not  relieved  from 
-uch  duty  although  the  piles  might  create  a  break  on  the  surface  of  the 
water  which  a  skilful  navigator  would,  in  daylight,  observe  and  under- 
stand.* Under  a  statute  permitting  a  railroad  company  in  constructing 
a  bridge  across  a  navigable  stream  to  construct  a  temporary  bridge  for 
the  purpose  of  aiding  in  the  erection  of  the  permanent  one,  the  tem- 
I^rary  structure,  operated  in  a  bona  fide  effort  to  carry  out  the  pur- 
pose contemplated,  is  not  rendered  ill^al  by  the  fact  that  it  is  also 
used  for  other  purposes,  if  no  further  impediment  to  the  navigation 
is  created  thereby.^  But  obstruction  to  navigation,  caused  by  the 
erection  of  temporary  structures,  by  a  railroad  company,  in  con- 
structing a  bridge  across  a  navigable  stream,  is  a  public  nuisance,  ren- 
dering-such company  liable  to  any  person  damaged  thereby,  where  the 
charter  of  said  railroad  company,  authorizing  it  to  build  such  bridge, 
cx)ntained  a  proviso  that  the  navigation  of  said  stream  should  not  b^ 
obstructed  thereby,  and  it  was  not  shown  that  such  temporary  struc- 
ture was  indispensable,  without  which  such  bridge  could  not  have 
been  built,  and  that  the  same  was  constructed  only  for  a  reasonable 
time,  and  it  was  not  possible  to  keep  a  passageway  open  for  the  needs 
of  navigation.^  And  a  railroad  company  authorized  by  act  of  Par- 
liament to  construct  a  bridge  across  a  navigable  river,  and  entering 
into  a  contract  with  another  to  construct  it,  is  liable  for  delay  caused 

^Jntte  T.  Keytiane  Bridge  Co.  146  Pa.  meaning  of  a  statute  prohibiting  the  ob« 
400,  23  Atl.  236:  Hamilton  v,  VickM-  struct  ion  of  navigation  by  a  "milldam, 
fctir^,  Sf.  d  P.  R,  Co.  119  U.  S.  280,  30  I*  fishtrap,  bridge,  or  other  improvement* 
ed.  393,  7  Bup.  Ct.  Rep.  206,  Affirming  Cantrell  v.  Knoannlle,  C.  O,  d  L.  R.  Co. 
34  La.  Ann.  970,  44  Am.  Rep.  451 ;  Cant-  90  Tenn.  638,  18  S.  W.  271. 
f«tt  v.  KmuBville,  C.  0.  d  L.  R.  Co.  90  ^Thc  Modoc,  26  Fed.  718. 
Tenn.  038,  18  S.  W.  271.  'Priestley  v.  Manchester  d  L.  R.  Co. 

Temporary  obstructions  to  a  naviga-   4  Youoge  &  C.  Exch.  63,  2  Ry.  &,  Canal 
ble  stream   caused  by    necessary    tem-   Cas.  134. 

poraiy  structures  in  the  erection  of  a       *  Mem  phis  d  0.  R.  Co,    y.    Hioka,    6 
railway    bridge,    are    not    within    the  Sneed,  427. 
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a  vessel  by  the  failure  of  the  contractor  properly  to  construct  the 
bridge.' 

330,  The  placing  of  piers.— When  the  plan  of  bridge  chosen  re- 
quires it  to  rest  upon  piers  placed  in  the  channel  of  the  river,  so  far 
as  the  statute  specifies  the  location  of  them^  its  provisions  must  Ix^; 
complied  with  to  save  the  bridge  company  from  liability  for  injuries 
caused  by  them  and  from  prosecution  for  the  maintenance  of  a  nui 
sance.  A  general  right  to  construct  a  bridge  includes  the  right  to  main- 
tain such  structures  as  are  essential  portions  of  it  and  serve  as  a  protec- 
tion for  it*  When  a  bridge  is  authorized  to  be  erected  in  such  man- 
ner as  not  to  injure,  stop,  or  interrupt  navigation,  but  to  be  erected 
upon  piers,  it  admits  of  no  question  that  some  interference  with  nav- 
igation is  authorized,  as  otherwise  the  grant  would  convey  no  right 
at  a  time  when  it  is  customary  to  erect  bridges  upon  such  piers.*  And 
if  the  title  to  the  soil  upon  which  the  piers  are  placed  is  not  in  the* 
state,  it  cannot  treat  the  piers  as  a  purpresture,  and  order  their  re- 
moval, if  they  do  not  constitute  a  nuisance  to  navigation.'  A 
statute  authorizing  a  bridge,  the  piers  of  which  shall  be  parallel 
with  the  current  of  the  river,  will  be  sufiBciently  complied  with  if  the 
piers  are  located  fairly  and  substantially  parallel  with  the  usual  and 
•ordinary  course  of  the  current*     A   bridge  corporation   prohibited 


*irolc  V.  Sittinghoiirne  d  8.  R.  Co.  6 
Hurlst  &  N.  488,  30  L.  J.  Exch.  N.  S. 
-81,  3  L.  T.  N.  S.  750,  9  Week.  Rep.  274. 

^Silver  V.  Missouri  P,  B.  Co.  101  Mo. 
79,  13  S.  W.  410;  Piscataqua  Bridge  Co. 
V.  Neuh Hampshire  Bridge  7  N.  H.  35; 
pJarkc  ▼.  Birmingham  d  P.  Bridge  Co. 
4^  Pa.  147. 

A  rifflit  to  erect  a  bridge  and  construct 
piers  in  a  naviprable  river  included  a 
right  to  fix  the  number  and  location  of 
the  piers  without  liability  for  a  mere 
mistake  of  judgment.    Ibid. 

The  removal  of  a  false  pier  which  is  a 
necessary  part  of  the  construction  of  a 
bridge  is  aa  much  a  part  of  the  discre- 
tionary power  of  the  persons  exercising 
the  franchise  of  building  the  bridge  as 
iH  any  other  part  of  the  work.  Jutte  v. 
Keystone  Bridge  Co.  146  Pa.  400.  23  Atl. 
235. 

^Monfmgahcla  Bridge  Co.  v.  Kirk,  40 
Pa.  112,  84  Am.  Dec.  527. 

So,  a  bridge  corporation  is  not  liable 
for  damages  to  navigation  because  of  its 
bridge,  constructed  in  a  proper  manner, 
when  the  legislature  located  it  and  de- 
termined that  it  be  built  on  piers,  but 
made  no  express  provision  for  payment 
of  eonsequential  damages.    J&td. 


*Atty.  Gen.  v.  Delaware  d  B.  B.  R.  Co. 
27  N.  J.  Eq.  631. 

*8ilver  v.  Missouri  P.  R.  Co.  101  Mo, 
79.  IS  S.  W.  410. 

Wlicre  an  act  of  Congress  providing 
for  the  construction  of  a  bridge  across 
a  navigable  river  required  that  it  be 
equipped  ixith  a  draw  with  spans  of  not 
less  than  100  feet  in  the  clear  on  each 
side  of  the  pivot  pier  of  the  draw,  and 
that  the  piers  should  be  parallel  with 
the  current  of  the  river,  it  intended  to 
reser^'e  for  the  navigation  of  vessels  a 
space  of  the  prescribed  limits,  measured 
at  right  angles  with  the  current  of  the 
stream;  and  a  bridge  constructed  diag- 
onally across  the  stream,  with  sud* 
space  consisting  of  only  150  feet  when 
so  mensurcMl,  is  an  unlawful  structure, 
although  such  space,  when  measured 
along  the  chord  or  line  of  the  bridge, 
gives  a  measurement  of  100  feet:  and 
its  owners  arc  liable  for  injuries  to  ves- 
sels, caused  or  contributed  to  by  the  un- 
lawful structure  while  such  vessels  are 
attempting  to  pass  through  the  draw 
in  charge  of  pilots  exercising  usual  or 
ordinan'  skill.  Missouri  River  Packet 
Co.  V.  kannihal  d  St.  J,  R.  Co.  79  Mo. 
47d.  • 
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from  obstructing  or  impeding  navigation  on  the  stream  i^  responsible 
if  the  river  bed  is  changed  for  the  worse  by  natural  causes  influenced 
in  their  operation  by  the  piers  of  the  bridge,  as  it  is  bound  to  foresee 
the  necessary  and  natural  ejBFects  of  placing  piers  in  the  river.'^ 
To  render  a  lessee  of  a  bridge  which  is  not  parallel  with  the  cur- 
pent,  as  required  by  the  act  under  which  it  was  constructed,  liable  for 
injuries  caused  thereby,  he  must  have  notice  of  that  fact,  although  the 
request  to  abate  the  nuisance  is  not  necessary  to  render  him  liable. 
But  direct  evidence  of  knowledge  of  the  nuisance  is  not  necessary.  It 
may  be  inferred  from  facts  and  circumstances  sufficient  to  impart  it* 
Although  a  railroad  company,  in  the  construction  of  a  bridge  au- 
thorized by  an  act  of  Congress,  makes  the  spans  between  the  piers  of 
less  width  than  the  act  provides,  yet  this  violation  of  law  does  not 
give  one  whose  boat  collided  with  the  bridge  a  right  of  action  against 
the  company,  unless  it  caused  or  contributed  to  the  injury  complained 
of.' 

SSL  The  constmotion  and  operation  of  draws. —  Since  without  legis- 
lative authority  there  is  no  right  to  obstruct  the  navigation  of  a  river 
by  the  erection  of  a  bridge,  if  the  bridge  is  placed  so  near  the  water 
that  vessels  cannot  pass  imder  it,  it  must  be  provided  with  openings 
or  draws  so  as  to  permit  the  passage  of  vessels.^  And  if  the  statute 
requires  a  draw  and  specifies  its  openings,  the  provisions  of  the  stat- 
ute must  be  complied  with  or  the  bridge  may  be  declared  to  be  a  nui- 
sance, and  treated  as  such.^    If  the  draw  was  not  placed  in  the  bridge 

A  bridge  erected  under  a  statute  re-  without  a  sufficient  draw  for  the  con- 

<{niring  the  pierft  at  the  draw    to    be  venience  of   navigation.     BMimore    v, 

plteed  parallel  to  the  current    of    the  Stoll,  52  Md.  435. 

river  is  not  an  unlawful  structure,  nor  The  specification  in  the  act  of  Con- 
is  the  company  erecting  it  chargeable  gress  granting  the  right  to  a  railroad 
with  negligence  because  a  subsequent  ex-  company  to  construct  its  road  between 
esTation  made  by  the  government  in  the  certain  points  of  certain  streams  in  the 
bed  of  the  river  changed  the  direction  bridges  over  which  draws  shall  be  main- 
of  the  current  at  the  draw,  if  the  pas-  tained  does  not,  by  implication,  dispense 
»ge  remains  reasonably  safe.  8t,  Louis  with  draws  required  in  bridges  over 
^  St.  P.  Packet  Co.  v.  Keokuk  d'  E.  other  streams  by  the  states  through 
Bridge  Co.  31  Fed.  755.  which  the  road  passes.    "New  Orleans,  M. 

^Dugan  v.  Bridoe  Oo.  27  Pa.  303,  67  &  T.  R.  Co.  v.  Uisaissippi,  112  U,  S.  12. 

Am.  Dec.  464.       '  28  L.  ed.  619,  5  Sup.  Ct  Rep.  19. 

•ft'lrer  V.  Missouri  P.  R.  Co,  101  Mo.  Gross  carelessness  or  wilful  negligence 

79, 13  S.  W.  410.  cannot  be  imputed  to  the  officer  erecting 

^Missouri  River  Packet  Co,  t.  Hanni-  a  public  bridge  if  he  fails  to  put  in  a 

W  «t  Bt.  J.  R.  Co.  1  McCrary,  28TI,  2  draw,   when    the    navigabili^    of    the 

Fed.  285.  stream  is  questionable.     In  this  case  it 

*A  statute  authorizing  the  construe-  was  only  navigable  for  six  months  in  a 

Jlioo  of  a  bridge  over  navigable  waters  year  and  then  evidently  attempted  by 

fe  not  void  as  an  interference  with  the  only  one  person.     Staton  v.  Wimherly, 

frights  of  navigation  because  of  failure  to  122  N.  C.  107^  29  8.  E.  63. 

>ped^  the  size  of  the  draw  to  be  made  'State  r.  Parrott,  71  N.  C.  311,  17  Am. 

tlH!rein,  since  it  will  not  be  held  to  have  Rep.  5. 

intended  the  construction  of  a  bridge  A  railroad  company  whidi  constructs 
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at  the  time  of  its  construction,  it  may  be  required  to  be  placed  there 
aa  a  condition  to  the  continued  maintenance  of  the  bridge.'  If  the 
statute  specifies  the  width  of  the  span,  it  is  suflScient  if  that  width 
exists  at  the  level  of  the  bridge.*  And  the  distance  may  be  calculated 
at  right  angles  to  the  piers,  and  need  not  be  calculated  at  right  angles 
across  the  current.'  But  if  the  bridge  is  constructed  diagonally 
across  the  stream,  the  distance  allowed  between  piers  must  be  cal- 
culated  at  right  angles  across  the  channel,  and  not  from  pier  to  pier.* 


over  a  navigable  river  a  bridge  with  a 
draw  narrower  than  that  required  by 
the  act  of  Congress  authorizing  the 
structure,  and  which  failed  to  submit 
the  plans  to,  or  secure  the  approval  of 
thorn  by,  the  Secretary  of  War,  as  pro- 
vided by  the  act,  is  chargeable  with  the 
maintenance  of  an  illegal  structure,  and 
liable  for  damages  sustained  by  a  boat 
owner  whose  vessels  are  detained  by  an 
accumulation  of  driftwood  against  the 
piers  of  the  bridge.  Texarkana  <£  Ft.  8. 
R.  Co.  v.  Faraofts,  20  C.  C.  A.  481,  40 
U.  8.  App.  13,  74  Fed.  408. 

H)n  assuming  control  of  a  navigable 
river,  Confess  may,  without  payment  of 
compensation,  require  a  bridge  company 
to  construct  a  draw,  where  the  state 
legislature,  in  granting  the  company  its 
franchise,  reserved  the  right  to  require 
Huch  alteration  in  the  event  of  a  certain 
contingency  which  has  happened.  United 
States  V.  MoHne,  82  Fed.  502. 

Notice  given  by  the  Secretary  of  War 
to  county  commissioners  to  provide  with 
a  draw  a  state  bridge  determined  by  him 
to  be  an  obstruction  to  navigation  does 
not  give  a  reasonable  time  to  do  so,  when 
the  commissioners  are  without  funds, 
and  cannot  levy  taxes  for  that  purpose 
within  the  time  specified,  and  the  state 
legislature  has  refused  to  appropriate 
the  requisite  amount.  United  States  v. 
Rider,  50  Fed.  400. 

*  A.  bridge  constructed  under  an  act 
requiring  draws  not  less  than  130  feet 
in  width  in  the  clear,  and  providing  that 
the  location  and  construction  of  the 
bridge  and  draws  shall  be  approved  by  a 
competent  board  of  engineers,  will  not 
be  held  to  be  an  unlawful  obstruction, 
where  the  draw  space,  while  130  feet 
wide  in  the  clear  between  the  abutments 
down  to  the  level  of  low  water,  was  of 
less  width  below  that  point  because  of 
the  outward  sloping  of  the  riprap  foun- 
dation of  the  piers,  when  such  construc- 
tion was  at  the  time  approved  by  the 
board  of  engineers,  and  confirmed  by  the 
court  as  within  the  requirements  of  the 


act.     Oildersleeve  v.  Neic  York,  N.  E^ 
d  H.  n.  Co.  82  Fed.  763. 

In  ^fassachusetts,  the  owner  of  a  ves- 
sel delayed  by  the  fact  that  the  draw  in 
a  bridge  maintained  by  a  municipal  cor- 
poration under  statutory  obligation  as 
part  of  a  highway  is  not  of  the  width 
required  by  statute  has  no  right  of  ac- 
tion against  the  municipality  unless  ex- 
pressly given  by  statute.  Frenoh  v.  Bos- 
ton. 129  Mass.  592,  37  Am.  Rep.  393. 
This  is  put  upon  the  ground  that  na 
private  action  can  be  maintained  against 
a  city  for  the  neglect  to  perform  a  pub- 
lic duty  from  the  performance  of  which 
it  receives  no  benefit  or  advantage. 

But  the  Federal  court  held  that  a  city 
owning  a  bridge,  which  it  is  required  to 
keep  in  good  repair,  is  liable  to  one 
whose  vessel  is  injured  because  of  fail- 
ure to  maintain  a  draw  of  the  requisite 
width.     Boston  v.  Crowley,  38  Fed.  202. 

It  has  been  held  that  the  duty  of 
maintaining  and  operating  a  drawbridge 
constituting  part  of  a  public  highway 
across  a  na\'igable  river  is  a  public  gov- 
ernmental duty,  relieving  the  town  oper- 
ating it  from  liability  to  a  person  in- 
jured while  crossing  it  for  negligence  in 
operating  the  draw.  Daly  ▼.  New  Bat>en,^ 
60  Conn.  644,  38  Atl.  397. 

*8t.  Louis  d  St.  P.  Facket  Co.  ▼.  Keo- 
kuk d  E.  Bridge  Co.  31  Fed.  755. 

When  a  railroad  company  has  power 
by  statute  to  build  a  viaduct  across  nav- 
igable water,  located  at  a  point  con- 
venient for  navigation,  with  a  pivot 
draw  thereon  with  two  openings,  each 
75  feet  in  width  at  right  angles  to  the 
channel,  in  the  absence  of  any  allegation 
of  bad  faith  or  want  of  care  in  selecting 
the  location,  and  of  the  width  of  the 
draw  openings,  an  action  does  not  lie 
for  alleged  mislocation,  or  for  placing 
the  draw  other  than  at  right  angles  to 
the  channel.  Stephens  d  C.  Transp.  Co. 
V.  Central  R.  Co.  34  N.  J.  L.  280. 

*Mis80uri  River  Facket  Co.  v.  Eanni- 
hal  d  St.  J.  R.  Co.  1  McCrary,  281,  2 
Fed.  28.^:  Aseante  v.  OKarleston  Bridge 
Co.  41  Fed.  365. 
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The  required  space  must  be  left  in  the  main  channel  of  the  stream/ 
The  fact  that  the  statute  specifies  the  minimum  space  will  not  pre- 
vent the  court  from  declaring  a  bridge  constructed  with  that 
npace  to  be  an  illegal  obstruction  to  the  navigation  if  it  is  in  fact  so/ 
Mere  diminution  of  space  required  by  statute  to  be  left  for  the 
passage  of  vessels^  in  the  construction  of  a  bridge  by  private  indi- 
vidualfiy  does  not  of  itself  require  a  removal  of  the  bridge  if  suflicient 
space  still  exists  for  the  purpose  for  which  it  is  required.®  The  main- 
tenance of  a  bridge,  even  with  an  adequate  draw,  is  likely  to  causo 
^me  delay  in  the  operation  of  vessels  upon  the  water,  but  if  the 
maintenance  of  the  bridge  is  authorized  by  the  legislature,  and  the 
'Iraws  are  operated  with  due  care,  there  is  no  liability  for  the  in- 
creased delay.^*^  But  the  bridge  owner  cannot  delay  boats  longet 
ihan  is  necessary  without  being  liable  for  the  injury  thereby  in- 
Hicted.*^  The  draw  must  be  so  operated  as  to  permit  the  passage  of 
vessels.**  This  requires  the  bridge  owner  to  exercise  due  care  to 
npen  the  draw  upon  receiving  notice  of  a  desire  on  the  part  of  a  ves- 
iwl'OWBer  to  pass  through  it*^    An  act  requiring  a  bri<]y5e  proprietor 

'Columbus  In9.  Co.  ▼.  Peoria  Bridge  Northern  P.  R,  Co,  64  Wis.  64,  24  N.  W. 

IMO.  6  McLean,  70,  Fed.  Cas.  No.  3,046.  494. 

*Hatch  v.  Wallamet  Iron  Bridge  Co.  A  county  is  not  liable  in  damages  for 

7  .Sawj.  127,  6  Fed.  326.  the  delay  of  vessels  detained  by  failure. 

*Thomp80H  r.  People,  23  Wend.  537.  due  to  a  broken  easting,  to  open  a  swing 

"Works  V.  Junclion  R.  Co.  5  McLean,  bridge    mnintained    by    it,    where    the 

th.  Fed.  Cas.  No.  18,046.  bridg«»    tender    had    reported    that    the 

The  power  of  a  city  to  build  bridges  bridge  was  operated  with  difficulty,  and 

aerow  a  navigable  river  within  its  lim-  the  breakage  was  due  to  the  defective 

Its  being  expressly  granted  by  its  char-  work  of  the  repairers  sent  to  repair  it. 

ter,  the  power  to  regulate  them  by  pre-  Petiit  v.  Camden  County,  34  C.    C.    A. 

-bribing  the  time  and  manner  of  vessels  169,  63  U.  S.  App.  286,  01  Fed.  998. 

pawing  through  them  is  a  necessary  in-  ^^Lockxcood  v.  Charleston  Bridge  Co. 

tident  to  the  power  to  erect  them;  and  60  S.  C.  402,  38  S.  E.  112.  629. 

an  ordinance  for  that  purpose,  being  a  ^*Ecor8e  Ticp.  Bd.  v.  Wayne  County, 

proper  and  reaaonable  exercise  of  that  75  Mich.  204,  42  N.  W.  831. 

power,  is  valid.     Chicago  v.  McOinn,  51  The  Chicago   river   is  a  public  navi- 

111.  266,  2  Am.  Rep.  295.  gable  highway,  and  it  is  the  duty  of  the 

"  Gates  Y.  y or t hern  P.  R.  Co.  64  Wis.  city,  upon  the  approach  of  a  propeller 

64.  24  N.  W.  494 ;  Piscataqua  Nav.  Co.  with  sound  of  whistle  or  notice  of  her 

V.  .Vftc  York,  N.  H.  d  H.  R.  Co.  89  Fed.  intended  passage,  to  use  all  proper  and 

382;  Mintum  ▼.  Lisle,  4  Cal.  181.  reasonable  efforts  to  open  the  bridges  in 

A  railroad  company    maintaining    a  view  of  the  state  of  the  weather  and  the 

drawbridge  across  a  stream  is  liable  for  existing  circumstances.  Scott  r.  Chicago^ 

damages  arising  from    the    consequent  I  Biss.  610,  Fed.  Cas.  No.  12,526. 

loss  to  the  navigators  thereof  by  reason  It  is  an  unreasonable  and   unjustifi- 

of  the  additional   cost  in   getting   out  able  obstruction  of  a  tug  and  tow  to  re- 

Iqgs  at  a  low  and  unfavorable  stage  of  fuse  to  open  the  draw  of  a  bridge  when 

water,  due  to  the  delay  caused  by  the  they  are  coming  up  with  the  tide  not 

failure  of  the  railroad  company  to  op«jn  over  1,600  or  2,000  feet  away,  in  order 

the  draw,  where  such  unfavorable  con-  to  give  a  preference  to  a  freight  train 

'!ition  arises  from  the  usual  variation  2  miles  away.     Pcnnfttflvnnia  R.  Co.  v. 

*4  the  water  with  the  change  of  season.  Central  R.  Co.  59  Fed.  190. 
such  as  is  to  be  anticipate.     Oates  v. 
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to  erect  and  keep  in  good  repair  a  sufficient  draw  for  the  passage  of 
boats^  by  implication  requires  him  to  provide  the  means  for  raising 
it,  and  to  raise  it  when  boats  are  passing.**  A  bridge  company  l< 
responsible  for  injuries  sustained  by  a  vessel  because  of  the  negli- 
gent failure  of  the  bridge  tender  to  open  the  draw  for  the  passage  of 
the  boat,  if  he  had  been  notified  of  the  time  the  vessel  would  pass, 
altJiongh  he  was  absjent  at  the  time.*^  The  law  forbidding  the  doing 
of  certain  kinds  of  labor  on  Sunday  does  not  excuse  a  bridge  com- 
pany from  opening  tlie  draw  on  that  day  for  the  passage  of  a  steam- 
boat engaged  in  the  transportation  of  passengers  and  freight*^  ^  And 
a  failure  to  open  the  draw  constitutes  an  unlawfid  obstruc- 
tion of  navigation.*^  In  order  to  avoid  injury  signals  must  be 
adopted  to  warn  those  on  board  the  vessel  when  they  cannot  procce<l 
in  safety.***  A  recjuirement  in  a  statute  giving  permission  to  bridge 
a  navigable  river  that  the  draw  shall  be  raised  for  any  vessel  that 
shall  be  passing  up  or  down,  will  include  lighters  with  movable  masts 
if  they  cannot  conveniently  ])a8S  without  the  raising  of  the  dTaw.'*" 
A  municipal  corporation  which  undertakes  to  manage  a  draw  will  Ix- 
liable  for  injuries  inflicted  by  its  negligence  in  so  doing.^^     A  county 


"Z)ain«  ▼.  Jerkins,  60  N.  C.  (5  Jonos 
L.)  290. 

Where  it  is  the  duty  of  a  hritlge  cor- 
poration to  provide  its  brid^^o  "with  a 
draw  of  suOicient  width  for  vessola  to 
pass  throiiph,"  and  to  keep  the  whole 
bridge  in  good  and  safe  repair,  the  cor- 
poration win  be  liabh'  for  failure  to  pro- 
vide suitable  ropes  for  working  .  the 
draw,  and  for  failure  to  open  the  said 
draw  for  the  passage  of  vessels.  Patter- 
son V.   East  Bridge,  40  Me.  404. 

^Boland  v.  Combination  Bridge  Co. 
94  Fed.  888. 

^*Boland  v.  Comhination  Bridge  Co, 
94  Fed.  888. 

"In  ^f^nfum  v.  Lisle,  4  Cal.  181, which 
was  an  action  to  recover  damages  for 
the  obstruction  of  navigation,  it  was 
contended  tliat  the  closing  of  a  draw  in 
the  bridge  did  not  amount  to  an  abso- 
lute obstruction  of  navigation,  because 
of  the  possibility  of  ptissing  the  bridge 
through  the  slough,  but  the  court  said 
that  this  defense,  if  proved,  would  go 
in  mitigation  of  damages,  but  would  not 
relieve  defendant  from  liability. 

But  a  railroad  company,  failing  to 
open  its  bridire  for  the  passage  of  a 
boat,  is  not  guilty  of  detaining  the  boat 
within  the  meaning  of  the  statute  for- 
bidding detention  of  bont»*.  where  the 
mast  of  the  boat  was  so  constructed  that 


it  could  have  been  lowered,  and  the  boat 
have  passed  under  the  bridge.  West 
Lancashire  R.  Co.  v.  Iddnn,  49  L.  T.  N. 
S.  000. 

^* Pennsylvania  R.  Co.  v.  Central  R. 
Co.  59  FcHi.  190. 

The  owner  of  a  drawbridge  is  liabh 
for  damages  sustained  by  a  barge  in 
tow  which  collided  with  the  bridgt*. 
where  the  tender,  after  discovery  thai 
the  draw  was  obstructed,  unreasonably 
delayed  to  signal  such  fact,  in  conse 
quence  of  which  the  collision  occurreii. 
Hartley  v.  Am  erica  n  tit  eel-Barge  Co.  47 
C.  (\  A.  229,  108  Fed.  97. 

^*Hood  V.  Dighton  Bridge,  3  Mass.  2n.1 

"^(trcrnirood  v.  Westjyort,  62  Conn. 
.175,  y.i  Fed.  824,  63  Conn.  587,  60  Fed. 
.">(U);  Van  Etten  v.  West  port,  60  Fe^l. 
579. 

A  town  owning  a  bridge  over  a  navi- 
gable stream,  a  condition  of  the  right 
to  maintain  which  is  that  a  draw  shall 
be  maintained  therein  and  operated  when 
required  for  navigation,  and  a  viHage  in 
which  such  bridge  is  situated,  whose 
duty  it  is  to  repair  bridges  within  \U 
limits,  are  jointly  and  severally  liable 
for  the  death  of  a  person  navigating  a 
stream,  due  to  the  obstruction  of  th^ 
navigation  thereof  by  failure  of  the  offi 
cers  and  agents  of  both  such  town  and 
village,    who   had    charge,    control,  and 
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cannot  be  sued  for  injuries  sustained  by  the  detention  of  a  steamer 
on  a  river  by  reason  of  the  defective  construction  of  a  bridge,  in  the 
absence  of  any  statutory  provision  subjecting  counties  to  actions 
for  detaining  steamers  or  craft  of  any  kind  upon  the  water.^^ 
Where,  by  statute,  the  keeper  of  a  railroad  drawbridge  is  forbid- 
den to  open  the  draw  for  the  passage  of  vessels  within  fifteen  minutes 
of  the  time  a  train  is  due,  the  corporation  will  not  be  liable  for  in- 
juries to  a  vessel  which  becomes  caught  under  the  bridge  and  is  sunk 
by  the  rising  tide  because  of  refusal  to  open  the  bridge  to  release  her, 
when  it  does  not  appear  that  the  request  to  open  the  bridge  was  made 
at  a  time  when  it  could  have  been  complied  with  imdor  the  statute.-" 
332.  Eepairs. — The  owner  of  a  bridge  must  keep  it  in  such  a  state 
of  repair  that  it  will  not  cause  obstruction  to  the  stream  because  of 
its  defective  condition.^  He  may  make  use  of  such  structures  as  are 
necessary  for  effecting  the  repairs,  and  will  not  be  liable  for  delays 
caused  by  such  structures,  in  case  he  proceeds  with  due  haste,  and 
does  not  delay  navigation  unnecessarily.  He  cannot  escape  liability, 
however,  if  he  makes  use  of  a  structure  or  a  method  of  doing  the  work 
which  necessarily  obstructs  navigation,  when  he  could  have  made  the 
repairs  and  permitted  the  navigation  to  continue  at  the  same  time.* 
A  corporation  maintaining  a  drawbridge  over  navigable  waters, 
and  exempted  from  liability  for  obstructing  navigation  for  the  time 
required  to  make  necessary  repairs,  has  no  right  to  compare  benefits 
and  injuries,  and  keep  open  or  close  the  draw  as  it  may  decide  public 
interest  and  convenience  will  be  best  promoted  during  that  time.*^ 

managf^ment    thereof,    to    operate    the  v.  *1,  T.  Wiygul  rf  Son  (Miss.)  61  L.  R. 

draw.     Weisenberg    v.    Winneoanne,  66  A.  578,  33  So.  965;    Central  Trust  Co.  y. 

Wig.  667,  14  N.  W.  871.  Wahashy  St,  L.  d  P.  R.  Co,  32  Fed.  606. 

But  the  court,  in  Daly  v.  New  Haven,       A    railroad    company    authorized     to 

69  Conn.  644,  38  Atl.  307,  in  deciding  maintain  a  bridge  so  as  not  unreasonably 

that  the  operation  of  a  drawbridge  con-  to  obstruct  navigation  is  not  liable  to 

fltitnted  a  governmental  duty,  relieving  a  shipper    compelled    to  pay    increased 

the  town  from  liability  for  negligence,  freight  by  rail  during  a  temporary  ob- 

stated  that  such  determination  was  not  struction  of  navigation  due  to  necessary 

in  conflict  with  Oreentcood  y.  West  port,  repairs  on  the  bridge,  where  the  railroad 

fi2  Conn.  575,  63  Fed.  824,  and  63  Conn,  company  provided  for  the  transfer    of 

587,  60  Fed.  560,  as  that  decision  rested  freight  at  the  bridge  without  charge  to 

upon  the  somewhat  peculiar  and  excep-  shippers.     Rhea  v.  Neicport  News  d  M. 

tional  state  of  facts  in  that  case,  and  Valley  R.  Co.  50  Fed.  16. 
'ipon  principles  of  maritime  law.  A   corporation   maintaining  a  bridge 

'^White  Star  lAne  8.  B.  Co.  v.  Gordon  over  navigable  waters  is  subject    to    a 

County,  81  Ga.  47,  7  8-  E.  231.  general  law  exempting  such  corporations 

^Jennings   v.  Fitchhurg    R.    Co.   146  from   liability  for  obstructing  or  stop- 
Mass.  621,  16  N.  E.  468.  ping  navigation  while  making  necessary 

^Etheridge  v.  Philadelphia,  18  Phila.  repairs.    Lister  v.  Newark  PI.  Road  Co. 

539;  Ripley  v.  E8S€:b  d  H,  Counties,  40  36  N.  J.  Eq.  477. 
N.  J.  L.  4.-).  'TAsier  v.  Newark  PI.  Road  Co,  36  N. 

^Lister  V.  Newark  PL  Road  Co.  36  N.  J.  Eq.  477. 
J.  Eq.  477;  Kofnaas  City,  M.  d  B.  R.Oo, 
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The  language  of  the  statute  may  be  such  as  to  render  the  bridge 
owner  liable  for  injuries  caused  by  the  making  of  repairs.*  And  if 
the  statute  pi'ovides  for  the  making  of  repairs  between  certain  dates, 
they  cannot  be  made  at  other  times.'  Obstructing  navigation  for  a 
period  of  forty-seven  days,  by  the  erection  of  false  work  so  as  to  en- 
able a  railroad  company  to  repair  a  drawbridge  across  a  na\«igable 
stream,  is  not  unreasonable,  so  as  to  render  such  company  liable  there- 
for, where  its  charter  authorizes  the  construction  of  bridges  "so  as 
not  unreasonably  to  obstruct  the  navigation  of  any  navigable  stream," 
and  the  work  was  done  after  due  notice  had  l)een  given  navigators, 
at  a  season  of  the  year  when  it  was  likely  to  interfere  with  navigation 
the  least,  and  was  done  as  expeditiously  as  possible ;  and  although  by 
the  expenditure  of  more  money,  and  the  stopping  of  traffic  over  the 
road  during  the  interval,  such  bridge,  by  an  unusual  method,  might 
have  been  built  without  the  use  of  such  false  structure,  yet  such  coui-sc 
was  not  required  under  its  charter.' 

333.  Liability  for  injury  to  vessel. — In  case  a  bridge  is  erecte^l 
without  authority,  in  such  a  w^ay  as  to  interfere  with  the  navigation 
of  the  stream,  or  does  not  conform  to  the  authority  granted,  the  own- 
(^r  is  liable  for  the  injuries  inflicted  by  it  on  pas«^ing  vessels.  The 
liability  also  extends  to  injuries  caused  by  negligent  construction  of 
the  bri(lgt\^  or  by  its  being  handled  negligently  so  as  to  cause  injury.- 
Tho  right  of  action  may  be  defeated  by  contributory  negligence.    But 

Uonefi   r.    Baltimore   d    P.  R.    Co.  4  In  an  action  by  the  owner  of  a  steam- 

Mackcy,  100.  boat  against  the  owners  of  a  railroad 

A  bridge  company  is  responsible  for  bridge  over  a  navigable  stream   to  re- 

the  loss  of  boats  by  collision  with  a  pier  cover  for  injuries  to  the  boat  resulting 

while  attempting  to  avoid  going  through  from  a  collision  with  the  bridge,  on  the 

a   span  generally  used  when   the  main  ground  that  such  bridge,  as  oonstnirted, 

channel  was  obstructed,  after  discovery  materially  obstructed  the  navigation  of 

of  the  obstruction  of  the  span  by  fnlse  that  stream,  it  was  proper,  to  prove  the 

work    in  violation    of    a    condition    at-  existence  of  such  obstruction,  to  ask  ex- 

tached  to  permission  given  by  the  gov-  perienced  river  steamboat  men  whether 

emnieiit  to  reconstruct  the  bridge,  that  the  same  was  a  material  obstruction  to 

while  the  channel  span  was  temporarily  the  navigation    thereof.    Illinois    River 

obstructed  no  false  work  should  be  per-  Packet    Co,  v.  Peoria   Bridge    Atao.    38 

mitted  in  other    spans    of    the    bridge,  111.  468. 

where  the  officers  of  the  boats  were  free  ^Ktheridge    v.  PhiUidelphia,    26    Fed. 

from  negligence  in  not  sooner  noticing  43;  Central   li.  Co,  v,   Pennsylvania  R. 

the  obstruction    of    the    span    by    such  Co.  8  C.  C.  A.  86,  20  U.  S.  App.  136,  59 

false  work.     Jutte   v.    Cincinnati   d    A'.  Fed.  192. 

Bridge  Co,  21  Ohio  C.  C.  422.  A  verdict  in  favor  ol  the  owner  of  a 

'^Delaware,  L,  d  W.  R.  Co.  v.  Mehrhof  schooner  will  not  be  disturbed  where  the 

Bros.  Brick  Mfg,  Co,  53  N.  J.  L.  205,  23  facts  appear  that  in  a  severe  storm  the 

Atl.  170.  schooner  signaled  the  guard  of  a  draw- 

HJrecn  d  B.  River  Nav.  Co.  v.  Chesa-  bridge  to  open  the  same,  and,  in  ccmse- 

'peakc,  O.  d  fl.  W.  R,  Co.  88  Ky.  1,  2  L.  quence  of  his   omission   so  to  do,  was 

R.  A.  540.  2  Inters.  Com.  Rep.  515,  10  lost;  the  signal  being  given  by  blowing 

S.  W.  6.  a  conch  shell  until  within  100  yards  of 

^Abbott  V.  Kansas  City,  8t.  J.  d  C.  B,  the  bridge,  and  there  was  evidence  that 

R,  Co,  83  Mo.  271,  53  Am.  Hep.  581.  «iich  a  signal  had  been  often  used  at  this 
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officers  of  U)ats  approaching  a  bridge  are  not  bound  to  anticipate  the 
ji^hgent  and  unlawful  obstruction  by  the  bridge  company  of  a  side 
span  generally  used  for  the  passage  of  boats  in  case  of  the  obstruction 
of  the  main  channel,  and  required  by  government  pennission  for  tlu* 
reoonstruction  of  the  bridge  not  to  be  obstructed  while  the  main  span 
is  obstructed,  but  have  the  right  to  rely  upon  its  being  free  and  open 
for  the  passage  of  boats,  and  are  not  guilty  of  contributory  negligence 
in  failing  to  discover  the  obstruction  of  the  side  span  on  turning  a 
bend  above  the  bridge,  which  will  defeat  recovery  for  damages  from 
collision  with  a  pier,  although  it  could  have  been  seen  far  enough  up 
the  stream  to  have  placed  the  boats  in  a  position  to  run  the  partly 
obstructed  main  spun,  where,  after  discovering  the  obsti'ucted  condi- 
tion of  the  side  span,  they  made  every  effort  to  turn  their  boats  into 
the  main  channel.'*  Liability  for  injuries  inflicted  on  passing  ves- 
sels may  be  imposed  by  statute.*  Damages  for  injuries  to  the  ves- 
sel may  include  the  value  of  her  time  during  the  making  of  repairs.*^ 
And  damages  for  detention  of  the  vessel  may  include  her  reasonable 
worth  during  the  time  of  detention,  including  wages  of  the  crew.* 
In  an  action  against  a  bridge  company  by  the  owner  of  boats,  for  dam- 
ages occasioned  by  the  detention  of  his  boats  by  an  obstruction  created 
by  the  bridge,  also  for  the  loss  of  a  boat  for  the  same  cause,  it  is  a 

bridffe,  and  oould  be  heard  from  1^  to   edge  of  its  defective  condition.     Crouch 
5  miles,  according  to  the  state  of  the  at-    v.  Charleston  d  S,  R.  Co.  21  S.  C.  495. 
mosphere.    Louisville  d  N.  R.  Co,  v.  Mc-       The  failure  of  a   steamer  injured   in 
Donald,  70  Miss.  641,  31  So.  417,  418.       passing  through  a  defective  draw  to  con- 

Although  an  ordinance  of  a  city  de-  form  to  a  statute  requiring  vessels  pnsA< 
dares  it  to  be  unlawful  for  a  vessel  to  ing  under  a  bridge  to  drop  anchor  and 
attempt  to  approach  nearer  than  the  drag  through  does  not  render  its  offi- 
eud  of  the  bridge  protection  while  the  cers  guilty  of  contributory  negligence, 
bridge  may  be  opening  or  closing,  never-  even  if  the  statute  applied  to  draw- 
theless.  when  the  same  ordinance  desig-  bridges,  where  to  have  done  so  would 
nati>s  the  means  by  which  those  in  not  have  lessened  the  danger  to  the  ves- 
charge  of  vessels  plying  the  river  shall    »<^1-     I^d. 

la>ow  whether  the  bridge  is  or  is  not  ^MattUtge  v.  Hudson  County,  63  N.  J. 
open  for  pas.sagc.  the  city  cannot  esicape    ^^-  '^83,  44  Atl.  756. 

liabilitv  for  injury  to  a  schooner  which  Tl»«  statute  (Rev.  86,  «  9)  charging 
was  caused  by  a  tug  accepting  the  invi-  "P'^"  townships  and  freeholders  the  duty 
Ution  of  the  bridge  tender  upon  the  «^  building  and  .repairing  bridges,  and 
signal  that  the  wav  was  clear,  and  that  chargm-  them  with  liability  for  injuries 
thf  draw  of  the  bridge  was  open  for  pas-  ^o  person  and  property  due  to  nog loct 
Mgc.  when  it  in  fact  had  not  been  fullv    ?/  T  '''  l""'^  '"•        f 

ODcned  and  locked  owinir  to  the  irross  '^^  *°  persons  or  property  passing  along 
opcnefl  ana  lockea,  owing  to  tne  gross  ^^^  bridge,  but  there  is  included  a  lia- 
n^ligence  of  the  bridge  tender.  Chicago  y^j,.^  ^^^  injuries  to  vessels  passing 
T.  Iftt/len,  116  Fed.  292  ihTOXi^\x  drawbridges.     Ripley  y    Essex 

•,'^v.^  JvF*"'^'"'''  *  "^  ^'  ^''^^^  ^''-    <^  nudson  Ccuuties,  40  N.  J.  L.  46. 
21  Ohio  C.  C.  422.  ».Vi>«ot/rt  Rircr  Packet  Co,  v.  Hanni- 

The  officers  of  a  steamer  injured  in    baJ  d-  St. ./.  R.  Co.  79  Mo.  478. 
pai»sing  through  a  defective    draw    are       *Farmrrft'   Coop.   Mfg.   Co.   v.   Alber- 
not  shown  to  be  guilty  of  contributory    marie  d  R.  R.  Co.  117  N.  C.  579,  29  L. 
nei:lipence  by  the  mere  fact  that  they  at-    R.  A.  700.  .53  Am.  St.  Rep.  606,  23  a 
temptpd  to   pass    through    with    Icnowl-    E.  43. 
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<]ue8tion  for  the  jury  to  determine  whether  such  bridges  created  sucb 
an  obstruction  to  navigation  as  to  render  the  company  liable  for  the 
damages  occasioned  thereby.'^ 

3S4.  Liability  for  injury  to  bridge. — If  the  bridge  has  been  oon- 
structed  under  l^slative  authority,  it  is  a  lawful  structure,  and  the 
owner  has  a  right  to  be  free  from  injury  caused  by  negligent  manage 
ment  of  a  vessel  upon  the  water.  The  owner  of  a  boat  will  be  liable 
for  injuries  caused  by  attempting  to  pass  a  bridge  wliile  it  is  in  an 
unmanagctible  condition,  and  the  fact  that  the  master  was  not  ob 
board  at  the  time  is  immaterial.^  The  requirements  of  statute  and 
ordinance  intended  for  the  protection  of  bridges  must  be  complied 
with«^  A  particular  manner  of  using  tlie  bridge  will  not  be  enjoined 
at  the  suit  of  the  bridge  owner,  in  the  absence  of  anything  to  show 
that  the  safety  of  the  bridge  is  endangered,  or  that  the  bridge  wat^ 
properly  constructed.* 

335.  Power  to  license  toll  bridge. —  The  power  to  construct  and 
maintain  a  bridge  being  one  of  the  prerogative  powers  of  the  state,  it 
may  either  exercise  the  power  itself,  impose  it  upon  one  of  its  sub- 
divisions, or  confer  the  right  upon  a  private  individual  or  corpora- 
tion, and  authorize  the  latter  to  reimburse  itself  for  its  outlay  by 
exacting  a  toll  for  the  use  of  the  bridged  And  if,  to  induce  the  b- 
dividual  to  undertake  the  exercise,  it  is  necessary  to  make  a  grant 

^Terre-Haute  Drawbridge  Co.  v.  HalH-  lish  such  rules,  by-laws,  and  regulations 

day,  4  Ind.  36.  in  relation    to    transportation    on    the 

^Korah  v.  Otiatca,  32  111.  121.  83  Am.  canal,  the  conduct  of  boats  and  rafts. 

Dec.  255.  ^^^  the  general  police  of  the  canal,  as 

'Under  the  act  of  Feb.  27,  1833,  for  are  usual  or  might  be  found  necessary, 

protection  of  bridges  ( Rev.  88,  I  17 ),  an  in  so  far  as  the  same  is  repugnant  to  the 

approaching  vessel  is  required  to  lower  power  conferred  upon  the  municipal  au- 

sail  only  to  such  an  extent  as  will  di-  thorities  by  its  charteT,  must  give  way 

minish   headway  enough  to  permit  the  to  and  be  controlled  by  it.    Korah  v.  Ot- 

moving  of  the  drawbridge  and  a  gentle  iawa,  32  111.  121,  83  Am.  Dec  255. 

passage  through  it.     Ripley  v.  Esscw  d  *Texa9     d     P.    R.    Co.    v.    Interstate 

Hudson  Counties,  40  N.  J.  L  46.  Trawfp.  Co.  42  Fed.  2C1. 

A     municipal     corporation     has     the  An  injimction  to  restrain  a  transpor- 

power  to  pass  an  ordinance  imposing  a  tat  ion  company    from    taking    ita    tow 

penalty  upon   the  owners  of  boats  for  boats  through   the  draw  of  a  railroad 

wilfully  or  negligently  injuring  bridges  bridge  at  high   water  with  more  than 

within  the  corporate  Hmits  while  navi-  two  boats  in  tow  will  not  be  granted, 

gating  the  waters  of  a  canal,  under  the  where  the  railroad  is  authorized  to  erect 

authority  conferred  by  its  charter  to  es-  the  bridge  provided  it  does  not  unneoes- 

tiiblish,  erect,  and  keep  in  repair  bridges  sarily  impairthe  public  convenience,  and 

within  the  corporate  limits,  to  impose  the  bridge  is  not  shown  to  have  been 

fines  for   forfeitures,  and   penalties   for  constructed  so  as  not  to  unnecessarily 

the  breach  of  any  ordinance,  to  adopt  all  impair  the  UHefulncss  of    the    stream, 

ordinances  necessary  and  proper  for  the  Texas  d  P.  R,  Co.  v.  Interstate  Trust 

regulation  of  the  police  of  the  city,  and  Co.  46  Fed.  6. 

to  carry  into  execution  the  powers  con-  ^Southern  Illinoi/i  d  M.  Bridge  Co.  v. 

ferred  by  its  charter.     And  a  previous  Stone,  174  Mo.  1,  73  S.  W.  453;  Plecker 

act  of  legislature  conferring  the  power  v.  Rhodes,  30  Gratt.  705. 
on  the  canal  board  of  trustees  to  estab- 
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exclusive  •  for  a  certain  term,  it  may  be  made  so.*  Justice 
Story,  in  the  great  case  of  Charles  River  Bridge  v.  Warren  Bridge,^ 
Miid  that  the  grant  of  a  right  to  erect  a  bridge  over  a  navi- 
gable stream  is  not  a  monopoly,  because  it  is  a  grant  of  a  right  which 
is  not  of  common  right,  and  therefore  is  no  restriction  of  any  com- 
mon rights  which  is  necessary  to  a  monopoly.  So  that  the 
legislature  is  not  prevented  from  granting  an  exclusive  bridge 
franchise  by  the  fact  that  it  is  prohibited  from  granting  mo- 
nopolies.* The  power  to  confer  the  franchise  rests  in  the  legislature, 
and  not  in  municipal  corporations,  unless  it  has  been  conferred  upon 
them  by  the  legislature.^  If  the  stream  constitutes  a  boundary  be* 
iween  two  states  or  nations,  authority  to  construct  a  toll  bridge  over 
the  stream  <»n  be  conferred  only  by  the  concurrent  legislation  of  both 
stales.®  It  is  not  for  a  court,  but  for  the  legislature,  to  judge  how 
necessary  a  grant  of  exclusive  power  to  build  a  toll  bridge  within  cer- 


'Fiaoataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  36. 

Ml  Pet  420,9  L.  ed.  773. 

*  An  ordinance  passed  by  a  city  own- 
inff  a  ferry  fratichise,  whereby  the  erec- 
tion of  a  bridge  is  permitted,  in  consid- 
eration of  a  sum  to  be  paid  annuaUy  t^ 
the  city,  which  agreed  not  to  exercise  its 
ferry  franchise  for  a  period  of  twenty- 
five  years,  does  not  create  a  monopoly 
wiUiin  the  prohibition  of  the  Texas  Con- 
Ktitution.  Laredo  v.  International  Bridge 
d  T.  Co,  14  C.  C.  A.  1,  30  U.  S.  App.  110, 
66  Fed.  246. 

But  it  has  been  held  that  the  grant 
of  a  right  to  construct  and  maintain  a 
toll  bridge  over  a  river,  coupled  witli 
the  exclusive  privilege  within  a  pre- 
scribed distance,  is  in  the  nature  of  a 
monopoly  and  muBt  be  strictly  con- 
strued. McLeod  T.  Burrough8y  9  Ga. 
213. 

And  that  an  exclusive  toll-bridfi;e 
franchise  cannot  be  granted  by  the  legis- 
lature of  a  state  whose  Constitution  as- 
serts *^hat  perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free 
9tate,  and  ought  not  to  be  allowed." 
)r<i«A«fi^/on  Toll  Bridge  Co.  v.  Beaufort, 
SI  N.  C.  491. 

''WilUams  v.  Davidson,  43  Tex.  1. 

Id  that  case  it. is  held  that,  although 
it  may  be  contended  that  a  city,  under 
its  general  powers  to  provide  for  the 
Tiecessities  and  conveniences  of  its  inhab- 
itants, may  build  a  bridge  across  a 
slream,  to  be  paid  for  by  taxation,  it 
b«  no  power  to  erect  a  toll  bridge  to 
lie  paid  for  bv   unequal  burdens  in  the 


way  of  tolls, — especially  where  it  ap- 
pears that  the  erection  of  such  a  bridge 
would  involve  the  city  in  a  private  part- 
nership with  individuals  for  the  purpose 
of  profit. 

A  city  has  no  power,  by  virtue  of 
its  charter  authorizing  it  "to  improve 
sidewalks,  alleys,  and  streets,"  and  to 
make  by-laws  necessary  and  proper  for 
the  "good  regulation,  siafety,  and  health 
of  the  city,"  to  erect,  or  aid  in  the  erec- 
tion of,  a  toll  bridge  by  a  loan  of  cor- 
porate credit.  Clark  v.  Dea  Moines,  li^ 
Iowa,  199,  87  .4m.  Dec.  423. 
.  *Dela\rarc  Bridge  Co.  v.  Trenton  City 
Bridge  Co.  13  N.  J.  Eq.  46. 

So,  toll  cannot  be  collected  by  a  cor- 
poration under  a  charter  in  one  state 
for  the  use  of  that  portion  of  its  bridge 
which  is  in  another  state  or  country* 
Middle  Bridge  Corp.  v.  Marks,  26  Me. 
326. 

And  where,  at  the  time  of  the  renewal 
of  a  charter  authorizing  tho  operation 
of  a  toll  bridge  extending  across  a  river 
forming  a  boundary  between  the  grantor 
state  and  another,  a  municipality  situ- 
ated in  the  other  state  was  collectings 
toll  at  its  end  under  the  claim  of  having 
purchased  the  bridge,  the  grantee  in  the 
renewal  charter  is  denied  the  right  to 
collect  toll  of  persons  going  from  his  end 
of  the  bridge,  who  are  also  compelled  to 
pay  at  the  other  end,  by  a  provision  in 
his  charter  declaring  that  the  collecting 
of  toll  from  such  persons  should  not 
j-uhjort  them  to  double  toll.  South  Caro^ 
Una  K.  Co.  v.  Jones,  4  Rich.  Eq.  469. 
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tain  limits  may  be,  and  the  extent  and  exclusiveness  of  the  powers 
granted."^ 

336.  Toll  cannot  be  exacted  without  franchise. —  From  the  fact 
that  a  bridge  stands  in  the  path  of  public  travel,  the  right  to  exact 
compensation  fix)ni  the  persons  who  desire  to  make  use  of  the  bridge- 
is  a  parcel  of  the  prerogative  power  of  the  stat-e,  and  cannot  be  exer 
cised  without  a  franchise  from  the  sovereign.*  A  towTi  has  no  implietl 
authority  to  construct  a  toll  bridge  for  pecuniary  profit*  And  when^ 
the  habit  of  the  legislature  has  been  to  make  a  grant  of  the  franchise, 
a  right  to  maintain  the  bridge  and  take  toll  cannot  be  shown  by  proof 
of  user.' 

337.  Toll  bridge  franchise  strictly  construed. —  Like  all  grants  of 
prerogative  powers,  a  grant  of  a  toll  bridge  franchise  will  pass  anly 
what  is  expressed  in  the  gi-ant.  The  grant  will  be  construed  strictl;* 
in  favor  of  the  state,  but,  at  the  same  time,  not  so  strictly  as  to  de 
feat  the  object  of  the  grant*  A  ferry  license  will  not  authorize  Uu- 
construction  of  a  toll  bridge.^  The  grant  will  not  be  cut  down  by  the 
fact  that  the  preamble  is  narrower  than  the  grant.^  In  Pennsylvania 
it  is  held  that  the  distance  for  which  the  franchise  is  to  be  exclusiv«» 
is  to  be  measured  in  a  straight  line.*  While  in  Georgia  it  is  held  thaj 
such  distance  is  to  be  measured  along  the  course  of  the  stream.'' 
The  board  of  supervisors,  in  consenting  to  the  construction  hf  a 
bridge  company  of  a  toll  bridge  over  a  navigable  river,  may  limit 
their  consent  to  a  period  of  twenty  years,  although  the  corporation 
is  organized  under  the  statute  for  the  period  of  thirty  years.* 

338.  Location. —  If  the  franchise  of  the  bridge  is  to  be  exclusive, 
it  is  necessary  to  fix  its  location  so  definitely  that  applicants  for  other 
franchises  may  know  what  are  the  bounds  of  the  first  licensee.  An 
act  of  the  legislature  conferring  upon  a  corporation  the  exclu- 
sive right  to  build  and  maintain  a  toll  bridge  anywhere  between  two 

^Pisoaiaqua  Bridge  ▼.  New  Hampshire  cient  to  retire  the  bonds  Issued  to  pay 

Bridge,  7  N.  H.  .35.  the  construction  expenses.    Ibid. 

^Whelchel  v.  Btate,  76  Ga.  644;  Clark  »WiU«a«w  v.  Davidson,  43  Tex.  1. 

v.  Des  Moines,  19  Iowa.    199,    87    Am.  ^Monongaheht  Bridge  Co.  v.  Kirk,  4rt 

Dec.  423;  Nashville  BHdge  Co.  v.  Shel-  Pa.   112,  84  Am.  Dec.  527;  MoLeod  v. 

hy,  10  Yerg.  280;  Truckee  d  T.  Tump.  Savannah,  A.  d  G,  R.  Co.  26  Ga.  445. 

Road  Co.  V.  Campbell,  44  Cal.  89;  Smith  'Payne  v.  Partridge  1  Salk.  12;  Con- 

V.  Harkins,  38  N.  C.   (3  Ired  Eq.)  613,  tra,  Oliff   v.  Shreveport,    52    La.    Ann. 

44   Am.   Dec.   83 ;    Dyer  v.    Tuskaloosa  1203,  27  So.  688. 

Bridge  Co.  2  Part.   (Ala.)   296,  27  Am.  'Pisoataqua  Bridge  v.  New  Hampshire 

Dec.  655.  Bridge,  7  N.  H.  36. 

^Miillarky  v.  Cedar  Falls,  19  Iowa,  21.  *Catau:ba  Toll-Bridge  Co.  ▼.  FVotoers, 

Nor    can    it,    after    constructing    a  110  N.  C.  381, 14  S.  E.  918. 

bridge,  convey  it  to  trustees  with  power  *McLeod  v.  Burroughs,  9  Ga.  213. 

to  take  toll  and  pay  the  expense  of  con-  *Qrand  Rapids  Bridge  Co.  v.  Pramger 

«tniction,   and  with   power  to  sell   the  36  Mich.  400,  24  Am.  Rep.  585. 
franchise  in  case  the  tolls  prove  insuffi- 
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specified  points  will  not  be  oonstnied  as  giving  it  only  the  exclusive 
right  of  selecting  a  site  for  its  bridge  within  certain  limits,  and  that, 
having  made  its  selection,  and  erected  the  bridge,  the  place  of  erec- 
tion shall  become  thenceforth  the  only  exclusive  right  the  corporation 
«ui  claim  under  its  charter,  since  such  a  construction  would  defeat 
the  only  object  in  granting  it  exclusive  rights.^  If  the  location  is  not 
fixed  with  sulhcient  particularity  in  the  charter,  any  defect  will  be 
aided  by  the  actual  location  of  the  bridge  as  against  any  claim  by  the 
grantee  to  change  the  location.^  The  charter  description  will  be  suffi- 
cient if  it  is  such  that  the  places  intended  can  be  easily  determined." 
The  bridge  must  be  located  at  the  place  specified  in  the  charter.* 
But  a  slight  departure  from  the  place  specified  for  the  accommo- 
dation of  a  stranger  will  not  defeat  the  rights  of  the  bridge  company."* 
Wliere  a  charter  has  been  granted  to  build  a  toll  bridge  along  a  river 
where  it  flows  through  a  narrow  gap,  there  is  a  substantial  compliance 
with  the  contract  of  the  grantee  to  build  the  bridge,  and  he  does  not 
forfeit  his  charter  where,  after  building  six  different  wooden  bridges 
over  300  feet  in  length,  which  were  carried  away  by  the  current  in 
time  of  high  water,  he  builds  a  strong  and  sufficient  turnpike  of  earth 
and  rock  for  most  of  the  distance,  and  bridges  the  balance  of  about  30 
feet,  it  appearing  that  the  turnpike  and  bridge  answer  the  public  want 
and  necessity  as  well  as  if  the  bridge  extended  the  whole  of  the  way.** 
A  company  authorized  to  build  a  toll  bridge  across  a  river  at  a  place 

^Pificntaqua  Bridge  v.  "Sew  Hampshire  Clinton    was    accustomed    to   cross    the 

Bridge,  7  N.  H.  3-5.  river.     Hudson  v.  Cuero  Land   d    Emi- 

Auihority  to  build  a  bridge  over  a  lake  grafion  Co.  47  Tex.  56,  26  Am.  Rep.  289. 
or  its  outlet,  and  to  rebuild  it  in  case  *  But  where  the  charter  of  a  corpora- 
it  is  destroyed,  will  not  give  the  right,  tion  authorized  to  build  a  bridge  "at  or 
upon  the  destruction  of  the  bridge,  to  re-  near  the  village  of  Old  Town"  is  extend- 
build  it  on  its  old  location,  and  also  to  ed  on  condition  that  it  rebuild  its  bridge 
build  a  new  one  over  the  outlet,  so  as  to  which  has  been  destroyed  "at  the  Old 
♦'xtend  the  restrictive  limits  against  Town  Falls,"  which  has  a  different  loca- 
othpr  bridges.  When  the  grantee  located  tion,  it  will  not  comply  with  the  condi- 
and  built  its  bridge  its  situation  and  tions  by  rebuilding  the  bridge  on  its  old 
ri.dit*  were  precisely  the  same  as  though  foundation  nearly  i  mile  from  the 
*hf  phce  hid  been  Hpecified  in  the  char-  Falls.  State  v.  Old  Town  Bridge  Corp. 
ter.  Cnifuga  Bridge  Co.  v.  Magee,  6  85  Mo.  17,  26  Atl.  947. 
Wend.  85.                 '  *Re  New  York,  W.  H.  d  R.  R.  Co.  28 

^■Cayvga     Bridge     Co.     v.    MageCy    6  Hun,  472. 

Wend.  85.  But   the  owner  of  a   toll   bridge,   re- 

•The  description  in  a  charter  to  erect  building  it  at  a  point  200    yards    from 
n  hridee  "at  the  town  of  ('linton"  is  suf-  where  he  was  authorized  by  "his  charter, 
ficiently  answered  where  a  public  ferry  cannot  maintain  an  action  against  the 
had  exi«(ted  at  the  point  in  question  for  proprietor  of  another  bridge  for  rebuild- 
more  than  thirty  years,  generally  known  ing  his  bridge  at  a  different  point  than 
and  Rpoken  of  as  the  ferry  on  the  Gui-  that  authorized  by  his  charter.    Uender^ 
'M'lpr  river,  at  the  town  of  Clinton  (al-  son  v.  Maijhin,  3  Rich.  L.  153. 
tbfwairh  not    within    the    limits    of    the  ^Chandler  v.  State,  38  Ark.  197. 
*'»wnK  where  the   travel   to  and   from 
Vou  II.-— Waters,  83. 
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where  it  is  divided  by  an  island  may  abandon  the  right  to  maintain  a 
toll  bridge  across  the  lesser  channel,  and  retain  its  privilege  as  to  the 
main  channel.^ 

339.  Rights  and  duties  beyond  the  building  of  the  bridge. — The  pur- 
pose of  the  granting  of  the  toll  bridge  franchise  is  the  public  ac- 
commodation, and  if  that  requires  the  conferring  of  additional  rights 
<»r  the  imposition  of  additional  duties  upon  the  corporation  besides  the 
mere  building  and  maintaining  of  the  bridge,  they  may  l)e  granted  or 
imposed.  Where  the  grant  of  the  right  provided  that  the  grantee 
build  locks  in  order  to  avoid  injuring  navigation,  and  autliorized  the 
grantee  to  receive  toll  for  the  use  of  the  locks,  and  subsequently  the 
period  for  building  the  bridge  was  extende<l  by  tlie  legislature,  such 
extension  applied  to  the  erection  of  the  locks  as  an  indispensable  ad- 
junct to  the  bridge.^  After  the  bridge  is  erected  the  state  cannot  re- 
quire changes  in  it  unless  the  power  to  make  them  was  reserved  in  the 
charter.^  But  the  bridge  is  for  the  accommodation  of  the  public,  and 
the  owner  must  maintain  the  bridge  in  such  condition  that  the  pub- 
lic will  be  accommodated.  Therefore,  if  a  portion  of  the  bank  of  a 
river  over  which  is  erected  a  toll  bridge  is  washed  away  so  as  to  w^iden 
the  stream,  the  owner  of  the  bridge  must,  in  the  absence  of  any 
limitation,  extend  the  bridge  to  the  new  bank.'  An  act  of  the  legis- 
lature requiring  a  bridge  company  to  open  a  draw  in  its  bridge  for 
the  passage  of  vessels  on  reasonable  notice,  and  providing  a 
penalty  for  failure  so  to  do,  does  not  violate  or  impair  the 
charter  of  such  company,  which  provided  that  the  bridge  should 
have  a  draw  at  some  convenient  place  in  the  channel,  and  that  the 
company  should  "keep  the  bridge  in  repair,  subject  to  the  ins]>ection 
of  the  general  assembly."* 

340.  Compensation  for  injuries  inflicted. — A  toll  bridge  company  be- 
ing a  private  corporation,  its  charter  usually  provides  that  it  shall 
make  compensation  for  all  injuries  inflicted  by  the  construction  of  its 
structure.  And  in  case  it  does  so,  it  is  bound  to  pay  the  damages 
suiTered  by  a  ferry  company  whose  franchise  is  injured  or  destroyed 
by  the  erection  of  the  bridge.^  The  grant  of  a  charter  to  a  corpora- 
tion, authorizing  it  to  build  a  toll  bridge  across  a  river,  and  to  hold 
real  estate,  but  which  makes  no  provision  for  compensation  for,  nor 
authorizes  the  taking  of,  private  property,  will  not  confer  upon  it  the 

'State  V.  Madison,  59  Me.  638.  ^Com,  v.  Dccrficld,  6  AUen  449. 

^Enfield  Toll  Bridge  Co.  v.  Connecticut  *Nein'Baven  d-  E.  B.  Toll  Bridge  Co. 

River  Co.  7  Conn.  28.  v.  Bunnel,  4  Conn.  54. 

^Com.  V.  AVtp  Bedford  Bridge,  2  Gray,  ^Buchwalter  v.  Black  Rock  Bridge  Co. 

339:    Washington  Bridge  Co.  v.   State,  38  Pa.  281. 
18  Conn.  63.  ' 
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right  to  build  the  bridge  without  the  consent  of  another  bridge  com- 
pany, when  such  bridge  must  necessarily  be  constructed  within  limits 
in  which  the  other  company  owns  the  exclusive  privilege  of  maintain- 
ing a  bridge,  whether  it  makes  compensation  to  the  bridge  company 
for  the  pro]wrty  taken,  or  not.*  The  grant  of  a  charter  to  a  company, 
with  authority  to  erect  a  toll  bridge  within  certain  limits,  which  are 
within  the  limits  wherein  another  corporation  has  the  exclusive  right 
to  build  and  maintain  a  toll  bridge,  while  conferring  no  rights  as 
against  the  latter,  is  not  void,  and,  as  against  the  public,  authorizes  it 
as  a  corporation  to  build  a  bridge  and  take  toUs.^ 

341.  Rights  of  riparian  owner. —  Land  cmnnot  be  appropriated  for 
the  approaches  to  the  bridge  without  making  c/>mpensation  to  its 
owner.*  But  the  land  taken  for  this  purpose  is  for  a  public  us<^ 
which  will  authorize  the  exercise  of  the  right  of  eminent  domain.^ 
Because  of  his  favorable  location,  the  riparian  owner  should  be  given 
the  first  refusal  of  the  franchise.*  The  erection  of  a  bridge  in  th(^ 
highway  imposes  no  additional  servitude  upon^the  abutting  property^ 
for  which  compensation  must  be  made  to  its  owner.*  But  if  th(* 
grade  of  the  highway  is  raised  so  as  to  constitute  a  causeway  and 
interfere  with  the  access  of  the  abutting  owner  to  and  from  tlu^ 
street,  compensation  should  be  made  for  the  injury  thereby  caused.'" 

'Pijtcataqua  Bridge  v.  New  Hampshire  under  contract  with  a  bridge  company 
Hridgc,  7  N.  H.  35.  to  construct  one  swept  away  by  a  flood. 

^Pitcataqita  Bridge  v.  New  Hampshire  whore  everj'thing  was  done  in  accord- 
Bridgr,  7  K-  H.  35.  ancc  with  the  Co<Ie  provisions,  his  rem- 

^Hall  V.  Boyd  J  14  Ga.  1 ;  Thacher  v.  edy  under  the  Code  being  by  an  asseas- 
Dartmouth  Bridge  Co.  18  Pick.  501.  nient  by  a  jury  of  the  damages  caused 

^Flecker  v.  Hhodes^  30  Gratt.  795;  by  the  appropriation  or  injury  of  liis 
f^outhem  Illinois  d  M.  Bridge  Co.  v.  property.  Righiower  v.  Jonen,  85  Ga. 
i^ione,  174  Mo.  1,  73  S.  W.  453.  697,  11  S.  E.  872. 

A  legislative  grant  of  a  toll-bridge  One  who  buys  the  right  to  land  or 
franchise  is  not  unconstitutional  as  de-  abut  a  bridge  on  both  sides  of  a  river, 
priving  the  owner  of  land  of  his  proper-  connecting  public  highways,  is  not  with- 
ty  without  due  process  of  law  and  with-  in  the  terras  of  a  statutory  provision 
out  just  compen-sation.  where  it  pro-  granting  authority  to  the  owner  of  any 
Tidw  for  the  selection  of  a  site  therefor,  land  on  both  sides  of  a  strcjim  to  estHl)- 
for  the  assessment  of  damages  by  a  jury,  lish  a  ferry  or  bridge  and  charge  toll. 
J«nd  for  payment  of  the  damages  as-  which  gives  a  mere  privilege  to  the  own- 
'<*^*<cd  before  the  ground  can  be  used,  er  to  pass  from  one  side  of  the  river 
^yfr  V.  Tuskaloosa  Bridge  Co.  2  Port,  to  another  on  his  own  farm  by  a  private- 
(Ala,)  296,  27   Am.  Dec.  655.  ferry  or  bridge,  and  as  incidental  there- 

^Williams  v.  Davidson,  43  Tex.  1.  to,  to  pass  others  across  the  stream  on 

But  the  action  cf  the  onlinary  in  the  payment  of  toll.  Wh^^lchel  v.  Stafr^ 
(^Hnn^nne  and   laying   out   a    road,   and    76  Ga.  644. 

cwMtnicting  a  bridge  thereon  over  a  *  Hudson  v.  Cuero  Land  d  Emigration 
river,  will  not  be  interfered  with  by  cer-  Co.  47  Tex.  50,  26  Am.  Rep.  289 ;  Jones 
tiorari  at  the  instance  of  the  owner  of  v.  Keith,  37  Tex.  .194,  14  Am.  Rep.  382. 
land  over  which  it  will  pass,  who  pur-  ■  Where  a  bridge  corajmny  made  its 
chafed  his  land  for  the  purpose  of  con-  causeway  of  the  height  prescribed  by  its 
i'tnicting  a  toll  bridge  thereon  under  charter,  and  paid  to  the  adjoining  own- 
the  laws  of  the    state,    and    who    was   ers  the  damages  assessed  against  it  for 
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if  required,  to  provide  against  aoeidents  to  frightened  teams.*  The 
owner  is  liable  criminally  for  failure  to  make  repairs,  and  civilly  for 
the  injuries  done  by  his  negligence.*^  After  a  municipal  corporation 
has  adopted  the  bridge,  the  duty  to  repair  it  rests  upon  it,  and  not  upon 
the  former  o\vner.**  The  owner  cannot  escape  liability  if  he  permits 
use  of  the  bridge  with  knowledge  of  defects.**  The  owner  cannot  re- 
lieve himself  from  liability  by  contract  with  another  to  make  the  re- 
pairs in  consideration  of  receiving  the  tolls.  *^  The  owner  is  not  liable 
for  injuries  received  by  one  attempting  to  use  it  while  it  is  dosed  for 
repairs,  and  is  plainly  not  safe  for  use.*^  A  person  cannot  recover 
for  injuries  received  while  he  is  making  a  use  of  the  bridge  which  he 
had  no  right  to  make.*'  The  approaches  must  be  kept  safe  as  well 
SIS  the  bridge  itself.*^  A  municipal  corporation  operating  a  toll 
bridge  over  a  river,  the  abutment  of  which  on  one  side  thereof  is  in 
another  state,  is,  as  to  the  part  of  the  bridge  in  that  state,  engaged  in 
private  business  for  gain,  and  is  not  protected  by  its  character  as  a 
municipal  corporation  from  liability  for  injuries  sustained  by  reason 
of  its  failure  to  guard  such  abutment  beyond  the  end  of  the  bridge  by 
a  proper  railing.*^ 

344.  Eight  to  take  tolls.—  As  stated  in  a  preceding  section,*  there 
is  no  right  to  take  tolls  for  use  of  a  bridge  without  a  grant  of  the  right 
from  the  state;  and  in  making  the  grant  the  legislature  may  impose 
such  conditions  as  it  chooses.  It  may  require  the  posting  of  the  rates 
as  a  condition  to  receiving  the  tolls,^  or  it  may  require  the  giving  of 
a  bond  to  maintain  the  bridge  in  a  safe  condition,^  or  it  may  specify 

*Bafdrid(je  d  C.  Bridge  Co.  v.  Cartrett,  is  injured  who  has  leaned  on  such  rail- 

75  Tex.  62S,  13  S.  W.  8.  iii^  for  rest,  and  has  faUen    from    the 

^*8tate  V.  Madison  J  G3  Me.  546.  bridge  because  of  its  breaking,  aa  any 

^State  V.  'N orridgeicock  Falls  Bridge,  liability  of  the  bridge  company  restM  up- 

^h  Me.  514.  on  statute  reguIationB  rather  than  upon 

^Stokes  V.  Tifty  64  Ga.  312,  37  Am.  the  common-law  principles  applicable  to 

Rep.  75.  analogous  contracts.     Orcutt  v.  Kittcrtf 

It  is  the  duty  of  the  proprietors  <rf  a  Point  Bridge  Co,  53  Me,  500. 

toll  bridge,  who  keep  it  open  for  travel        ^*Watson    v,    Lisbon    Bridge,    14    Me. 

and  take  toll  while  making  repairs  on  201,  31  Am.  Dec.  49. 

it  or  renewing  it,  to  keep  it  in  such  con-       ".4«^iwta  v.  Hudson,  88  Ga.  599,  15  8. 

dition  as  to  be  reasonably  safe  for  such  K.  678,  94  Ga.  135,  21  S.  E.  289. 

use;  and  they  ate  liable  for  personal  in-        ^Antc,  S  336. 

juries  caused  by  the  bnoking  of  a  fright-        ^Bonhwtn  v.  Taylor,  10  Ohio,  108. 

cned   team  off  the  bridge    at    a    point        A  bridge  company  cannot  maintain  an 

where  the  railing  had  been  removed  by  action  for  the  recovery  of  a  fine  alleged 

those     working    thereon.     Thrasher    v.  to  have  been  incurred  through  a  failure 

PosteU  79  Wis.  503.  48  N.  W.  COO.  to  pay  toll,  when  it  haa  not  maintained 

^*Tift  v.  To^cns^  53  Ga.  47.  the  painted  notification  prescribed  by  the 

^*Tift  V.  Jonrs,  52  Ga.  538.  statute,  informing  passengers  of  the  ea- 

"A  toll-bridge  comp«iny  is  not  liable  tablished  rates  of  toll.     Middle  Bridge 

nndor  its  statutory  duty  to  provide  its  v.  Brooks,  13  Me.  391,  39  Am.  Dec  510. 

bridge  'Svith  a  railing  on  each  side  for       '  A  provision  of  the  charter  of  a  bridge 

the  safety  of  passengers,"  if  a  passenger  company  requiring  it  to  give  a  bond  for 
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the  method  in  which  the  bridge  shall  be  constructed,  and  forbid  the 
taking  of  all  tolls  until  the  specifications  are  complied  with.*  A  town 
having  power  to  collect  tolls  on  a  bridge  cannot  delegate  such  power 
to  an  individual  by  a  deed  of  trust.*^ 

345.  Bight  of  legislature  to  interfere  with  tolls. —  One  of  the  ob- 
jects of  requiring  a  license  for  the  taking  of  tolls  on  a  bridge  by  the 
locnslature  is  that  they  should  not  be  made  so  high  as  to  impose  an  un- 
reasonable burden  upon  the  public  Therefore,  they  are  a  matter  for 
regulation  by  the  legislature,  and  unless  it  has  made  a  definite  con- 
tract as  to  the  amount  which  the  bridge  owner  may  receive,  it  has  a 
right  to  fix  the  tolls  at  its  pleasure  so  long  as  it  does  not  fix 
them  so  low  as  to  amount  to  a  practical  confiscation  of  the  property. ' 
The  regulation  of  tolls  or  other  charges  for  the  use  by  the  public  of 
a  bridge  or  a  ferry  is  a  governmental  power  belonging  to  the  legis- 
lature, and  when  such  a  power  is  contracted  away  by  the  legislature 
it  must  be  done  by  positive  grant,  or  the  use  of  such  language  in  the 
charter  or  grant  as  carries  with  it  necessarily  an  abandon- 
ment   of    Ic^slativa    control.*      The    charter    of    a    bridge 


coni- 


ihe  proper  const ructi (in  of  the  bridjre 
was  a  «>ndition  Jiub^equent.  and  a 
breach  may  l>e  waived.  Enfield  Toll 
Bridge  Co.  ▼.  Connecticut  Rivei-  Co.  7 
("onn.  28. 

•  A  bridge  company  is  liable  to  indict- 
ment for  failure  to  comply  with  the 
terms  of  its  charter  requiring  it  to 
maintain  piers  on  each  side  of  its  draw, 
if  it  begins  to  take  toll  before  the  piers 
are  erected,  although  it  is  given  three 
years  for  the  completion  of  the  bridge, 
which  have  not  yet  elapsed.  Com.  v. 
Seichuryjtort  Bridge,  9  Pick.  142. 

But  a  toll-bridge  company  is  not  pre- 
Hud*Hl  from  enforcing  the  penalty  for 
attempting  to  pass  the  bridge  without 
payment  of  toll  by  the  fact  that,  by  de- 
ducting the  width  of  the  central  frame- 
work of  the  bridge  from  its  entire 
width,  the  passageway  for  travelers  is 
le?8  than  the  width  prescribed  by  the 
company's  charter,  fjamarittcotfa  Toll- 
Bridge V.  Cotter,  31  Me.  357. 

So,  one  attempting  to  pass  a  toll- 
bridge  without  paying  the  toll  cannot 
defeat  the  statutory  penalty  on  the 
tntrand  that  the  bridge  is  not  of  the 
width  required  by  the  charter  of  the 
company.  Sotith  West  Bend  Bridge  v. 
Hahn,  28  Me.   300. 

^MuUarky  v.  Cedar  FaUa,  19  Iowa,  21. 

'Maeon  v.  Macon  d  W.  R.  Co,  7  Ga. 
221 ;  Canada  Southern  R.  Co.  v.  Inter- 
maiianal  Bridge  Co.  8  Fed.  190. 


Toll  rates  fixed  by  the  board  of  super- 
visors to  be  collected  at  a  toll-bridge 
may  be  modified  or  changed  at  the  dis- 
cretion of  such  board,  subject  to  the 
KupeiTisory  control  of  the  legislature, 
their  power  not  being  exhausted  by  the 
fixing  thereof  under  a  statute  providing 
that  such  rates  shall  be  charged  and  col- 
lected as  such  board  shall  fix,  provided 
that  the  legislature  may  at  all  times 
modify  or  change  the  rates  as  fixed  by 
them,  fitanislnus  Bridge  Co.  v.  Horslry. 
40  Cal.   108. 

A  provision  in  the  charter  of  a  bridge 
conijmny.  authorizing  the  construction 
of  a  bridge,  giving  the  company  the 
right  to  Hx  the  rate  of  toll  to  be  charged 
thereon,  provided  it  shall  from  time  to 
time  reduce  such  rates  ao  that  the  net 
profits  shall  not  exceed  15  per  cent  per 
annum  on  its  invcHtnient,  dcjes  not  take 
away  from  the  legislature  its  power  to 
regulate  the  toll  on  such  bridge  so  long 
as  the  company  realizes  not  exceeding 
15  per  cent  per  annum:  and  an  act 
passed  by  it  reducing  such  toll  below 
that  charged  by  the  company,  and  which 
will  reduce  the  net  profit  much  below 
that  per  cent,  is  not  unconstitutional 
as  impairing  the  obligation  of  any  con- 
tract with  such  bridge  company. '  Tow. 
v.  Coringion  <{•  C.  Bridqe  Co.  14  Kv.  L. 
Rep.  S36,  21  S.  W.  1042. 

^Com.  v.  Cavington  rf  C.  Bridge  Co.  14 
Ky.  L.  Rep.  836*,  21   S.  W.   1042.     This 
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pany  granting  the  privilege  of  erecting  a  bridge  acro^^s 
a  river,  and  imposing  burdens  by  requiring  that  the  bridge 
and  causeway  be  constructed  in  a  particular  manner;  and  prr»- 
viding  that  upon  the  performance  of  the  requirements  of  its  trharter 
the  company  might  exact  toll  at  a  specified  rate,  and  that  when  such 
tolls  should  have  reimbursed  the  company  for  the  sums  advanced  by 
ihem  in  building  the  bridge,  together  with  a  specified  rate  of  inter- 
est, the  rate  of  tolls  should  become  subject  to  the  regulations  of  the 
legislature, — becomes  a  binding  contract  upon  the  construction  bv  the 
company  of  the  bridge  and  causeway  in  the  manner  prescribed ;  and 
a  later  provision  in  said  charter,  that  the  grant  may  receive  such  al- 
terations, from  time  to  time,  by  the  general  assembly,  as  experient^e 
.shall  evince  to  be  necessary  or  expedient,  did  not  reserve  the  power  t<> 
change  the  rates  of  toll,  but  merely  referred  to  alterations  in  the  ]>lan-i 
for  the  construction  and  management  of  the  bridge.^  Rates  which 
pay  a  reasonable  return  on  the  amount  invested  are  all  that  the  owur 
cr  of  the  bridge  can  demand.*  A  statute  permitting  one  who  ha^  ad- 
vanced money  to  erect  a  bridge  to  take  toll  until  he  is  reimburse  I  his 
outlay  will  give  him  the  right  to  continue  to  take  the  toll  until  ho  has 
received  the  interest  accruing  on  the  advances,  although  the  statute 
is  silent  upon  that  subject.^  Noncompliance  with  a  statute  granting 
privileges  to  a  toll-bridge  company  upon  a  relinquishment  of  part  of 
its  tolls  cannot  be  taken  advantage  of  by  a  private  person." 

345a.  Power  to  authorize  competition. — The  attempted  ap)>lic^- 
tion  of  the  doctrine  that  a  corporate  charter  or  legislative  grant  was 
a  contract  with  the  statue  which  could  not  be  impaired  under  the  Fed- 
eral Constitution  to  the  rights  of  toll-bridge  proprietoi*s  has  occupie<l 
more  of  the  time  of  the  courts  than  any  other  branch  of  the  law  re- 
lating to  toll  bridges.  The  question  arose  at  a  comparatively  early 
date  in  Massachusetts,  in  a  case  which  has  becxime  one  of  the  historical 
landjnarks  in  the  development  of  American  jurisprudence.     The  c;Lse 

case    was    reversed  in    Covington   d    (7.  An  act    of    legislature    reducing    the 

Bridge  Co.  v.  Kentucky,  154  V.  S.  214,  rates  of  toll   on   the    foot    and    wagon 

38  L.  ed.  967,  4  Inters.  Com.  Rep.  649,  ways  over  a  bridge  is  not  unconstitu- 

14  Sup.  Ct.  Rep.    1087,  on  the  ground  tional  and  void  as  the  taking  of  private 

that  the  bridge  in  question  being  an  in-  property  for  public    use    without    just 

terstate  bridge.  Congress  alone  had  con-  compensation,  although  such  rates  may 

trol  of  the  rates  of  toll.  reduce  the  income  below  the  expenses  of 

'Hartford  Bridge  Co.  v.  Kast  Hart-  keeping  such  ways  in  repair,  where  the 
ford,  16  Conn.  149,  Reaffirmed  in  17  profits  on  the  entire  structure  are  in  ex- 
Conn.  79.  cess  of-  the  total  expenses  thereof.   Com. 

*  Bridge  tolls  which  suflice  to  pay  6  v.  Coriv.gton  d  C.  Bridge  Co.  14  Ky.  L. 

per  cent  on  the  amount  invested  are  not  Rep.  836,  21  S.  W.  1042. 

unreasonable.     International  Bridge  Co.  ""Adams  v.  Beach,  6  Hill,  271. 

V.  Canada  fioiithern  R.  Co.  7  Ont.  App.  ^Charlea     River     Bridge     v.     Warren 

Rep.  226.  Affirming  28  Grant   Ch.    (U.  Bridge,  7  Pick.  344. 
C.)    114. 
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was  that  of  the  Charles  River  BHdge  v.  Warren  Bridge,  and  it  was 
carried  to,  and  fully  considered  by,  the  Supreme  Court  of  the  United 
States.  The  case  in  its  essential  features  was  simply  the  ordinary 
one  of  a  grant  of  a  bridge  franchise,  and  a  subsequt^nt  attempt  to 
erect  another  bridge  which  would  practically  destroy  the  value  of  the 
fornicr  franchise  because  affording  tlie  public  a  passage  over  the  river 
without  crossing  the  toll  bridge.  A  bill  to  enjoin  the  maintenance  of 
ihe  later  bridge  on  the  grounds,  inter  alia,  that  the  earlier  one  had 
acquired  the  exclusive  right  of  a  ferry  which  had  existed  at  the  spot 
in  question,  and  that  the  later  bridge  had  taken  its  property  without 
(compensation,  was  dismissed,  but  the  judges  of  the  ilassachusetts 
court  were  so  divided  in  opinion  that  the  only  point  that  the  majority 
nf  the  court  appears  to  have  agreed  upon  was  that  the  bridge  did 
mi  succeed  to  the  ferry  rights  Although  it  was  stated  that  a  mere 
.:(rant  of  a  toll-bridge  franchise  confers  no  exclusive  right,  and  none 
will  be  implied.  Putnam,  J.,  however,  held  that  a  grant  of  a  toU- 
i»ridge  franchise  includes  the  right  to  be  free  from  injurious  competi- 
tion from  the  erection  of  adjacent  bridges.*  The  case  having  been 
taken  to  the  Supreme  Court  of  the  United  States,  that  ^30urt  held, 
against  the  dissent  of  Justices  McLean,  Story,  and  Thompson,  that 
the  mere  grant  of  a  ferry  or  toll-bridge  franchise,  without  making  it 
exclusive,  will  not  prevent  the  erection  of  a  free  bridge  by  the  side 
of  the  one  erected  under  the  franchise,  although  the  effect  is  to  de- 
stroy the  value  of  the  latter.^  That  decision  settled  the  particular 
question  involved.^  Many  attempts  have  been  made  to  take 
particular  cases  out  of  the  rule  of  the  Charles  River  Bridge 
Caxe  on  the  ground  that  the  charter  involved  granted  an  exclu- 
sive right.  All  such  charters  will,  however,  be  strictly  constniod, 
and  the  exclusive  right  will  not  be  held  to  have  been  conferred 
unless   it   is   conferred   expressly.^     An  attempt   was   made   to   es- 

H^harles     River     Bridge    ▼.     Warren  the  bonrd  of  supen'isors,  saying  that  it 

Bridfjc,  7  Pick.  344.  was  a  question  whether    the    judgiii;*nt 

'11  Pet.  420,  9  L.  ed.  773.  and  determination  of  the  board,  which 

*Janc8ville   Bridge   Co.  v.  Stoughton,  had  full  jurisdiction  by  statute  over  all 

\  Pinncj  (Wisi.)  &Q7 ;  Re  Hamilton  Ave-  matters  relating  to    ferries,    upon    the 

nue,  14  Barb.  405;  Fall  v.  Sutter  Coun-  point  whether  a  ferry  was  demanded  by 

fy,  21  Ca\.  237;   Mohatck  Bridge  Co.  v.  public  convenience  within  such  distance, 

I  Una  d  8.  R.  Co.  6  Paige,  559;  Oaicego  was  not  final  and  conclusive  as  a  matter 

FalU  Bridge  Co.  v.  Fish,    1    Barb.    Ch.  confided  to  their  sound  discretion;  but 

.'47.            *  that,  if  not    final    and    conclusive,    the 

In  Fall  T.  Paine,  23  Cal.  302,  the  court  remedy  of  the  toll-bridge  owners  was  by 

refused  to  grant   an   injunction   to   re-  writ  of  certiorari  to  review  their  action^ 

"train  the  operation    of    a   ferry    boat  and  not  by  suit  for  an  injunction, 

"ilhin  the  prohibited  di stance  of  a  pre-  ^Cayuga  Bridge  Co.  v.  Magee,  2  Paige, 

viously  eBtablislMH]   toll  bridge,  under  a  110,  Aifirmed  6  Wend.  S."). 

license  iwurd   to    the   ferry   owners   by  Where  the  cliarter  of  a  bridge  com- 
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tablish  the  doctrine  that  a  prohibition  of  the  erection  of  rival 
bridges  meant  their  erection  under  existing  laws,  and  that  the 
legislature  might  authorize  them  by  subsequent  legislation,  at  its 
pleasure,"  But  the  Supreme  Court  of  the  United  States  held  that 
such  a  grant  was  a  contract  protected  by  the  Federal  Constitution.* 
And  it  is  settled  that  if  the  charter  in  fact  makes  the  franchise  ex 
elusive,  it  cannot  be  violated/  The  contract  cannot  be  violated  by 
the  erection  of  a  free  bridge.^  An  exclusive  contract  cannot  be 
granted  by  a  subdivision  of  the  state  without  express  authority  to  do 
so  from  the  legislature.^  A  grant  of  an  exclusive  franchise  will  not 
prevent  the  erection  of  railroad  bridges  which  were  not  known  when 
the  franchise  was  granted.'"     And  if  the  freedom  from  compc^tition 

pany   confers   upon    it   exclusive   bridge  Hartford  Bi-idrje  Co.  v.   Eiut  Hartford^ 

privileges  for  a  dintance  of  5  miles  up  16  Conn.   149.  Keaf!ii*nied  in  ^anie  case, 

and  down  a  river,  and  prohibits  tlie  es-  17  Conn.  79. 

tablishment  of  any  other  bridge  or  any  'N orris  v.  Farmers*  df  Teamsters*  Co,  6 

ferry   within   that   distance,   the   bridge  Cal.  500,  ($5  Am.  Dec.  53i5. 

company    is   not    thereby   authorized   to  Althoufjh  not  erecte<l  for  lucre  or  gain, 

close    and    interdict     fords    across    the  a  free  bridge  erected  across  a  river  by  a 

river,  the  free  and  uninterrupted  use  of  municipality  within  the  prohibited  di-j- 

whicli   had   theretofore  been   enjoyed  by  tanee  of  a  toll  bridge  is  an  infringement 

the  public.     Suck  exclusive  privileges  as  of  the    franchise    of    the    latter,    which 

those  conferred  on  the  bridge  company  enacts  that  during  thirty  years  no  per- 

by  its  charter  approjich  verj-  nearly  the  *«on  shall  erect  any  bridge  for  lucre  or 

extreme  limit  of  legislative  power,  and  crain  within  the  distance  of  one  league  up 

such  legislation  is  so  far  antagonistic  to  or  down  the  ^*treJ^^l  from  the  toll  bridge, 

a  free  government  that  it  will  l>e  strict-  Xuhvrt-iiaUion  v.   Roy.    21    Can.    S.    C. 

Iv  construed.     Coin  pi  on  v.  Wavo  Bridge  \MS. 

Co.  02  Tex.  715.                                           '  "Wright  v.  A'fl<7'^.  48  (Ja.  367. 

^Chenango  Bridge  Co.  v.   Bingham  ton  ^^MeLeod  v.  tiarannah,  A.  rf  fy.  R.  Co. 

Bridge    Co.  27    N.  Y.  87:    Thompson    v.  25  (ta.  445;    Atfy.    Uen.  v.    Delaware   rf 

AVir  York  d  H.  R.  Co.  3  Sandf.  Ch.  4525.  B.  B.  R.  Co.  27  \.  J.  Eq.  1 ;  Proprietom 

*Binghawton  Bridge.  3  Wall  51.  18  L.  of  Bridges  v.  Hoboken  Land  d  fmpror. 

ed.  137.  Co.  13  N.  J.  Kq.  81 :  fjake  v.  Virginia  d 

^Proprietors    of    Bridqes    v.    Hoboken  T.  R.  Co.  7  Nev.  204:  Thompson  v.  Sow 

Land    d    Impror.  Co.  13  N.  J.  Kq.    81:  York  d  H.  R.  Co.  3  Sandf.  Ch.  025:  Afo- 

Piscataqua    Bridge   v.    Xeic    Hampshire  ha  irk  Bridge  Co.  v.  Utioa  d  S.  R.  Co.  6 

Bridge.  7  N.  H.  35.  Paige,  559:    ^feRee  v.  Wilmington  d  R. 

Where   the   charter    of    a    toll-bridge  R.  Co.  47  N.  C.   (2  Jones,  L.)   18«;  Pro- 

company  authorized  it  to  exact  tolls  at  a  prietors  of  Bridges  v.  Hoboken    l^and  d 

specified    rate    until    it    was   n>imburs(»d  fmprw.  Co.  1  Wall.  116,  17  L.  ed.  571. 

for    its    expenditures   in     building    and  The  lower  court  says  a  footpath  is  the 

maintaining  the  bridge,  an    amendment  vital  part  of  the  bridge.     All  the  rest  is 

adopted    after    the    destruction    of    the  but   growth    and   development.      Adding 

bridge   by   a   flood,   authorizing    its     re-  the    artificial      pier    and    the    artificial 

building     in     aeeordance    with     revised  abutment  is  nothing  toward  the  bridge, 

plans,  and  providing  that,  upon  its   re-  Neither  is    neeessar\\     It    is    htill    the 

construction  and  acceptanee.  a  ferry  op-  pathway  that   is  the  bridge.     So  when, 

crated  across  the  river  be  discontinued,  in  the  progress  of  skill,  they  widen  the 

thereby   increasing  the   revenue    flowing  pathway  to    make    it   a    horseway,    and 

to  the  com])any,  beeanir  a  binding  con-  then  again  widen  it  so  that  beasts  may 

tract   upon    the   reconstruction    and    ac-  draw   wagons    over  it,   it    is    still     the 

ceptance  of  the  bridge,  entitling  the  com-  pathway   that   makes  the   bridge.      Nor 

pany  to  such  increased  revenues,  as  well  has  any  structure  which,  in  its  develop 

\s  the  spocitied   rate  of  tolls,  and   was  ment,  stops  short  of  this    pathway    for 

impaired  by  a  statute  reviving  the  ferry,  man  and  beast,  ever,  in    ancient    or    in 
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is  limited  to  bridges,  it  will  not  prevent  the  establishment  of  a  ferry 
^ntbin  the  limits  of  the  bridge  franchise.'*  Where,  after  the 
destruction  of  a  bridge  by  a  flood,  an  amended  charter  was 
granted  the  company,  authorizing  the  rebuilding  of  the  bridge  in 
acoordanct^  with  revised  plans,  and  providing  that  upon  its  rec^onstruc- 
tion  and  acceptance  a  ferry  operated  across  the  river  be  discontinued, 
a  furdier  provision  that  such  amended  charter  might  be  altered, 
-amended,  or  repealed,  in  the  same  manner  as  the  act  incorporating 
said  bridge  company,  reserved  no  greater  power  of  repeal  than  the 
(triginal  act,  which  only  permitted  amendments  affecting  the  plans  for 
the  construction  and  management  of  the  bridge;  and  hence  such 
amended  charter  was  impaired  by  a  legislative  enactment  reviving  the 
ferry.**  The  infringement  of  a  toll-bridge  franchise  by  the  erection  of 
a  private  bridge  within  2  miles  thereof  by  land,  although  more  than 
i  miles  therefrom  by  water,  which  the  public  is  permitted  to  use, 
is  not  protected  by  the  statute  which  prohibits  the  establishment  of 
any  other  bridge  or  ferry  within  2  miles  thereof  by  water,  as  the 
statute  was  intended  to  limit  the  power  of  the  authorities  in  estab- 
lishing toll  bridgf^s  and  ferries,  and  not  to  enhirgc*  the  privileges  of 
wrongdoers.  '^ 

348.  What  is  unlawful  competition. —  If  tlie  bridge  owner  did  not 
liave  an  exclusive  franchise,  he  cannot  complain  of  competition,  al- 
ihough  it  destroys  the  value  of  his  bridge.     Such  competition,  even 

modern  timos,  in  any  country  or  in  any  Hartford  d  N.  ff.  /?.  Co.  17  Conn.  455, 

tangiuififp    havin<;    a    synonym    for    the  44  Am.  Dec.  .5.)<i. 

term,  been  called  a  bridge.    A  bridge  is  "Parrotf    v.    fjatrrmce,    2    Dill.    332, 

but  the  ordinary  road,  carried  across  the  Fed.  Caa.  No.  10.772. 

river.     Proprirtors  of   Bridges   v.  Hobo-  Although  a    statute    authorizing    the 

ken  Land    A    fmprov.  Co.  13   N.  J.  Eq.  reconstruetion   of  n   liridge.   and   direct- 

Wi.  ing  the  discontinuance  of  the  ferry  es- 

But  in  Connecticut  it  has  been  held  tablished  between  two  towns  on  the 
that  the  construction  and  operation  of  river,  thereby  granted  the  bridge  eoni- 
a  bridge  acropa  a  river  by  a  railroad  pany  an  exclusive  franchise  to  carry  j)eo- 
eompany  for  the  use  of  its  trains  in-  pie  across  the  river  at  that  point,  a  sub- 
fringes  an  exclusive  franchise  granted  a  sequent  declaration  in  said  statute  that 
bridge  company.  Enfield  Toll  Bridge  said  towns  shall  not  thereafter  trans- 
Co.  V.  Hartford  d  y.  H.  R.  Co.  17  Conn,  port  passengers  across  the  river  did  not 
63,  41  Am.  Dec.  141.  prevent  the  legislature  from  subsequent - 

^Vhere  the  charter  of  a  railroad  com-  ly  granting  to  a  company  a  charter  to 

pany  authorizes  it  to  build  its  road  by  estal)lish    a    ferry   across   the    river   be- 

the  most  direct  route,  and  to  construct  tween  the  two  towns  at  a  point  at  least 

a  bridge  acra^s  a  river,  a  further  provi-  1   mile  below  the  bridge,  and  ncconuno- 

sion    that     nothing    therein    contained  dating    a    different    line    of    travel,  al- 

i^hall  be  construed   to  prejudice  or  ini-  though  divertini?  some  traffic   from  the 

pair  any  of  the  rights  of  a  bridge  com-  bridge,      finrlford  Bridge  Co.  v.   Union 

pony  holding  an  exdusiA'e  franchise  will  Ferry  Co.  2J>  Conn.  210. 

iiot    be    construed    as    prohibiting    the  ^^llartford  Bridge    Co.  v.  Ea/it    Hart- 

building  of  a  bridge  at  a  point    within  fordy  16    Conn.    140,    Reaffirmed    in    17 

the  exclusive    territory    of    the    bridge  Conn.  70. 

company.    Enfield    ToU   Bridge    Co.  v.  ^HarrcU  v.  Ellsworth,  17  Ala.  57G. 
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on  the  part  of  the  public  by  the  erection  of  a  free  bridge,  is  not  a 
taking  of  property  for  whicli  compensation  is  required.*  But  if  the 
franchise  is  exclusive,  the  owner  has  a  remedy  against  one  who  at- 
tempts to  compete  with  him,  either  by  bridge  or  by  ferry.-  The  own- 
ership of  land  on  both  sides  of  the  river  gives  no  right  ti>  con-struct 
a  bridge  in  violation  of  the  exclusive  franchise  of  another.*^  If  the 
statute  forbids  other  persona  from  taking  travelers  across  the  river 
for  hire,  it  will  not  prevent  their  being  carried  across  free  of  ohiirge.* 
But  a  bridge  company  with  exclusive  franchise  to  inaintiiin  a  bridge 
within  certain  limits  cannot  complain  that  another  bridge  erected 
within  tliose  limits  is  a  nuisance  or  wrongful  as  Uy  it,  in 
so  far  as  it  does  not  interfere  with  its  right  to  take  tolls.'* 
In  consideration  of  the  ]niblic  advantages  furnished  by  the  enx^tion 
of  a  toll  bridge,  the  owner  of  the  bridge  has,  by  virtue  of  his  fran- 
chise, although  not  so  specified,  the  exclusive  right,  as  against  private 
individuals,  to  carry  persons,  their  carriages,  wagons,  live  8to(*k,  and 
the  like,  going,  passing,  and  repassing  ordinarily  by  that  way,  over  it^ 
bridges;  and  any  individual  is  liable  for  diverting  traffic  which  would 
go  over  his  bridge  in  the  ordinary  course  of  traffic,  whether  with- 
in or  without  live  miles  thereof,  or  for  or  without  compensation.*^  Al- 
though the  legislature  may  lawfully  grant  another  ferry  priv- 
ilege in  the  place  of  an  exclusive  right  to  exercise  a  ferry  privilege 
within  certain  limits  extinguished  by  it,  yet  the  state,  by  destroying 
such  a  right  of  ferry,  does  not  gain  a  right  to  grant,  nor  a  corpora- 
tion the  right  to  acquire,  the  privilege  of  erecting  a  toll  bridge  within 
the  limits  of  the  extinguished  ferry  privilege,  if  it  is  also  within  the 

^Clarksville  d  R.  Tnrnp.  Co.  v.  Mont'  But  a  ferry  operated   without  a    li- 

gomery  County,  100  Tenn.  417,  68  L.  R.  oense,  iin^ler  the  guise  of  an  aiisociation 

A.  156,  45  S.  W.  345.  for  the  benefit  of  its  members  only,  of 

'Oil J  authorized  by  statute  to  build  which  anyone  desiring  to  use  the  ferry 
and  maintain  a  toll  bridge  across  a  may  become  a  member  by  the  |>ayment 
river  on  condition  that  if  it  was  carried  of  a  specified  amount  entitling  him  to  a 
awaj-  or  destroyed  it  should  be  rebuilt  ticket  good  for  one  month,  his  member- 
within  fifteen  months,  during  which  ship  in  which  must  be  renew»»d  by  a 
time  a  ferry  should  be  established  similar  payment  each  month,  is  not  a 
across  the  river  and  tolls  charged,  has  a  private,  hut  a  public  ferry,  tho  monthly 
right  of  action  against  one  who,  during  pa\niient8  for  the  use  of  which  constitute 
the  reconstruction  of  the  bridge  and  toll :  and  is  an  evasion  of  a  statute  pro- 
maintenance  of  the  ferry  as  required,  hibiting  the  establishment  of  anv  bridge 
establishes  a  temporary'  bridge  within  or  ferry  within  1  mile  of  a  toll  lirid^e. 
the  limits  of  plaintiff's  franchise,  and  to  restrain  which,  as  a  viol'iti<»n  of  his 
allows  it  to  \ye  used  by  parties  crossing  rights,  the  owner  of  such  brid.i.'<'  U  en- 
the  river.  Galamcoxi  v.  (hiUhault^  16  titled  to  an  injunction.  Sorria  v.  Fat^m- 
Can.  S.  C.  679.  ers'  d-  Teams f(rs'  Co.  0  Cal.  o90    05  Am. 

*Enfield  Toll  Hridge  Co.  v.  Hartford  d  Dec.  535. 

N.  H.  R.  Co.  17  C:onn.  03,  41  Am.  Dec.  ^Ch^navqo  Bridge  Co.  v.  Paigr.  83  V. 

141.  Y.  178,  38  Am.  Rep.  407. 

*Trent  v.   CaricrHville   Bridge   Co.   11  ^Caiairbn  Toll-Bridge  Co.   v.  I'Unoer^ 

I>eigh,  521.  110  N.  C.  381.  14  S.  E.  ftl8. 
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limits  of  an  exclusive  right  to  build  a  toll  bridge  already  owned  by 
another  corporation.^  The  exclusive  right  of  the  bridge  owner  can- 
not be  questioned  collaterally  in  an  action  for  infringing  the  priv- 
ilege.^ The  bridge  owner  may  estop  himself  from  questioning  the 
lawfulness  of  the  erection  of  another  bridge.®  Injunction  is  a  proper 
remedy  to  prevent  interference  with  an  exclusive  franchise.*^  The 
owner  of  a  bridge  cannot  obtain  the  abatement  of  another  as  a  nui- 
sance to  navigation.*^  Those  engaged  in  erecting  a  bridge  across  a 
river  in  violation  of  the  rights  of  a  former  bridge  company  are  liable 
f^T  loss  of  tolls  by  the  former  bridge  in  consequence  of  their  act, 
whether  they  act  as  principals  or  agents.**  In  determining  the 
damages  to  which  the  owner  of  a  toll  bridge  lawfully  erected,  whose 
land  is  taken  for  the  erectiou  of  a  free  bridge  interfering  with  his 
bridge,  is  entitled,  the  cost  of  erection  and  the  income  derived  from 
the  bridge  may  be  considered  by  the  jury,  together  with  all  other  facta 
and  circumstances  calculated  to  enhance  or  diminish  the  value  of  the* 
property  taken  or  damaged.** 

347.  Enforcement  of  toll. —  Within  the  maximum  amount  fixed  by 
law,  the  bridge  owner  may  exact  such  sum  as  he  chooses,  or  he  may 
remit  toll  altogether  in  individual  cases.  There  is  nothing  to  require 
uniform  rates  unless  the  statute  so  provides.*    Payment  of  toll  can- 

^Pigeataqiia  Bridge  v.  yew  Hampahire  ^^Ft,  Plain  Bridge  Co,  v.  Smith,  30  N. 

Bridge,  7  N.  H.  35.  Y.  44. 

*J!arrell  v.  Ellsworth,  17  Ala  576.  "Chenango  Bridge  Co.  v.  Paige,  83  N. 

•One  having  an  exclusive  franchise  to  Y.  178,  38  Am.  Rep.  407. 

maintain  a  ferry  or  bridge  across  a  river  ^'Dougherty    County    v.  Tift,  76    Ga. 

within  a  certain  district  will  be  estopped  815. 

from  questioning  the  ri|^ht  of  another  to  ^f!aundera  v.  Hathaway,  25  N.  C.    (3 

maintnin  such  a  bridge  within  the  dis-  Ired.  L.)   402. 

triet  if  he  permits  it  to  be  erected  with-  Whore  a  toll-bridge  company  author- 
out  objection,  or  acquiesces  and  con-  izes  a  corporation  organized  for  the  con- 
sent** in  its  erection,  Fremont  Ferry  A  struction  of  a  dam,  along  the  top  of 
Bridge  Co.  v.  Dodge  County,  6  Neb.  18.  which  wns  to  be  a  free  road,  to  use  a 

^Micou    V.    Tallnssee   Bridge    Co,    47  portion  of  the  bridge  as  a  part  of  the 

.M-^.  1552;  yeicburg  d  C.  Turnp.  Road  v.  dnm  and  road,  it  will  lose  its  right  to 

MiUer.  5  .lohns.  Ch.    101,    9    Am.    Dec.  tnke   tolls   from   those   who   come   upon 

274;  Cory  v.  Yarmouth   d    N.  R.  Co.  3  the  bridge  bv  that  route.    Propruitnrs  of 

Hare.  593.  Canal  Bridge  v.  Cordon,  1  Pick.  2J)0,  11 

The  owner  of  a  private  bridge  will  be  Am.  Dec.   170. 

enjoined  from   infringing  the  rights  of  The  purchaser  of  a  toll  bridge,  whose 

the  owners  of  a  toll  bridge  by  permitting  deed  covenants  that  he  sh-ill  not  charge 

travelers,   or   other   persons    or    things  toll    for   any    persons   carrying   country 

which  m'xy  be  the  subject  of  toll  at  the  produce  of  the  value  of  $5  to  the  cily 

toll  bridge  to  pass  on  his  bridge,  as  the  to  sell,  and  that  he  will  in  every  respect 

private  bridge,  contemplated  by  the  pro-  carry  out  the   act  granting  the  bridge 

vi«ion    of    the    statute    regulating    toll  franchise,   which    contains    a     provision 

bridgea  and   ferries  and   permitting  the  that  the    same    rates    of    toll    may    be 

eonstniction    of   private   bridgns   is   one  chnrged  ps  are  charged  at  a  designated 

limited  to  the  use  of  the  owner  and  his  bridge,  the  charter    of    which    exempts 

family,  or  those  in  his  employ.     Harrell  from   toll   persons  briniriprr    rpross    the 

>>'.  EUnc-orih,  17  Ala.  576.  bridge  specified  classes  of  couiilry  pro- 
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i^ot  be  cvadeil  l>y  crossiug  the  river  on  the  ice.-  But  there  is  no  right 
of  action  against  persons  wlio  open  I'oails  \ipoii  the  ice  to  enable  trav- 
elers to  avoid  payment  of  toll/*  The  rights  of  the  toll-bridge  owner 
cannot  be  impaired  by  the  collection  of  toll  from  persons  approaching 
the  bridge  along  a  public  road."*  A  municipal  ccn-poration  may  be  re- 
quired to  pay  for  the  right  to  lay  pipt^s  to  convey  water  across  tlie 
bridge,  if  they  act  with  knowledge  that  compensation  will  be  exacted 
from  them.'^  The  tolls  may  be  coUtKitcd  by  an  action  of  assumpsit.^ 
And  after  the  piM'son  has  passed  the  bridge,  force  cannot  be  used  to 
c-ompel  him  to  pay  the  toU.^  The  Utll  must  be  collected  in  the  man- 
ner and  at  the  plac^  designated  by  the  statute.* 

348.  Protection  of  bridge  from  injury. —  A  toll  bridge  being  prop- 
erty, the  owner  has  a  right  of  action  against  one  who  negligently  in- 
terferes with  or  injures  it.  One  who  attempts  to  float  \og^  dov^^  a 
stream  is  liable  for  injuries  to  a  bridge  by  negligently  permitting 
them  to  carry  it  away.^  A  bridge  company  having  an  exclusive  fran- 
chise to  take  tolls  within  certain  limits  cannot  recover  damages  foi 
Ihe  destruction  of  its  bridge  by  the  washing  down  stream  of  another 
bridge  erected  higher  up  the  stream  in  violation  of  its  rights  but  with- 
<iut  negligenc>t%  since  the  mere  erection  of  the  bridge  is  not  a  violation 
of  the  rights  of  the  owner  of  the  lower  bridge.*     Although  a  statute 


duce,  will  be  enjoined  from  charging^ 
toll  for  the  pnssage  of  persons  carrying 
to  market  such  exempt  produce  in  any 
quantity  whatever,  or  any  other  country 
produce  of  the  value  of  $5  or  more. 
Adam^  v.  Ft.  Oaines,  80  Ga.  85,  5  S.  E. 
241. 

^Cayvga  Jirirlgc  Co.  v.  Sfouty  7  Cow. 
;?3,  Overruling  tiprague  v.  Birdsall,  2 
Cow.  419. 

In  Arkansas  it  is  held  that  a  person  is 
not  liable  where  he  avoids  a  toll  bridge 
and  the  payment  of  tolls  by  crossing  the 
river  at  another  place  near  the  bridge, 
nor  where  he  induces  others  to  do  like- 
wise, although  he  is  prompted  to  do  so 
by  an  ungracious  dislike  to  the  owners 
of  the  bridge.  Wnght  v.  MorriSy  43  Ark. 
19.3. 

*('uion  Bridge  Co.  v.  Spaulding,  63  N. 
H.  298. 

*  Injunction  will  lie  to  restrain  the 
collection  of  tolls  by  the  lessee  of  a  toll- 
gate  establislied  by  order  of  a  commis- 
sioner's court  of  Alabama  across  a 
street  which  is  the  approach  to  a  toll 
bridge  established  over  a  boundary 
river  by  a  municipal  corporation  of 
Georgia  under  legislative  authority, 
where  the  municipality    had    purchased 


from  the  owners  of  the  land  through 
which  the  street  ran,  and  on  which  the 
abutment  of  the  bridge  on  the  Alabama 
side  of  the  river  rested,  the  privilege 
granted  them,  or  their  assigns,  by  the 
legislature  of  Alabama,  to  take  tolls 
there  on  pajrment  of  one  half  the  cost 
of  the  toil-bridge,  and  forbidding  the 
establishment  of  any  other  bridge  or 
ferry  within  2  miles  thereof.  Columbus 
V.  Rodgers,  10  Ala.  37. 

^Frankfort  Bridge  Co.  v.  Frankfort^ 
18  B.  Mon.  41. 

^Central  Bridge  Corp.  v.  .166o/f,  4 
Cush.  473. 

'Bonham  v.  Taylor,  10  Ohio.  108. 

•  A  person  cannot  be  stopped  by  force 
from  crossing  a  toll  bridge  for  nonpay- 
ment of  toll,  where  the  place  provided 
for  by  the  statute  for  the  payment  of 
this  toll  is  on  the  farther  end  of  tho 
bridge.     State  v.  Dearborn,  16  Me.  402. 

^Se^poira  Falh  Bridge  v.  Fisk,  23  N. 
H.   171. 

See  also  ante,  SS  34  et  aeg. 

^Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178.  .38  Am.  Rep.  407,  Reversing  8 
Hun,  292,  and  Chenango  Bridge  Co.  t. 
hetvis,  63  Barb.  111. 
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required  vessels  passing  through  a  draw  in  a  bridge  to  warp  through, 
and  not  to  sail  through,  the  owner  of  a  vessel  sailing  through,  and  in 
so  doing  injuring  the  draw,  is  relieved  from  liability  to  the  bridge 
prjiiipany  for  such  injury  by  the  tact  that  the  company  by  long  usage 
had  permitted  vessels  to  sail  through.** 

348.  Transfer  and  termination  of  franchise. — A  toll-bridge  franchise 
is  subject  to  forfeiture,  abandonment,  and  resumption  by  the  state, 
as  wtU  as  to  termination  by  expiration  of  the  charter.     Attorney  Gen- 
eral Garland  was  of  opinion  that  a  bridge  franchise  in  grantee,  his 
siicci^ssors,  or  assigns  confers  no  right  to  sell  it,  since  the  franchise  is, 
in  effect,  a  personal  trust.*     IJut  the  legislature  may  permit  the  fran- 
chise* to  be  transferred.^     The  bridge  and  frantdiise  may  be  taken  for 
public  use  under  the  right  of  eminent  domain.'*  Therefore,  where  a  cor- 
poration has  the  exclusive  i)rivilc^e  tr>  build  and  maintain  a  toll  bridge 
anywhere  between  two  specified  ])oints,  it  is  competent  for  the  legis- 
lature t^)  charter  a  second  company  with  authority  to  build  another 
bridge  within  the  exclusive  limits  of  the  first  company,  without  its 
consent,  if  the  charter  of  the  sec<ind  company  makes  proper  provision 
for  compensation  to  the  first  company/      IJut  the  bridge  franchise 
is  property  for  which  compensation  must  be  made  when  it  is  taken 
or  destroyed  for  public  use.*     The  damages  to  be  paid  must  be  meas- 
ured by  the  value  of  the  bridge  to  the  owner,  and  not  to  the  public/* 
If  the  charter  is  not  a  contract,  it  may  be  repealed,  and  the  rights  of 
the  bridge  owner  will  then  cease. "^     And  the  exclusive  right  may  be 
surrendered  by  accepting  another  charter,  or  additional  privileges/*^ 

Toil    Bridge    Co,  v.    Betuworth,    30  railroad  company  all  powers.  privilegeH, 

Conn.  3S0.  and  immunitieft  necessary  to  carry  into 

^  18  Ops.  Atty.  Gen.  512.  effect  the  purposes  and  objects  of  its  in- 

■The  want  of  general   power  on  the  corporation,  it  has  power,  in  the  exercise 

part  of  towns  to  construct  bridges  across  of  its  right  of  eminent  domain  to  take 

navigable    streams,    if    such     want    of  or     impair    bridge    franchises.     Enfield 

power  exists,   does  not   relieve  a  town  Toll-Bridge  Co.  v.  Hartford  rf  N.  H.  R. 

from  its  liability  on  a  contract  to  pur-  Co.  17  Conn.  455,  44  Am.  Dec.  .556. 

chase  a  toll  bridge  of  a  bridge  company,  *Piscataqua  Bridge  v.  AVic  Hampshire 

where  the  charter  of  the  company  au-  Bridge,  7  N.  H.  35. 

thorized  it  to  construct  the  bridge,  and  ^Blaine  County  v.  Brewster,   :)2   Neb. 

empowered    the  town    to    purchase    it.  264,  49  N.  W.  183. 

i^iuffatuck   Bridge  Co.  v.   Westport,  39  *Mifflin  Bridge  Co,  ▼.  Juniata  County, 

Conn.  3.37.  144  Pa.  365,    13  L.   R.  A.  431,  22  Atl. 

*WeBi  River  Bridge  Co,  v.  Di»,  6  How.  806. 

545,  12  L.  ed.  550;  Enfield  Toll  Bridge  ^Ft.  Plain  Bridge  Co,  v.  Smith,  30  N. 

Co.  V.  Hartford  d  A'.  H,  R.  Co.  17  Conn.  Y.  44. 

40,  41  Am.  Dec.141, 17  Conn.  455, 44  Am.  *The  prescriptive  right  enjoyed  by  a 

Dec.  556;    Milnor   v.  New  Jersey  R.   d  municipality  to  take  tolls  for  the  use  of 

Transp.  Co,  3  Wall.  782,  Appx.,  16  L.  ed.  a  bridge  belonging  to  it  is  lost  by  its  ob- 

799,  Appx,,  6  Am.  L.  Reg.  6,  Fed.  Cas.  taining  an  act    of    Parliament    which, 

Xo.    9,620;    Piscataqua   Bridge  v.   New  after  reciting  its  right  to  take  the  cus- 

Hampshire  Bridge^  7  N.  H.  35.  tomary  tolls,  enacts  that  such  tolls  shall 

Under  a    charter    conferring    upon   a  be  vested  in  the  municipality,  and  em* 
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An  abandonment  of  the  bridge  and  attempt  to  substitute  a  ferry  for 
it  will  terminate  the  franchise.^  Mere  failure  to  perform  the  duties 
imposed  by  statute  will  not  of  itself  forfeit  the  bridge  franchise,*^ 
Where  the  charter  of  a  bridge  company,  which  provides  for  its  ter- 
mination and  the  reversion  of  the  bridge  property  to  the  state  at  the 
expiration  of  a  certain  time,  is  extended  on  condition  that  a  new 
bridge  be  built  at  a  certain  place,  failure  to  comply  with  the  condi- 
tion will  leave  in  force  the  provision  as  to  reverter;  and  at  the  ex- 
piration of  the  time  limited  by  the  old  charter  all  rights  of  the  com- 
pany will  cease.'  ^  Upon  the  termination  of  the  franchise  the  bridge- 
becomes  the  property  of  the  public,  and  its  owner  loses  his  right  to 
control  or  remove  it.*^ 

360.  Fords. —  A  ford  is  a  place  in  a  stream  where  a  highway  touches 
the  banks,  which  is  shallow  enough  for  travelers  on  horseback  or  in 
vehicles  to  cross  through  tlie  water  in  safety.  The  right  to  use  a  ford 
may  be  acquired  in  the  same  manner  as  the  right  to  use  a  highway 
in  general.  It  is,  in  fact,  a  part  of  the  highway,  and  the  same  rules 
^^^th  regard  to  its  use  apply  to  each  indiscriminately.  The  right  to 
use  the  ford  may  be  acquired  by  prescription ;'  and,  after  it  has  once 
been  acquired,  the  rights  of  the  public  to  use  it  cannot  be  interfered 
with  by  raising  the  water  in  the  stream  over  it.*  If  the  bed  of  the 
river  belongs  to  the  state,  individuals  cannot  complain  if  it  permits 
the  raising  of  the  water  over  the  ford  so  as  to  render  it  impassable.' 
Even  though  the  legislature  grants  the  right  to  flood  the  ford,  it  does 

powerR    it   to    receive   them;     and     the  ^^8tate  v.  Old  Town  Bridge  Corp,  S5 

prescriptive  rights  of  the  company,  by  Me.  17,  20  Atl.  947. 

n cling  under  such  statutory  authority,  "/?^afe    ex    rcl.    Orecn    v.    Latcrence 

I'ocome  merged  in  it,  as  sucli  statutory  Bridge  Co,  22  Kan.  438:  Central  Bridge 

nnthority  is  a  greater  authority  than  a  Co.  v.  Lotccll,  15  Gray.  ibC;  State  ex  rel. 

prescriptive  title,  and,  upon  the  subse-  Boardman  v.  X/aA*c,  8  Nev.  270. 

quent  repeal   of  the    statute,    the    pre-  ^Hudxon  v.  Ctiero  Land  d  Emigration 

Hcriptive     ri<rht    is    not     revived.     New  Co.  47  Tex.  50,  20  Am.  Rep.  289. 

Windsor  v.  Taylor,  [ISnO]  A.  C.  44.  The   public   will   bo  held   to   have  se- 

•Towtiaeitd  v.  JUrtrrtt,  5  How.  (Miss.)  cured  a  right  to  the  use  of  a  ford  across 

503.  ft   river  by   presumptive  dedication   and 

"^rhu8,  neglect  to  raise  a  draw  in   a  prescription,  where  it  appears  that  the 

bridi,'e    will    not    forfeit     the    franchise  l^^'^  was  used  by  the  Indiana,  and  has 

where  the  statute  giving    authority    to  *^^f"    "«^^1   ^y   sft^lers   ever  since   their 

mnint^in  the  bridge  provides  only  a  pen-  s^ttlemont,    contimiously     as    a   public 

alty  for  such  failure.     Com.  v.  Breed,  4  ^/^^'^''f  ^^^^  ^'^^^  than  thirty  yeani,  m- 

Pick    4(0  terrupted   only   by   high    water.     Comp- 

c,  *   ..*  .'                    J  *      XI-     ^    *  -A  'o"  V-  Waco  Jiriflfjr  Co.  Ii2  Tex.  715. 

Al:      J'J'''  ^7""?  ul  ^Y  ^^''^^^*"^*^  But  if  the  bed  of  the  river  belongs  to 

of  the  charter  of  a  toll-bridge  company  ^he   state   no   prescriptive   right   to   the 

that  it  did  not  in  all  cases  exact  the  full  ^se  of  a  ford  across  it  can  be  acquired, 

amount  of  toll  allowed  by  its  charter.  Avstin  v.  Hall   (Tex.  Civ.  App.)   58  S. 

but  in  some  cases  permitted  a  commuta-  \v.  470. 

tion    nf    tolls    which    might    have    been  *Dimmeft  T.  Enkridge,  0  Munf.  308. 

c^irgrd.     Com.  v.  Allegheny  I'.ru'ge  Co.  •Austin  v.  Hall    (Tex.  Civ.  App.)   5S 

20  Pa.  185.                                                    *  S.  VV.  479. 
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not  thereby  abandon  the  public  right  to  it,  or  restore  the  rights  of  the 
riparian  owner.*  The  grant  of  the  right  to  operate  a  toll  bridge  does 
not  destroy  the  right  to  use  the  fords,  unless  such  right  is  expressly 
relinquished.^  And  the  right  to  use  a  ford  is  not  abandoned  by  the 
erection  of  a  bridge  parallel  with  it.®  The  words  "necessary  ford," 
in  the  proviso  of  the  statute  giving  the  owner  of  land  on  a  stream 
and  a  highway  the  riglit  to  connect  fences  with  the  bridge  over  such 
stream  provided  no  necessary  ford  across  such  stream  shall  be  perma- 
nently obstructed  thereby,  do  not  mean  a  convenient  ford,  but  one 
that  is  indispensable  to  public  use.  If  the  bridge  affords  every  fa- 
dlity  for  crossing  the  stream  the  ford  cannot  be  called  necessary.' 
A  navigation  company  empowered  to  make  a  river  navigable,  and  to 
take  toll,  and  to  alter  such  bridges  or  highways  as  might  hinder  navi- 
gation, leaving  them  or  others  as  convenient  in  their  stead,  is  bound 
to  keep  in  repair  a  bridge  constructed  by  it  in  place  of  a  ford  across 
a  river  which  it  destroyed  by  deepening  the  river.®  If  the  ford  is 
within  the  jurisdiction  of  a  municipal  corporation  and  part  of  its 
highway  system,  it  is  bound  to  take  due  care  to  maintain  it  in  a  safe 
'•ondition.*  But  a  township  is  not  liable  for  losses  arising  from  the 
failure  of  a  road  overseer  to  perform  his  duty  to  erect  and  maintain 
water  marks  at  the  fords  of  streams  that  at  high  water  become  im- 
passable, to  indicate  the  depth  of  the  water  at  such  fords,  in  the  ab- 
idance of  any  statute  imposing  liability  therefor.^® 

351.  Sea  walls. —  The  force  developed  by  the  sea  under  the  in- 
fluence of  a  raging  wind  is  such  that  it  may  be  a  serious  menace  to 
the  land  along  its  shore  and  the  property  there  situated.     The  main- 

•Cmmp  V.  Minia^  64  N.  C.  767.  'A  municipal  corporation  is  liable  for 

^Wright  V.  Mtnris,  43  Ark.  193.  the  death  of  a  person  resulting  from  in- 

Where  a  city  has  authority,  under  Its  juries     received     while     attempting     to 

■chtaieT,  to  remove  nuisances  and  estab-  cross  what  had  the  appearance  of  beiti*; 

lish,  alter,  and  abolish  streets  and  keep  a  ford  across  a  canal  at  a  point  where  :i 

Ihem  in  repair,  and  to  provide  for  regu-  public    street     within    the    city    limits 

lating  the  use  of  a  river  traversing  the  crosses  the  canal,  but  which  in  fact  wai< 

^ty  and  the  bnnks  thereof,  it  has  power  not  a  safe  fording  place,  but  contained 

to  pass  an  ordinance  directing  the  mar-  dangerous    holes,    by    reason    of    whic'.t, 

shai  to    remove    all    obstructions    from  without  fault  on  his  part,  the  injuries 

highways  in  the  city  whicli  prevent  free  were   received,   and   wliicli    ford  the  do- 

acce>H  to  fords   on   the   river,   such   ob-  ceased  was  induced  to  cross  because  the 

stnictions  consisting  of  fences  built  by  bridge    over    the    canal    at    that    point. 

a  bridge  company  to  prevent  access  to  which   it   was  the  duty  of  the  city  to 

fords  on  the   river  and   to  compel   the  maintain  and  keep  in  repair,  had  been 

pablie  to  pass  over  the  company's  toll  negligently  allowed  to  get  out  of  repair 

t)rid;»p.    Compton   v.    Wavo   Bridge   Co,  so  that  it  could  not  be  used.     Ixywrey  v. 

<2  Tex.  715.  Delphi,  55  Ind.  250. 

H^rump  V.  Mims,  64  N.  C.  767.  ^""Quincy    Tirp.    v.    Shechan,   48    Kan. 

'Old  Town  v.  Uooleif,  81  III.  255.  620,  29  Pac.  10S4. 

*Kxng  v.  Kent   County,  13  East,  220, 

i2  Revised  Rep.  :V40. 

Vol.  II. — Watfrs,  84. 
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tenaneo  of  defoiisc^  against  tlu*  sea  has,  therefore,  always  been  a  ma' 
ter  of  common  iuU»iv<t  to  all  iiatious  whose  possessions  are  touchi^l 
by  it.  In  Eng]«n<I  oiu^  of  the  offices  of  the  King  was  to  protect  lii- 
subjects  against  the  fury  of  the  sea.^  When  the  natural  fonnaiioT 
of  the  shore  is  sucli  as  to  pn»v€jnt  incursions  of  the  sea  upon  the  lan<i, 
the  public  has  a  right  to  forbiil  the  shore  owner  to  interfere  with  ili- 
natural  barrier,  or  remove  it  tor  his  own  benefit,  so  as  to  subje<*t  iln 
possession  of  his  neighlnirs  to  peril.  The  owner  of  the  foreshore  will 
not  be  permitted  to  nunovt  sliingh*  east  upon  the  shore  where  it  act- 
as  a  natural  barrier  to  tlie  sea,  and  h(»  may  be  enjoined  from  so  doinc;.*- 
In  Atty,  Gen,  v.  TomJlne  ^  tht^  court  held  that,  although  there  is  no  ob- 
ligation on  the  part  of  tlie  owner  of  the  foreshoit^  to  construct  a  wall  so 
as  to  keep  the  soa  from  rvnniini»  over  his  land  and  thence  onto  ad 
joining  lands,  yet,  wlufic*  the  action  of  the  water  has  cast  ui>on  tlie 
foreshore  a  natural  wall  of  shingle,  I  lie  owner  of  the  foreshore  can- 
not remove  it  to  the  injury  of  adjoining  lands.  The  court  placed  \\< 
ruling  upon  the  groun<I  that,  it  IxMug  the  duty  of  the  Cro^\^l  to  pn»- 
tect  land  from  the  inroads  of  the  sea,  he  could  not  tear  down  naturu! 
barriers  which  answered  thi*  pur])ose.  and  the  grantee  of  the  land 
from  the  Oown  ninsi  hold  it  sul)ject  to  that  duty,  and  cannot  be  al- 
lowed to  use  it  in  such  a  way  as  to  destroy  the  natural  bjirrier  apiin^r 
the  scA.  And  such  acts  may  be  forl)idden,  either  by  statute  or  hy 
mimicipal  ordinance,  if  the  municipal  property  will  1k»  endangen»«l 
by  the  removal  of  the  sliore.^  When  land  is  so  situated  that  it  ion\\< 
a  natural  barrier  lo  rivers  or  ti<lal  water  eoui'ses,  the  owiu»r  <-annot 
be  justified  in  removing  it  to  such  an  extent  as  to  jKM-niit  the  water- 
to  desert  their  natural  channels  and  overflow,  and  perhaps  inundal' , 
fields  and  villages,  render  rivers,  |>ort<?,  and  harbors  shallow,  an«l 
thereby  destroy  the  valuable  rights  of  other  ])n)])rietors  alxne  in  thi- 

*  See  %  170,  antr.  or.  may  restrain,  by  injunction,  until  a 

^Atiy.  Oen.  v.  Tomfiue,  T>.  K.   14  Ch.  hearing,  a   railroad  eoni|>uiiy  from   di«:- 

Div.  58,  49  Ta  ♦!.  Cli.  \.  S.  377.  42  L.  T.  jriiijr  up  ami  reniovin"?  tniy  of  such  d*- 

N.  S.  880,  28  Week.  Rep.  S7(),  44  J.  P.  po.sit,    althoujrh    the    niilrojul    eomfHuiy 

617,  AfHrminjf  L.  R.  12  Ch.  Div.  214.  had    purdiascMl    the    s|>ot    in    question. 

'L.  R.  14  Ch.  Oiv.  58,  4!»  L.  .1.  Ch.  \.  CroMSninn  v.   nritttol  tG  N.    U'.   i  nion  R. 

S.   377    42   L.   T.   N.   S,   880.   28   Wwk.  ro.    1    Hem.   &   M.   H51,    11    Week.    Ri»p. 

Rep.  870,  44  J.   P.  017,  Anirmin-  L.  R.  OSI. 

12  Ch.  Div.  214.  A  statute  forbid«lin;)[  the  Uikin<;  from 

*Hodgcft  V.  i\ntir,  24  llun.  510:  CUt-  the  beach  of  any  stones  or  other  mat** 

san  V.  .miirauhrr,  30  Wis.  310:  Com.  v.  rials  thrown  up  by  the  sea.  where  such 

TcwkRhnry,  11  Met.  55.  taking   would   cn';ite  an    inereas^Ml  dan- 

Commis5?ioners  of  sewers  within  whose  fijc^r  of  enenuiclum'nt  hy  the  sea.  applies 

jurifldiction  was  a  l)each  which  hail  been  to  tlie  t;»kin;r  of  x)iiii^i«-  h««lovv  hi«rh-w;i- 

accumulatinfr   for   centuries,   and    which  ter   mark.      Piltn   \.    Kiuusbrulfj*-  liiyh- 

formed  a  natural  protection  to  the  coun-  traji  lioanf.  19  Week.  Rep.  884,  25  L.  X. 

try  from  the  inundntions  of  a  tid:il  riv-  N.  S.  195. 
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navigution  of  the  stream  and  in  the  contiguous  lands.'  But,  to  jus- 
tify public  interference,  it  must  appear  that  the  removal  of  the  shore 
would  have  a  tendency  to  injure  the  rights  of  the  public,  for,  as  said 
in  Cla^son  v.  Milwauhce,^  if  the  removal  of  sand  from  the  beach  of 
a  lake  would  not  l)o  attended  with  any  injurious  consequences  what- 
f^ver,  or  tend  to  destroy  the  natural  barriers  against  the  lake,  or  en- 
<langer  the  streets  or  harbor  of  the  city  or  private  property  within  its 
limits,  an  ordinance  prohibiting  the  proprietor  from  removing  the 
•^and  would  be  unreasonable  and  void.  The  riparian  owner  may  erect 
an  enibankmtnt  to  protect  his  land  from  encroachment  of  the  water 
"^  long  as  he  keeps  it  upon  his  land,  but  he  cannot  encroach  with  it 
upc»n  the  soil  under  the  water  if  that  belongs  to  the  public."'  And  the 
rulf  which  forbids  the  removal  of  the  bank  cloes  not  apply  to  artificial 
^tnictures,  unless  the  duty  to  maintain  them  has  been  imposed  upon 
the  shore  owTier.*  One  who  removes  a  natural  embankment  is  liable 
for  the  injuries  thereby  caused  to  other  landowners.® 

352.  Duty  to  constrnct  and  maintain  artificial  walls. —  It  being  the 
•luty  of  the  Crown  to  construct  and  maintain  sea  walls,  the  Crown 
may  impose  the  duty  upon  local  officials,  such  as  the  commissioners 
of  drains  and  sewers,  or  the  officers  of  a  municipal  corporation;  or  he 
may  impose  it  upon  a  private  individual  in  consideration  of  a  grant 
of  the  land  on  the  shore.  When  the  duty  has  once  been  assumed,  it 
<^nnot  be  laid  aside  without  consent  of  the  Crown.^  And  a  munici- 
pal corporation  which  assumes  such  duty  may  be  liable  to  indictment 
for  failure  to  perform  it,  or  may  be  liable  to  an  action  by  a  private 

Tow.  V.  Alger,  7  Cuah.  53.  <1ence  of  an  adjoining  owner  against  the 
*30  Wis.  316.  ordinary  encroachments  of  the  tide,  and 
'Revell  ▼.  People,  177  111.  408.  43  L.  R.  such  owner  sells  to  a  railroad  company 
A.  790.  60  Am.  St.  Rep.  257,  52  N.  E.  "all   the  shell   along  the  shore     .     .     . 
1052.  that  can   be  spared  from   the  same   in 
•The  legislature  has  no  power  to  for-  safety   to   the   embankment,"   the   corn- 
bid  the   removal    of   artificial    embank-  pany  is  liable  where  it  cuts  through  the 
ments  which  prevent  the  flowing  of  the  embankment  and  lets  the  water  on  his 
tide  upon  the  land  of  third  persons  pro-  land  at  every  rise  of  tide.     Oulf,  C,  d  S. 
Uvted  by  them.     Koch  v.  Delatmre,  L.  F.  R,  Co.  v.  Jones,  63  Tex.  524. 
rf  W.  R,  Co,  53  N.  J.  L.  256,  21  Atl.  284.  Where  the  injury  resulting  from  the 
ITie  naked  fact  that  a  landowner  has  removal  of  the  shingle  from  the  seashore 
altered  a  bank  or  artificial  structure  on  would  be  irreparable  the  owner  will  be 
\iU  own  land,  whereby  the  water  of.  a  entitled  to  restrain  it  without  first  pro- 
cTvek.  was  caused  to  flow  onto  the  land  ccoding    at    law,  although    his    title    is 
of  another  to  its  injury,  shows  of  itself  purely  legal  and  not  clearly  made  out. 
no  caufie  of  action.     Koch  v.  Delaware,  Clowes  v.  Bick,  13  Beav.  347,  20  L.  J. 
L.  <l  W.  R,  Co.  54  N.  J.  L.  401,  24  Atl.  C^h.  X.  S.  505. 

442.  ^Henley  v.  Lyme  Regis,  3  Moore  &  P. 

*Mears  v.  DoU,  135  Mass.  508.  278.  Affirmed  in  3  Bam.  &  Ad.   77,  0 

Where  a  shell  embankment  along  the  King.  91,  which  was  Affirmed  in  House 

wanhore,  which    is   from  20  to  50  feet  of  Lords,  1  Scott  C.  P.  29,  2  Clnrk  &  F. 

wide  and  from  4  to  5  feet  high  is  a  com-  331,   1  Bing.  N.  C.  222,  8  Bligh  N.  B. 

plete  protection  to  the  lands  and  resi-  690. 
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individual  for  injuries  due  to  its  failure.^  Since  the  duty  may  Ix 
imposed  as  a  eoiulition  in  a  grant,  it  maj'  be  imposed  by  prescriih 
tion;  so  that  a  liability  to  repair  a  sea  wall,  submitted  to  for  a  lani: 
period  of  years,  will  be  presumed  to  have  had  a  legal  origin.^  A  per 
son  bound  by  prescription  to  keep  a  sea  wall  in  repair  is  not  relieveii 
from  repairing  an  injury  to  it  by  the  fact  that  the  injury  was  causefl 
by  an  extraordinary  flood  or  tempest,  where,  had  the  wall  been  in 
proper  repair  at  the  time  of  the  storm,  it  would  not  have  been  injuretl 
by  it.'*  But,  in  the  absence  of  such  si)ocial  circumstances,  the  prr- 
scriptive  duty  to  repair  the  bank  will  not  extend  to  the  repair  of  thow 
destroyed  by  extraordinary  storms.^  The  duty  to  repair  the  bank> 
cannot  bo  imposed  upon  the  landowner  by  the.  acts  of  his  tenants.' 
If  the  cost  of  repairing  river  banks  is  imposed  by  statute  upon  all 
persons  benefited,  the  fact  that  landowners  adjoining  a  river  are 
bound  by  prescription  to  repair  its  banks  does  not  justify  the  commit 
Bioners  of  sewers  in  taxing  them  for  the  entire  cx)st  of  repairing  tlie 
river  banks,"  A  mortgagor  not  in  actual  possession,  but  in  receipt  of 
the  rent^  and  protiis  of  land  charged  with  the  repair  of  a  sea  wall,  is 
liable  for  failure  to  re])air  it.**  The  custom  of  the  country  may  im- 
pose the  duty  upon  the  frontngors  to  keep  the  banks  in  repair,  and 
they  may  be  liable  for  their  neglect  in  that  regard;^  but  a  frontager 

*Lvme  Regis  v.  Henley,  3  Barn.  &  Ad.  Barn.  &  C.  477,  2  Dowl.  &  R.  700.  1  L 

77,   5    Bing.   91,   Affirmwl   in   House   of  J.  K.  B.  109,  25  Revised  Rep.  467:  Re<j. 

Lords,   1  Scott  C.  P.  29,  2  Clark  &  F.  v.  hvigh,  10  Ad.  &  El.  398,  2  Perry  k  D. 

331,   1   Bing.  N.  C.  222,  8  Bligh  N.  U.  .357. 
690.  '^Kcigh  ley's  Case,  10  Coke,  139;  Cott, 

An  action  for  nonrepair  of  a  sea  wall  missioners  of  Sewers  v.  Queen^  L.  R.  11 

by   which   injury  is   done  to  adjoining  App.  Cns.  449,  50  L.  J.  M.  C.  N.  S.  1,  55 

land    may    be    brought    in    the    county  L.  T.  N.  S.  493,  34  Week.  Rep.  721,  5l 

where  the  wall  is,  although  the  injured  J.  P.  227. 

land   lies   in   another  county.     Abbe  de       A  landowner  adjoining  a  tidal  river  i» 

Stratforde'a  Case,  7  Hen.  IV.  p.  8,  Case  not  bound  to  repair  a  sea  wall  destroyed 

10.  or  injured  by  the  concurrence  of  a  storm 

*London  c§  N.  W.  R.  Go,  v.  Commis-  and   high   tide,   which   concurrence  was 

sioners  of  fearers,  66  L.  J.  Q.  B.  N.  S.  pxtrnordinarj-,  although  as  far  back  a* 

127,  75  L.  T.  N.  S.  629.  ♦^^he    records   exist  the   repairs   have  al 

The  fact  that  one  whose  land  fronted  ways  been  made  by  the  frontagers,  ami 

on  a  creek  or  arm  of  the  sea  had  been  there  is  no  evidenc**  of  repairs  by  the 

accustomed  to  keep  in  repair  a  sea  wall  level,  during  which  time  there  may  have 

so  as  to  prevent  the  sea  from  flowing  been     extraordinary     storms.     Commit' 

onto  his  land,  and  th«t  otlier  frontagers  owners   of   tiewrrs   v.   Queen,   Lw  R.  11 

had  done  the  same  thing,  does  not  estab-  .\pp.  Cns.  449,  50  L.  .T.  M.  C.  N.  S.  I,  55 

lish  a  preserivtive  liability  on  the  part  T.,  T.  X.  S.  493,  34  Week.  Rep.  721.  51 

of  each  frontager  to  maintain  the  wall  •!.  P.  227,  AlHnning  L.  R,  14  Q.  B.  Div. 

for  the  protection  of  the  adjoining  land-  MW. 

owners.  Hudson  v.  Tabor,  L.  R.  2  Q.  B.  *llooke's  Case,  5  Coke,  996. 
Div.  290,  46  L.  J.  Q.  B.  X.  S.  463.  36  L.  'liookc's  Case,  5  Coke.  99/,. 
T.  N.  S.  492,  25  Week.  Rep.  740,  Affirm-        ^Reg,  v.  Bakey ,  \.    R.  1  q,  ]V  iVl\,  % 

ing  T..  R.  1  Q.  B.  Div.  225,  34  L.  T.  N.  S.  L.   J.  Q.   B.  \.   S.  242,   15   Week.  Rep. 

249,  46  L.  J.  Q.  B.  N.  S.  190,  24  Week.  1144. 
Rrp.  579.  "See  S  2.V2a,  ante. 

*King  V.  Commissioners  of  Seicers,  I 
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fannot  be  held  liable  for  injuries  caused  by  nonrepair  of  the  bank 
if  he  was  not  in  fault.^^  The  fact  that  the  state  requires  the  making 
of  repairs  at  certain  times  of  the  year  does  not  prevent  the  local  au- 
thorities from  requiring"  fhirnn  at  other  times  if  they  are  necessary  to 
prevent  disaster."  A  statute  providing  a  summary  remedy  to  compel 
a  municipal  corporation  to  care  for  a  levee  does  not  extend  to  com- 
|)elling  it  to  construct  a  new  embankment  if  one  is  needed.**  If  a 
frontager  constnicts  an  embankment  for  his  o\^ti  benefit,  he  cannot 
recover  the  cost  from  the  board  of  levee  commissioners,  where  his 
work  does  not  enter  into  their  plans.* ^  I'ndcr  the  civil  law,  there  was 
a  right  to  repair  and  strengthen  the  banks  of  rivers  so  long  as  navi- 
j^ation  was  not  impeded. ^^  If  a  corporation  acquires  rights  on  the 
water  front,  it  will  be  charged  with  duties  which  rested  on  its  ven- 
dors.'* And  if  it  makes  excavations  which  in  fact  make  it  a  front- 
ager, it  may  be  charged  with  the  duties  of  one.'®  The  fact  that  the 
corporation  is  liable  to  indictment  for  failure  to  repair  the  bank  does 
not  deprive  the  public  of  the  right  to  proceed  by  mandamus  to  com- 
pel it  to  do  so.**  If  the  embankment  constructed  was  not  of  the  re- 
quired height,  the  fact  that  the  injiiry  was  done  by  an  extraordinary 
tide  will  not  absolve  tlie  owner  from  liability  if  the  damage  would 
iiot  have  been  so  great  had  the  duty  been  complied  with.*®    The  own- 

''Watmm  r.  Ledow,  8  La.  Ann.  68.  "Dig.  L.  43,  Title  16,  §  1. 

Ptoaten  who  put  their  levees  in  good  ^'^Savannah,  F,  d  W.  R.  Co,  v.  Late  ton, 

repair  to  the  satisfaction  of  the  inspect-  75  Ga.  192. 

or,  and  wlio  keep  hands  employed  dur-  *^A  dock  company  excavating  a  bay 
ing  high  water  to  watch  them  and  close   in  the  channel  of  a  river,  and  making  a 

breaks,  are  not  liable  to  adjacent  own-  cut  from  the  bay  into  its  dock,  which  is 

ers   damaged    by    waters    which     came  some  distance  back  from  the  river,  and 

through    a    crevasse,    under    La.    Civil  in  so  doing  destroying  the  existing  river 

^V)de,  arts.    2294,   2205,    rendering   one  wall,    become    frontagers   on    the    river,, 

whose  levee  is  broken  by  his  own  n^-  and  as  much  liable  to  maintain  a  proper 

lect  liable  for  the  damage  caused  there-  river  wall  as  other  owners  adjoining  the 

by.    Le  Blanc  v.  Pittman,  16  La.  Ann.  river.     And   this  liability  is  not  satis- 

'*30.  fled   by   constructing  a   wall   around   a 

"Foliee  Jury  v.  Hampton,  5  Mart.  N.  cur\'e  of  the  bay,  leaving  an  opening  in 

^.  389.  it  for  the  cut  leading  to  the  dock,  but 

"i8r/«<e  «p  rel.  yew  Orleans  v.  Xew  Or-  such    wall    must   be   a   continuouii   one. 

feoM  d  N.  K.  R.  Co.  42  I^.  Ann.  138,  7  And,  if  the  lock  is  open  at  the  junction 

So.  228.  of  the  cut  and  bay,  a  proper  wall  must 

"TempleUm  v.  Morffan,   16  La.   Ann.  be  (ionHtructed  along  the  sides  of  the  eut 

^38.,  so  as  to  keep  back  the  water  from  the 

The  rule  that  when  one  takes  a  bene-  surrounding  land,  and  the  dock  com- 
flt  from  the  result  of  another's  labor  he  pany,  failing  so  to  do,  is  liable  for  flood- 
is  bound  to  pay  for  the  same  does  not  ing  adjoining  lands.  Nitro-Phosphate 
mider  a  county  liable  for  the  cost  of  the  d  0.  Chemical  Manure  Co,  v.  London  d 
'•onstruction  of  levees,  where  the  benefit  Bt.  K.  Docks  Co,  L.  R.  9  Ch.  Div.  603,  39 
arising  from  the  work  is  immediately  to  L.  T.  N.  S.  4,33,  27  Week.  Rep.  267. 
the  adjacent  property,  and  only  ind-  "Re;t,  v.  Bristol  Dock  Co.  2  Railway 
dentally  to  the  county  at  large.  Boro  Cas.  .'599,  1  Gale  A  D.  286,  2  Q.  B.  64 
V.  PkilUps  County,  4  Dill.  216,  Fed.  Cas.  '^NilroPhosjthate  d  O.  Chemical  Ma- 
Na  1.663.  nure  Co.  v.  London  d  8t,  K,  Docks  Co, 
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er  of  land  adjoining  a  river  cannot  be  said  to  exercise  due  care  in 
constructing  his  sea  wall,  so  as  to  exonerate  him  from  liability  for 
ilood  to  adjoining  lands  occurring  during  an  extraordinary  high  tide, 
where  he  has  constructed  the  sea  wall  of  a  height  several  inches  le&s 
than  that  required  by  the  commissioners  of  sewers,  although  he  am- 
structed  it  higher  than  any  tide  which  had  been  experienced  during 
the  previous  forty  years.** 

352a.  Duty  of  individual.—-  As  stated  in  the  preceding  section,  the 
duty  to  construct  and  maintain  sea  walls  may,  by  custom,  prescrip- 
tion, express  grant,  or  otherwise  rest  upon  the  owner  of  the  land 
fronting  on  the  shore.  But,  the  duty  to  furnish  protecticm  from  the 
sea  being  a  public  one,  the  individual  is,  in  the  absence  of  such  spe- 
cial circumstances,  under  no  greater  obligation  to  maintain  a  levee 
or  sea  wall  for  the  benefit  of  others  than  he  is  to  drain  for  their  bene- 
fit He  cannot  be  required  to  confine  the  waters  to  their  bed  for  the 
benefit  either  of  his  neighbors  or  of  navigation.*  Formerly  the  duty 
was,  by  statute,  imposed  upon  the  frontagers  to  maintain  levees,  in 
Louisiana.  This  statute  seems  to  have  been  enforced  without  ques- 
tion as  to  its  constitutionality.^  But  this  statute  was  subsequently 
repealed,  and  since  its  repeal  there  has  been  no  authority  to  require 
the  frontager  to  construct  the  levees.*  Under  the  law  as  it  formerly 
existed  it  was  held  that  one  who  failed  to  make  repairs  upon  the  levee 


L.  R.  0  Ch.  Div.  503,  39  L.  T.  N.  S.  433, 
27  Week  Rep.  267.  The  court,  while  it 
found  that  the  defendant  was  bound  by 
statute  to  construct  a  wall  of  greater 
hei^t  than  the  one  constructed,  and 
was,  therefore,  liable,  held  that  the 
great  height  of  the  tide  might  properly 
be  regarded  as  an  act  of  God,  and,  in  the 
absence  of  the  statute,  would  have  ex- 
onerated the  defendant.  In  so  deciding 
the  court  said  that  the  fact  that  a  tide 
of  similar  height  had  occurred  a  year 
or  two  previous,  but  had  never  been 
known  to  have  occurred  before  in  the 
history  of  the  world,  does  not  carry 
with  it,  or  import,  any  probability  of  a 
recurrence  so  as  to  prevent  the  recur- 
rence from  being  considered  an  act  of 
God,  as  it  is  enough  that  the  tide  was 
extraordinary  and  such  as  could  not 
reasonably  have  been  anticipated. 

"Nitro-Phosphate  d  0.  Chemical  ^f<l' 
nwe  Go.  v.  London  d  8L  K,  Docks  Co, 
U  R,  9  Ch.  Div.  503,  39  L.  T.  N.  S.  433, 
27  Week.  Rep.  267. 

^Philadelphia  v.  Scott,  81  Pa.  80,  22 
Am.  Rep.  738. 

Tn  Baltimore  v.  Lefferman,  4  Gill, 
42rn  45   Am.  T>ec.   145,  the  decision  of 


the  trial  court  was  affirmed  by  a  divid- 
ed court  to  the  effect  that  the  act  of 
1821,  providing  that,  for  the  more  per- 
fect security  of  the  basin  and  liari>or  of 
Baltimore,  the  corporation  thereof  shall 
have  the  power,  whenever  it  may  deem 
the  same  necessary,  to  compel  owners  of 
property  binding  on  Jones  Falls,  within 
the  limits  of  the  city,  to  wall  up  the 
same  so  far  as  the  property  shall  bind 
on  the  falls,  in  such  manner  as  the  cor- 
poration, by  ordinance,  may  direct,  was 
unconstitutional  because  it  proposed  to 
carry  out  at  their  expense  an  improve* 
ment  for  the  general  benefit  of  the  city. 

^Barataria  d  L,  Canctl  Co.  v.  Field,  17 
T^a.  421 ;  Grant  v.  MoDonogh,  7  l4U  Ann. 
447. 

A  law  requiring  landowners  on  the 
banks  of  the  Mississippi  river  to  make 
and  keep  up  levees  is  not  a  law  impos- 
ing a  tax,  within  the  meaning  of  the  act 
of  Congress  exempting  from  taxation 
for  five  years  land  purchased  of  the 
United  States.  Crowley  v.  Copley,  2 
La.  Ann.  320. 

*8urgi  v.  Matthews,  24  La.  Ann.  613; 
Police  Jury  v.  Tardos,  22  La.  Ann.  58. 
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in  front  of  his  premises  was  liable  for  the  cost  of  them,  on  the  ground 
that  he  was  beneiited  to  that  extent  for  the  value  of  the  work  per- 
formed by  the  parish,  where  it  was  absolutely  necessary  to  preserve  his 
land  from  inundation  which  would  have  exposed  the  frontager  to  suits 
for  damages  by  the  neighboring  proprietors;^  and  that  the  right  to 
recover  the  money  expended  might  be  conferred  upon  the  parish  after 
the  work  was  done;^  but  that  tlie  landowner  was  compellable  to  re- 
pair levees  only  in  pursuance  of  parish  regulations,  which  could  not 
\)e  considered  as  in  forc^  until  after  promulgation.**  As  seen  in  the 
prece<ling  section,  the  custom  is  quite  general  in  England  to  require 
the  owner  of  the  bank  to  keep  it  in  rey)airJ  But  this  depends  upon 
«  special  custom  or  obligation  assumed  by  the  landowner,  for  in  Hud- 
von  V.  Tahor^  it  was  held  that  no  common-law  liability  rests  upon 
one  whose  land  fronts  upon  a  creek  or  arm  of  the  sea  to  keep  in  re- 
pair a  sea  wall  so  as  to  prevent  the  sea  from  flowing  onto  his  land, 
and  dience  onto  adjoining  lands.  The  riparian  owner  cannot  be  re- 
fjnired  to  repair  a  bank  constructed  by  the  state.®  A  city,  not  be- 
ing bound  by  its  charter  to  keep  the  sea  walls  in  repair,  is  not  liable 
for  failure  so  to  do ;  it  does  not  become  liable  by  reason  of  its  being 
a  grantee  of  the  Crown.  The  court  said  that  it  did  not  consider  tliat 
A  subject  has  any  mode  of  compelling  the  Crow-n  to  repair  a  sea  wall, 
and  hence  its  grantee  would  not  be  liable  to  do  so.*®  Under  the  for- 
mer Louisiana  law  the  frontager  was  bound  to  exercise  his  utmost 
<'ndeavor8  to  maintain  the  banks  in  a  safe  condition,  and  was  liable 
for  injuries  because  of  his  failure  so  to  do;**  but  in  case  a  breach 
'•ccurred  without  his  fault  he  was  not  obliged  to  repair  it  unaided.** 
i-nder  the  present  law  in  that  state  the  frontager  is  no  more  com- 
{)elled  to  repair  the  banks  than  are  persons  in  such  situations  in  other 
-tates.*'  Even  if  the  duty  to  repair  the  banks  rests  upon  the  ri- 
parian owner,  the  state  is  not  deprived  of  its  power  to  act  in  the  mat- 
ter.**    In  order  to  render  the  frontager  liable  to  refund  money  ex- 

*  Police  Jury    ▼.    McDo^wgh,    10    La.  low  water  lines  out  of  the  public  use, 

Ano.  ^5.  And  in  effect  appropriated  it  to  the  ufte 

^Police  Jury  v.    M'Donogk.    7    Mart,  of  the  owner  of  the  qualified  title  by 

ilA.)  8.  erectinj?  a  bank  thereon  to  protect  )ns 

*Bauligny  v.  Dormenon,  2  Mart.  N.  S.  marsh  landn,  it  is  just  that  he  bear  the 

^55.       '  duty  of  repairing  it.     Ibid. 

*Cal)i8.  Sewers,  115.  ^^Lyvie  Regis  v.  Henley y  3  Barn.  &  Ad. 

'U  R.  2  Q.  B.  Div.  290,  46  L.  J.  Q.  B.  80,  6i  Binsr.  91;   Coram  v.  8t,  John,  12 

N.  S.  463.  36  L.  T.  N.  8.  492,  25  Week.  N.  B.  443. 

Rep.  740.  Ammiing  L.  R.  1  Q.  B.  Div.  "W<i<«on  v.  Ledoux,  6  La.  Ann.  700. 

225.  34  L.  T.  N.  S.  249,  46  L.  J.  Q.  B.  "Lepretre  v.   General   Council,   8   Ln. 

N.  S.  190,  24  Week.  Rep.  579.  Ann.  22. 

^Philadelphia  v.  Scott,  81  Pa.  80,  22  "iVetc  Orleans,  Ft.  J.  d  G.  I.  R.  Co.  v. 

Am.  Rep.  738.  Turcan,  46  La.  Ann.  156,  15  So.  187. 

But  when  thestat«  has,  by  her  own  au-  ^*Siate  v.  Clinton,  26  La.  Ann.  661. 

tbority,  taken  the  land  between  high  and  A   contractor   engaged   in   emergency 
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pended  by  the  parish  it  was  necessary  that  he  should  be  given  notice, 
to  make  the  repairs.^*  A  landowner  liable  for  the  cost  of  construct- 
ing a  levee  in  front  of  his  premises,  and  who  bids  for  the  contract  of 
building  the  work,  which  he  performs,  cannot  recover  the  amount  of 
the  bid  from  the  parish,  since,  being  both  debtor  and  creditor,  the 
claim  is  extinguished  by  confusion.^® 

353.  Levee  as  public  improvement. —  In  the  United  States,  where 
embankments  have  been  used  most  largely  to  protect  the  adjoining  land 
from  the  river  floods,  the  name  of  levees  has  been  given  to  them  rather 
than  sea  walls.  This  use  of  the  terras  is  to  be  distinguished  from  it-^ 
use  to  designate  a  public  landing.*  The  necessity  for  the  protection 
of  adjacent  property  from  such  lloods  is  such,  and  the  necessity  for 
concerted  action  of  the  connnnnity  has  been  so  imperative,  that  the 
fact  that  levees  were  public  improvements  for  the  construction  of 
which  the  power  of  eininout  domain  and  taxation  might  be. exercised 
has  been  more  frequently  assumed  than  stated.  It  has  been  a  com- 
mon practice  to  emjdoy  the  right  of  eminent  ^iomain  to  acquirer  a  right 
of  way  for  them,  and  the  right  of  taxation  to  pay  for  them.  Under 
most  of  the  state  constitutions,  ibis  was  lawful  only  in  case  they  wen- 
public  improvements.  In  England  the  same  theory  has  been  acted 
on.  Most  of  the  levees  or  sea  walls  there  were  constructed  before  the 
question  of  the  duty  to  do  so  reached  the  courts,  and  the  decisions 
therefore  deal  with  the  question  of  repair  rath.M*  than  construction. 
But  it  is  held  that^  in  the  absence  of  anything  to  cast  the  duty  on 
someone  else,  the  duty  to  maintain  the  sea  walls  is  on  the  King.*  S<> 
here,  the  duty  to  construct  and  maintain  the  levees  is  primarily  a  gov- 
ernmental one,  to  be  provided  for  by  the  state.'*  Even  an  embank 
ment  to  reclaim  land  from  the  bed  of  a  river  may  be  a  public  ins 
provement.''  The  public  character  of  the  construction  of  a  public- 
levee  located  by  the  state,  which  has  awarded  to  a  contractor  the  work 
of  constructing  it,  is  not  impaired  by  the  fact  that  third  persons  havt; 
bound  themselves  to  the  contractor  to  supplement  tlie  contract  pritM- 

work  upon  a  levee  ordered  by  the  Or-  *He7ifei/  v.  Lf/hir^  .1  Bing.  91,  3  Barn.  & 

leans  levee  )>oard   is   authorized   to   in-  Ad.  77. 

voke  the  aid  and  assistance  of  policemen  *Ba8s  v.  tttate.  34  La.  Ann.  494;  Mor- 

present   in   arresting  a   person   who   re-  rison  v.  Morcy,  146  Mo.  543,  48  S.  W. 

sists  the  contractor's  entrance  upon  hia  620. 

property  to  execute  the  work,  as  an  ille-  In   Dubose    v.    Levee   Comra.    11    La. 

gal     invasion     of    his    property    rights.  Ann.  165,  the  court  treated  the  right  of 

Koerher  v.  Nnir  Orleans  Levee  Board,  51  the  public  to  erect  the  levee  as  control- 

Tia.  Ann.  5*23.  25  So.  415.  ling,  and  that  of  the  landowner  along 

^^Polioe  Jury  v.  Hampton,  5  Mart,  N.  the  bank  as  subordinate. 

S.  389.  *Payne  v.  Kaums  City,  8t,  J.  d  C,  B. 

""Uereford  ▼.  Police  Jury,  4  Ux.  Ann.  R.  Co.  112  Mo.  <k  17  L.  R.  A.  628,  20  Sw 

172.  \V.  322. 

'See  (  145,  ante. 


i  353J  PUBLIC  IMPROVEMENTS.  133& 

by  sabscriptions  of  money. '^  And  an  appropriation  for  tlie  construc- 
tion of  a  levee  is  not  for  a  private  purpose.®  A  levee  designed  to  pre- 
vent the  overflow  of  the  surplus  waters  of  the  Mississippi  river  is  a 
work  of  public  improvement  within  the  meaning  of  the  Louisiana 
statute  authorizing  the  construction  of  a  system  of  levees  or  other 
public  improvements  to  provide  against  floods,  although  it  is  to  be 
owned  by  private  persons  and  serve  as  a  railroad  bed;  nor  is  it  a 
grant  of  the  property  of  the  state  to  a  private  person  in  violation 
of  the  Constitution.'  Levees  and  dikes  to  restrain  the  waters  of  a 
navigable  river  are  works  of  internal  improvement  within  the  mean- 
ing of  a  constitutional  provision  prohibiting  the  state  from  engagiug 
in  such  works ;  and  the  fact  that  they  might  incidentally  avert  possi- 
ble peril  to  life  is  immaterial.® 

364.  Location  of. —  The  power  to  construct  levees  being  a  public 
one,  the  state,  in  the  exorcise  of  her  police  powers,  has  the  exclusive 
right  to  determine  the  propriety,  location,  and  mode  of  building  them 
vrilhin  her  borders,  and,  after  she  has  so  decided,  and  has  contracted 
for  the  public  enterprise,  a  citizen  or  riparian  owner  on  whose  land 
the  levee  is  about  to  be  built  cannot  effectually  remonstrate  and  re- 
^luirc  that  it  be  constructed  differently;  and,  in  case  of  noncom- 
pliance with  his  demand  by  the  board  of  public  officers  in  charge  of 
rhe  work,  and  in  the  event  of  subsequent  damages  sustained  by  him^ 
he  cannot  hold  the  state  liable,  either  for  compensation  as  for  prop- 
erty taken  for  public  purposes,  or  for  the  injury  sustained  by  him 
in  consequence  of  the  destruction  of  tlie  same.^  But  the  discretion 
i^  to  be  exercised  for  the  public  good,  and  at  the  same  time  not  need- 
lessly to  destroy  or  injure  the  property  of  the  riparian  owner;  and^ 
if  there  is  wanton  injury  to  private  property,  the  court  will  inter- 
fere.*   The  levee  need  not  be  located  exactly  on  the  river  bank  if  the 

*Kgan  ▼.  Hart,  46  La.  Ann.   1358,  14  posed    levee,   if,   in    the   opinion   of  the 

So.  244.  probate  judge  the  name  will  be  condu- 

*8tate  V.  Clinton,  26  La.  Ann.  661.  cive  to  the  health,  convenience,  and  wei- 

lievees  along:  \he  Mississippi  in  Loui-  fare  of  any  number  of  citizens  of  ibe 

*iana  are  not  local  works;  but,  even  if  county,  or  is  necessary  for  the  protec- 

^  considered,  the  general  assemblj''  has  tion  of  the  land.s  of  such  citizens  or  any 

power  to   authorize  their   construction,  of   them    from   overflow,    is   unconstitu- 

and  to  provide  means  of  payment  there-  tional  as  permitting  the  taking  of  pri- 

for.    ibid.  vate     property     for     private     purposes. 

7iOtiwtana,   A.  d  M.  R,  Co.  v.  Levee  Rmith  v.  Atlantic  A  G.   W.  R.  Co.  26 

Comn.  31  C.  C.  A.  121,  58  U.  8.  App.  Ohio  St.  »1;  Wright  v.  Thomas,  29  Ohio 

281,  87  Fed.  504.  St.  346. 

But  a  statute  providing  for  the  con-  *State  <?a?  rel.  Jones  v.  Froehlich,  115 

Hmction  of   levees  and   the  appropria-  Wis.  32,  58  L.  R.  A.  757,  91  N,  W.  116. 

tioa  £ii  lands  therefor  on  the  petition  of  ^Baatt  v.  State,  34  La.  Ann.  494. 

one  or  more  persons  owning  or  occupy-  *Ditbose  v.  Levee  Comrs.  11  La. 

ing  land  adjacent  to  the  line  of  the  pro-  166. 
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conditions  are  such  as  to  require  its  being  placed  further  back.**  When 
the  discretion  of  the  sUite  has  been  houiistly  exercised,  private  injurv 
resulting  from  the  lof»-ation  is  damnum  absque  injuria^  The  right 
of  way  may  Ik?  obtained  by  purchase,  or  by  prescription.*^  A  ripariai* 
owner  has  the  right  to  call  for  a  jury  to  decide  whether  a  change  in 
the  levee  can  Ix*  safely  made  or  not;  and,  if  it  may,  the  authorities 
cannot  refuse  permission  lx*cause  the  oi^aier  will  not  surrender  a  part 
of  his  property  to  th(j  public,  or  burden  it  with  a  servitude  to  which 
other  lands  are  not  subjected.'*  The  right  to  maintain  the  levee  will 
not  be  held  to  have  been  abandoned  where  work  on  it  was  done  when 
ever  necessary,^ 

356.  Exercise  of  eminent  domain  to  acquire  right  of  way. — The  con- 
struction of  a  levee  along  the  bank  of  a  river  is  a  public  use  in  ai<l 
of  which  the  power  of  eminent  domain  may  be  invoked;*  and  the 
title  to  the  fee  of  the  land  may  be  acquired.^  The  fact  that  a  private* 
levee  is  already  constructed  on  die  property  is  immaterial.^     And, 

*Thc   police  jury   have   the   right   to  act  not  being  sufficient  to  start  the  stat 

construct  a  levee  at  a  distance  of  500  ute  of  limitations.     Driver  v.  8t,  Fran- 

yards  from  the  bank  of  the  river  at  a  cis  Levee  Dist,  70  Ark.  358,  68  S.  W.  26. 

point  of  inundation  Avhcre  such  distance  The  construction   of  a  levee  on  each 

is  required  because  of  the  crumbling  na-  side  of  a  river  upon  the  land  of  onf 

ture  of  the  bank,  although  it  will  result  who,  alter  its  completion,  dedicates  tbr* 

in  great  damage  to  the  property  owner,  land  for  a  public  highway,  which  dedi 

who  has  a  large  frontage  of  small  depth,  cation  is  accepted  by  the  board  of  ooun 

Zetwr  V.  Concordia f  7  La.  Ann.  150.  ty  commissioners,  is  not  work  for  ihv 

*Egan  v.  Hart,  45  La.  Ann.  1358.  14  construction    of    w^hich    the   board   can 

So.  244.  lawfully  agi*ee  to  pay,  in  the  absencp  of 

It  is  the  duty  of  lower  proprietors  to  statutor}'  authority  to  construct  levee?, 

accommodate  themselves  to  a  change  in  or  a  showing  that   its   construction  is 

the  levees  required  by  the  public  safety,  necessary  to  protect  an  existing  highway 

as  much  so  as  if  the  change  had  been  oc-  or  public  bridge  or  other  property  or 

casioned   by   the   sudden   caving  of   the  public  interest  of  the  eounty.     GemmiV 

banks  of  the  river  above.     Police  Jury  v.  Arthur,  125  Ind.  258,  25  N.  E.  283. 

V.  Bozman.,  11  La.  Ann.  04.  *Bender8on  v.  Hew  Orleans,  6  La.  416. 

The  owTier  of  property  condemned  for  ''Driver  v.  Si.  Francis  Lcree  Dist.  70 

a  levee  cannot  recover  damages  for  fail-  Ark.  358,  68  S.  VV.  26. 

ure  so  to  place  the  levee  as  to  protect  ^Missouri,  K.  <(r  T.  It.  Co.  v.  Camhern, 

his  adjacent  land  from  the  waters  in  the  66   Kan,   .305,   71    Pac.   809;    Hansen  t 

river,  or  because  the  levee  may  prevent  Hammer,  15  Wash.  315,  46  Pac.  332. 

such  water  from  flowing  ofl*  as  it  other-  '  A   statute   authorizing   a   municipal 

wise  would   and  may  deepen  the  water  corporation  to  lay  out  a  public  ground 

in  its  overflow  on  the  land  between  the  for  the  purpose  of  maintaining  and  pro- 

ombankmcnt  and  the  river,  but  all  oth-  tecting  a  sea  wall  along  the  shore  or 

er  damage,  which  is  not  too  remote,  and  margin  of  a  lake  authorizes  the  taking 

arises  directly  from  the  taking  of  part  of  a  fee  in  the  land  required  for  that 

of  the  land  for  the  levee  purposes,  is  re-  purpose.     Sweet  v.  Buffalo,  A^.  >'.  <£  P 

coverable.     Richardson  v.  Lcvcc  Comrs.  /?.  Co.  79  N.  Y.  293,  Affirming  13  Hnn, 

68  Miss.  539,  9  So.  351.  64.3. 

•A  state   cannot  obtain   title  by  ad-  'The   existence  of   private   levees  on 

verse  possession  where  it  obtains  posses-  part  of  the  lands  over  which  it  is  neo»- 

sion  of  land,  builds  a  levee  by  permis-  sary  to  construct  embankments  for  the 

sion  of  the  owner,  and  keeps  control  of  full  reclamation  of  all  the  lands  within 

the  same  for  seven  years,  possession  by  the  district  will  not  prevent  the  acquire 

permission   with   no  adverse  or  hostile  ment  across   such   lands  of  a  right  of 
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if  neoesisarv',  the  power  may  bo  exercised  beyond  the  limits  of  the 
territorial  subdivision  which  is  seeking  to  exercise  it.^  To  make  the 
proceedings  valid,  however,  the  tribunal  having  jurisdiction  of  the 
proceedings  must  be  legally  constituted.^  But  the  proceeding  is  not 
invalidated  by  the  fact  that  the  damages  of  several  landowners  woi-e 
assessed  by  one  jury,  which  returned  but  one  verdict.® 

366.  Compensation  miut  be  made  for  land  taken. —  Land  takcui  by 
the  state  as  a  foundation  for  a  levee  is  wdthin  the  protection  of  the 
<-onstitntional  provision  that  property  shall  not  be  taken  for  public 
use  without  compensation;  and,  therefore,  the  owner  of  the  land  is 
entitled  to  compensation  before  the  state  can  acquire  a  right  to  main- 
tain a  levee  upon  his  property.*  The  owner  is  not  entitled  to  insist 
on  payment  before  entry  is  made  on  the  land  if  the  necessity  is  press- 
ing and  the  public  faith  is  pledged  to  pay  the  value  of  the  land  tiiken.^ 
But  an  act  requiring  all  claims  for  damages  against  a  board  of  levee 
(tommissionors  to  be  prosecuted  wdthin  three  months  contravenes  a 
constitutional  provision  that  private  pi*operty  shall  not  be  taken  for 
public  use  except  upon  due  compensation  first  being  made  to  the 
owner  in  a  manner  to  be  provided  by  law,  since  the  right  to  institute 
proceedings  cannot  be  lawfully  substituted  for  the  constitutional  right 
to  due  compensation/^  If,  however,  the  Constitution  requires  that 
compensation  be  made  before  possession  is  taken,  injunction  will  lie 

way  therefor,  the  value  of  which  is  mere-  whom  is  without  right  to  t!ie  oHieo. 
ly  increased  by  the  existence  thereof, —   Ibid. 

especially  in  view  of  the  power  given  by       *Levce  Comrs.  v.  Allen^  60  Miss.  93. 
§8454  of  the  California  Political  Code  to       ^Uortan  v.  Hoyt,  11  Iowa,  406;  Hoi- 
do  "all  other  acts  and  things  necessary    lingsioorth  v.  Tensas,  4  Woods,  280,  17 
or  required"  for  the  reclamation  of  the    Fed.  109. 

lands  embraced  in  the  district.  Reola-  Land  of  a  riparian  owner  occupied  for 
maiion  Dist,  No,  5^2  ▼.  Turner.  104  Cal.  the  construction  of  levees,  so  that  she 
334,  37  P»c.  1038.  is  deprived  of  its  possession  and  bencfi- 

*8hawn€€taicn  v.  Baker ,  85  III.  563.  cial  use,  is  taken  or  damaged  within  the 
*The  condemnation  of  land  for  levee  meaning  of  the  common-law  rule,  and 
purpoaes  may  be  enjoined  on  the  ground  such  owner  is  entitled  to  compensation 
that  one  of  the  three  commissioners  ap-  therefor.  Hollingsicorth  v.  Tensas,  4 
pomted  to  a&sess  levee  damages  is  with-  Woods,  280,  17  Fed.  109. 
out  right  to  the  office,  where  such  ques-  ^Peiiricc  v.  Wallis,  37  Miss.  172 ;  Ean- 
t\<m  is  determined  incidentally  to  the  sen  v.  Hammer,  15  Wash.  315,  46  Pac. 
main  question  whether  the  complain-  332;  Lewis  County  v.  Gordon,  20  Wash. 
anfa  property   is  being  taken   without   80,  54  Pac.  779. 

doe  process  of  law.  Hurley  v.  Missis-  Ejectment  will  not  lie  against  the  levee 
sif^pi  Levee  Comrs.  76  Miss.  141,  23  So.  board  for  the  appropriation  of  land  al- 
580.  though  compensation  did  not  precede  the 

The  provision  of  the  Mississippi  act  taking,  since  the  act  of  February  7, 
of  1884.  S  3,  prohibiting  the  granting  1894,  expressly  declares  that  the  remedy 
of  an  injunction  which  interferes  with  therein  provided  shall  be  exclusive  of  all 
the  action  of  a  legally  constituted  board  other  remedies.  Otcevs  v.  Levee  Comrs. 
of  levee  commissioners,  does  not  prevent  74  Miss.  200,  21  So.  12. 
the  granting  of  injunctive  relief  to  re-  *Levee  Comrs.  ▼.  Dancy,  65  MisB.  335, 
strain  the  condemnation  of  land  for  3  So.  r)(>8. 
levee  purposes  by  commissioners  one  of 
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to  prevent  the  taking  of  possession  until  compensation  is  made.*  Tin* 
compensation  must  be  in  money,  and  not  in  the  offset  of  probable 
benefits.^  Everyone  whose  property  will  be  taken  or  destroyed  is 
entitled  to  compensation,  and  this  rule  includes  a  lessee  if  he  has 
property  which  will  be  destroyed  by  the  construction  of  the  levee/' 
A  grantee  of  the  property  is  not  entitled  to  complain  where  the  land 
^vas  taken  before  he  acquired  title."  The  damages  must  be  assessed 
by  the  tribunal  designated  by  the  stat^ite,^  and  the  tribunal  must  have 
the  attributes  of  a  court  of  law.®  The  owner  is  entitled  to  receive 
the  selling  cash  value  of  the  land,  but  not  its  theoretical  value  based 
on  the  opinion  of  witnesses.^^  In  Levee  Comvs.  v.  Harkleronds,^^  tix- 
court  held  tliat  a  landowner  whose  property  is  taken  for  levee  pur 
poses  is  entitled  to  receive  as  com])ensation  the  fair  market  value  of 
i!ie  land  actually  taken  considered  as  a  part  of  the  whole  tract  and 
i!ie  damage  resulting  from  its  intersection  by  the  levee,  as  well  a- 
rc^sulting  depreciation  in  value  of  land  left  in  such  sha)>e  as  ta  be  in- 
complete for  cultivation,  together  with.tlie  damages  suffered  by  the 
tilling  of  natural  and  artificial  drains;  but  he  is  not  entitled  to  dam- 
ages arising  from  the  fact  that  a  part  of  his  farm  is  not  protected  by 
the  line  of  levees  as  located,  nor  to  damages  which  may  result  from  a 

*Pcnricf^  y.  Wallia,  37  Miss.  172;  Hor-  or    householders*'    a^    required    by    the 

ton  V.  Hoyt,  11  Iowa,  400.  statute.     Levee     Comrs.     v.     AUen^     60 

^Penrice  v.  WalUa,  37  Misa.  172.  MisR.  93. 

*  Lever.    Comrn.    v.   Johnston,   66   Miss.        'Snohomish    County    v.    Haytoard,    11 

243,  6  So.  199.  Wash.  420,  39  Pac.  652. 

That  the  landlord  has  been  paid  the       An  act  authoridng  the  appropriation 

value  of  the  crops  taken  upon  the  con-  of  lands  for  the  construction  of  lerees 

etruction  of  a  levee  affords  the  party  is  unconstitutional  where  the  jury  pro- 

Qondemning     the     land     no     protection  vided  therein  are  not  authorized  to  hear 

against  a  proceeding  by  the  tenant  to  the  testimony  or  the  arguments  of  the 

collect  such  damages.     Ihid.  parties,  do  not  sit  in  the  court,  and  are 

A  statute  providing  for  the  erection  not  subject  to  judicial  direction,  either 
of  a  barrier  to  protect  a  beach  upon  in  the  hearing,  or  in  the  making  op  of 
mnking  compensation  for  injury  to  any  their  findings  or  report,  and  hence  have 
person  having  "any  legal  title  in  any  none  of  the  attributes  of  the  jury  pro- 
part  thereof"  is  sufficient  to  require  vided  by  the  Constitution  to  assess  com- 
compensation  to  one  having  a  right  of  pensation  in  money  for  private  property 
common  in  the  beach.  Thomas  v.  taken  for  the  use  of  the  public.  Smith 
Marsh  field,  10  Pick.  364.  v.  Atlantic  d  f!.  \V.  R.  Co.  25  Ohio  Si. 

'Miller  v.  Mississippi  Levee  Comrs.  78  91:  Wriaht  v.  Thomas,  26  Ohio  St.  346. 
Miss.  201,  28  So.  834,  877.  'V.eiw  Comrt^.  v.  Hendricks,  77  Mis- 

The  grantee  of  one  who  acquires  prop-  483,  2V  So.  613. 
erty  on  foreclosure  sale  cannot  recover        The    owiier    of    land    condemned    fo- 

compensation    from    a    leveo    board    for  levee    purposes    cannot    recover   the   ex 

lands  taken  by  it  before  the  foreclosure  pense  of  removing  houses  to  the  protect 

of  the  mortgnpf  and  for  whicli  nnyment  cd  sido  of  the  levee,  rendered  necef>sar> 

was  made  to  the  mortgagor,     /bid.  by  the  annual   overflow  expected,   «»inc«' 

•A    proceeding   to   condenni    land    for  the    injury    is    consequential.     Richard 

levee  purposes  will  be  qurisbed  where  the  son  v.  Levee  Comrs.  68  Miss.  539,  9  S<'- 

record  fails  to  show  that  the  jury  who  351. 
assessrvl  the  damages  wen'  "freeholders        "  62  Mis^.  807. 
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raising  of  tlto  fl«uxl  line  of  the  waters  of  the  river  by  the  erection  of 
the  levees.  General  benefits  arising  from  the  construction  of  the 
levee,  and  shared  in  common  by  all  the  hinds  within  the  district,  are 
not  to  be  considorcMl  in  estimating  the  damages  to  be  paid  to  a  par- 
ticular landowner  for  the  property  taken. *^  Before  the  issuance  of 
a  warrant  for  payment  of  the  compensaiion  can  be  compelled  it  must 
be  shown  that  the  le-ee  has  been  built,  is  in  process  of  building,  or 
that  a  contract  for  its  construction  has  been  made.^^  In  Louisiana 
it  was  held  that  the  necessity  for  levees  is  such  that  the  riparian 
•wner  holds  his  land  subject  to  the  servitude  of  the  right  on  tlie  part 
of  the  public  to  construct  levees  upon  it  without  making  compensa- 
tion to  him  for  the  land  used;  that  the  land  is  not  appropriated,  but 
Mioroly  subject  to  the  public  servitude  under  which  it  is  held.^*  It 
was  further  held  that  the  provisions  of  the  Federal  Constitution  as 
to  due  proc(*s3  of  law  and  compensation  do  not  apply  to  forced  con- 
tributions for  levee  purposes.**  But  the  owner  of  buildings  on  the 
line  of  a  new  levee,  which  are  torn  down  by  order  of  the  authorities, 
is  entitled  to  compensation  therefor.  The  levee  servitude  attaches 
to  the  soil  alone. ^®  And  land  cannot  be  taken  without  compensation 
for  levee  purposes  where  the  levee  was  not  originally  required  to 
protect  the  owner's  land  from  overflow,  but  has  been  rendered  neces- 
sary by  the  closing  of  a  bayou  in  order  to  reclaim  swamp  lands.* ^  In 
Levee  Inspectors  v.  Crittenden}^  it  was  held  that,  even  if  in  the  origi- 
nal Louisiana  territory  there  is  a  servitude  upon  lands  bordering  upon 
the  Mississippi  river,  which  justifies  the  taking  of  land  for  a  public 
levee  without  compensation,  the  state  of  Arkansas  has  never  claimerl 
or  asserted  it,  and  it  cannot  be  enforced  in  the  Federal  court. 

357.  Compensation  for  injuries  done, — The  manncT  in  which  water 
attacks  and  overflows  the  land  is  such  that  the  erection  of  barriers  to 
prevent  its  overflowing  one  parcel  of  land  will  almost  necessarily  re- 
sult in  its  flowing  to  a  greater  extent  upon  adjoining  property.  The 
([uestion  then  arises,  Ilow  far  can  one  landowner  make  a  use  of  his 

"Leore  Inspectors  v.  Criitendcii,  36  C.  tion,    siioh    servitude    attaches   to   laml 

C'.  A.  418.  94  Fed.  615.  the  title  to  which  is  derived  from  the 

"Bj- par/c  Crwr,  10  Ark.  193.  United    States.     Kldridge   v.    Trczevant, 

"Dii6o«e  V.  Levrf  Comrs.  11  La.  Ann.  160  U.  S.  452.  40  L.  ed.  490,  16  Sup.  Ct. 

165,.  Peart  v.  Meeker,  45  Ia.  Ann.  421,  Rep.  345. 

12    So.    490;     Hart    v.    Orleans  Levee  ^^Excelsior    Planting    d    Mfg.    Go.    v. 

Comrn.  .W  Fed.  559.  Green,  39  Lo.  Ann.  455,  1  So.  873. 

Where,  by  the  state  law,  lands  border-  ^^Miihoff  v.   Carrollton,   12  La.  Ann. 

in^  on  a  river  are  subject  to  a  servitude  185. 

whereby  such  portions  of  them  as  may  ''"'Gash  v.  Whitmore,  13  La.  Ann.  401, 

be  neoeasary    for    the    construction    of  71  Am.  Dec.  515. 

Isreet  may  be  used  without  compensa-  ^  36  C.  C.  A.  418,  94  Fed.  613. 
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property  the  inevitable  effect  of  which  will  cause  injury  to  his  neigh- 
bor ?  There  are  many  difficulties  in  the  solution  of  tliis  problem, 
but  the  courts  are  fairly  consistent  in  their  attempts  at  its  solution. 
In  the  first  place,  all  efforts  at  the  reclamation  of  land  and  its  piH>- 
tection  from  overflow  are  in  the  interests  of  the  public  welfare,  and 
are  to  be  encouraged  so  far  as  possible  while  keeping  the  main  ob- 
ject in  view.  Any  rule  which  would  prevent  the  construction  of  a 
leveo  because  the  effect  would  be  to  cast  more  water  onto  neighboring 
j)roi)erty  would  be  in  the  direction  of  stagnation  and  the  stifling  of 
enterprise.  It  retards  progress,  and  should  not  be  adopted  unless 
its  adoption  is  absolutely  necessary.  There  is  no  rule  which  can  be 
made  applicable  in  all  case^;  so  that,  before  determining  what  the 
rights  and  duties  are  in  any  case,  the  particular  circumstances  of  the 
case  must  be  kept  in  mind.  Beginning  with  land  on  the  seashore. 
Lord  Tenterden,  in  King  v.  CGmmiHsiovers  of  Sewers,^  held  that  the 
sea  was  a  conmion  enemy  to  be  fought  by  each  indi\4dual  whose  land 
bordered  on  it  as  best  he  could ;  and  that,  therefore,  commissioners  of 
sewers,  acting  bona  fide  and  for  the  benefit  of  the  level  to  which 
they  were  appointed  in  erecting  certain  defenses  against  the  inroads 
of  the  sea,  are  not  liable  to  the  owners  of  adjoining  lands  not  within 
the  level  for  thereby  causing  the  sea. to  flow  with  greater  violenct* 
against  such  land  to  its  injury.  This  must,  of  necessity,  be  so  be- 
cause no  one  is  obliged  to  submit  to  the  encroachment  of  the  sea  be- 
cause his  erection  of  barriers  would  require  his  neighbor  also  to  erect 
them  to  save  his  property.  The  same  rule  applies  to  adjoining  own- 
ers on  a  river  bank.  One  cannot  forbid  the  erection  of  embankments 
by  his  neighbor  to  keep  the  water  off  his  land  because  that  ^vill  neces- 
sitate their  erection  by  himsolf  also.  But  in  case  of  rivers,  a  new 
element  enters  into  the  consideration.  The  manner  in  which  the  Avater 
in  times  of  flood  leaves  the  channel  is  such  that  the  effect  of  the  erec- 
tion of  a  bank  along  one  side  will  be  to  cast  the  water  directly  across 
the  stream,  not  only  onto  the  land  which  it  formerly  flooded,  but  ontt> 
land  which  it  did  not  formerly  reach.  This  is  a  direct  trespass  on 
such  land,  and  is  an  act  which  one  landowner  has  no  right  to  commit 
Under  such  circumstances,  sto])s  should  be  taken  for  a  common  im- 
provement, and  the  individual  should  not  be  permitted  to  act  ^lone 
to  the  deti'iment  of  all  other  landowners  along  the  stream.*  But 
even  here  there  is  an  exception  to  the  rule,  which  is  stated  in  Lamb  v. 
Reclamatio7i  Dist  No.  JOSy^  as  follows:  A  reclamation  district  is  not 

'  8  Bam.  k  C.  355.  2  Mann.  &  R.  468.       •IS  Cal.  125,  2  Am.  St  Rep.  775,  U 

» Soo  pf}st,  g  5.^0.  Pac.  625. 
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liahlf  for  inrliroct,  i-enioto,  and  consequeutial  damages  resulting  to 
land  on  tht^  op|)osite  side  of  tho  river  from  the  overHow  thereof  by 
na^oii  ot  it«  construction,  for  the  protection  from  overtlow  of  the  lands 
within  the  district,  of  a  levee  acn»ss  the  moutli  of  a  slough  which 
would  otherwise  have  carried  off  part  of  such  flood  waters.  In  addi- 
tion to  the  casting  of  water  across  the  stream,  the  C4 instruction  of  £ 
levee  will  have  a  tendency  tc  interfere  with  drainage  and  hold  water 
onto  the  land  proU^cted  by  it  in  such  a  way  as  to  be  a  positive  detri- 
ment to  it^  In  states  where  the  Constitution  j>rovides  for  the  pay- 
ment of  damagt^s  for  land  injured  as  w-ell  as  taken,  the  liability  of 
ihe  land  to  such  injury  may  form  an  element  of  the  damages  to  be 
awarded  to  the  landowner.*  And,  if  no.  provision  whatever  is  made 
for  damages  for  the  land  taken,  the  construction  of  a  levee  which 
will  obstruct  the  drainage  of  lands  will  he  enjoined.'^  The  various 
ilistricti?  having  charge  of  the  construction  of  levees,  however,  act  an 
the  ajrtints  of  the  state,  and  are  not  liable,  in  the  absence  of  consti- 
tutional provisions,  for  injuries  caused  to  private  lands,  imless  made 
so  bv  statute.^     The  mere  fa(*t  that  the  construction  of  the  embank- 


*/?ic/mr<'jw>n  v.  hfiMMissippi  Levee 
r'omrs.  77  Mis«.  518,  2(5  So.  963. 

A  property  owner  whose  land  is  taken 
for  levee  purj>oHes  may  recover  tlie  nec- 
if'wy  expenne!*  of  draining  bis  land  on 
either  s»ide  of  the  levee  from  an  overflow 
or  w^epage  of  rainwater,  bnt  not  for  the 
drainage  of  overflow  or  seepa^^e  wat«r 
roming  from  the  river.  KichardHon  v. 
Lewe  Comrn.  68  Miss.  539,  9  So.  351. 

K  city's  liability,  if  any,  for  direct  or 
consequential  damages  to  the  lands  of 
others  by  the  const  met  ion  of  levH»s  in 
the  exercise  of  its  police  power  for  the 
protection  of  life  and  property,  under 
rial.  Const,  art.  1,  $  14.  which  provides 
that  private  property  shnll  not  be  taken 
or  "damaged"  for  public  use  without 
jiwt  compensation,  Iwing  ujKm  its  obli- 
gation to  compensate  the  damages  re- 
sulting from  the  rightful  exercise  of  its 
power,  and  not  for  a  tort,  a  contractor 
who  has  merely  constructed  the  work 
carefully  and  properlj-  according  to  the 
plan  is  exempt  from  liability  ther(  for. 
Oe  Baker  v.  Southern  California  H.  Co. 
106  Cal.  257,  46  Am.  St.  Rep.  237,  39 
Pac.  610. 

•A'x  parte  Martin,  13  Ark.  198.  58 
Am.  Dec,  321. 

And  it  is  immaterial  that  the  commis- 
^ioners  are  acting  as  agents  of  the  st^ite. 

'A  city  not  bein^  liable  for  damages 
to  the  landa   of  otiiers   resulting  from 


mere  errors  of  judgment  in  the  adoption 
of  plans  and  location  of  lines  for  the 
construction  of  levees  in  the  exercise  of 
its  police  power,  one  executing  the  work 
with  due  care  and  according  to  such 
plans  is  equally  exempt  from  liability 
for  any  direct  or  eonHe<|uential  damages. 
De  Bakrr  v.  Southern  California  R,  Co* 
106  Cal.  257,  4(»  Am.  St.  Rep.  237,  39 
Pac.  610. 

To  entitle  a  claimant  to  maintain  an 
action  in  the  United  States  court  of 
claims  for  the  overflow  of  his  lands,  it 
must  appear  that  his  claim  is  based  on 
con(ract,  <'xpress  or  implied,  and  is  not 
merely  consequential ;  so  that,  when  the 
I'nited  States  constructs  a  revetment 
along  the  natural  channel  of  a  stream  to 
prevent  its  further  erosion  it  is  not  lia- 
ble on  a  claim  based  on  an  allegation 
that  the  natural  flooding  of  lower  lands 
is  thereby  made  permanent,  whereas  the 
water  woiilil  otherwise  have  gradually 
re<?eded.  Bedford  v.  United  States,  3*6 
(;t.  CI.  474. 

The  fact  that  the  damages  to  the 
lands  of  an  owner  in  a  drainage  district 
by  reason  of  back  water  and  the  filling 
up  of  water  courses  by  the  construction 
of  a  district  levee  equaled  its  proportion- 
al part  of  the  benefits  accruing  from  the 
expenditure  of  a  former  assessment, 
does  not  prove  that  the  expenditure  of 
an  additional  sum  to  be  raised  by  a  sec- 
ond assessment  to  raise  and  strengthen 
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iiients  along  a  streani  hastens  the  flow  of  the  water  so  that  it  is  more 
likely  to  injure  the  milling  property  on  tlie  stream  gives  tho  owner 
of  the  mill  no  cause*  of  complaint^  The  Mississippi  Constitution 
excludes  from  the  ri/L»lii  to  compoii^ation  land  left  outside  of  the  levee 
when  it  i^  located."^  Jii  C4ise  of  urgent  necessity,  tlie  levee  may  bo 
cut  to  save  life  and  property  without  liability  for  the  injury  thereby 
inflicted  on  the  property  protected  by  it.**  In  case  fruit  trees 
destroyed  by  the  maintenance  of  a  levee  arc  to  be  paid  for,  their 
value  is  to  be  estimat^jd  by  what  they  are  worth  on  the  premises,  and 
not  when  taken  up  and  removed  to  another  place.^®  If  a  municipal 
<x)rporation  attempts  to  exercise  its  power  to  construct  a  levee,  and 
exercises  it  so  negligc^ntly  tUat  water  is  forced  onto  private  property 
to  its  injury,  it  may  be  held  liable  for  the  resulting  damages.  Thu;<, 
when  a  city,  acting  under  legislative  authority  given  for  the  purpose 
of  preventing  injury  to  highways  and  private  lands,  constructs  an  em- 
bankment along  a  stream  whereby  waters  are  confined  within  it> 
channel  which  otherwise  would  flow  across  the  country  to  another 
stream,  but  docs  not  continue  the  embankment  so  far  as  the  dictates 
of  common  skill  would  advise,  so  that  in  times  of  freshet  the  increased 
volume  of  water  destroys  private  property  below  the  end  of  the  levee, 
the  city  will  be  liable.*^  A  municipal  corporation  is  not  relieved  from 
liability  for  dam  ages  to  property  by  thxHl  waters  due  to  its  negligent 
failure  to  construct  in  such  manner*  as  to  protect  such  property  a 
levee  built  imder  legislative;  authority  for  the  expiv'^s  purpose  of  pro- 
tecting it,  because  the  statute  does  not  contain  a  pnivision  for  paying 
damages  of  that  kind.^-     But  no  liability  attaches  to  a  city  by  reason 

the  levee  wiU  not  benefit  such  land  over  to  their  bein^  left  outride  of  the  levee, 

and  above  daninjres,  and  the  record    of  Ihniran  v.  Lerce  Comrs.  74  Miss.  125,  20 

the  former  assessment  is  not  admissible  So.  H;3S. 

in  evidence  for  that  purpose.     Lovcll  v.  But  the  provision  does  not  preclude  an 

Sny  Island  Lcvec  Drainage  Dist.  150  111.  awnrd  for  damages  to  land  !»etween  an 

188,  42  N.  K.  000.  old  levpo  and  a  new  one  constructed  in 

'  No  recovery  can  be  bad  by  the  owner  side   of  the  old   one,   from   interference 

of  a  mill  and  dam  for  injury  thereto  in  with  drainage  by  the  new  levee.     Ibid. 

times  of  high  water,  by  the  careful  con-  ''Smcomh  v.  Tiftdale^  02  Cal.  575. 

struction   above   them,   by   co\inly   com-  ^"Monipomcrt/  v.  Locke,  72  Cal.  75,  13 

roissioners,  of  a    wall  necessary  to  pro-  Pac.  401. 

tect  from  overdow  a  p\iblic  road  on  tho  ^^Rarrfpii  v.   Portage,  79  Wis.   126,  4S 

bank  of  the  river, — esj)ecially  where  the  N.  W.  210. 

erection  thereof  was  rendere<l  necessary  In  such  cise  the  cost  of  extending  the 

by  the  construction  of  the  d.un.     Tyaon  levee  may  be  recovered  as  part  of  the 

T.  Baltimore  Counitf.  28  Md.  510.  damages.     Ibid. 

•Under  this   provision   no  award  can  ^^liarden  v.  Portage,  70  Wi.s.  126,  48 

be  mode  for  the  cost  of  removing  builil-  N.  W.  210. 

ings  from  between  the  ohl  and  new  levee  Damages  to  property  from   flood  wa- 

inaide  of  the  new  levee,  which  must  have  ters  are  Tiot   waived  by  con.sent  to  Ute 

been  made  shortly  in  order  to  save  them  construction  of  and  giving  the  right  of 

from  the  river,  since  the  e\'peiis«»  is  due  wav  for  a  levee  which  was  not  ooostruet- 
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of  the  overflowing  of  low  lands  by  back  water  from  a  river  on  ac- 
TOunt  of  the  insufficiency  of  levees  constructed  by  it  along  a  natural 
water  course  or  drain  tributary  to  the  river,  and  used  by  the  city  for 
the  escape,  merely,  of  surplus  water  flowing  into  it  from  the  natural 
inclination  of  the  ground,  under  a  statute  which  merely  grants  the 
power  to  acxjuire  sites  for  levees,  which  may  be  exercised  or  not  ac- 
cording to  the  discretion  of  the  pro])or  municipal  authorities,  in  view 
of  the  public  considerations  by  which  its  exercise  might  be  affected, 
and  which  imposes  no  duty  upon  it  to  construct  levees  for  the  pro- 
tection of  low  lands  from  such  overflow.**  A  municipal  corporation 
which  merely  assumes  the  construction  and  maintenance  of  a  levee 
is  not  liable  for  failure  to  maintain  it  in  such  condition  that  it  will 
not  give  way  and  cause  injury  to  property.**  So,  the  board  of  Mis- 
sissippi levee  commissioners  constituting  a  public  corporation  to 
which  the  construction  and  repair  of  levees  is  intrusted,  and  for 
which  purpose  a  fund  is  raised  by  special  ta^,  cannot  be  held  liable 
for  damages  resulting  from  the  negligence  or  defective  work  of  their 
employees  in  the  construction  of  levees  so  as  to  subject  such  special 
fund  to  the  payment  of  the  claim.*^  The  rules  laid  down  in  this 
and  the  preceding  section  require  the  public  to  pay  for  materials 
which  are  taken  for  the  construction  or  repair  of  the  levee.*® 

388.  Constmction  of  levee. —  The  consti-uction  of  levees  is  no  part 
of  the  duty  of  a  municipal  corporation,  and  it  cannot  engage  in  such 

ed  far  enough  to  protect  the  property  things,    would    have    backed    upon    the 

from  the  damages  complained  of,  where  premises,  where  the  instrument  granting 

tbe  owner  subsequently  refused  to  give  the  license  was  not  signed  by  the  city,  no 

such  right  of  way  until  the  levee  should  consideration   passed   from  the  signers, 

be  extended    ifurther  to    protect    such  and  the  instrument  contained  no  terms 

property,  and  notified  the  municipal  au-  binding  the  city  to  the  construction  of 

thorities  that,  if  they  did  not  so  extend  levees  of  sufficient  strength  to  exclude 

it,  his  property   might  be  flooded  and  back  water  from  the  river,  nor  to  main- 

dtmaged.    Ibid.  tain  such  levees  as  it  might  construct. 

''Hamilton  ▼.   Aahhrook,  62  Ohio  St.  Hamilton  v.  Ashhrook,  62  Ohio  St.  611. 

511.  57  N.  E.  239.  67  N.  E.  239. 

^S^peUman  t.  Caledonia  ( Wis. )  94  N.  ^*'Nugent  v.  Mississippi  Levee  Comrs. 

W.  27;  WiUson  v.  Boise  City   (Idaho)  68  Miss.  197. 

65  Pat  887 ;   Collins  v.  Macon,  69  Ga.  ^Levee  Inspectors  v.  Crittenden,  36  C. 

542:  Betham  v.    Philadelphia,   196   Pa.  C.  A.  418,  94  Fed.  613;  Koerher  v.  New 

^2,  46  Atl.  448.  Orleans  Levee  Board,  61  La.  Ann.  623. 

A  city  which,  in  the  execution  of  a  li-  26  So.  415. 

tenne  given  by  owners  along  a  natural  A  levee  board  is  entitled  in  an  emer- 

water  course  or  drain,  constructs  levees  gency   to   enter   upon    private   property 

or  embankments  to  confine  water  com-  and  excavate  earth  needed  to  strengthen 

ing  from  the  area  of  natural  drainage  the  levee  at  or  near  that  point  to  pre 

«»d  to  protect  its  streets  and  neighbor-  vent  a  threatened  overflow  and  inundu- 

tng  knds  from  inundation,  is  not  liable  tion,  but  it  should  thereafter  refill    the 

for  the  overflowing  of  lands  by  the  giv-  lots  at  least  as  full  as  before.     Koerher 

ing  way  of  the  levees  on  account  of  l«ck  v.    Orleans   Levee    Board,   62   La.  Ann. 

water  from  a  river  into  which  such  drain  2110,  28  So.  318. 
flowft.  and  which,  in  the  natural  state  of 
Vol.  II. — Waters,  86. 
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work  without  authority  from  the  legislature,  unless  it  is  neoessaiy  to 
render  its  streets  or  other  property  which  it  is  obliged  to  protect  safe.* 
To  enable  a  local  government  to  engage  in  the  construction  of  a  levee, 
the  authority  must  be  expressly  conferred,  and  will  not  be  implied 
froia  mere  authority  to  drain.^  If  necessary  to  the  protection  of  its 
property,  a  state  may,  with  the  consent  of  another  state,  construct  a 
levee  within  the  territory  of  the  latter,  and  the  agreement  to  that 
eflFect  is  not  prohibited  by  the  Federal  Constitution.^  The  determi 
nation  of  the  proper  authorities  that  certain  lands  can  be  reclaimed 
by  the  construction  of  a  levee,  and  that  it  is  therefore  desirable,  is 
conclusive  upon  the  courts,  unless  the  legislation  violates  the  Con 
stitution.*  The  raising  of  a. street  to  act  as  a  levee  is  a  new  use  which 
entitles  the  abutting  property  to  additional  compensation;'  and,  in 
case  the  levee  is  w^ashed  away,  the  duty  of  the  municipality  to  repair 
its  streets  does  not  require  it  to  rebuild  the  sea  walL*  The  statutorv 
i-equirements  as  to  the  construction  of  levees  must  be  complied  with; 
and,  if  the  statute  re<|uires  the  proceeding  to  be  instituted  by  jietition 
of  the  persons  to  be  affected,  tlie  authorities  cannot  proceed  without 
such  petitiom*^     The  supervision  of  the  construction  of  levees  may 

*  The  boards  of  aldermen  and  council-  and  furthermore,  the  amendment  to  the 

ore  of  a  city,  given  by  its  charter  the  Constitution  authorizing  the  keeping  io 

general    powers    of   municipal    corpora-  repair  of  levees  theretofore  constnictoU 

tions  at  common  law,  may  construct  a  must  have  refen-ed  to  those  oonstruct^si 

breakwater  for  the  defense  of  a  street,  under  said  act.  as  no  other  law  was  in 

and  a  contract  entered  into  in  pursuance  force    authorizing   the    construction   at 

of  their  directions  is  binding  on  the  city  levees  over  the  lands  of  others.    Blak^ 

at  large.     Miller  v.  Miltcaukee,  14  Wis.  v.  People,  109  111.  604. 
643.  ^Fisher  v.  Steele,  39  La.  Ann.  447,  1 

^Updike  v.  Wright,  81  111.  49;  O'Brien  So.  882. 
V.   Wheelock,  184  U.  S.  450,  40  L.  ed.       A  contract  made  by  the  commission 

036,  22  8up.  Ct.  Rep.  354;  Newport  v.  ers  of  a  levee  district  in  one  state  wiUi 

Batesville  d  B.  R.  (Jo.  58  Ark.  271,  24  a  railroad  .company  to  erect  a  leree  and 

S.  W.  427.  embankment  of  a  certain  height  in  an- 

The  fact  that  part  of  an  act  of  legis-  other  state  which  should  scr\*e  the  pnr- 

lature   as   to   the    power   to    construct  pose  of  a  levee  as  well  as  a  railroad  bed 

levees  as  an   independent  work   imcon-  will  be  rescinded  as  impossible  of  per 

nected  with  any  drainage  system   was  formance,  where  the  statutes  of  the  tst- 

held  unconstitutional  as  to  all  those  not  ter  state  prohibit  the  building  of  em- 

ossenting  to  the  formation  of  the  drain-  bankments  in  such  manner  as  to  inter 

age  district  or  to  an  assessment  of  their  rupt  the  natural  flow  of  the  water,  and 

lands  therefor  does  not  render  a  levee  their    construction    is    opposed    by   the 

constructed  under  such  act  one  not  con-  levee  authorities  of  such  state.     Louiti- 

structed  "under  any  law  of  this  state"  ana,  A,  d  M,  R.  Co.  v.  Levee  Comrs.  31 

within  the  meaning  of  a  subsequent  act,  C.  C.  A.  121,  58  U.  S.  App.  281,  87  Fed. 

under  an  amendment  to  the  Constitu-  594. 

tlon  which  authorizes  the  formation  of       *Hill  v.  Fontenotj  46  La.  Ann.  1563. 

drainage  districts  and  the  levying  of  as-  16  So.  476. 

sessments  "to  keep  in  repair  all  drains,       *8haicneetoicn  v.  Mas<m,  82  111.   337. 

ditches,  and  levees  heretofore  construct-  25  Am.  Rep.  321. 
ed  under  the  laws  of  this  state,"  since,       ""Reg.  v.  Paul,  2  Moody  &  R.  307. 
as  to  all  persons  consenting  to  the  con-       ^Kichman    v.    Muscatine    County,    79 

struc'tion  of  the  levee,  the  law  is  valid;  Iowa,  027,  26  N.  VV.  24, 
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be  delegated  to  local  authorities^^  and  their  action  is  conclusive  as 
against  collateral  attack.®  The  officials  authorized,  in  cases  of  emer- 
gency, to  build  or  repair  levees  need  not  postpone  action  until  there 
is  an  actual  break  in  the  levee,  or  there  is  absolute  certainty  that 
there  will  be  such  a  break.^**  One  who  contracts  to  do  the  construction 
work  must  take  the  material  from  the  river  side,  and  not  from  the 
land  side,  unless  he  is  expressly  authorized  so  to  do.^*  Where  the 
work  is  to  be  paid  for  upon  estimates  of  the  engineer,  his  estimates 
are  conclusive  in  the  absence  of  fraud,  mistake,  or  other  wrong.** 
The  washing  away,  before  completion,  of  a  levee  will  not  entitle  the 
builder  to  credit,  for  the  part  built,  on  rent  due  from  him  to  the  owner 
of  land,  where,  by  the  terms  of  the  contract  of  renting,  he  had  the 
privilege  of  paying  his  rent  either  in  money  or  in  the  construction  and 
completion,  within  the  period  of  the  renting,  of  a  good  levee,  and 
he  failed  so  to  complete  it  within  the  time  specified,  and  never  com- 
pleted it**  One  who  seeks  to  recover  from  a  landowner  the  expense 
of  constructing  a  levee  in  front  of  his  premises,  erected  under  a  con- 
tract with  the  parish  authorities,  must  show  a  strict  compliance  with 
all  legal  formalities  and  requisites.  But  the  landowner  may  be  liable 
on  a  quantum  meruit  if  it  be  shown  that  the  work  is  necessary  and 
useful  to  him." 

369.  Interference  with  levee. —  A  levee,  being  for  the  protection  of 
public  life  and  property,  must  not  be  interfered  with  in  suoh  a  way 
as  to  render  it  unsafe  or  insecure.  A  railroad  company  which,  for  the 
acoommodation  of  its  roadbed,  attempts  to  move  a  levee  will  be  liable 
in  case  its  structure  gives  way.'  But  a  contractor  who  opens  through 
an  embankment  a  tunnel  established  by  the  drain  comimissioner  is 
not  liable  to  a  landowner  in  an  action  for  consequential  damages, 
where  there  is  no  permanent  damage  to  the  freehold  which  the  dis- 
continuance of  the  flowage  would  not  remove.* 

880.  Levee  districts. —  The  character  of  the  work  to  be  done  in  the 
<x>iistruction  of  a  levee  is  very  similar  to  that  to  be  done  by  a  drainage 
district)  and,  in  analogy  to  the  rule  governing  such  districts,  the  legis- 
lature may  create  special  governmental  ag^icies  or  districts  to  have 
chaige  of  the  improvement  The  creation  of  a  levee  district  by  a 
special  act  of  the  legislature,  designed  to  build  a  levee  to  reclaim  and 

^Bumcker  v.  Briscoe,  12  La.  Ann.  169.  ^''Clayton  v.  McKinney,  10  Heisk.  72. 

*Hanaon  ▼.  Lafayette,  IS  La.  296.  ^*0'C<mnor   v.   Stewart,   19   La,   Ann. 

"^Koerher     v.     New     Orleans     Levee  127. 

Soturd,  51  La.  Ann.  523,  25  So.  415.  ^Hotard  v.  Texas  d  P,  R.  Co,  36  U. 

^Watson  T.  Marshall,  16  La.  Ann.  231.  Ann.  450. 

""Bdicards  v.  Louisa  County,  89  Iowa,  *Chapel  v.  Bmith,  80  Mich.  100,  46  N. 

«•,  56  N.  W.  656.  W.  69. 
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perpetually  protect  a  tract  of  land  from  periodical  overflow  of  a  river, 
whereby  a  considerable  community,  as  well  as  the  state,  would  be  ben- 
efited, is  within  the  legislative  power,  and  is  not  a  private  oorxwro- 
tion,  and,  therefore,  does  not  fall  withiii  the  constitutional  prohibi- 
tion that  "no  corporation  shall  be  created  ...  by  special  law."' 
Such  districts  arc  political  subdivisions  of  the  state  within  the  mean 
ing  of  a  constitutional  provision  limiting  indebtedness.'  Their  funds 
cannot  be  seized  and  appropriated  by  creditors  for  the  satisfaction  of 
debts.*  The  provisions  of  the  statute  as  to  the  organization  of  the 
district  must  be  followed.  If  it  is  to  be  organized  by  petition  by  the 
landowners,  the  petition  must  be  strictly  mthin  the  terms  of  the  stat- 
ute to  give  jurisdiction  to  proceed  with  the  organization.^  A  statute 
providing  that,  on  the  petition  of  persons  in  poAse-^j^ion  of  more  than 
half  the  acreage  of  any  specified  j>ortion  of  the  county  asking  to  be  set 
apart  and  erected  into  a  levee  district,  the  board  of  supervisors  "shall 
at  once  erect''  such  territory  into  a  levee  district  is  unconstitutional 
and  void  as  a  delegation  of  legislative  functions  to  interested  individ- 
uals, there  being  no  provision  for  any  judicial  inquiry  as  to  what 
lands  will  be  benefited,  nor  any  declaration  by  tlie  legislature  thu\ 
specified  lands  will  be  benefited,nor  any  provision  that  such  declaration 
shall  be  made  before  any  officer  or  agent  of  the  state  or  county ;  and, 
there  being  no  discretion  in  the  board  to  i-eject  the  petition  or  modify 
or  change  the  boundary  of  the  district,  or  otherwise  exercise  any  judg- 
ment with  reference  to  the  expediency  of  fixing  the  limits  of  the  as- 
sessment district  where  the  petition  fixes  them,  the  statute  practically 
empowering  such  petitioners  to  declare  that  such  part  of  the  county 
will  be  benefited  by  works  to  be  erected  at  the  expense  of  all  the  prop 
erty  within  it,  and  set  in  motion  the  machinery  for  the  enforcement 
of  a  tax  and  assessment  against  the  owners  of  the  minority  of  the 
acreage.'  But^  when  supendsion  of  the  proceedings  is  committed  t4» 
a  judicial  tribimal,  its  determination  of  the  facts  necessary  to  Ix- 

^Reelfoot  Lake  Levee  Diat,  v.  Dawson,  stream  within  a  proposed  levee  district 

97  Tenn.  161,  34  L.  R.  A.  725,  36  S.  W.  only  is  necesAary  to  give  the  Bupervi8or< 

1041.  jurisdiction  to  or<]:anizc  the  same  under 

^Morri8(m  v.  Morey,  146  Mo.  543,  48  a  statute  requiring  a  petition  Ri^ed  by 

8.  W.  629.  a   majority   of   the   freeholders   owmng 

In  Louisiana  it  is  held  that  they  are  lands  affected  by  overflow  from  any  un- 

state    funetionarieB,    and    not     corpora-  navigable  stream,  and  does  not  require 

tions,  within  the  constitutional  prohibi-  the  signature  of  the  owners  of  lands  in 

tion  as  to  loaning  or  pledging  funds  of  juriously  affected  by  overflow  through 

the  state.     Fishei-  v.  Steele,  39  T^.  Ann.  out    the    entire    course   of   the    stream. 

447,  1  So.  882.  DeBaler  v.  Batoheller,  97  Cal.  4721,  32 

*Board  of  Directors  v.   Bodkin   Bros.  Pac.  512. 
108  Tenn.  700,  69  S.  W.  270.  *MotUton    v.   Parks,   64   CaL    166,    30 

*A  petition  signed  by  the  majority  of  Pac.  613 
tlie  freeholders  owning  lands  along  the 
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foiind  is  conclusive  as  against  collateral  attack.*  The  district  cannot 
be  organized  without  notice  to  the  persons  interested  and  opportunity 
to  be  heard«^  The  power  to  levy  an  assessment  cannot  be  delegated 
to  officials  named  by  the  legislature  where  the  Constitution  requires 
them  to  be  levied  by  the  corporate  authorities  of  the  district*  If  the 
provisions  of  the  statute  as  to  the  acquisition  of  funds  are  void,  the 
whole  act  fails.*  The  district  may  repair  levees  which  it  has  con- 
?tructei**^  A  levee  district  organized  under  a  statute  expressly  dedi- 
cating all  its  funds  to  drainage  and  levee  construction,  and  authoriz- 
ing it  to  construct  only  such  levees  as  are  approved  by  the  state  board 
of  engineers,  to  which  is  given  the  exclusive  authority  to  locate  levees, 
is  not  liable  for  damages  in  building  a  levee  on  the  line  located  by  the 
state  engineers,  since  its  funds  cannot  be  appropriated  to  the  pay- 
ment of  such  damages."  A  contract  of  subscription  by  landowners 
in  a  certain  levee  drainage  district  imperfectly  protected  from  over- 
flow, to  be  used  in  purchasing  lands  assessed  for  the  maintenance  of 
'he  levee  at  delinquent  tax  sale,  and  thus  furnish  the  money  to  re- 
pair and  maintain  the  levee  and  prot<*ct  the  land,  is  not  against  pub- 
lic policy."  The  district  can  be  sued  only  in  the  state  of  its  organiza- 
tion, alUiough  the  directors  have  an  office  and  carry  on  some  of  its 
Hscal  operations  in  another  state.^' 

'Tlie  county  court  being  authorized  in       *  Harvard  v.  St,  Clair  A  M,  Levee  4 
its  division  of  the  county  into  levee  dis-    Drainage  Co.  51  III.  l30. 
trictt  to  embrace  in  each   district  the       'Reel foot  Ixtke  Levee  Diet,  v.  Datoson, 
laadi  iiubject  to  overflow  from  a  com-   97  Tenn.  151,  34  L.  R.  A.  725,  36  S.  W. 
mon  point  of  danger,  the  creation  of  a    1041. 

•iistrict  by  the  court  amounts  to  a  deter-  ^  The  mere  fact  that  a  levee  waa  orig- 
miiution  that  all  lands  within  the  dis-  inally  constructed  without  the  previouft 
trict  are  liable  to  overflow  from  a  point  adoption  of  a  plan  for  the  protection  of 
of  danger  common  to  all,  and  that  all  the  district,  as  provided  by  statute,  i» 
will  be  benefited  b^  a  common  levee;  not  a  sufficient  reason  for  the  granting 
and  the  district  directors  cannot  con-  of  an  injunction  to  restrain  the  repair- 
^inut  a  levee  for  a  part  of  the  district  ing  thereof  where  broken  and  washed 
and  assess  them  for  the  expense,  al-  away.  Hoke  v.  Perdue,  62  Cal.  545. 
though  the  landowners  in  the  other  por-  The  mere  opinion  of  plaintiff  that  the 
tions  of  the  district  do  not  object,  effect  of  repairing  a  levee  constructed 
Htcte  eg  rel.  Htotts  v.  WaU^  153  Mo.  for  the  protection  of  lands  in  the  dis- 
216.  54  8.  W.  465.  trict  will  be  to  dam  up  the  waters  and 

^Btemienetein  v.  Hoke,  101  Cal.  131,  increase  the  same  in  volume  until  it 
35  Pac  562.  will   break  and   overflow  his   land   and 

Fkilare  to  give  personal  service  to  wash  away  and  destroy  fences  and  trees 
<'very  person  within  the  limits  thereof  thereon  is  not  ground  for  an  injunction 
of  a  petition  to  organize  a  diking  district  to  restrain  the  making  of  such  repairs, 
imder  authority  of  law  does  not  consti-   Ibid. 

iute  a  taking  of  private  property  with-       ^^ Peart  r.  Meeker,  45  La.   Ann.  421, 
out  dne  process  of  law  as  ag-iinst  the    12  80.  400. 

ovners  off  lands  sought  to  be  condemned       "fHiliuDell  v.  Olaaaoock,  91  Mo.  658,  4 
for  t  right  of  way  for  the  dike,  where   S.  W.  438. 

ample  provision  is  made  for  service  up-       ^^Board  of  Directore  v.  Bo^Utin  Broe, 
on  such  owners  whose  lands  are  to  be  so    108  Tenn.  700,  69  S.  W.  270. 
i«kfii..  HiMUien  v.   Hammer,   15  Wash. 
315.  46  Pac.  332. 
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361.  Bonds  and  warrants. —  The  le^slatare  may  authorize  the  is- 
suance of  bonds  to  provide  the  funds  to  carry  on  the  improvement; 
and,  if  they  are  authorized  they  will  be  valid  obligations  of  the  dis- 
trict when  the  provisions  of  the  statute  are  complied  with.  .  Where  a 
municipal  corporation  is  authorized  by  its  charter  to  issue  its  bonds 
for  die  construction  of  a  levee  around  the  city,  but  the  manner  in 
which  the  power  is  to  be  exercised  is  left  to  the  discretion  of  the  city 
council,  with  general  power  to  act  by  and  through  ordinances,  an 
ordinance  passed  by  them,  submitting  the  question  as  to  whether  or 
not  such  bonds  in  a  certain  amount  should  be  issued,  is  a  la\%'dful  and 
proper  exercise  of  such  discretion;  and  bonds  issued  upon  the 
strength  of  an  affirmative  vote  upon  such  ordinance,  had  prior  to 
the  adoption  of  a  new  state  constitution  containing  a  clause. limiting 
the  indebtedness  of  cities  to  5  per  cent  on  the  taxable  value  of  the 
property  therein,  are  legal  although  their  issue  increases  the  indebt- 
edness of  such  city  beyond  the  5-per-cent  limit.,  as  ooming  within  a 
proviso  to  such  constitutional  clause  allowing  the  issuing  of  bondi«, 
notwithstanding  the  creation  thereby  of  an  indebtedness  exceeding 
the  limit,  where  the  same  are  issued  in  compliance  with  a  vote  of  the 
people  which  may  have  been  had  prior  to  the  adoption  of  such  con- 
stitution in  pursuance  of  any  such  law  providing  therefor.^  A  board 
-of  oonunissioners  of  a  levee  district  created  for  the  purpose  of  pro- 
viding means  to  carry  out  the  recommendations  of  the  board  of  engi- 
Tieers  as  to  the  constniction  of  levees  within  the  district  is  vested  with 
the  power  to  issue  bonds  and  impose  taxation,  and  is  liable  on  a  con- 
ctract  for  the  construction  of  a  levee  providing  for  the  payment  then^- 
of  out  of  the  first  surplus  of  resources  after  the  liquidation  of  the 
then  existing  indebtedness  of  the  board,  when  there  is  money  on 
hand  untrammeled  as  to  demands  on  it  sufficient  to  pay  such  claim, 
the  amount  to  become  due  in  the  future  on  bonds  not  being  contem- 
plated as  part  of  the  indebtedness.-  That  levee  scrip  or  bonds  an? 
made  payable  by  the  levee  treasurer  of  the  county  does  not  render 
the  county  liable  to  a  general  judgment  thereon  where,  under  the 
statute,  the  county  is  divided  into  several  levee  districts,  each  of 
which  is  to  pay  its  own  obligations  for  work  done  therein.^  A  court 
of  equity  will  not,  in  the  absence  of  fraud,  declare  a  lien  upon  lands 
benefited  by  the  construction  of  drains  and  levees  in  favor  of  bond- 
holders, where  the  law  under  which  the  bonds  were  issued  is  uncon- 
stitutional and  the  assessments  void,  although  the  landowners  used 

'JfMon  ▼.  Shawneetoton,  77  111.  633.  *Boro  v.  Phillips  County,  4  Dill.  216, 

^Hughes  v.  Caddo  Levee  Dist.  108  La.    Fed.  Caa.  No.  1,  663. 
146,  32  So.  218. 
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tiheir  influence  to  secure  the  passage  of  the  law ;  nor  will  the  court 
impose  a  lien  upon  the  ground  that  certain  lands  received  the  benefit 
of  the  expenditure.*  The  levying  of  a  tax  to  pay  the  bonds  may  be 
compelled  by  mandamus.^  The  issuance  of  warrants  to  take  up  in- 
valid warrants  issued  by  a  diking  district  under  an  act  which  was 
afterwards  declared  unconstitutional  is  without  consideration  where? 
no  method  for  the  payment  of  such  invalid  warrants  has  been  pro- 
vided by  the  legislature.^ 

362.  Eight  to  levy  tax  for  oonstmction  of  levee. —  The  construction 
of  a  levee  is  a  public  purpose  for  which  the  power  of  taxation  may  be 
exercised.*  A  statute  providing  for  the  taxation  of  land  for  levee 
purposes  is  not  invalid  as  a  taking  of  private  property  for  public  use 
without  the  consent  of  the  owners,  and  without  just  compensation^ 
since  its  object  is  to  raise  money  to  consti'uct  the  levees,  not  to  take  the 
lands  for  public  use,  notwithstanding  that  property  assessed  is  liable 
to  be  sold  for  unpaid  taxes.^  There  is  no  doubt  that  the  raising  of 
ftmds  by  forced  contributions  from  the  persons  interested  is  an  exer- 
cise of  the  power  of  taxation.  As  said  in  Rcelfoot  Lake  Levee  DisL 
V.  Dawson^  the  levy  of  a  special  assessment  on  lands  in  a  levee  dis- 
trict, to  erect  a  levee  for  the  special  protection  and  benefit  of  the  lands 
situate  therein,  is  the  exercise  of  the  taxing  power,  and  not  the  police 
power,  of  the  legislature,  and  is  such  a  tax  as  is  contemplated  in  the 
constitutional  provisions  regulating  and  restricting  the  levying  of 
general  taxes,  and  must  conform  thereto.  But  the  mere  fact  that 
the  imposition  is  made  under  the  taxing  power  does  not  prevent  the 

•O'lfftCTi  V.  Wheelock,  37  C.  C.  A.  309,  sioners  of  sewers  may  award  a  new  one 
95  Fed.  8S3.  (even  in  a  different  form,  if  necessary). 

'The  failnre  of  the  county  court  to  to  be  erected  at  the  expense  of  the  whole 
discharge  this  duty  does  not  impose  any  level.  King  v.  Commissionen  of  8ew- 
obligation  on  the  county  to  pay  such  ob-   ers,  8  T.  R.  312. 

Hpitions.  Boro  ▼.  Phillips  County,  4  An  assessment  of  the  cost  of  a  break - 
Kll.  216,  Fed.  Cas.  No.  1,663.  water,  piers,  etc.,  to  prevent  the  erosion 

*Ahboit  V.  Oetches,  20  Wash.  517,  56   of  the  land  on  which  a  city  stands,  upon 

P«c.  28.  lots  in  the  ward  in  which  the  encroach - 

JRfdfoot  Lake  Levee  Diet.  v.  Dawson,   ment  took  place,  is  not  a  taking  of  pri- 

^^  Teim.  151,  34  L.  R.  A.  726,  36  S.  W.   vate  property  for  private  or  public  use 

1041.  without  compensation,  within  the  Wia- 

To  provide  means  for  the  payment  of  consin  Constitution,  but  is  an  exercise  of 
indebtedness  contracted  for  the  con-  the  taxing  power  for  the  benefit  of  the 
«t ruction  of  levees  it  is  competent  for  whole  city,  although  private  property  is 
the  legislature  to  tax  the  district  which  thereby  protected,  as  the  public  is  di- 
wa*<  the  real  debtor,  nor  is  it  a  valid  ob-  rectly  interested  in  the  preservation  of 
j*ction  that  the  creditors  could  not  have  its  streets  and  grounds.  Boena  v.  Ra- 
"*oviered  at  law.  Vaaaer  v.  George,  47  cine,  10  V^is.  271. 
Mi^*-  713.  'WilHama  v.  Oammaok,  27  Miss.  200, 

If  a  sea  bank  or  wall,  which  the  own-   61  Am.  Dec.  508. 
«»  of  particular  lands  are  bound  to  re-       •97  Tenn.  151,  34  L.  R.  A.  725,  86  8. 
pair,  be  dtttroyed  by  tempest,  without   W.  1041. 
*ny  fault  in  such  owners,  the  oommis- 
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legislnture  from  limiting  the  assessment  to  the  district  affected  by 
the  improvement.  The  tax  may  be  limited  to  the  bounds  of  the  dis- 
trict affected  by  the  improvement  without  violating  the  constitutional 
requirements  of  uniformity ;  and  it  may  be  levied  according  to  bene- 
fits, and  still  be  within  such  requirements.  In  order  to  avoid  levying 
the  tax  by  uniform  rate  on  the  entire  property  within  the  state,  it 
is  not  necessary  to  hold  that  the  assessment  is  not  a  tax.  As  said  in 
Alcorn  v.  Uarner*  an  act  authorizing  the  construction  of  levees  will 
not  be  declared  invalid  for  alleged  inequality  and  injustice  in  the 
distribution  and  apportionment  of  the  taxes  assessed  and  collected 
under  its  directions,  since  any  particular  county  or  district  benefited 
by  the  public  improvement  may  be  taxed  for  the  whole  expense  in  pro- 
portion to  the  supposed  benefit  received  by  each,  and  in  this  respect 
no  limitation  has  been  placed  upon  the  taxing  power  vested  in  the 
legislature.  But  in  order  to  uphold  the  assessment  some  courts  have 
felt  it  to  be  necessary  to  declare  that  the  assessment  was  not  a  tax." 
The  result  of  these  decisions  is  the  same  as  the  others  in  upholding  tho 
tax,  but  they  are  based  on  principles  that  cannot  be  maintained,  since 
to  uphold  the  assessment  it  must  be  made  under  the  taxing  power. 
There  is  no  other  prerogative  of  government  which  will  uphold  it. 
But  the  assessment  of  property  within  a  benefited  district  either  ac- 
cording to  area  or  value,  or  the  assessment  of  the  individual  parcels 
of  properly  according  to  the  benefit  conferred  upon  them,  is  sufficient 
to  bring  the  aaseasment  within  the  rule  as  to  uniformity.^  And  the 
assessment  may  be  laid  upon  any  property  which  will  be  benefited  by 
the  improvement. "^  The  assessment  may  be  made  upon  all  the  property 
within  the  district,  without  reference  to  the  special  benefit  to  the  par- 
ticular tract^  The  improvement  of  health  or  the  general  benefit  to  the 
district  different  from  that  realized  by  the  state  at  large  is  sufficient  to 
uphold  the  local  tax.*    The  difference  in  market  value  which  will  re- 

*  38  Miss.  052.  as  they  would  be  killed  by  the  fresh  wa- 

*  Baro  V.  Phillips  County^  4  Dill.  216,  ter  in  case  of  ^crevasses,  and  therefore 
Fed.  Cas.  No.  1,063 ;  Morrison  v.  Morey,  the  special  asdfcilisment  of  them  for  taxes 
146  Mo.  643,  4S  S.  W.  629;  Levee  to  maintain  the  levee  system  is  l^al. 
Comrs,  ▼.  Lorio  Bros.  33  La.  Ann.  276;  Buras  Levee  Dist.  v.  Mialegvich,  52  La. 
Police  Jury  ▼.  Mitchell,  37  La.  Ann.  44 ;  Ann.  1292,  27  So.  790. 

Chamook  v.  Fordoche  d  O,  T,  Special  ^People  v.  Whyler^  41  CaL  351. 

fjcvee  Dist.  Co.  38  La.  Ann.  323;  Rich-  *LaveU  v.  8ny  Island  Levee  Drama^ 

ardson   ▼.    Morgan,    16   La.   Ann.    429;  Dist.  159  111.  188,  42  N.  E.  600. 

WaJlaoe  t.  fihelton,   14   La.   Ann.   503;  Where  an  act  authoriring    the    oon- 

Yeatman  v.  Crandall,  11  La.  Ann.  220;  struction  of  a  levee  provides  that  a  levee 

Bxoalsiar  Planting  d  Mfg.  Co.  v.  Qreen,  tax  shall  be  assessed  upon  the  increased 

39  La.  Ann.  456,  1  So.  873.  value  or  betterment  estimated  to  accrue 

*Flo€ns  V.  Racine,  10  Wis.  271;  Daily  to  lands  from  protection  given  against 

V.  H\cope^  47  Miss.  367.  flood,  the  owner  of  lands  will  not  be  re- 

'(^sters  are  benefited  by  the  levees,  lieved  of  levee  taxes  by  reason  of  tk» 
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suit  from  the  construction  of  the  levee  is  the  valuation  upon  which 
the  afisessment  is  to  be  made.^^  A  statute  defining  the  persons  and 
property  benefited  by  a  proposed  public  improvement  which  shall  pay 
the  contributions  therefor  will  not  be  judicially  declared  invalid  with- 
out conclusive  proof  that  it  has  imposed  a  contribution  unsupported 
by  any  benefit,  or  which  is  out  of  all  proportion  to  the  possible  bene- 
fit; a  mere  di£Ference  in  the  benefits  being  insufficient^^  If  the  act 
under  which  the  assessment  is  levied  is  declared  unconstitutional,  the 
fact  that  the  owner  of  land  assessed  has  received  benefits  from  the 
eonstruction  of  the  embankment  does  not  estop  him  from  setting  up 
the  unconstitutionality  of  the  act,  to  prevent  the  issuance  of  new  war- 
wants  to  take  up  the  invalid  ones  outstanding.** 

363.  Upon  what  land  may  tax  be  laid. — The  foundation  upon  which 
an  assessment  upon  part  of  the  property  of  a  state  must  rest  is  that, 
because  the  benefit  of  the  expenditure  of  the  tax  will  result  to  it  alone, 
itahould  pay  the  tax,  and  not  call  upon  the  remainder  of  the  state, 
which  will  receive  no  benefit,  to  contribute.  Therefore,  in  the  levying 
«»f  the  local  tax  the  idea  of  benefit  must  be  kept  in  view.  Unless  the 
"tatnte  expressly  so  provides,  an  assessment  cannot  be  laid  upon  a 
municipal  corporation  for  the  construction  or  repair  of  a  levee.*  When 
the  qnestion  of  benefit  arises  for  consideration,  the  district  or  section 
of  the  state  which  will  reap  the  benefit,  and,  therefore,  should  pay  for 
it,  rather  than  the  particular  parcel  of  land  within  the  district,  should 
1)0  kept  in  view.  If  land  is  located  within  a  district  which  will  be 
benefited,  its  owner  cannot  refuse  to  contribute  towards  the  improve- 
ment merely  because  it  cannot  be  shown  that  his  land  will  be  es- 
pecially benefited.  It  may  be  impossible  in  any  given  case  to  show 
'lirect  b^iefit  to  a  particular  parcel,  and  yet  there  may  be  no  ques- 
tion that  it  is  benefited  by  the  improved  healthfulness  or  prosperity 
of  the  district  A  statute  may,  however,  confine  an  assessment  to 
land  which  can  be  shown  to  be  benefited,  and  in  such  cases  no  assess- 
ment can  be  upheld  imless  the  land  is  shown  to  have  received  a  special 

fact  that  his  lands  will  not  be  enhanced  Land  d  Timher  Co,  v.  8i.  Francis  Levee 

m  Talne  to  him   for  the  purposes  for  DisU  64  Ark.  258,  42  S.  W.  763. 

which  be  is  using  or  intends  to  use  them ;  '^Carson  v.  8t.  Francis  Le^ee  Diet,  50 

bot  the  extent  to  which  the  particular  Ark.  513,  27  S.  W.  590;  Memphis  Land 

use  affects  the  market  value  ol  the  land  d  Timber  Co,  v.  8t,  Francis  Levee  Dist. 

may  be  taken  into  consideration  by  the  64  Ark.  258,  42  S.  W.  763. 

MtGseor.  Memtyhis  Land  d  Timber  Co.  ▼.  ^^Bfinor  v.  Daspit,  43  La.  Ann.  337,  9 

8t  Francis  Ijevee  Dist,  64  Ark.  258,  42  So.  40. 

S.  W.  763.  "'Abbott  ▼.  Caches,  20  Wash.  517,  56 

The  mere  fact  that  lands  are  shown  Pac.  28. 

to  be  wet  from  winter  and  spring  rains  "Hetly  v.  Boyer,  Callis,  Sewers,  123. 

from  sue  to  nine  months  in  a  year  is  not  But  it  was  held  that  the  tax  may  be 

mflifient  to  show  that  such  lands  will  laid  on  a  town,  in  Canisby  v.  Mauton, 

not  bf  heiK^ted  by  the  levee.     Memphis  Callis,  Sewers,  128. 
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benefit.^  The  district  upon  which  the  assessment  is  laid  should  in- 
clude all  land  which  will  in  any  way  be  benefited  or  affected  by  the 
improvement*  In  Chambliss  v.  Johnson*  it  is  said  it  is  not  suf 
ficient  for  those  claiming  that  their  lands  are  not  benefited  by  a  levtf 
to  prove  that  the  parts  that  were  assessed  were  not  directly  benetitoil 
by  the  improvements.  Lands  are  benefited  by  improvements  which 
drain  swamps  and  which  drain  lands  in  the  vicinity,  and  the  mean> 
of  access  to  the  lands  at  all  times  is  a  material  consideration  in  de- 
termining whether  a  given  tract  of  land  should  be  assessed,  and  the 
health  and  \velfare  of  the  public  in  the  vicinity  are  proper  subject- 
of  inquiry  in  fixing  the  boundary  by  the  improvement.^  Even  though 
the  land  may,  in  a  particular  case,  be  injured  if  it  is  ])roperly  within 
the  district,  it  is  not  relieved  from  liability  to  the  tax  on  that  account/ 
A  legislature  cannot,  though  not  in  terms  prohibited,  for  a  local  and 
private  purpose  charge  riparian  lands  with  the  expense  of  repairing 
a  sea  wall  or  bank,  without  the  investigation  or  detennination  of  any 
public  officer  or  tribunal,  even  quasi-judicial,  but  by  the  private  act 
of  another.*  If  the  lands  are  included  Avithin  the  district  by  thr 
proper  officials  the  presumption  arises  that  they  will  be  so  far  bene 
fited  as  to  be  tlie  proper  subjects  of  taxation,  although  this  presump^ 
tion  may  be  rebutted  in  a  proper  proceeding  if  the  legislature  ha> 
provided  therefor.^  If  the  sUitute  under  which  the  improvement  wa^ 
made  was  unconstitutional,  the  landowner  docs  not  estop  himself  from 

^Sclby  V.  Levee  Comrs.   14   T^.   Ann.  the  lovoe  and  the  river  are  not,  under 

437.  the  statutes  of  Mississippi,  within  th.* 

*Rooke*9  Case,  6  Coke,  100.  levee  district,  or  subject  to  levee  taxe*.. 

Where  a  statute  incorporating  a  levee  Ourena  v.  Yasoo  d  M.  Valley  R.  Co.  74 

-company  for  the  purpose  of  reclaiming  Miss.  821,  21  So.  244. 

lands  adjacent  to  a  river  authoriztil  it  An  act  providing  a  uniform  taxation 

to  assess  the   expense  incurred   on   the  for  levee  purposes  upon  all  lands  lyinir 

lands  benefited,  it  has  power  to  assess  within  10  miles  of  the  river,  and  a  sepa 

^11  such  lands  although  the  owner  of  the  rate   uniform  tax  on   all   lands   in  thi- 

particular  tract  assessed  is  not  a  mem-  county   subject   to    taxation     lying    10 

ber   of   the   corporation,   and   never  as-  miles  from  the  river,  includes  and  ren 

sen  ted  to  the  exercise  of  such  power  by  ders  liable  to  taxation  property  situated 

it.    Columbia  Bottom  Levee  Go.  v.  Meier,  more   than    10   miles    from    the    river, 

59  Mo.  53.  WiUiarii9  v.  Camtnack,  27  Miss.  209,  61 

*77  Iowa,  611,  42  N.  W.  427.  Am.  Dec.  508. 

^Minor  v.  Daspit,  43  La.  Ann.  337,  9  Land  situated  in  a  county  in  which 

So.  49;  Carson  v.  St.  Francis  Levee  Dist.  there  is  no  levee  tax,  and  subsequently 

59  Ark.  513.  27   S.  W.   590:    Memphis  included   by   an   act   of   the   legislatun> 

Ijand  <€  Timber  Go.  v.  St.  Francis  Levee  wdthin  the  boimdaries  of  another  county 

Dist.  fJ4  Ark.  258,  42  S.  W.  703.  in  which  there  is  a  levee  tax,  is  subject 

Lands   within    the   area  embraced    in  thereto.    Holder  v.  Bond  (Miss.)  29  So. 

the  levee  district  by  statute  are  subject  769. 

to  assessment  for  the  construction  of  the  ^Smith  v.  Willis,  78  Miss.  243,  28  So. 

levee  although  left  between  the  levee  and  878. 

the  stream.     George  v.  Young,  45  La.  U*hiladelphin  v.  Seott,  9  Phila.  171. 

Ann.  1232,  14  So.  137.  ^McDermott  v.  Mathis,  21  Ark.  60. 

But  in  Mississippi  lands  lying  between 
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<»ntrsting  the  validity  of  the  tax  by  permitting  the  work  to  be  com- 
pleted without  objection.®  If  the  Constitution  requires  the  tax  to  be 
uniform  within  the  district,  land  cannot  be  exempted  from  taxation 
because  it  is  submerged.^"  Greneral  tax  exemptions  do  not  apply  to 
special  assessments  for  improvements  of  this  character.^  ^ 

363a.  Area  assessments. — When  it  is  once  settled  that  the  assessment 
is  to  be  upon  the  benefited  district,  and  that  the  tract  belonging  to  a 
particular  individual  is  not  the  unit^  the  question  of  the  method  of 
apportioning  the  tax  among  the  property  of  the  district  becomes  com- 
paratively unimportant  so  long  as  some  method  which  will  work  ap- 
proximate uniformity  is  chosen.  The  tax  may  be  according  to  indi- 
vidual benefits  or  according  to  value,  or  it  may  be  levied  up(m  the 
property  in  proportion  to  its  area.*  But  if  the  Constitution  requires 
taxes  to  be  levied  according  to  value,  it  would  seem  to  preclude  the 
right  to  levy  an  acreage  tax.*  An  assessment  of  the  property  in  pro- 
portion to  the  benefit  received  by  it  might  be  upheld  even  under  such 
a  provision,  on  the  theory  that  the  exaction  is  in  fact  not  a  tax,  but  an 
enforced  pajTnont  for  benefits  conferred.  But  an  acreage  assessuient 
<5annot  be  upheld  on  such  tlioory.  Some  courts  have  upheld  the  assess- 
ment upon  the  groimd  that  it  was  not  a  tax  \nthin  the  meaning  of  the 
constitutional  provision.^  But  it  is  difficult  to  justify  these  decisions. 
If  an  assessment  laid  upon  property  within  a  large  section  of  a  state 
by  the  acre  is  not  a  tax,  what  is  it  ?  If  it  is  not  a  tax,  on  what  theory 
or  under  what  power  of  government  can  it  be  justified  ?  A  man  may 
be  required  to  pay  for  work  done  for  him,  but  the  payment  must  be 
in  proportion  to  the  value  of  the  work,  and  when  the  assessment  is 
merely  according  to  the  quantity  of  land  he  o^\^ls,  there  is  no  relation 
Vietween  the  value  of  the  work  done  and  his  payment,  and  the  exaction 

^Wright  v.  Thomas,  26  Ohio  St.  346.        ment  to  the  state  of  Louisiana,  and  sold 
^Reclfoot  Ijake  Levee  Dist.  v.  Datoson,   by  her,  are  not  exempt  from  levee  taxes 
1»7  Tenn.  151,  34  L.  R.  A.  725,  36  S.  W.    under  the  congressional  act  of  February 
1041:  Davis  v.  Oaines,  48  Ark.  371,  3   20,  1811,  exempting  lands  sold  by  Con 
S.  W.  184.  gress  from  taxation  for  the  period  of  five 

Where  a  statute  imposing  a  levee  tax  years.  Bishop  v.  Marks,  15  La.  Ann. 
provides  for  the  reimbursement  to  land-    147. 

owners  of  moneys  theretofore  contrib-  ^Vallace  v.  Shelton,  14  La.  Ann,  503; 
uted  by  them  for  levee  purposes  by  al-  Hill  v.  Fontenot,  46  La.  Ann.  1563,  16 
lowing  them  a  credit  upon  their  future  So.  476;  Oillcspie  v.  Police  Jury,  5  La. 
leree  taxes,  such  statute  thereby  creates    Ann.  403. 

an  exemption  and  is  void  as  requiring  ^Rcclfoot  Lake  Levee  Dist.  v.  Dawson, 
others,  subject  to  the  tax,  and  who  ft7  Tonn.  151,  34  L.  R.  A.  725,  36  S.  W. 
might  be  incidentally  benefited  by  the    1041. 

oontribution,  to  refund  the  money  paid  *McGchse  y.  MathiSf  21  Ark.  40;  f^gyp- 
hy  the  contributors  for  their  own  ad-  iian  Levee  Co,  v.  Hardin,  27  Mo.  495,  72 
'Tintagp.  Davis  v.  Oaines,  48  Ark.  371,  Am.  Dec.  276;  HiU  v.  Fontenot,  46  La. 
3  S.  W.  184.  Ann.  1563,  16  So.  476. 

"Lands donated  by  the  general  govern- 
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mustbe  justified,  if  *it  all,  under  the  taxing  power.  And  if  the  Ckm- 
stitution  requires  that  power  to  be  exercised  according  to  value,  it 
prevents  the  laying  of  a  tax  according  to  area. 

384.  Who  may  levy.—  The  power  of  taxation  rests  in  the  legislature, 
and  unless  its'  authority  is  controlled  by  the  Constitution,  it  has  the 
exclusive  right  to  say  in  what  way  the  power  shall  be  exercised.  It 
may  make  the  levy  itself,  or  it  may  delegate  the  power  to  a  local  sub- 
division of  the  state.  The  theory  that  assessments  for  levee  improve- 
ments are  not  an  execution  of  the  taxing  power  has  forced  the  Louisi- 
ana court  to  hold  that  they  are  not  within  the  power  of  the  Ic^sla- 
ture  to  levy.*  But  such  a  holding  is  entirely  indefensible.  On  the 
other  hand,  the  Tennessee  court  has  held  that  the  legislature  cannot 
delegate  its  taxing  power  to  a  local  district  unless  expressly  author 
ized  to  do  so  by  the  Constitution.^  That  doctrine  is  entirely  at  variance 
with  the  theory  of  our  government.  The  jwwer  of  the  legislature  i? 
absolute  unless  it  is  restricted  by  the  Constitution,  and  if  the  Con- 
stitution is  silent  there  is  nothiDg  to  prevent  the  l^slature  from  dele 
gating  its  power  at  pleasure.^  But  if  the  Constitution  specifies  the 
local  boards  to  which  the  power  can  be  delegated,  it  cannot  be  con- 
ferred upon  others.^  Permitting  the  assessment  to  be  made  by  a 
drainage  commissioner  does  not  violate  a  constitutional  ri^t  of  trial 
by  a  jury.* 

365.  Procedure. — Tlie  legislature  is  the  exclusive  judge  of  the  pro- 
priety of  building  k-vees,  and  of  the  district  upon  which  the  tax  shall 
be  laid,  and  no  individual  has  a  right  to  question  the  exercise  of  lis 

*E,Toelsior  Planting  d    Mfg.    Co.    t.  to   county   taxes,   "and   in  every  other 

Oreeriy  30  La.  Ann.  455,  1  So.  873 ;  Davis  case  that  may  be  necessary  to  the  inter- 

V.  Green,  40  Ia.  Ann.  281,  4  So.  445.  nal  improvement  and  local  concerns  of 

*Itcelfoot  Lake  Levee  Dist.  v.  Datcsofif  the    respective    counties,"  as  a  levee  is 

97  Tenn.  151,  34  L.  R.  A.  725,  36  S.  W.  not  an  "i;itemal   improvement  or  local 

1041.  concern."    Those   terms,    as   there    em- 

*GiUcapie  v.  Police  Jury,  5  La.  Ann.  ployed,    relate    to    public  internal   im- 

403;  Carson  v.  Sf.  Francis  Ijcvee  Dist.  provpmonts  and  local  concerns  for  gen- 

59  Ark.  513,  27  S.  W.  590.  eral  county  purposes,~which  appertain 

Tlie  legislature  may  authorize  a  mead-  to  the  county  at  large  as  a  body  p<Hitic 

ow-bank  company,  being  a  quasi  corpo-  — and  not  to  improvements  for  special 

ration,  to  le\'y  assessments  upon  bene-  local  purposes,  where  the  funds  expended 

fited   property   for   the    repair    of    the  in  making  the  improvement  are  raised 

riparian  banks  thd^-on,  it  being  so  far  by  assessments  imposed  only  on  the  par- 

of  a  public  character  as  to  prevent  the  ticular  property  improved.     MoOehce  v. 

statute  from  infringing  on  the  Conatitu-  \fathis,  21  Ark.  40. 

tion.    Garrett  v.  Green,  3  Pennyp.  370.  Updike  v.  Wright,  81  111.  49;  O'Brien 

Arkans-is  act  January  7,  1857,  author-  v.  Wheelock,  37  C.  C.  A.  309,  96  Fed. 

izing  a  spoiiial  levee  tax,  and  which  con-  S83. 

fers  on  the  board  of  inspectors  certani  Contra,  Hansen  v.  Hammer,  16  Wash, 

powers,   is   not    in    conflict    with     that  315.  46  Pac.  332. 

clause  of  the  state  Constitution  which  '^Trigger  v.  Drainage  Dist,  No.  /,  193 

provides  that  the    county    court    shaU  Ml.  230.  01  N.  E.  1114. 
have  jurisdiction  in  all  matters  relating 
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discretion  in  that  regard  unless  the  legislature  expressly  gives  him 
the  right  to  do  so.^  A  statutory  provision  as  to  what  shall  be  done  to 
make  the  improvement  and  the  assessment  therefor  valid  must  be 
complied  with;  but  in  the  absence  of  anything  to  show  irregularity, 
the  presumption  that  officials  act  legally  will  prevail,  and  the  pro- 
ceding  will  be  upheld.-  In  the  absence  of  a  constitutional  require- 
ment of  uniformity,  tlie  assessment  need  not  be  made  upon  all  who  are 
liable  in  the  first  instance,  and  those  who  pay  will  have  a  remedy 
against  the  others  who  ought  to  contribute.^  One  whose  property  will 
be  subject  to  the  tax  must  be  given  notice  and  opportunity  to  be  heard 
upon  the  question  whether  or  not  his  land  is  properly  within  the  as- 
-essment  district,  under  constitutional  provisions  as  to  due  process  of 
law.*  The  inclusion  of  land  within  a  district,  and  assossuienta  made, 
are  subject  to  correction  by  the  court  for  fraud  or  mistake.'  It  has 
been  said  that,  in  the  absence  of  express  legislative  authority  for  an 
inquiry  upon  the  question  whether  the  lands  were  properly  included 
^vithin  the  boundaries  of  the  assessment  district,  there  is  no  right  to 
such  inquiry.®  The  statute  gave  such  right  in  tlie  case  in  which  that 
ruling  was  made,  and  the  statement  is  a  dictum,  and  it  can  hardly  be 
regarded  as  correct*  Unless  the  tax  is  to  be  uniform  tliroughout  the 
>tate,  it  must  be  laid  upon  the  territory  which  is  specially  benefited, 
and  the  landowner  must  be  given  a  right  to  be  heard  as  to  whether  or 
not  he  is  properly  within  the  territory,  or  his  property  will  be  taken 
without  due  process  of  law.  If  the  decision  of  the  county  court  is 
made  conclusive  upon  the  question,  its  decision  cannot  be  collaterally 
attacked  by  a  suit  in  equity;  but  if  error  exists  in  the  judgment,  it 

^8tate  T.  Maginnis,  26  Jja.  Ann.  658;  action  on  the  case  by  the  persons  aa- 

Munmm  v.  Levee  Comrs.  43  La.  Ann.  15,  se.<%9ed. 

8  So.  906;  EllU  v.  Levee  Comra.  43  La.  *Hutaon     v.     Woodhridge    Proteotion 

Am.  33,  8  So.  914.  Diat,  No.  i,  70  Cal.  90,  21  Pac.  436,  16 

^Memphia  Land  rf  Timber  Co.  v.  8t.  Pac.  649;  Police  Jury  v.  Bute,    2    La. 

Franria  Levrr  Diat.  64  Ark.  2.>8,  42  8.  Ann.  887. 

W.  763.  *8tanaell  v.  Levee  Board,  13  Fed.  846. 

Where  a  :itatiite  providos  for  the  col-  H)hambliaa  v.  Johnaofif  77  Iowa,  611, 

lection  of  levee  taxes  on  land  l>eneflted  42  N.  W.  427. 

or  which  will  be  benefited  by  the  levee,  A  provision  which,  after  stating  what 

listing?  of  the  lands  by  the  inspectors  of  the  board  of  inspectors  shall  hear  and 

a  l«vee  district  for  levee  taxation  raises  determine,  declares  that  "their  decision 

the  p?09uniption  that  they  are  such  as  thereupon  shall  be  final,"  is  to  be  under- 

woold  be  benefited  by  the  construction  stood  in  that  sense  which  makes  it  final 

of  the  levees.     Davis  v.  Gaines,  48  Ark.  so  far  only  as  to  conclude  further  in- 

371,  3  S,  W.  184.  vestigation  by  the    ministerial    officers 

'Cttxtodes  V.  Outicelh  Style,  179.  acting  in  the  assessment  and  collection 

In  Keiffhlcff'a  Caae,  10  Coke,  139,  the  of  the  tax,  and   not  to  debar  a  party 

court  said  that  if  the  person  bound  by  feeling  himself  aggrieved  in  the  assess- 

prescription  to    repair    the    river   bank  ment  of  his  land,  from  the  privilege  of 

fail«  to  do  so,  by  reason  of  which  failure  prosecuting  or  defending  his  rights  in 

the  Rewer  commissioners  ssHesn  all  whose  the  courts.     Mvdvhce  v.  Mathia,  21  Ark. 

lands  are  in  dangor.  he  is  liable  to  an  40. 
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must  be  oorrected  by  some  legal  proceeding^  The  Federal  court  is 
not  bound  by  state  decisions  rendered  after  the  controversy  arises.* 
.The  assessment  may  be  laid  for  any  improvement  which  will  benefit 
the  property  assessed.®  To  defeat  an  assessment  the  taxpayer  must 
show  that  it  was  illegal.*^  The  cost  of  a  private  levee  which  was  ren- 
dered useless  by  the  improvement  cannot  be  set  off  against  the  assess- 
ment^^ Nor  can  loss  from  injuries  caused  by  defective  construction 
of  the  work.**  A  county  will  not  lose  its  right  to  oompel  contribution 
from  persons  benefited  by  the  erection  of  a  levee  along  a  river  by  the 
delay  of  the  commissioners  appointed  by  the  legislature  to  do  the 
work,  where  the  county  is  required  in  the  first  instance  to  pay  for  the 
improvement,  and  assess  the  amount  upon  the  persons  benefited." 
The  legislature  has  the  power  to  provide  for  a  reassessment  of  land 
within  a  diking  district  for  the  cost  of  the  improvements,  where  the 
original  assessment  was  void  because  tlie  act  under  which  it  was  levied, 
and  the  district  organized,  was,  after  the  construction  of  the  work, 
declared  unconstitutional ;  but  no  such  reassessment  can  be  made  with- 
out legislative  authority.**  A  tax  imposed  upon  commodities  landed 
on  the  beach  or  otherwise  brought  into  the  town,  for  the  purpose  of 
creating  a  fund  for  repairing  or  building  works  to  protect  the  coast 
against  the  encroachment  of  the  sea,  is  a  charitable  use,  making  the 
commissioners  charged  with  the  enforcement  of  the  statute  amenable 
to  the  jurisdiction  of  the  court  of  equity ;  and  they  may  be  compelled 
to  render  an  account  in  such  court  of  the  money  levied  and  expended, 

Wlayton  y.  Lafargue,  23  Ark.  137.         tribute  to  the  cost  of  a  levee  made  at 

*A  decision  of  the  state  court  con-  right  angles  to  the  river  on  property 
struing  a  statute  is  not  binding  upon  of  another  proprietor  and  necesAarj  to 
the  Federal  court  when  rendered  subse-  bring  it  into  cultivation,  although  the 
quent  to  the  time  the  rights  involved  in  levee  may  benefit  both  tracts.  Beard 
the  pending  suit  accrued,  and  during  the  v.  Morancjf,  2  La.  Ann.  347. 
pendency  of  the  action,  but  in  exercis-  Maladministration  by  a  police  jury, 
ing  its  independent  judgment  thereon  it  rendering  necessary  a  special  tax  for 
should  give  eflfect  to  the  previously  ea-  construction  of  levees,  is  a  question  of 
tablished  rules  of  construction,  and  en-  administration  of  which  the  courts  can- 
deavor  to  avoid  conflict  with  well  con-  not  take  cognizance.  OiUespie  v.  Police 
sidored  decisions  of  the  state  courts.  Jury,  5  I^a.  Ann.  403. 
These  considerations  have  peculiar  ^^Memphis  Land  d  Timber  Co,  v.  St. 
weight  when  the  question  determined  re-  Francis  Levee  Diet,  64  Ark.  258,  42  S. 
lates  to  the  power  of  levee  commission-   W.  763. 

ers  to  make  special  assessments  on  pri-       ^^Fitzhugh  v.  Levee  Diat.  54  Ark.  225, 
vate  property.    O'Brien  v.  Wheelock,  95    15  S.  W.  455. 
Fed.  883,  37  C.  C.  A.  309.  ^^Templeton  v.  Morgan,  16  La.  Ann, 

*  A  landowner  is  equally  liable  for  the  438 ;    Columbia    Bottom    Levee  Co.  t. 
expense  of  constructing  a  side  levee  as  Meier,  39  Mo.  63. 

of  a  front  levee,  where  its  object  is  to       ''Re  County  Comre,  143  Mass.  424,  • 
unite  the  front  levees.     Police  Jury  v.  N.  K.  763. 
Boenian,  11  La.  Ann.  94.  ^*FrankUv    f^av.   Bank  v.  Moran,    19 

But  the  owner  of  a  tract  of  land  front-   Wash.  200,  52  Pac.  858.     - 
iri(>:  on  a  river  cannot  be  made  to  con- 
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and  be  restrained  from  making  an  undue  levy,  although  the  acts 
charged  against  them  may  be  criminal  in  their  nature,  for  which  they 
might  have  been  proceeded  against  by  indictment.*'^ 

386.  Enforcement  of  tax.— Wherever  the  legislature  has  the  right  to 
authorize  special  assessments  to  pay  for  levees,  it  has  the  right  to 
determine  when  and  in  what  manner  the  assessment  shall  be  paid^ — 
whether  presently  upon  completion  of  the  work,  or  in  instalments, — 
and  it  likewise  has  a  right  to  authorize  the  issuance  of  bonds  secured 
by  the  assessments,  and  payable  exclusively  out  of  the  proceeds  there- 
of.* A  taxpayer  who  by  negligence  or  fraud  has  failed  within  the 
time  limited  therefor  to  discharge  a  levee  tax  upon  his  land  in  past- 
due  levee  bonds  and  coupons,  forfeits  his  right  to  do  so,  and  cannot 
thereafter  complain  that  he  is  required  to  pay  the  sum  due  in  cash." 
The  land  may  be  sold  for  ncmpayment  of  the  assessment.'  The  state 
is  without  power  to  abate  a  levee  tax,  or  release  land  from  its  pay- 
ment, where  such  taxes  have  been,  by  statute,  made  a  special  fund  and 
trust  for  the  payment  of  debts  which  the  levee  commissioners  are 
authorized  to  contract.^ 

367.  Other  public  improvements.— The  primary  question  of  the  right 
of  the  legislature  to  engage  in  public  improvements  is  to  be  deter- 
mined by  the  provisions  of  the  Constitution.  If  that  instrument  for- 
bids the  engagement  in  internal  improvements,  no  steps  can  be  taken 
for  the  improvement  of  water  ways  for  any  purpose.  But  if  the  Con- 
stitution is  silent  on  that  question,  then  the  legislature  may  enter 
upon  such  schemes  itself,  or  delegate  the  authority  to  local  govern- 
mental agencies  to  do  so.  The  duty  to  improve  the  navigation  of  a 
stream  may  be  laid  upon  the  inhabitants  of  a  county  which  will  be 
benefited  by  the  improvement.^     But  the  liability  of  a  municipal  cor- 

"Atiy.  Gen.  ex  rel.  Izard  ▼.  Brown,  1  sftle  is  made  will  not  serve  to  defeat  the 
Swanst.  205.  title.     Carlisle  v.   Yoder,  09  Miss.   3S4, 

•MorrUon  v.  Morey,  146  Mo.  643,  48    12  So.  255. 
S.  W.  S29.  *For8d\ck  v.  Mississippi  Levee  Comrs. 

^SfanseU  v.  I^evee  Board,  13  Fed.  846.    76  Miss.  859,  26  So.  637 ;  Woodruff   v. 

'Posaesuon   of  land  for  three  years   State,  77  Miss.  68,  25  So.  483. 
UKier  a  sale  for  delinquent  levee  taxes,       *  A  statute  providing  that  the  tithe- 
tfter  one  year  from  the  date  of  the  sale,  ables  of  a  certain  county  shalL  pay  the 
will   make   perfect    the   title,   notwith-   expense  of  improving  navigation  on   a 
standing  failure   to  return  the  assess-   public  stream  therein  is  not  repealed  by 
ment  roll  at  the  time  required  by  law,   implication  by  a  later  statute  enacted 
or  exemption  of  the  property  from  sale,   prior  to  making  such  payments,  organ- 
or  defect  of  power  in  the  collector  to   izing  other  counties  from  the  county  be- 
ftM,  under  Miss.  Code,  S  639,  declaring  fore  made  liable,  but  not  from  territory 
actual  occupation  for  such  period  a  bar  through  which  the  stream  flows.     Bar- 
to  a  suit  for  a  recovery  of  the  land  be-    rison    County    Justices    v.    Holland^    8 
cause  of  any  defect  in  the  sale  or  any   Gratt.  247. 
preceding  step;  and  actual  payment  by        See  also  ante,  |  77. 
the  landowner  of  the  tax  for  which  the 
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poration  will  be  only  what  is  imposed  upon  it  by  the  statute.*  An 
irrigation  canal  is  a  public  improvement  which  may  be  undertaken  by 
the  public  authorities.'  The  improvement  of  a  water  power  for  the 
operation  of  public  mills  is  a  public  improvement  in  which  the  public 
may  engage  if  not  forbidden  by  the  Constitution  to  do  so.*  But  the 
improvement  of  a  water  power  merely  for  the  benefit  of  the  manu- 
facturers of  a  city  is  not  a  public  improvement  which  the  state  can 
aid  or  for  which  it  may  exercise  the  power  of  eminent  domain.'  A 
city  whose  power  to  assess  and  collect  taxes  is  limited  by  the  Constitu- 
-tion  to  corporate  purposes  has  no  power  to  issue  its  bonds  for  the  pur- 
pose of  developing  and  improving  the  water  power  on  certain  streams 
within  and  near  the  city  limits.  Such  contemplated  improvement  may 
add  i^ealtii  and  prosperity  to  the  city,  but  it  is  not  a  corporate  purpose, 
but  merely  a  private  enterprise,  for  the  aid  of  which  the  city  has  no 
power  to  assess  and  collect  taxes.®  Power  to  govern  a  city  does  not  im 
ply  power  to  expend  the  public  money  to  make  the  water  in  the  rivers 

=n»e  corporation  of  London  is  not  lia-  Boy  dE  M.  Canal  Co.  142  U.  S.  264,  35  L. 
ble  on  br'id8  issued  by  it  for  the  pay-  ed.  1004,  12  Sup.  Ct.  Rep.  173. 
ment  of  money  borrowed  in  the  improve-  An  act  authorizing  the  issue  of  the 
ment  of  the  navigation  of  the  Thames,  bonds  of  a  village  to  aid  in  the  construe- 
where,  by  statute,  the  bonds  were  pay-  tion  of  a  dam  for  the  purpose  of  im- 
able  out  of  tolls  received  by  the  corpora-  proving  a  private  water  power  is  un 
tion,  and  of  which  tolls  the  corporation  constitutional,  as  providing  for  public 
were  subsequently  deprived  by  an  act  taxation  for  a  private  purpose:  al- 
of  Parliament  taking  from  it  the  con-  thoufrh  the  piers  of  the  dam  are  to  be 
servancy  of  the  river,  and  vesting  it  in  used  as  the  fotmdation  of  a  bridge,  and 
a  newly  created  body  of  conservators,  although  part  of  the  water  power  is  au- 
to whom  the  tolls  were  thereafter  pay-  thorized  to  be  secured  for  the  fire  de- 
able.  Brotcn  v.  London,  0  C.  B.  N.  S.  ])artment.  Coates  v.  Campbelly  37  Minn. 
726.  30  L.  J.  C.  P.  N.  S.  225,  7  Jur.  N.  i08,  35  N.  W.  306. 
S.  755,  3  L.  T.  N.  S.  813,  9  Week.  Rep.  Contra,  aucmsey  v.  Burlington  Twp. 
336.  4  Dill.  372,  Fed.  Cas.  No.  5,855. 

■A  canal  constructed  for  the  purpose  A  beet  sugar  manufactory  which  doe-^ 
of  irriffatinp:  lands  in  the  state  of  Ne-  not  manufacture  for  toll  is  not  a  work 
braskais  an  internal  improvement,  and  of  internal  improvement,  although  it  i^ 
Ixmds  issued  by  a  county  in  that  stat^  run  by  water  power,  so  as  to  be  within 
to  aid  it  are  sent  forth  for  a  public  pur-  the  meaning  of  a  statute  permitting 
pose,  although  its  waters  are  drawn  municipal  corporations  to  issue  bonds  to 
from  a  river  or  from  other  .sources  with-  aid  in  the  construction  of  internal  im- 
out  the  state.  Pcrh-ins  County  v.  Graff,  provements.  Get chell  v.  JJcnton,  30  Neb. 
52  C    C   A   243    114  Fed   441  SlO^  47  N.  W.  468. 

♦Bonds  issued  to  aid  in  the  improve-  p'f,"."'^  ^'-  <*"»•"•  "^  "1-  65».  3  X. 
ment  of  the  water  power  of  a  river  for     '" ,    ?|"     ...  .  -     ■ 

the  purpose  of  operating  public  grist  to  tr^VoVy  IThr  r:^^^^^^ 
mills  are  issued  m  aid  of  a  work  of  m-   ^.       ^^^  ^  j^J^  ^^^  ^^  ^^ 

tcma  improvement  /?totr  v.  Cumttij  .^^  authorize  the  issuance  of  bonds  to 
C09inty  111  U.  S.  363,  28  L.  ed.  457,  4  j^  donated  to  a  private  corporation,  to 
Sup.  Ct.  Rep.  449.  j^  ^3^^  in  ^he  improvement  of  a  water 

•A  state  cannot  appropriate  to  iteelf  power,  to  secure  the  permanent  and 
the  property  of  individuals  for  the  sole  practical  use  of  said  power  to  the  city 
purpose  of  creatini;;  a  water  power  to  be  and  its  immediate  vicinity.  Otfaica  v. 
leased  for  manufacturing  purposes.  Carey,  108  U.  S.  110,  27 *L.  ed.  669.  2 
Kaukauna    Watrr   Poirrr  Co.   v.   Green    Sup.  Ct.  Rep.  361. 
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available  for  manufacturing  purposes.^  An  act  incorporating  land- 
owners into  a  company  for  the  purpose  of  building  a  fence  between 
two  rivers  above  their  confluence,  thereby  inclosing  a  large  tract  of 
land  by  the  two  rivers  and  the  fence  so  as  to  render  it  unnecessary 
for  each  individual  owner  of  land  embraced  within  such  inclosure 
to  rebuild  his  private  fence,  periodically  washed  away  by  floods  of 
such  rivers,  and  autliorizing  such  company  to  levy  a  tax  for  the  cost 
thereof  upon  all  the  ownera  of  land  therein  in  proportion  to  the  num- 
ber of  acres  owned  by  each,  and  to  make  by-laws  and  impose  such  fines 
and  penalties  as  it  may  deem  proper  to  insure  the  success  of  the  ob- 
ject of  the  act,  is  unconstitutional  and  void  as  to  nonconsonting  own- 
ers of  land  within  such  inclosure,  as  not  being  a  public  undertaking 
necessary  to  justify  the  exercise  of  the  taxing  powor.^ 

^Ottawa  V.  Carrtf,  ICS  V.  S.  110.  27  L.        ^Scuf/letoirn   Fence  Co.  v.  McAUiMt^^ 
cd.  fiflO,  2  Sup,  Ct,  Rep.  361.  12  Bush,  312. 

Vol.  U,— \A'aters,  8G. 
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308.  Pablic  right  to  idL—  Fish,  being  ferce  nalurm,  are,  while  in 
tbeir  natural  element,  the  property  of  no  one,  unless  they  have  been 
brought  into  an  inclosure  so  that  they  are  completely  under  the  power 
rrf  the  captor,  or  they  can  be  regarded  as  the  property  of  the  one  who 
owns  the  water.  The  consequence  is  that  they  may  be  captured  and 
taken  by  anyone  who  can  gain  access  to  them,  except  so  far  as  the 
water  is  in  private  ownership.  Following  out  the  contentions  of  Sel- 
den  in  his  attempt  to  establish  the  title  of  the  sea  in  the  British  sov- 
ereign against  the  claims  of  the  other  nations,  the  subjects  of  that 
realm  have  conceded  to  their  rulers  the  title  to  the  seas.  Such  own- 
ership was  held  to  include  both  bed  and  water,  and,  consequently, 
whatever  was  in  or  upon  either.  Therefore  the  right  to  reduce  the 
fish  to  possession  resided  in  the  King.  But  this  right  was  one  which 
was  of  little  practical  value  to  him,  and  he  had  neither  the  time  nor 
the  inclination  to  interfere  with  the  taking  by  his  subjects  of  such 
fish  a*?  they  chose.  This  fact,  together  with  the  a^ressiveness  on  the 
part  of  the  subjects  to  augment  their  own  rights  and  limit  those  of 
the  CroAvn,  in  the  course  of  time  resulted  in  the  formulation  of  the 
theory  that  the  Crown  held  his  fishery  rights  as  a  sort  of  trustee,  and 
that  the  people  were  the  real  beneficiaries.  Such  was  not  the  original 
idea.  It  finds  no  expression  at  the  time  of  the  decision  of  the  case  of 
the  Boyal  Fishery  of  the  Banve}  There  the  fishery  right  is  treated 
as  a  part  of  the  King's  private  property,  to  be  dealt  with  for  his  own 
emoliiment,  at  his  pleasure.  It  is  true  that  in  that  case  the  fishery  was 
in  an  inland  river  and  was  treated  as  a  private  right  of  the  Crown,  but 
there  is  no  hint  in  the  case  that  he  held  any  of  his  fishery  rights  for 
the  benefit  of  his  subjects.  But  the  doctrine  is  firmly  established  that 
the  ultimate  right  resides  in  the  people,  and  that  the  Crown  cannot 
abridge  it.  This  conclusion  has  been  aided  by  the  necessity  of  assert- 
ing the  public  rights  against  the  claims  of  private  owners.     As  long 

'Dsvies,  149. 
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as  the  Crown  regarded  the  fisheries  as  his,  he  used  them  for  h\> 
own  advantage  by  making  exclusi\x'  grants  of  them  to  individuals. 
The  King's  ownerhliip  of  the  fisheries  would  seldom  inconvenience 
the  rightxS  of  his  sul)jeot8,  but  a  few  private  grants  might  exclude  the 
people  generally  from  access  to  all  places  where  fishing  might  be  suc- 
c-essfully  practised.  This  necessitated  a  holding  that  the  King  had  no 
title  which  he  could  grant,  and  Magna  Charta  is  referred  to  as  the 
instrument  by  which  he  parted  with  his  title.  There  is  nothing  in 
that  instrument  which  directly  works  that  result.  However,  whether 
the  prohibition  is  found  in  Magna  Charta  or  not,  the  general  nilf 
now  is  that  in  tidal  waters  all  have  an  equal  right  to  fish,  and  that  thi> 
right  cannot  be  abridged  by  grants  to  individuals.  At  the  present 
time,  therefore,  the  public  have  prima  facie  a  common  right  of  fishing 
in  tidal  rivers.^*  By  tlie  civil  law  the  right  of  fishery  was  common  in 
ports  and  waters.^  Some  of  the  more  mf>dern  wTiters  have  insisted 
that  the  right  of  the  Crown  was  never  exclusive, — that  its  right  wa> 
merely  that  of  proprietary  dominion  as  lord  of  the  soil,  and  that  the 
right  of  fishing  was  always  common.*  The  fact  that  the 
Crown  was  originally  in  the  habit  of  granting  exclusive 
rights  and  of  excluding  all  persons  from  the  common  fish- 
ery at  his  pleasure  would  tend  to  show  that  he  at  least  claimed 
the    exclusive    right,    and    that    in    foo'/ier    times    it  was    conceded 

^Reg.  V.  Stimpson,  32  L.  J.  M.  C.  N.  While  in  a  private  stream  it  puts  thf 

S.  208,  4  Best  &  S.  307,  9  Cox  C.  C.  356,  proof   upon  those   that    claim    libcram 

10   Jur.  N.   S.   41 :    16  Vin.   Abr.   title  piacariam,  "in  case  of  a  river  that  flows 

Piscary    (B) ;    Johnston   v.   Bloomfield,  and  reflows,  and  is  an  arm  of  the  sea," 

Jr.  Rc'p.  8  C.  L.  68 ;  Woolrych,  Waters,  prima  facie  it  is  common  to  all,  it  being 

p.   76 ;    Schultes    Aquatic    Rights,     17  ;  a  good  justification  to  say  that  the  locu* 

Hoice  V.  Sfoxcell,  Alcock  &  N.  348,  358 :  in  quo  is  hrachixtm  maris  in  quo  unus 

Polhemus  v.  Jiateman,  60  N.  J.  L.  163,  quisque  svhjectu^  dominus  reifis  kahet 

37  Atl.  1015;  Carter  v.  Murcot,  4  Burr,  ei  habere  debet  liberam  pisoariam.   Fits- 

2164 ;  Gould  v.  James,  6  Cow.  369 ;  Rog-  waiter's  Case,  1  Mod.  105. 

ers  y.  Jones,  1  W^nd.  237,  19  Am.  Dec.  All  subjects  have  a  right  to  take  h&it 

493;    Rose   v.    Belyea,    12    N.    B.    109;  and  fish  in  any  harbor,  river,  or  public 

Russell  V.  StocJcing,  8  Conn.  236;  War-  water  in  Upper  Canada    (not  duly  set 

ren  v.  Mathetcs,  6  Mod.    73;    Com.    v.  apart  by  the  governor  in  council  for  the 

Ckarlesioirn,  I  Pick.  180,  11   Am.  Dec.  natural  or  artificial  propagation  of  fish). 

161:    Rmtal    Fisheries    of    the    Banne,  so  that  in  so  doing  they  trespass  not  on 

Davies,  149;  Halcolmson  v.  O'Dea,  10  H.  the  Crown  lands  or  beaches,  or,  by  their 

L.  Cas.  593,  9  Jur.  N.  S.  1135,  9  L.  T.  N.  place,  time,  or  mode  of  fishing  contra- 

S.  93,  12  Week.  Rep.  178;  Lay  v.  King,  vene  any  provision  of  the  Canada  fish- 

6  Day,  72;  Wooley  v.  Campbell,  37  N.  J.  eries  act,  or  regulations  thereunder;  and 

L.  163;  Browne  v.  Kennedy,  5  Harr.  &  this  applies  not  merely  to  individuaU. 

J.  203,  9  Am.  Dec.  503;  Preble  v.  Brotcn,  but  equally  to  all   Her  Majesty's  sub- 

47   Me.  284;   Lakeman   v.  Burnham,    7  jects.     Daragh  v.  Dunn,  7  U.  GL  U  J. 

Gray,  440;   Cough  v.  Bell,  21  X.  J.  ^.  273. 

156;   Collins  v.  Benbury,  25  N.    C.     (3  'Sandnrs'  Justinian,  p.  158. 

Ired.  L.)   277,  38  Am.  Dec.  722:  Bickcl  *  Woolrych,  Waters,  p.  437;  Schultca. 

V.    Polk,  5  Harr.    (Del.)    325:    Murphy  .\quatic  Rights,  15. 
v.  Ryan,  Ir.  Rep.  2  C.  L.  143,  ItJ  Week. 
Rep.  678. 
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to  him.  Where  a  channel  is  cut  through  a  sea  wall  separating  a  body 
of  brackish  water  from  the  sea,  and  tlie  tide  flows  and  reflows  through 
itj  and  sea  fish  and  ships  pass  through,  the  public  right  of  fishery  in 
such  waters  attadies.'  In  Scotland  the  law  is  in  its  original  form  so 
far  as  the  salmon  fisheries  are  concerned,  and  has  not  been  subjected 
to  the  modifying  influence  which  has  prevailed  in  England.*  The 
right  of  fishery  is  public  in  all  tidal  waters,  and  all  other  waters  de 
facto  navigable,  so  long  as  the  title  to  the  bed  remains  in  the  Crown.' 
The  rights  of  fishery  as  between  subjects  of  different  nations  and  un- 
der the  Federal  Constitution  have  been  discussed  in  a  prior  section.^ 
The  right  formerly  belonged  to  the  Crown,  not  as  a  trustee  for  the 
public,  but  as  a  part  of  its  hereditary  revenue,  and  might  be  granted 
by  it,  and  might  be  feudalized.® 

368a.  Public  right  in  the  United  States. —  The  limitation  upon  the 
rights  of  the  Crown  in  England,  and  upon  its  power  to  grant  private 
rights  of  fishery,  did  not  extend  to  the  people  themselves  as  repre- 
sented in  Parliament,  and  that  body  has  always  had  the  power  to  make 
such  grants.  When  the  American  colonies  acquired  their  independ- 
ence, they  acquired  with  it,  not  only  the  powers  of  the  British  Crown, 
but  also  those  of  Parliament.  In  the  absence  of  a  constitutional  lim- 
itation, these  powers  are  vested  in  the  lawmaking  representatives  of 
the  people  of  the  several  states,  and  there  is  nothing  to  prevent  them 
from  making  private  grants.  In  the  absence  of  such  grants,  however, 
the  right  of  fishing  in  all  waters  the  title  to  which  is  in  the  public 
belongs  to  all   the   people   in   common.^     In   Massachusetts,  by  the 

*Na9k  r.  Newton,  30  N.  B.  610.  of  salmon  fishing  as  proved  that  it  was 

*G9mmeU  v.   Wfiods  d  Forest  Oomrs.   intended  to  be  comprehended  within  the 
•1  Macq.  H.  Ia  Cas.  419 ;   McDouall  v.  general  terms  of  the  grant. 
I/urd  Advocate,  L.  R.  2  H.  L.  Sc.  App.       ''Re  Provincial  Fisheries,  26  Can.  S.  C. 
(^431;  Lord  Advocate  v.  Lovat,  L.  R.   444;  People  v.  Truckee  Lumber  Co,  116 
i  App.  Can.  273.  Cal.  397,  39  L.  R.  A.  581,  58  Am.  St. 

Bj  that  law  the  Crown  is  presumed   Rep.   183,  48  Pac.   374;    Robertson    ▼. 
to  be  entitled  to  all  salmon  fisheries  to   Steadman,  16  K  B.  621. 
which  the   yassal    cannot   affirmatively       "  See  ante,  §|  2a,  18.  ' 

establish  his  claim.  Lord  Advocate  ▼.  *Oammell  v.  Woods  <£  Forest  Oomrs, 
fjocat,  L.  U.  5  App.  Cas.  273.  3  Macq.  H.  L.  Cas.  419. 

In  Qammell  v.  Woods  d  Forest  Comrs.  ^Legoe  v.  Chicago  Fishing  Co,  24 
3  Haeq.  H.  L.  Caa.  419,  the  lord  chan-  Wash.  175,  64  Pac.  141 ;  DeMers  y.  Ban- 
t^\oT,  in  discussing  the  right  of  the  dp  Spit  Fish  Co,  24  Wash.  582,  64  Pac. 
<'rown  to  salmon  fisheries  on  the  coast  799 ;  Sterling  v.  Jackson,  69  Mich.  488, 
of  ScoUand,  sars  that  salmon  fishings  at  13  Am.  St.  Rep.  405,  37  N.  W.  845, 
an  early  period  in  the  history  of  Scot-  People  v.  Collison,  85  Mich.  105,  48 
land  were  regarded  as  possessing  a  pecu-  N.  \V.  292 ;  Lincoln  y,  Davis,  53  Mich, 
liar  TBlue  over  other  fishings,  and  were  375,  51  Am.  Rep.  116,  19  N.  W.  103; 
diftingoishable  from  them  in  a  remark-  Slingerland  v.  International  Contracting 
able  namier.  They  were  only  capable  Co,  43  App.  Div.  215,  60  N.  Y.  Supp.  12 ; 
of  belonging  to  a  subject  by  an  express  Gerhard  v.  Worrell,  20  Wash.  492,  55 
grant  from  the  Crown,  or  by  a  grant  of  Pac.  625 ;  CooHdge  v.  Williams,  4  Mass. 
fishings  generally,  followed  by  such  user   140. 
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colonial  ordinances  the  right  of  fishing  in  tide  waters  and  the  great 
ponds  was  reserved  to  the  public  unless  otherwise  appropriated  by  the 
legislature,  or  by  the  towns  acting  under  its  authority.* 

368b.  In  nontidal  waters. — In  England  the  King's  title  to  the  water 
depended  upon  its  tidal  character,  and,  since  the  right  to  the  fish  fol- 
lows the  title  to  the  water,  his  right,  and  therefore  the  right  of  the 
public,  to  the  fish  went  no  farther  than  the  flow  of  the  tide.  The 
right  did  not  depend  upon  the  navigable  character  of  the  water,  nor 
upon  its  actual  navigation,  but  solely  upon  the  tide.  In  all  tidal 
waters,  or  fiunmn  regale,  the  fishery  belongs  to  the  King  by  his  prerog- 
ative, but  in  nontidal  streams  the  terre-tenants  of  either  aide  have  an 
interest  in  the  fishery  of  common  right  ^  Therefore  the  public  has 
no  common  right  to  fish  in  the  waters  above  the  tide,  although  it  is  in 
fact  navigable  there.*  It  is  said,  in  Smith  v.  Andrews,^  the  idea  is 
sometimes  entertained  that  the  right  to  pass  along  a  public  navigable 
river  carries  with  it  the  right  to  fish.  But  this  idea  is  not  well 
founded,  for  no  such  right  exists.  As  said  in  the  opinion  of  the  oom- 
missionera  in  Leconfield  v.  Lonsdale,^  the  right  of  catching  fish  in  the 
navigable  and  nontidal  part  of  the  river  belongs  exclusively  to  the  ri 
parian  oviTier,  who  has  the  same  right  precisely  as  to  catching  fish 
there  as  the  riparian  owners  have  in  the  non-navigable  part  of  the 
river.  It  is  thus  clear  that  the  right  to  catch  fish  does  not  depend  in 
any  way  on  the  right  of  public  passage.  The  public  right  of  naviga 
tion  and  the  public  right  of  fishing  are  entirely  separate  rights.  Or, 
as  said  in  Queen  v.  Kobcrtsaii/^  there  is  no  connection  whatever  be- 

'  In  Yensen  v.  State,  7  Ohio  N.  P.  18,  33  L.  J.  M.  C.  N.  S.  66,  12  Wedc  Rep. 
it  is  said  that  the  business  of  fishinff  is  80:  Miisaett  v.  Burch,  35  L.  T.  N.  S. 
itself  a  lawful  one  in  which  anyone  nas  486;  Steadman  v.  Robertson,  18  N.  B. 
the  right  to  engage.  The  right  of  public  580 ;  Re  Provincial  Fisheries,  26  Cm- 
fishery  in  the  waters  of  the  Great  Lakes  S.  C.  444 ;  Murphy  v.  Rifan,  Jr.  Rep.  2 
is  one  of  the  time-honored,  we  might  say  C.  L.  143,  16  Week.  Rep.  678;  Willow 
almost  sacred,  rights  of  the  people.  RiiJcr  Club  v.  Wade,  100  Wis.  86,  42  L. 

^Com.    V.    Vincent,    108    Mass.    441;    R.  A.  305,  76  N.  VV.  273;  Mickletkiosit 
Pochard  v.  Ryder,  144  Mass.  440,  69  Am.   v.  Vincent,  67  L.  T.  N.  8.  225. 
Rep.  101,  11  N,  E.  578.  There  is  a  statement  in    Warren   ▼. 

'  Selden,  Mare  Clausum,  lib.  2,  chap.  Matthexcs,  1  Salk.  .^7,  6  Mod.  73,  that 
21,  16  Vin.  Abr.  576  (Bo),  (16),  (17)  ;  a  subject  has  a  right  to  fish  in  all  navi- 
Royal  Fishery  of  the  Banne,  D&yies,  149.   gnblerivers  the  same  as  in  the  sea;  but 

*Woolrvch,  Waters,  p.  75;  Blount  v.  this  must  be  regarded  as  an  inaccurtt<» 
Layard  [1891]  2  Ch.  681,  note;  Ash-  use  of  the  word  "navigable"  when 
iDorffc  V.  Browne,  10  Ir.  Ch.  Rep.  421,  7    "tidal"  is  meant. 

Ir.  Jur.  O.  S.  315;  Reece  v.  Miller,  L.  ■  [1891]  2  Ch.  69.%  66  L.  T.  N,  S.  175. 
R.  8  Q.  B.  Div.  626,  51  L.  J.  M.  C.  N.  S.  •  L.  U.  5  C.  P.  065,  39  L.  J.  C.  P.  N.  S. 
64,  47  J.  P.  37 ;  Pearce  v.  Sootcher,  L.  305,  23  L.  T.  N.  S.  166,  18  Week.  Rep. 
R.  9  Q.  B.  Div.  162,  46  L.  T.  N.  S.  342,  1165. 
46  J.  P.  248 ;  Queen  v.  Robertson,  6  Can.  •  6  Can.  S.  C.  62. 
S.  C.  52;  Smith  v.  Andrews  [1891]  2  Ch.  In  Smith  v.  Andrews  [1891]  2  Ch. 
678,  65  L.  T.  N.  8.  175;  Hudson  v.  Mac-  693,  65  L.  T.  N.  S.  175,  North.  J.  in 
Rae,  4  Best  &  S.  585,  9  L.  T.  N.  8.  678,   speaking  of  the  Tliames  at  a  point  above 
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tween  a  right  of  passage  and  a  right  of  fishing.  A  right  of  passage 
is  an  easement^ — that  is^  a  privilege  without  profit,  as  in  a  common 
highway.  A  right  to  catch  fish  is  a  profit  d  prendre,  subject,  no 
doubt,  to  the  free  use  of  the  river  as  a  highway,  and  to  the  private 
right  of  others.  The  right  to  the  fishery  passes  with  a  grant  to  the 
soil.**  A  river  is  not  tidal,  so  as  to  give  a  public  right  of  fishery, 
where  it  is  unaffected  by  ordinary  tides,  although  upon  the  occasion 
of  very  high  tides  the  rising  of  salt  water  in  the  lower  part  of  the  riviBr 
dams  back  the  fresh  water,  and  causes  it,  upon  those  occasions,  to  rise 
and  fall  with  the  flow  and  ebb  of  the  tide.  Grove,  J.,  says,  in  order 
that  the  river  may  be  tidal  at  the  spot  in  question,  it  may  not  be  neces- 
sary that  the  water  should  be  salt,  but  the  spot  must  be  one  where  the 
tide  in  the  ordinary  and  regular  course  of  things  flows  and  reflows. 
There  is  no  case  which  shows  that,  because  at  exceptionally  high  tides 
-^me  portion  of  the  river  is  dammed  up  and  prevented  from  flowing 
down,  and  so  rises  and  falls  with  the  tide,  that  portion  of  the  river  can 
he  called  tidal.''  Whoever  claims  the  right  to  fish  in  private  waters 
has  the  burden  of  showing  the  foundation  of  such  right®  Property 
rights  U)  a  several  fishery  in  non-navigable  nontidal  waters  are  not 
abridged  when  the  waters  are  made  navigable  by  Parliament  by  arti- 
ficial  improvements.*  Where  a  river  runs  through  a  manor  the  legal 
presumption  is  that  the  right  of  fishing  belongs  to  those  owning  land 
4»n  its  side,  and  extends  to  the  center  of  the  stream.  It  was  argued  in 
fiomb  V.  Ncwbiggin  ^^  that  where  a  private  river  runs  through  a 
manor  the  right  to  fish  along  the  shore  thereof  prima  facie  belongs  ex- 
'•lusively  to  the  lord ;  but  the  court  held  that  it  belonged  to  those  own- 
ing the  land  abutting  on  the  river,  and  that,  if  a  lord  claims  a  several 
tif^hery  therein,  the  burden  is  upon  him  to  prove  it. 

The  old  law  of  France  in  regard  to  the  right  of  fishery  in  non-navi- 
gable streams  flowing  through  private  lands  is  that  it  does  not  depend 
upon  the  ownership  of  land  adjacent  to  the  stream,  but  may  be  con- 
ferred by  the  sovereign  upon  individuals  from  whom  permission  must 
he  obtained  in  order  to  enjoy  the  right.'* 

the  action  of  the  tide,  and  holding  that  444 :   Qtieen  v.  Robertson,  6  Can.  8.  C. 

no  right  of  fishery  existed  there,  said:  52. 

The  idea  is  sometimes  entertained  that  ^Rcece  v.  Miller,  L.  R.  8  Q.  B.  Div. 

the  right  to  pass  along  a  public  naviga-  626,  .51  L.  J.  M.  C.  N.  S.  64,  47  J.  P.  37. 

We  riier  carries  with  it  the  right  to  fish  *Fitzwalter'8  Case,  1  Mod.  105. 

in  it;  but.  so  far  as  regards  nontidal  *HargreavcM  v.  Diddams,  32  L.  T.  N. 

riven,  this  is  not  so.     Persons  using  a  S.  600,  L.  R.  10  Q.  B.  582,  44  L.  J.  M. 

navigable    highway    no    more    acquire  C.  N.  S.  178,  23  Week.  Rep.  828;  Mus- 

therdyy  a  right  to  fish  there  than  persons  aett  v.  Buroh,  35  L.  T.  N.  8.  406. 

passing  along  a  public  highway  on  land  '*  1  Car.  A  K.  549. 

Mquire  a  right  to  shoot  upon  it.  ^^Re  Provincial  FiMheriea,  26  Can.  S. 

•£e  Frovincial  Fisheries,  26  Can.  S.  C.  C.  444. 
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8680.  In  nontidal  waters  in  United  States. —  The  :strict  rule  of  the 
common  law  as  to  tlie  ownership  of  land  under  nontidal  water,  and 
therefore  of  the  fishery,  has  not  been  followed  in  all  of  the  states  of 
the  Union*  So  far  as  this  change  was  made  by  the  adoption  of  the 
original  Constitution,  it  was  undoubtedly  proper.  So  far  as  it  was 
done  by  the  legislature  without  constitutional  authority,  it  deprived 
the  riparian  o^vner  of  property  without  due  process  of  law,  or  took 
his  property  for  public  use  without  compensation.  For  a  fishery  ia 
property.^  From  the  earliest  times,  fisheries  were  recognized  as  part 
of  the  estate.^  When  the  courts  have  assumed  the  power  to  change 
the  common  law  with  respect  to  ownership  of  the  water  and  the  right 
to  the  fishery,  they  have  deliberately  deprived  the  riparian  owner  of 
properly  to  which  he  was  entitled  under  the  time-honored  maxims  of 
the  conunon  law,  which  have  existed  for  centuries ;  and  the  court  can 
hardly  justify  such  a  course,  since  it  has  no  legislative  powers,  and  is 
sworn  to  declare  the  law,  and  not  to  make  it ;  and  when  it  deliberately 
departs  from  the  law  without  any  adequate  excuse,  and  thereby  robs 
private  citizens  of  valuable  rights,  it  has  a  very  imperfect  sense  of  its 
obligations.  Most  of  the  states  have  followed  tLe  common*lc«r  rule 
without  question.®  The  private  right  extends  to  fishery  in  a  canaL'* 
In  most  of  the  cases  dealing  with  this  question  the  courts  have  fol- 
lowed the  inaccurate  use  of  the  word  ^'navigable"  as  being  synony- 
mous with  "tidal,"  which  originated  with  chancellor  Kent;  so  that, 
when  they  state  that  the  right  of  fishery  in  non-navigable  streams  is 
private,  they  intend  to  follow  the  common-law  rule,  and  hold  that  the 
right  is  private  except  in  tide  waters.*  But  such  inaccurate  use  of 
the  word  has  led  to  some  departure  from  the  common  law.  There  is 
no  dispute  that  the  right  of  fishery  is  private  where  the  river  is  not 
navigable  in  fact.**     Massachusetts  at  first  followed  the  common-law 

Tiidor  V.  Cambridge  Waterworks,  1  Even  in  Washington,  which  has  de- 
Allen,  164;  Queen  y.  Robertson,  6  Can.  parted  as  far  from  the  common  law  of 
8.  C.  52.  riparian  rights  as  any  of  the  states,  it 

'  Maitland's  Domesday,  330.  is  said  that,  even  in  a  navigable  or  pub- 

*AdafM  v.  Pease,  2  Conn.  481 ;  P^o^  lie  river,  the  right  of  fishing  remains  in 

V.  Piatt,  17  Johns.  195,  8  Am.  Dec.  382 ;  the  owner  of  the  bank,  the  public  only 

Beaoh  v.  Morgan,  67  N.  H.  529,  68  Am.  having  an  easement  over  the    stream; 

8t.  Rep.  692,  41  Atl.  349;  State  v.  Glen,  and  the  taking  of  fish  therefrom  would 

62  N.  C.  (7  Jones  L.)   321;  Hooker  v.  be  a  trespass  against  the  riparian  pro- 

Cummings,  20  Johns.  90,  11  Am.  Dec  prietor.     Griffith  v.  Holman,  23  Wash. 

249;  Ingram  v.  Threadgill,  14  N.  C.  (3  347,  54  I*  R.  A.  178,  83  Am.  St.  Rep. 

Dev.  L.)  69.  821,  63  Pac.  239. 

Under    the    statutes    and    interstate  ^Woolrych,  Waters,  p.  66. 

agreement  with  New  Jersey,  the  fisheries  ■  See  ante,  S  23a. 

in  the  Delaware  river  are  exclusive,  and  ^Jackson  v.  Ixnois,    Cheves    Ll    259; 

originally  belonged  to  the  owner  of  the  Waters  v.  Lilley,  4  Pick.  146    16  Am. 

upland,  but  may  be  leased,  sold,  or  de-  Dec.  333. 
v&ed  to  a  person  not  owning  the  adjoin- 
ing shore.    Hart  v.  Hill,  1  Whart.  124. 
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nile  to  its  full  extent."^  But  this  rule  was  changed  by  statute.  How 
the  change  could  be  luade,  and  the  right  to  the  fishery  be  t^ken  from 
the  owner  and  vested  in  the  public  without  compensating  the  owner, 
in  the  face  of  a  constitutional  provision  that  "whenever  the  public 
exigencies  require  that  the  property  of  any  individual  should  be  ap- 
propriated to  public  u.<es,  he  shall  receive  a  reasonable  compensation 
therefor," — is  difficult  to  understand.  It  may  be  that  the  individual 
demanded  no  compensation,  for  the  question  of  his  right  to  it  does 
not  seem  to  have  been  presented  to  the  courts.  However,  by  a  long 
course  of  legislation  in  Massachusetts  the  right  of  fishery,  even  in  pri- 
vate streams,  is  paramount  in  the  public,  to  that  extent  changing  the 
conmum  law.  But,  as  against  all  others  than  the  public,  the  riparian 
owners  of  fishing  privileges  have  the  rights  which  belong  to  private 
property.®  By  reason  of  the  form  of  the  early  gi'ants  in  Pennsyl- 
vania, it  has  been  held  that  the  title  to  the  beds  of  its  principal  rivers 
(lid  not  pass  to  the  riparian  owners,  and  that  they,  therefore,  have  no 
exclusive  right  of  fishery  in  the  waters.®  In  South  Carolina  it  was 
lield  first  that  the  right  of  fishing  in  a  stream  which  is  navigable  in 
fact*- and  actually  used  by  the  public  for  purposes  of  navigation  is 
common  in  equal  degree  to  the  whole  community.^^  But  in  McOul- 
lough  V.  Wall  ^^  the  court  held  that  the  common-law  rule  giving  the 
♦•ommon  right  of  fishing  in  waters  in  which  the  tide  ebbs  and  flows 
«lfK?s  not  apply  to  streams  not  aflFected  by  the  tide,  but  which  have 
l)een  rendered  navigable  or  floatable  by  artificial  means, — at  least  to 
that  part  of  a  stream  above  a  falls  which,  in  their  natural  state,  ob- 
struct the  serviceable  use  of  the  river.  In  Wisconsin  the  legislature 
has  asserted  the  public  right  of  fishery  in  every  floatable  stream,  and 
the  court  has  upheld  the  legislation.  The  court  says  the  public  use 
of  a  stream  navigable  in  fact  for  the  floatage  of  logs  and  small  boats 
includes  the  right  to  fish,  and  such  stream  is  a  public  water  within  the 

^White  y.  Whitiiery  2  Dane  Abr.  702 ;  nets   on  and   pass  over  the  upland  to 

Tom.  V.  Chapin,  5  Pick.  199,  16  Am.  Dec.  which  the  fishery  was  formerly  appur- 

386;  Waters  ▼.  lAlley,  4  Pick.  145,  16  tenant,  when  such  acts  are  used  with  the 

Am.  Dec  333.  fishery  "as  heretofore  conducted."    Har- 

*Cole  ▼.  Eastham,  133  Mass.  65;  Holy-  vcy  v.  Va/ndcgrift,  1  W.  N.  C.  629. 

ofec  Water  Power  €o.    v.    Lyman,    15  ^"Boatioright  v.  Bookman,  Rice  L.  447. 

Wall.  500,  21  Lu  ed.  133.  "  4  Rich  L.  68,  53   Am.  Dec.  715. 

*Car9on  v.  Blazer,  2  Binn.  475,  4  Am.  And  Wardlaw,  J.,  stated  that  neither 

l>ee.  463;  Shrunk  v.  Schuylkill  Nav,  Co.  the  comn^on-law  rule    relating    to    the 

14  Seig.  &  R.  71.  right  of  fishing  in  waters  affected  by  the 

The  grantee  of  a  riparian  owner's  ebb  and  flow  of  the  tide,  nor  the  one  re- 
light of  fishery  "as  heretofore  conduct-  lating  to  the  title  to  the  land  under  such 
^'*  in  a  public  stream  cannot  recover  waters,  had  been  applied  in  South  C^r- 
damages  from  luiother  fishing  therein,  olina  to  streams  not  affected  by  the  tide, 
but  is  entitled  to  damages  for  a  depriva-  although  they  may  be  navigable  or  float- 
tioD  of  tn  appurtenant  easement  to  draw  able.    Ikid, 


1368  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [S  368c 

meaning  of  a  statute  asserting  title  to  the  fish  in  such  waters  and  per- 
mitting any  individual  to  take  the  fish,  although  the  title  to  die  bed  of 
the  stream  is  in  the  riparian  owner ;  so  that  one  fishing  from  a  boat 
in  the  stream  is  not  guilty  of  trespassing  upon  such  owner's  rights.^* 
It  is  very  difficult  to  sec  on  what  gi'ound  that  decision  can  be  upheld. 
The  court  admitted  that  at  common  law  the  public  rights  of  fishery 
were  limited  to  tide  water,  and  the  Wisconsin  Constitiition  adopted 
the  common  law,  so  that  the  riparian  owm»r  has  a  constitutional  right 
to  exclusive  fishery  in  the  stream  where  it  passes  over  his  property. 
The  Constitution  is  usually  regarded  as  the  paramount  law  in  thi- 
state,  and  neither  the  legislature  nor  the  court,  nor  both  combined, 
has  power  to  disregard  its  provisions.  It  may  be  that  the  court  re 
garded  the  riparian  right  as  of  too  little  value  to  require  protection. 
So  far  as  the  injury  which  would  be  caused  by  merely  casting  a  hook 
into  the  stream  from  a  boat  is  concemed,  the  injury  is  certainly  insig 
nificant;  but^  if  the  principle  is  once  established  that  the  public  has  a 
right  to  fish,  there  is  nothing  to  prevent  the  use  of  nets  or  engines,  so 
far  as  the  law  permits  their  use,  to  the  total  destruction  of  the  right 
of  the  riparian  OAvner.  It  may  be  that  the  contention  might  be  up- 
held that  the  right  to  fish  in  the  water  from  boats  with  hook  and  line, 
and  to  gather  ice  from  the  water,  were  uses  which  the  public  good  re 
quired  should  be  regarded  as  within  the  public  right  to  use  the  water 
way  for  purposes  of  navigation.  Such  a  contention  would  be  a  de- 
parture from  the  common-law  rules,  but  in  analogy  to  the  new  uses  to 
which  highways  on  land  are  continually  being  devoted,  there  is 
ground  for  making  the  contention.  The  public  right  of  fishery  does 
not  extend  to  streams  which  are  non-navigable  in  their  natural 
condition.*^ 

369.  Eight  to  grant  exclusiye  fishery  in  tidal  water. —  There  is  no 
doubt  that,  under  Selden's  conception  of  the  rights  of  the  Crown  in 
the  seas  surrounding  the  British  coast,  the  right  of  fishery  was  a  per- 
quisite, to  be  used  or  disposed  of  for  the  benefit  of  the  Crown.  This, 
also,  is  the  idea  found  in  the  ca^^e  of  the  Royal  Fishery  of  the  BanneJ 
The  doctrine  of  the  Crown^s  trusteeship  does  not  seem  to  have  been 
advanced  until  after  the  deposition  of  Charles  I.,  and  the  time  and 

''WiUoir    Rh^er   Club   t.     Wade,     100  right  to  fish  in  all  boatable  and  other 

Wis.  86,  42  L.  R.  A.  305.  76  N.  W.  273;  waters,  not  private  property,  are  watpr* 

Wriffht  V.  Mulvaneyy  78  Wis.  89,  9  L.  R.  that  are  of  common  passage  as  highwiys 

A.  807,  23  Am.  St.  Rep.  393^  46  N.  W.  for  business  or  pleasure,  and  do  not  in- 

104.5.  elude  all  waters  that  may  be  boatablf 

"Htirroughs    v.    Whitwam,    .59    Mich,  in  fact.     Ncir)  England  Trout  d  Salvum 

279,  26  N.  W.  491.  Club  v.  Mather,  68  Vt  338,  33  L.  R.  A. 

Boatable  waters,  within  the  meaning  569,  35  Atl.  323. 

of  a  constitutional  provision  giving  the  *  Da  vies,   149. 
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place  of  its  begi2ining  do  not  clearly  appear.  Even  as  late  as  Carter 
V.  Ulurcot^  the  court,  in  speaking  of  the  right  of  fishery,  says  that 
in  navigable  rivers  the  proprietors  of  the  land  on  each  side  have  not 
the  exclusive  right  of  fishery ;  that  navigable  rivers  or  arms  of  the  sea 
belong  to  the  C^o^vn ;  and  that  the  Crown  may  grant  a  several  fishery 
in  a  navigable  river  where  the  sea  flows  and  reflows,  or  in  an  arm  of 
the  sea.  In  modem  times  the  limitation  upon  the  power  of  the 
Crown  is  usually  ascribed  to  Magna  Charta,  but  a  reference  to  the 
provisions  of  that  instrument  shows  that  it  contained  no  specific  ref- 
erence to  the  right  of  fishery.  The  clause  mostly  relied  on  for  that 
purpose  is  known  as  chapter  23,  and  is  as  follows:  All  weirs  from 
henceforth  shall  be  utterly  put  down  by  Thames  and  Medway,  and 
through  all  England,  but  only  by  the  seacoasts.  The  law  has  always 
been  that  the  owner  of  a  fishery  on  a  river  could  not  operate  it  so  as  to 
prevent  the  fish  from  passing  up  to  fisheries  higher  on  the  stream. 
The  placing  of  weirs  and  traps  near  the  mouth  of  such  streams  as 
Thames  and  Medway  might  completely  destroy  the  possibility  of  fish 
reaching  the  manors  of  the  barons  living  along  the  stream,  and  be  a 
serious  interference  with  their  rights.  Looking  at  the  words  of  the 
statate,  and  considering  them  in  the  light  of  the  surrounding  circum- 
stances, it  would  seem  that  the  object  of  that  section  was  to  prevent 
the  maintenance,  by  the  King's  license,  of  such  infringements  upon 
the  barons*  rights,  and  not  to  prevent  the  granting  of  exclusive  rights 
of  fishery.  Another  chapter  of  the  charter  which  is  sometimes  re- 
ferred to  as  affecting  the  Crown's  right  to  grant  several  fisheries  is  16, 
which  reads  as  follows:  "No  river  banks  shall  be  guarded  (placed  in 
defense, — defendantur)  from  henceforth,  but  such  as  were  in  defense 
in  the  time  of  King  Henry,  our  grandfather,  by  the  same  places  and 
the  same  bounds  as  they  were  wont  to  be  in  his  time."  Some  support 
is  given  to  the  contention  that  that  chapter  limited  the  right  of  the 
Crown  to  grant  several  fisheries  by  Coke's  commentary  on  it  as  fol- 
lows: ''That  is,  that  no  o^vner  of  the  banks  of  rivers  shall  so  appro- 
priate or  keep  the  rivers  several  to  him  to  defend  or  barre  others, 
either  to  have  passage  or  fish  there  otherwise  than  they  were  used  in 
the  reign  of  Henry  II."*  There  is  little  reason  to  doubt  that  Lord 
Coke  entirely  misconceived  the  purpose  of  that  chapter.  He  himself 
states,  on  the  authority  of  the  Mirror,  that  the  statute  is  out  of  use, 
for  "many  rivers  are  now  appropriated  and  placed  in  defense  which 
used  to  be  conmion  for  fishing  and  use  in  the  time  of  Henry  11.'^ 
liord  Hale's  explanation  of  this  chapter  is  as  follows :     "Before  the 

*  4  Burr.  2102.  •2  Inst.  30. 
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statute  of  Magna  Charta,  chap.  16,  it  was  frequent  for  the  King  to  put 
as  well  fresh  as  salt  rivers  in  defenso  for  his  recreation ;  that  is,  to  bar 
fishing  and  fowling  in  a  river  till  the  King  had  taken  his  pleasure  or 
advantage  of  the  \\Tit  de  defensione  riparioe/**  Lord  Hale  further 
states  that  the  form  of  the  writ  was  changed  so  as  to  require  the 
placing  in  defense  of  such  rivers  only  as  were  in  defense  in  the  time  of 
Henry  11.  He  further  states  that,  bb  the  custom  created  great  trouble 
to  the  coimtry  and  little  benefit  or  addition  of  pleasure  to  the  King,  it 
"hath  long  been  disused.'' 

When  it  is  remembered  that  Magna  Charta  was  intended  to  check 
tlie  encroachment  of  the  Crown  upon  the  rights  of  the  barons,  and 
that,  according  to  Lord  Hale's  interpretation,  chapter  16  was  imme- 
diately put  into  operation  and  given  its  intended  effect,  while,  accord- 
ing to  l^rd  Coke's,  it  was  not  in  use,  the  conclusion  is  irresistible 
Umt  Lord  Coke  misapprehended  i*s  scope,  and  that  it  did  not  affect 
the  granting  of  private  fisheries.  Li  all  probability  Magna  CharU 
was  not  intended  to  deal  with  any  claim  of  power  to  grant  exclusive 
fisheries.  In  fact,  the  strongest  authority  in  support  of  the  Crown's 
right  came  into  existence  several  centuries  after  that  instrument  wa^ 
established.  The  fact  is,  the  courts  are  by  no  means  agreed  as  to  the 
scope  and  effect  of  chapter  23  of  the  charter.  In  Bolle  v.  Whyte,^ 
the  court  said,  while,  in  Magna  Charta,  hidelli  or  weirs  generally  are 
mentioned  as  to  be  put  down,  not  only  in  the  Thames  and  Medwaj- 
but  also  per  totam  Angliam  nisi  per  coeteram  maris,  in  the  key  to 
this  enactment,  to  be  found  in  25  Edw.  III.  St.  4,  chap.  4,  after 
citing  that  the  common  passage  of  ships  and  boats  in  the  great  rivers 
of  England  be  oftentimes  disturbed  by  the  levying  of  weirs,  mills, 
etc.,  to  the  great  damage  of  the  people,  it  is  provided  that  "all  such 
weirs,  mills,  stanks,  stakes,  and  kiddles,  which  were  levied  and  set 
up  in  the  time  of  King  Edward,  the  King's  grandfather,  and  after 
till  now  in  such  \tielx]  rivers,  whereby  the  said  ships  and  boats  be 
disturbed,  shall  be  put  out  and  utterly  pulled  down  without  being 
renewed."  Hence,  such  use  is  not  pi-ohibit-ed  in  municipal  corpora- 
tions in  non-navigable  waters.  And  it  is  further  said  that  the  Magna 
Charta  and  the  succeeding  statutes  prohibiting  the  acquisition  of  a 
fishing  weir  in  a  river,  including  the  act  of  12  Edw.  IV.,  relate  to 
navigable  rivers  only. 

If  such  conclusion  is  correct,  then  that  chapter  was  leveled,  not  at 

•  De  Jure  Maris,  chap.  ii.  S.  105,  17  L.  T.  N.  S.  560,  16  Week.  Rep. 

•L.  R.  3  Q.  B.  286,  37  L.  J.  Q.  B.  N.    593,  8  Beat  &  S.  116. 
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interference  with  fishing  rights,  but  with  those  of  navigation.  In 
Rogers  v.  Jones^  Judge  Woodworth  said  that,  under  the  authorities, 
the  Crown  may  grant  an  exclusive  fishery  in  tidal  waters,  and  by. 
grant  of  Charles  II.  the  Duke  of  York  liad  and  could  grant  same  in 
New  York.  The  court  examined  fully  the  contention  as  to  chap- 
ter 16  of  Magna  Charta,  and  concluded  that  it  did  not  aJBFect  the 
question.  But  in  Lowndes  v.  Dickerson^  while  choosing  to  decide 
the  case  on  other  grounds,  the  judge  noted  that  the  force  of  Magna 
Charta  upon  royal  grants  of  private  fisheries  as  stated  in  Rogers  v. 
Jones,  supra,  was  against  the  weight  of  authority,  and  that  Judge 
Woodworth  failed  U)  distinguish  between  grants  by  the  Crown  alone, 
and  with  concurrence  of  the  legislature.  However,  in  Brookhaven  v. 
Strong,^  the  court  said  that  Magna  Charta  was  only  intended  to  re- 
strain the  King  from  granting  exclusive  rights  of  fishery  disconnected 
with  any  rights  of  soil,  in  disregard  of  the  rights  of  the  owner  of  the 
soil.  And  following  that  case,  the  court,  in  Robins  v.  Ackerly?  held 
that  the  King  had  tiie  right  to  grant  soil  imder  water,  and  with  it. 
exclusive  rights  of  fishery.  It  thus  appears  that  there  is  no  agree- 
ment as  to  what  weight  is  to  be  given  to  Magna  Charta  upon  this 
question,  and  it  is  very  probable  that  the  attempt  has  been  made  to 
compel  the  charter  to  do  a  duty  it  was  never  intended  to  do.  A  more 
logical  explanation  of  the  curtailment  of  the  power  of  the  Crown  is 
made  by  Freeman,**^  who  says  that,  at  the  time  of  their  coronation, 
the  English  sovereigns  are  required  to  cede  to  the  people  certain  of 
the  rights  which  were  formerly  part  of  the  regalia. 

Whatever  the  cause,  the  course  of  decision  has  been  that  formerly 
the  Crown  had  a  right  to  make  private  grants  of  fishing  rights,  but 
that  now  he  cannot  do  so.  And  the  present  disability  is  to  some 
extent  given  a  retroactive  effect,  so  that  a  grant  must  be  an  ancient 
one,  to  be  upheld.*^  Where  the  provisions  of  Magna  Charta  are  not 
in  force,  the  Crown  may  grant  exclusive  rights  of  fishery  in  tidal 
water." 

There  is  no  question  that  at  first  the  rule  of  the  civil  law  as 
stated  by  Bracton,^'  that  the  fishery  in  rivers  and  seas  was  public, 
was  disregarded,  and  that  the  Crown  could  grant  a  several  right  of 

•  1  Wend.  237,  19  Am.  Dec.  493.  waters  of  the  kingdom,  so  as  to  give  him 

^M  Barb.  586.  an   immediate  and   exclusive    right    of 

'60  N.  Y.  .56.  fishery.    But  it  must  be  regarded  as  set- 

*91  N.  Y.  98.  tied  in  England  that  he  cannot.    Marim 

"Enj^lish  Const.  2d  ed.  p.  139.  v.  Waddell  16  Pet.  367,  10  L.  ed.  997. 
"The  question  is  not  free  from  doubt       ^*Re  Provincial  Fisheries,  26  Can.  8. 

«8  to  tbe  power  of  the  King,  since  Mag-  C.  444. 

u  Charta,  to  grant  to  a  subject  a  por-        *'  Lib.  2,  chap.  12. 

tion  of  the  soil  covered  by  the  navigable 
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fishery  in  tidal  water.**  Such  a  grant  may  be  established  by  proof 
of  modem  usage.*'  And  if  the  several  right  was  obtained  -when  the 
Crown  had  power  to  grant  it,  it  may  be  granted  at  tbe  present  titoe 
like  any  other  species  of  property.*  •  But  the  English  courts  have  in 
modem  times  refused  to  recognize  a  right  on  the  part  of  the  Crown 
to  create  several  rights  of  fishery  in  tide  water,  and  usually  refer 
the  time  when  the  Crown  lost  this  right  to  Magna  Charta.*^  In 
Malcolmson  v.  O'Dea,^^  it  was  held  that  the  great  charter  left  im- 
touched  all  fisheries  which  were  made  several,  to  the  exclusion  of 
the  public,  by  act  of  the  Crown  not  later  than  the  reign  of  Henry  11. ; 
so  that,  where  a  fishery  has  been  long  ti-eated  as  of  right,  distinct  and 
separate  property  to  the  exclusion  of  the  public,  and  there  is  nothing 
.  to.  show  that  its  origin  was  modern,  it  must  have  been  created  before 
4^al  memory. 

389a.  Crown  grants  in  America. —  The  above  discussion  has  an  im- 
portant bearing  upon  certain  Crown  grants  in  this  country  during  the 
colonial  period.  At  the  time  these  grants  were  made  there  seems  to 
be  no  authority  to  deny  the  power  of  the  Crown  to  grant  fisheries. 
Having  the  power,  the  question  whether  or  not  the  rights  passed  tu 
his  grantees  is  a  matter  of  construction.  If  the  rights  were  granted, 
and  the  proprietaries  of  the  territory  granted  them  into  private  own- 
ership before  the  Revolution,  there  is  no  reason  why  the  rights  of 

**Royal  Fishery  of  the  Banne,  Davies,  The  legal  origin  and  existence  of  ao 

149;  2ialcolfn^on  v.  O'Dea,  10  H.  L.  Cas.  ancient  fishery  will  be  presumed  from 

593,  9  Jur.  N.  S.  1135,  9  L.  T.  N.  S.  93,  uninterrupted  enjoyment  under  «  grant 

12  Week.  Rep.  178;  Oammell  v.  Woods  from  the  Crown,  which  grant,  altfaoug)) 

d  Forest  Comrs.  3  Macq.  H.  L.  Cas.  419;  since  Magna  Charta,  describes  the  fiA- 

FitzvDalter*8  Case,  3    Keble,    242,    459,  ery  as  having  previously  existed.  Bridget 

565;  0*NeiU  v.  Allen,  9  Ir.  C.  L.  Rep.  v.  Highton,  11  L.  T.  N.  S.  653. 

155;  Neill  v.  Devonshire,  L.  R.  8  App.  In   Little  v.   Wingfield,   11    Ir.  C.  L. 

Cas.  135,  31  Week.  Rep.  622,  Affirming  Rep.  63,  Affirming  8  Ir.  C.  L.  Rep.  279. 

Ir.  L.  R.  2  C.  L.  169.  it  was  held  that  where  a  several  fishery 

"OWeiW  V.  Allen,  9  Ir.  C.  L.  Rep.  132;  in  a  tidal  river  granted  before  Magna 

Jforthumberland  v.  Houghton,  39  L.  J.  Charta  had  revested  in  the  Crown,  and 

Exch.  N.  8.  66,  L.  R.  5  Exch.   127,  22  been   regranted   in   fee    simple    to    oDf 

L.  T.  N.  S.  491,  18  Week.  Rep.  495.  through   whom    the    plaintiffs    claimed 

^Devonshire  v.  Uodnett,  1  Hudson  &  and  in  whose  chain  of  title  there  vras  a 

6.  322 ;  "Seill  v.  Devonshire^  L.  R.  8  App.  break,  the  possession  of  the  plaintiff  and 

Gas.  135,  31  Week.  Rep.  622,  Affirming  his   privies   for  sixty  or   seventy  years 

Ir.  I^  R.  2  C.  L.  169 ;   Ti orthumherlaiid  was  sufficient  to  raise  a  presumption  of 

V.  Hounhton,  39  L.  J.  Exch.  N.  8.  66,  L.  a  grant  from  the  grantee  of  the  Crown. 

R.  5  Exch.  127,  22  L.  T.  N.  S.  491,  18  ^^Edgar  v.  English  Fisheries,  23  L.  T. 

Week.  Rep.  495.  N.  S.  732;  Carlisle  v.  Graham,  L.  R.  4 

Where  an  exclusive  fishery  existed  be-  Exch.  361,  38  L.  J.  Exch.  N.  8.  226.  21 

lore  Magna  Charta,  when  it  again  passes  L.  T.  N.  8.   133,  18  Week.    Rep.   318; 

to  the  CrowTi  it  does  not  become  extinct,  Somerset  v.  Fogtcell,  5  Bam.  &  C.  886. 

but  iR  presumed  to  be  "nominally  yield-  1  Dowl.  &  R.  747 ;  Warren  v.  Matthevs, 

ed  up  for  the  purpose  of  regrant;"  and  6  Mod.  73,  1  Salk.  357. 

this  is  not  altered  where  it  was  "sur-  »  10  H.  L.  Cas.  593,  9  Jur.  N.  S.  IIZ^ 

rendered."     Saltash  v.  Goodman,  L.  R.  9  L.  T.  N.  8.  93,  12  Week.  Rep.  178. 
5  C.  P.  Div.  431. 
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such  grantees  should  not  be  upheld.  On  tlie  other  hand^  aa  to  all 
fights  not  granted  by  the  King,  or  which  he  n^assumed,  or  which  li4id 
not  reached  the  possession  of  colonists  who  espoused  the  cause  of  the 
revolutionists  before  their  independence  was  secured,  the  Revohitiou 
cut  them  off,  and  they  passed  into  the  possession  of  the  newly  formed 
itates  for  the  oonunon  good.  Without  examining  the  basis  for  the 
doctrine,  it  has  been  assumed  by  the  courts  that  the  Crown  could  not 
grant  private  ri^its  of  fishery  at  the  time  of  early  grants  to  pro- 
prietors in  this  country.  iSo  far  as  those  grants  were  made  by 
Charles  11.  there  is  nothing  to  show  that  he  did  not  possess  the  right 
to  make  such  graiits,  but  the  court  looked  Ui  Magna  (yharta  as  the 
rk)urce  of  his  disability,  and  held  that  he  had  no  such  rig^t.*  In 
Martin  x,  iVbBdell^  it  is  said  thlit  while  f.l>ei"e  is  nothing  in- the  char- 
fen*  to  the  Diike  of  York  of  KHH  and  1(574  granting  to  him  lands 
now  included  in  Xev/  Jersey  with  all  the  royal  prerogatives  and  inr 
terest  therein,  which  appears  to  have  altered  in  any  way  the  commoii 
rights  of  a  public  fishery  for  floating  or  shell  fish  in  tidal  waters, 
if  tliere  was,  it  was  included  in  the  surrender  of  all  such  prerogatives 
to  the  Crown  in  1702.  In  BemiHt  v.  Bogys?  it  is  said  that  the  pro- 
prietors of  New  Jersey  acijrrred  no  right  of  fishery  in  the  Delaware 
ti)  the  common  use  of  which  they  could  grant  a  right  to  the  inhabi- 
tants of  New  Jersey;  but  the  right  to  the  entire  bed  of  the  river  re- 
mained in  the  Crown  till  the  llevolution,  when  it  accrued  to  the  state 
in  it8  sovereign  capacity.  The  cases  in  which  these  decisions  were 
made  did  not  arise  until  long  after  the  grants  were  made,  and  after 
the  power  of  the  English  Crown  had  been  curtailed ;  and  the  law  ex- 
isting at  the  time  the  cases  were  brought  was  applied  to  a  state  of 
facts  \diich  arose  hundreds  of  years  beftvre,  when  the  law  was  differ- 
ent, but  resulted  in  some  cases  in  unjustly  taking  away  private  rights 
\«^hich  had  been  acquired  in  good  faith,  and  which  should  have  been 
pmtected  rather  than  wrested  from  their  possessors. 

370.  Right  of  legislature  to  grant  exclusive  rights  in  tide  water. — 
When  the  American  colonies  separated  from  the  mother  country 
and  acquired  their  freedom,  they  acquired  all  the  powers,  not  only 
of  the  Crown,  but  of  Parliament  also,  and,  unless  restricted  by  the 

^4rifoW  V.  Mundy,  6  N.  J.  L.  4,  10  Am.  George  Carteret  and  Lord  Berkley,  th6 

Dec.  356;  Oough  v.  Bell,  21  N.  J.  L.  150;  proprietors  of  New  Jersey  took  no  siicli 

lMcnde9  V.   DickersoUj  34    Barb.    586;  title  in  the  soil  of  navigable  waters  be- 

Tinicum  Fishing  Co.  v.   Carter,  61   Pa.  low  low-water  mark  as  to  enable  them 

21.  100  Am.  Dec.  597 ;  Moulton  v.  Lib-  to  grant  a  several  fishery.     Arnold    vi 

^,  37  Me.  472,  59  Am.  Dec.  57.  }fundi/,  6  N.  J.  L.  1,  10  Am.  Dec.  356. 

So  that,  under  grants  from  the  King  '  16  Pet.  367,  369,  10  L.  ed.  997,  998; 

to  the  Duke  of    York,    thence    to    Sir  •  Baldw.  60.  Fed.  Cas.  No.  1,319. 
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Constitutions,  this  power  resides  in  the  l^slatures.  Parliament,  in 
England,  always  had  the  right  to  grant  exclusive  fishery  rights  in 
tide  waters.^  And  that  power  rests  in  the  legislatures,  except  where 
it  is  Avithdrawn  from  them  by  the  Constitutions.^  And  when  grant*^ 
to  private  individuals  have  been  made,  they  are  valid  and  will  be  up- 
held ;  so  that  there  may  be  a  several  fishery  in  a  tidal  water.*  And 
the  legislatures  have  frequently  recognized  a  several  right  of  fishery 
in  such  waters.*  The  grant  may  be  made  directly  by  the  legislature, 
or  through  a  committee  or  subordinate  body  which  it  may  appoint  to 
make  the  grant*^  The  only  thing  which  can  interfere  with  the  right 
of  the  legislature  to  make  such  grant  is  the  right  of  the  riparian 
owner.*  The  right  being  a  subject  of  grant  may  be  acquired  by  pn- 
scription.''^  This  right  on  the  part  of  the  legislature  to  make  exclu- 
sive grants  has  sometimes  been  questioned  without  cause.  In  Arnold 
V.  Mundy,^  it  is  said  that  at  the  Revolution  the  commonwealth  became 
the  depository  of  all  the  royal  and  parliamentary  rights  over  fisheries 
in  tidal  waters,  and,  while  it  can  make  regulations  for,  and  grant, 
private  privileges  therein  to  secure  their  improvement,  it  cannot  <5»n 

^Queen  v.  Roheriaorif  6  Can.  S.  C.  52.     ery  in  the  Delaware  river  is  not  secured 

-Com,  Y.  Weatherhead,  110  Mass.  175;  to  the  inhabitants  of  New  Jersey  bv 
Rome  V.  Smith,  48  Conn.  444;  Chalker  either  the  state  or  Federal  Constitution. 
▼.  Dichinsony  1  Conn.  382,  6  Am.  Dec.  Bennett  v.  Boggs,  Baldw.  60,  Fed.  Cas. 
250:   Martin  v.  Waddell,  16    Pet.    367,   No.  1,319. 

369,  10  L.  ed.  997,  998;  Den  ex  dem.  'Fi««^eraW  v.  Fa unce,  46  N.  J.  L.  596: 
Russell  T.  Jersey  Co.  15  How.  432,  14  L.  Den  ex  dem.  Bispham  v.  Rice,  Cited  in 
ed.  760;  Woolcy  v.  Campbell,  37  N.  J.  Qough  v.  BeU,  22  N.  J.  L.  463. 
L.  163;  Carter  v.  Tinicum  Fishing  Co.  A  flat  within  a  river,  cove,  or  harbor 
77  Pa.  310;  Shrecves  v.  Liveson,  2  N.  J.  is  a  place  covered  with  water  too  shal 
L.  247;  Munson  v.  Baldvcin,  7  Conn.  168;  low  for  navigation  with  vessels  ordina 
Walker  v.  Stone,  17  Wash.  578,  60  Pac  rily  used  for  commercial  purposes  within 
488 ;  Halleck  v.  Davis,  22  Wash.  393,  the  meaning  of  a  statute  securing  to  anj 
60  Pac.  1116;  ro7».  v.  Hilton,  174  Mass.  persons  who  shall  first  make  a  weir  (or 
29,  45  L.  R.  A.  475,  54  N.  E.  362.  catching  fish  in  any  flat  within  a  river. 

Public  fisheries  may  be  leased  and  cove,  or  harbor  the  uninterrupted  enjoy 
disposed  of  by  the  legislature  in  any  ment  of  it.  Stannard  v.  Hubbard,  i4 
manner  so   that   it   does    not   interfere   Conn.  370. 

with  or  impair  the  public  right  of  nav-       *Atty.  Gen,  v.  Delaware  d  B,  B.  R.  Co. 
igation,  or  the   power   of    the    general   27  N.  J.  F.q.  1. 
government  to  regulate  commerce    and       *Rou3e  v.  Smith,  48  Conn.  444. 
navigation  in  bays  and  harbors.     Cough       But  a  statute  giving  county  soperris- 
v.  Belt,  21  N.  J.  *L.  156.  ors  power  to  legislate  for  the  protection 

The  California  act  of  1859  gave  the  and  preservation  of  fish  within  their 
owner  of  land  fronting  on  Eel  river  the  counties  does  not  give  them  power  to 
right  of  exclusive  fishing  privileges,  and  confer  exclusive  rights  of  fishing  in  tide 
the  court  held  that  although  the  streams  waters.  Halloch  v.  Dominy,  7  Hun.  52, 
and  shores  to  high- water  mark  were  in  Keversed  upon  other  gprounds  in  69  N.  Y. 
the  public  the  legislature  might  grant   238. 

qualified  rights  therein  to  individuals  so       ^People  v.  Thompson,  30  Hun,  457. 
far  :is  they  are  not  inconsistent  with  the       ^Brookhaven  v.  Strong,  60  N.  Y.  56. 
principal    use.     Heckman    v.  Sioett,  99    Cobb  v.  Davenport,  32  N.  J.    U   369; 
Cal.  309,  33  Pac.  1099.  Proctor  v.  WelLs,  103  Mass.  216. 

A  common-law  right  to  a  common  fish-        •  6  N.  J.  l^  4,  10  Am.  Dec,  356. 
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sistently,  by  direct  and  absolute  grant;  devest  all  citizens  of  their  com- 
mon right.  And  in  Slingerland  v.  International  Contracting  60.^ 
it  is  said  that  to  grant  to  one  person  the  exclusive  right  of  fishing  in 
any  part  of  the  Hudson  river  would  unconstitutionally  deprive,  with- 
out due  process  of  law,  every  other  person  of  his  privilege  of  fishing 
there.  How  that  result  can  be  reached  by  any  process  of  reasoning 
is  difficult  to  undei*stand.  Individuals  have  no  constitutional  rights 
of  that  kind  as  part  of  the  general  public.  Public  rights  are  subject 
at  all  times  to  the  control  of  the  legislature.  In  Canada^:  the  Do- 
minion Farlianicnt  has  no  jurisdiction  to  enact  laws  conferring  on 
lessees  or  lic??nsees  of  the  Dominion  a  right  of  fishing  in  amy  waters, 
navigable  or  non-navigable,  the  beds  and  banks  of  which  are  assigned 
to  the  provinces  by  statute.  Nor  to  interfere  with  the  right  of  the 
owners  of  beds  of  non-navigable  waters  to  fish  therein,  by  authorizing 
the  giving  of  leases  or  licenses  for  the  right  of  fishing  in  such  waters. 
Neither  the  provinces,  except  Quebec,  nor  the  Dominion,  can,  with- 
out l^islative  authority,  grant  exclusive  rights  of  fishing  in  tidal 
waters,  except  in  tidal  waters  within  the  limits  and  jurisdiction  of 
the  provinces  respectively.*^  If  the  state  has  reserved  to  itself  the 
fishery  in  nontidal  rivers,  it  may  grant  a  right  of  fishery  in  them  to 
tlie  exclusion  of  the  riparian  owner.*  ^ 

371.  Fiihery  if  real  property. —  In  order  to  determine  the  method 
bv  which  a  fishery  is  to  be  granted,  it  is  necessary  to  determine  its 
characteristics  and  the  class  to  which  it  belongs.  So  far  as  its  classi- 
fication is  concerned  it  is  real,  and  not  personal,  property,  for,  as 
said  in  the  case  of  the  JRoyal  Fishery  of  the  Bannej^  it  lieth  in  grant 
and  tenure;  by  a  grant  of  it  the  soil  passetli;  monstraverunt  and 
assize  lie  of  it;  it  is  demandable  by  pnecipe;  and  it  is  freehold  in 
itself.  A  fishery  may  be  defined  as  a  right  to  employ  within  a  par- 
ticular stretch  of  water  lawful  means  for  the  taking  of  the  fish  which 
may  be  found  tliere.  It  is  to  be  distinguished  from  a  fishing  place 
or  the  right  to  use  a  particular  shore  or  beach  as  a  basis  for  carrying 
on  the  business.  The  latter  is  always  vested  in  the  shore  owner,  and 
is  entirely  distinct  from  the  right  to  take  fish  from  the  water.*     A 

•  4.1  App.  TMv.  215,  60  N.  Y.  Supp.  12.   out  at  pleasure.     Oreyca'a  Oaae,  Owen, 
*Re  Provincial  Fisheries,  26  Can.  8.   20. 

C.  444.  *A  "place  of  fishing*'  in  tidal  craters 

^hunt  V.  Hunter,  16  Me.  0.  is  that  part  of  the  shore  used  for  em* 

*  Davies,  14ft.  ploying  seines  and  nets,  or  other  engines, 
80,  upon  the  death  of  a  person  placing  and  for  bringing  the  fish  to  land,  and 

fi«h  in  a  pond,  they  pass  to  his  heirs ;  not  any  part  of  the  tide  waters  in  which 

otherwise  where  they  have  beeen  placed  they  are  swimming:  so  that  a  grant  of 

in  a  trmik  or  narrow  place  to  he  talcen  a  fishing  place  in  such  waters  will  not 
Vol.  n.— Watem,  ST. 
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person  fishing  by  claim  of  common  right  can  be,  in  no  sense,  the 
owner  of  a  fishery.^  A  fishery,  so  far  as  it  is  exercised  upon  another's 
soil,  is  a  profit  d  prendre,  therefore  it  cannot  be  claimed  by  way  of 
easement^  The  questions  then  arise:  Is  it  inclusive  or  subordinate! 
Does  a  grant  of  fishery  carry  the  other  necessary  elements,  or  is  a 
grant  of  water  or  soil  requisite  to  pass  a  fishery  ?  In  answer  to  this 
it  may  be  said  that^  in  the  first  instance,  the  fishery  is  a  part  of  the 
soil,  and  not  an  entity  having  an  inde|)endent  existence.  As  said 
by  Woolrych:'  When  the  soil  over  which  the  water  runs,  and  the 
water  itself,  belong  to  the  same  person,  the  owner  cannot  be  correctlj 
said  to  have  a  right  of  fishery,  because  the  land  and  its  profits  an; 
80  completely  identified  as  his  inheritance  that  they  cannot  be  separ 
rifled. 

Therefore,  the  fishery  is  included  in  land  and  water;  and  since,  in 
the  absence  of  express  reservation, .  land  includes  water,  a  grant  of 
land  will  include  both  water  and  fishery.®  So  completely  is  the  fish- 
ery identified  with  the  soil  that,  if  tlie  river  changes  its  course  so  as 
to  flow  upon  the  land  of  a  stranger,  a  right  of  fishery  in  the  river  is 
lost^     There  is  an  exception  to  the  rule  that  the  fishery  follows  the 


devest  the  public  of  its  right  to  take  fish 
in  those  waters  unless  fiuoh  intention  is 
clearly  expressed.  (Joolidgc  v.  Williatna, 
4  Maps.  140. 

The  definition  of  a  pool  or  fishing 
place,  in  §  3  of  the  act  of  ISOS,  relating 
to  the  Delaware  river,  to  be  from  the 
place  where  seines  or  nets-  are  usually 
or  may  hereafter  be  thrown  into  the 
water  to  the  place  where  they  arc  taken 
out,  applies  only  to  a  place  on  the  shore 
to  which  a  fishery  is  annexed,  and  does 
not  refer  to  a  claim  of  fishery  by  com- 
mon right  on  such  river.  BetiMit  v. 
Boffgs,  Raldw.  60,  Fed.  Cas.  No.  1,319. 

The  "fisheries"  of  a  proprietor  of  land 
bounded  by  a  navigable  stream  as  re- 
ferred to  in  statutes  comprise  the  ex- 
clusive privilege  of  drawing  his  seines 
on  the  shore.  Shrunk  v.  Schuylkill  Nav, 
Co.  14  Serg.  &  R.  71 ;  Carson  t.  Blazer, 
2  Binn.  475,  4  Am.  Dec.  463. 

But  in  Parker  v.  Thomson,  21  Or.  523, 
28  Pac  502.  it  is  said  that  the  term 
''fishing  grounds"  has  never  been  held 
applicable  to  the  bank  of  a  tide  stream 
or  slough,  or  the  beach  of  the  ocean. 

'Bennett  v.  Boggs,  Baldw.  60,  Fed. 
Case  No.  1,319. 

^Albright  v.  CortHght,  64  N.  J.  L. 
330,  48  L.  R.  A.  616,  81  Am.  St.  Rep. 
504.  45  Atl.  634:  Cobb  v.  Davenport y  33 
N.  J.  1-.  223,  97  Am.  Dec.  718. 


•Waters,  p.  110. 

*Qucen  v.  Robertson,  6  Can.  S.  C.  52; 
Re  Provincial  Fisheries,  26  Can.  S.  C. 
444;  Clarke  v.  Mercer,  1  Fost.  ft  F.  492: 
Cobb  v.  Davenport,  32  N.  J.  L.  369;  Me- 
Farlin  v.  fSssex  Co.  10  Cush.  309. 

The  right  of  a  riparian  owner  to  fitb 
in  the  water  of  a  private  river  is  not  a 
riparian  right  in  the  nature  of  an  case- 
ment, but  is  strictly  a  right  of  prop 
ortv.  Qiiccn  v.  Robertson,  6  Can.  S.  C 
52.' 

But  a  royal  fishery  is  a  fishery  in 
gross,  and  will  not  pass  as  an  appur- 
tenance to  the  adjoining  lands  by  gen- 
eral words.  Royal  Fishery  of  the  Banne, 
Davies,  149. 

'0*yeiU  v.  M'Krloine,  W  Tr.  Oi.  Rep. 
280. 

In  Carlisle  v.  Graham,  L.  R.  4  Exch. 
361,  :iS  L.  J.  Exch.  y.  S.  226,  21  L.  T. 
N.  S.  333,  18  Week.  Rep.  318,  it  w  Mid 
that  the  locus  of  a  subject's  several  fi^h 
ery  in  a  tidal  river  does  not  change  witli 
that  of  the  river  which  has  permanently 
receded  from  a  portion  of  its  course  and 
flows  into  and  through  another  course, 
where  the  soil  and  the  land  on  both  sides 
of  the  new  channel  thus  formed  helon|? 
to  another  subject:  since  the  Crown 
could  not  have  granted  a  several  fisher) 
in  the  new  chsnnrl.  not  hnving  title  t« 
the   ««oil   thenH>f.  no  fishorv  conW  hnvt; 
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soil;  in  case  the  soil  lies  under  water  in  which  the  public  has  a  right 
of  fishery.  In  such  cases,  in  order  to  pass  the-  exclusive  right  of 
fishery  it  must  be  mentioned  in  tlie  grant ;  and  a  mere  grant  of  tlie 
soil,  without  more,  will  give  no  right  to  exclude  the  public  from  the 
enjoyment  of  its  common  right**  And  this  exception  includes  the 
taking  of  shell  tish  from  the  soil  below  high-water  mark.*  While  tlwj 
fishery  is  primarily  a  part  of  the  soil  and  will  pass  with  it,  both  water 
and  fishery  may  be  separated  from  the  soil  so  as  to  become  a  fishery 
in  gross,  and  the  subject  of  independent  conveyance  the  same  as  other 
classes  of  property.*^     This  rule  is  as  ancient  as  the  Year  Books, 


been  created  in  the  locus  in  quo,  since, 
before  Magna  Charta  it  was  dry  land. 

Bramwell,  B.,  said  that  a  several  fish- 
pry  mnst  be'*'capable  of  ascertainment;" 
it  must  have  been  granted  or  acquired 
by  metes  and  bounds,  or  as  extending 
from  one  definite  point  to  another,  and 
rannot  be  changed  therefrom  with  the 
rourse  of  the  river  onto  another's  lands. 
fhid. 

But  where  the  channel  of  a  tidal  river 
rnmiing  through  an  estuary  and  being 
visible  when  the  tide  is  out,  but  entirely 
revered  when  the  tide  is  in,  changes  its 
course,  though  still  flowing  through  the 
estuary,  by  leaving  the  old  channel  near- 
ly dry  so  that  salmon  can  pass  up  the 
new  channel,  a  several  right  of  fishery 
therein,  enjoyed  by  two  persons  each  to 
the  middle  of  the  old  channel,  passes  to 
the  new  cliannel,  and  each  is  entitled  to 
the  same  right  of  fishery  therein  as  he 
had  in  the  old  one.  Miller  t.  Little,  Ir. 
L.  R.  4  C.  L.  302,  Affirming  Ir.  L.  R.  2 
r.  U  304. 

And  where  the  river  has  changed  its 
thsmicl  gradually,  Carlisle  v.  Oraham 
does  not  apply;  and  the  riparian  pro- 
prietor on  such  a  stream,  who  has  an 
appurtenant  right  of  fishery  therein, 
Hther  from  ownership  of  the  bed  or 
otherwise,  is  not  deprived  thereof  by  the 
shifting  of  the  stream,  his  boundaries 
being  ipso  facto  shifted  under  the  law 
of  accretions.  Foster  v.  Wright^  L.  R. 
4  C.  P.  Div.  438,  49  L.  J.  C.  P.  N.  S. 
«7,  44  J.  P.  7. 

So  that  where  the  lord  of  a  manor, 
having  by  grant  a  several  fishery  in  a 
nonti&l  stream  running  through  the 
manor,  enfranchised  some  of  his  land 
which  was  somewhat  distant  from  the 
river,  the  owner  of  the  enfranchised 
land  does  not  gain  a  right  of  fishery  in 
♦heri?er  by  itF  subsequently  encroaching 
upon  his  land  till  part  of  it  forms  a  por- 
tion of  th«  bed  of  the  Htresm.  but  tlio 


exclusive  right  of  fishery  over  the  entire 
bed  of  the  river  remains  in  the  lord  of 
the  manor,  notwithstanding  its  gradual 
-encroachment  onto,  .{he?  enfrancKisefl 
land.  Ibid,  The  oourt  «aid  that  it  was 
immaterial  whether  the  plaintifT's  right 
of  fishery  existed  as  an  incident  to  his 
ownership  of  the  soil  or  was  independent 
of  it,  being  a  mere  exclusive  right  to 
fish  in  the  river;  as,  if  it  dcpi^nds  on  his 
ownership  of  the  soil,  the  encroachment 
inures  to  him  as  the  owner  of  the  soil; 
if  it  is  a  mere  right  of  fishery,  it  extends 
over  the  entire  river,  even  though  it 
continues  gradually  to  change  its  course. 
Ijord  Coleridge,  Ch.  J.,  in  concurring, 
doubted  whether  the  soil  of  the  river 
belonged  to  the  lord  of  the  manor, 
though,  if  it  did,  the  encroachment 
would  inure  to  his  benefit ;  but  held  thai, 
even  though  the  lord  of  the  manor  had 
a  mere  ri^t  of  fishery,  the  fishery  would 
follow  the  slow  and  gradual  flow  of  the 
river  in  its  encroachment  upon  adjoining 
land. 

'Rogers  v.  Jones,  1  Wend.  237,  19  Am. 
Dec.  493;  Hall,  Sea  Shores,  64,  194; 
Gage  v.  Bates,  7  U.  C.  C.  P.  116;  Coo- 
lidge  v.  Williams,  4  Mass.  140 ;  Brink  v. 
Richtmyer,  14  Johns.  255;  Polhemus  v. 
Bateman,  60  N.  J.  L.  163,  37  Atl.  1015; 
Hammond  v.  Inloes,  4  Md.  138. 

The  public  has  the  right  to  take  fish 
below  high-water  mark,  although  the  soil 
belongs  to  a  private  individual  as  within 
the  original  lines  of  his  land  called  for 
in  his  patent,  but  now  below  high-water 
mark  by  reason  of  the  gradual  encroach - 
mentia  of  the  sea.  Bickel  v.  Polk,  5 
Hnrr.    (Del.)    325. 

'"  See  post,  §  403. 

'"Woolrych,  Waters,  p.  112;  Schultes, 
Aquatic  Rights,  85;  Marshall  v.  Ullcft- 
trafrr  Steam  Nav.  Co.  3  Best  A.  8.  732, 
32  L.  J.  Q.  B.  N.  S.  139,  9  Jur.  N.  S. 
988.  8  L.  T.  N.  S.  416,  11  Week.  Rep. 
489;    Matthews  v.   Treat,  75  Me.   594: 
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where  it  is  held  that  one  may.  have  a  several  fishery  in  another's 
land.^  *  The  water  includes  the  fishery,  so  that  a  grant  of  a  parcel 
of  water  will  include  the  right  of  fishery  in  it.*^  North  Carolina 
has  not  adhered  to  tlie  rule  that  a  fishery  may  be  separated  from  the 
soil,  and  has  held  that  there  can  be  no  several  fishery  in  a  navigable 
stream,  as  such  a  right  is  an  incident  of  the  ownersliip  of  the  soil,  a 
locus  which  cannot  be  granted  in  that  state.  ^*  But  that  doctrine  wae 
not  extended  to  land  owned  by  private  individuals,  for  grants  by  them 
of  the  fishery  right  were  recognized.**. 

372.  Public  grants  of  fishery.— Having  seen  from  the  preceding 
section  that  a  fishery  is  real  estate,  and  that  it  is  properly  a  part  of 
the  soil  over  which  it  exists,  and  will  pass  by  a  grant  of  the  soil  or  of 
the  wat«r,  the  questions  as  to  the  manner  in  which  the  grant  shall 
be  made,  and  the  principles  of  construction  which  shall  be  applied 
to  it,  are  comparatively  easy.  Being  real  estate,  it  must  be  conveyed 
by  the  formalities  necessary  to  pass  that  class  of  property.  A  grant 
of  an' exclusive  right  of  fishery  in  a  public  water  is  in  derogation  of 
common  right,  and  must  be  expressly  mentioned  to  vest  in  the  grantee. 
No  such  right  will  pass  by  implication.*     And  the  fixing  of  the 

Tinicum  Fishing  Co,  ▼.  Carter,  61   Pa.  Saltash  v.  Goodman,  L.  R.  6  (X  P.  Div. 

21,  100  Am.  Dec.  597 ;  Warrand  v.  Mack-  431. 

intoah,  L.  R.  15  App.  Cas.  52;  Johnston  The  grant  of  a   well-defined  pool  or 

T.  Bloomf^ld,  Ir.  Rep.  8  C.  L.  68;  Veill  pond  by  the    absolute    owner    thereof, 

v.  Dev^onshire,  L.  R.  8  App.  Cas.  135,  31  without  reservation,  gives  to  the  grantee 

Week.  Rep.  622,  Affirming  Ir.  L.  R,  2  C.  the  exclusive  right  to  the  fishery;  but 

L.  160 :  Bcckman   v.    Kreamerj    43    III.  a  grant,  not  only  of  the  pood,  but  of  all 

447,  92  Am.  Dec.  146.  adjoining  lands,  gives  title,  not  only  to 

In  the  River  Severn  the  soil  belongs  the  water  in  the  pond,  but  to  the  land 
to  the  lords  on  either  side,  and  a  special  which  it  covered.  Gibba  ▼.  Sweet,  20 
sort  of  fishing  belongs  to  them,  while  the  Pa.  Super.  Ct.  275. 
common  sort  of  fishing  is  common  to  Collins  v.  Benbury,  25  N.  C.  (3  Ired. 
all.  The  soil  of  the  River  Thames  is  in  L.)  277,  38  Am.  Dec.  722;  Collins  v. 
the  King,  and  it  is  common  to  all  fish-  Benburj/,  27  N.  C.  (6  Ired.  L.)  118,  43 
ermen;  and  therefore  there  is  no  contra-  Am.  Dec.  155;  Fagan  v.  Armisiead,  33 
diction  between  the  soil  being  in  one  N.  C.  (11  Ired.  L.)  433;  Den  e9  dem- 
and the  river  being  common  to  all  fish-  Gilliam  v.  Bird,  30  N.  C.  (8  Ired.  L.) 
ers.    Fitswalters  Case,  1  Mod.  105.  280,  284,  40  Am.  ]>ec.  370. 

The  fact  that  the  real  writs  were  held  ^*Collins  v.  Benbury,  25  N.  C,  (3  Ired. 

to  lie  for  the  recovery  of  a  fishery  is  not  L. )  277,  38  Am.  Dec.  722, 

conclusive  that  a  several  fishery  must  ^Lo^cndes  v.  Dickerson,  34  Baib.  586. 

also  be  imited  with  the  soil,  since  such  A  royal  grant  of  territory  adjoining  a 

might  have  been  the  case  in  the  particu-  river,  and  all  fisheries  witlnn  this  terri- 

lar  instance,  while  in  other  cases  quod  tory  except  three  parts  of  a  fiaheiy  in 

permittat,   which    is    not   a    real    writ,  a  tidal  river,  will  not  pass  the  fourth 

should  be  used.     Woolrych  Waters,  p.  part  for  the  King's  grant  passes  noth- 

118.  ing  by  implication!     Royal  Fishery  of 

"7  Hen.  VII.  13,  pi.  3.  the  Banne,  Davies,  149. 

There  may  be  free  fishery  in  another's  So,  a  grant  of  'Vhite  fishings"  in  oer- 

land.    18  Edw.  IV.  4,  pi.  24.  tain  waters  excludes  all  others,  such  as 

^Royal  Fishci^y  of  the  Banne,  Davies.  salmon.      Gammell  v.   Woods  d  Forest 

140,  Co.  Litt.  4  6;  Turner  v.  Hebron,  61  Comrs,  3  Maoq.  II.  L.  Cas.  419. 

Conn.  175,  14  L.  R.  A.  386,  22  At!.  951 ;  The  King  had  the  right  to  royal  fish 
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limits  of  the  exclusive  right  will  prcvont  their  extension  by  implica- 
tion or  prescription.*  A  grant  from  the  Crown  of  a  fishery  passes  a 
several  fishery,  although  the  word  "several"  is  not  used,  where  the 
grant  also  includes  weirs,  as  the  grant  of  weirs  passes  title  to  the  soil, 
and  thereby  creates  a  several  fishery.^  But  in  the  absence  of  any- 
thing to  indicate  an  intention  to  make  the  fishery  exclusive,  a  mere 
right  of  fishery  in  public  water  conferred  by  the  sovereign  will  not  be 
regarded  as  exclusive,  although  the  title  to  the  soil  is  also  in  the 
grantee.*  A  special  act  of  the  legislature  conferring  upon  a  particu- 
lar person,  his  heirs  and  assigns,  a  certain  right  of  fishing  below  low- 
water  mark  is  not  repealed  by  a  subsequent  general  enactment  which 
does  not  do  so  in  terms,  or  by  inoonsisteney  or  repugnancy.*^  A  grant 
of  land  witli  the  fishings  pertaining  thereto  prima  facie  means  the 
fishings  ex  adverso  of  them,  ad  medium  filum  aqv/B.^  Because  the 
words  of  a  grant  are  sufficient  to  pass  the  fishery  in  the  whole  river 
if  it  had  been  then  vested  in  the  Crown,  it  is  not  ineffectual  to  pass 
the  moi^y  of  those  parts  of  the  river  in  which  the  Crown  had  that, 
and  no  more,  to  give.*  Land  adjoining  a  river  conveyed  "subject 
to  tlic  right  of  all  parties  in  respect  to  the  Glen  river"  will  not  in- 
clude a  several  fishery  in  the  river  belonging  to  a  third  party.^  The 
right  of  the  public  to  grant  the  fishery  includes  the  right  to  lease  it* 

and  no  sabject  oould  have  them  without  *Hanhury  y.  JenkinBj  [1901]  1  Gh.  401. 

the  Ring's  special  grant.    Royal  Fishery  *Moulton  v.  Lihhey,  37    Me.    472,  50 

of  <k«  Bonne,  Davies,  149.  Am.  Dec.  67. 

When  it  is  intended  to  grant  an  ex-  An  exclusive  fishery  cannot  be  predi- 

clusive  right  of  fishery  to  inhabitants  cated  upon  a  grant  fnmi  the  state  of  lil>- 

of  a  city,  to  the  exclusion  of  the  gen-  erty  and  license  to  a  riparian  proprietor, 

^ral  public  and  the  owner  of  the  pre-  his  heirs  and  assigns,  to  use  and  occupjf 

noQsfy  granted  upland,  sudi  intention  an  ancient  fishing  place  in  certain  piib^ 

mast  be  clearly  expressed,  and  not  left  lie  waters,  unrestricted  by  an  act  e8<^ 

to  implication.    This  rule  affords  a  fair  tablishing  a  close  season  thereon.  Ckal^ 

and  reasonable  construction,  and  not  a  her  v.  Dickinson,  1  Conn.  510.                  ^ 

strict  one  which   must  be  relinquished  *BtQie  v.  Cleland,  68  Me.  258. 

when  the  grant  provides  that  it  shall  be  A  statute  permitting  the  flowing  of 

interpreted  moat  in  favor  of  the  gran-  land  for  the  piu-pose  of  raising  a  pond 

tee.  fnll  effect  being  given  to  the  grant,  for  the  cultivation  of  useful  fishes  ia 

WHson  ▼.  Codyre,  27  N.  B.  320.  constitutional.      Turner    v.     Nye,     164 

'A  royal  grant  of  salmon  fishings  de-  Mass.  579,  14  L.  R.  A.  487,  28  N.  E* 

scribed   by   precise   and   definite   limits  1048. 

constitutes  a  bounding  charter;  and  the  *Warrand    ▼.    Mackintosh,    L.  R.    15 

i^antee  cannot  by  usage  extend  his  right  A  pp.  Cas.  52. 

beyond  these  limits.    Warrand  v.  Mack-  ^Neill  v.  Devonshire,  L.  R.  8  App.  Cas. 

intosh,  L.  R.  15  App.  Cas.  52.  136,  31   Week.  Rep.  622,  Aflirming  Ir. 

Half  of  the  salmon  fishing  ex  adverso  L.  R.  2  C.  L.  169. 
of  lands  on  one  aide    of    a   river    may  'Hamilton  v.  Mtisgrore,  Ir.  Rep.  6  C. 
mean  one  of  two  things:    (1)  A  pro  in-  L.  129,  19  Week.  Rep.  443. 
dirito  right  to  a  moiety  of  the  fishings  *  Under  the  British  Xoi-th  American 
all  along  the  frontage;  or  (2)  the  whole  act,  the  Dominion  can  only  lease  a  fish- 
fishing  along  such  part  of  the  frontage  ery  where  a  private  several  fishery  does 
a»  will,  having  regard  to  the  suitability  not  alrejsdy  exi.«it  by  law.    Queen  t.  Rob" 
of  the  water  for  fiabinjjr  purposes,  fairly  ertson,  6  Can.  S.  C.  52. 
rppTwent  a  moipfy.    Ibid, 
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373.  Private  grants  of  fishery. —  Where  a  fishery  is  the  property  of 
a  private  individual,  either  as  the  o>^ner  of  the  soil  over  which  it  is 
exercised  or  as  the  owner  of  a  right  in  gross  which  lias  heen  separated 
from  the  soil,  he  may  convey  his  right  by  deed.*  Or  he  may  make 
leases  or  other  contracts  with  regard  to  it  in  the  same  way  as  he  could 
with  reference  to  other  real  property.  A  lease  of  riparian  land  will 
ordinarily  pass  the  fishery  in  the  stream  appurtenant  to  the  leased 
property,  unless  it  is  specially  reserved.^  But  a  grant  of  the  bank 
which  excludes  the  water  will  not  pass  the  fishery.^  The  right  to  take 
fish  from  the  private  waters  of  another,  which  is  merely  personal  to 
the  one  exercising  or  owning  such  right,  and  not  appendant  to  anj 
<\<tate,  is  not  capable  of  alienation,  either  by  conveyance  or  devise.* 
A  grant  of  a  several  fishery  in  navigable  waters  by  a  riparian  owner 
who  could  not  acquire  such  a  right  from  the  state  is  merely  void,  and 
winiiot  estop.®  The  att^^mpted  reservation,  by  a  grantor  of  land  upon 
Lake  Erie  and  Sandusky  bay,  of  the  exclusive  right  of  fishing  in  the 
bay  or  lake,  being  a  right  which  he  never  had,  is  inoperative ;  but  the 
reservation  to  tlie  grantor  of  the  exclusive  right  to  land  on  either 
shore  to  take  fish,  or  to  carry  to  and  from  the  shore  seines  and  fishing 
tackle,  is  good,  since,  being  a  right  which  he  could  grant,  it  is  a  right 

A  lessee  from  a  town  of  the  right  of  A  grant  of  a  several  fishery  may  be 
fishing  in  a  brook  cannot  deny  the  right  made  by  deed  and  confers  a  right  to  en- 
-of  the  town  to  make  the  lease  to  avoid  ter  and  kill  and  carry  away  fish,  and  to 
payment  of  the  rent  unless  he  is  evicted,  bring  actions  against  persons  wlio  intpr- 
Eastham  v.  Anderson ,  119  Mass.  526.        fere  with  such  rights.     Ecroyd  v.  Coul 

No  notice  of  an  intention  to  lease  a  thard,  06  L.  J.  Ch.  N.  S.  751  [1897]  2 
pond  lying  wholly  within  one  township  Ch,  554,  77  L.  T.  N.  S.  367,  46  Week, 
need  be  given  where  the  application  is  Rep.  119,  61  J.  P.  791. 
^made  by  the  to>vn  and  the  lease  is  made  ^Davies  v.  Jones,  18  Times  L.  R.  367. 
to  it.  Com.  V.  Kliot,  146  Ma.ss.  5,  15  N.  The  right  of  fishing,  being  an  incor- 
E.  81.  poral  hereditament,  cannot  be  the  sub 

Under  the  Massachusetts  law  of  1869  ject  of  an  exception  in  a  lease  of  the  ad- 
the  commissioners  of  inland  fisheries  joining  land  to  the  center  of  the  stream, 
may  l*»ase  great  ponds  above  20  acres  in  Corker  v.  Paifnp,  18  Week.  Rep.  436,  Ir, 
area  to  the  riparian  proprietor  for  the   Rep.  4  C.  L.  380. 

"cultivation  of  useful  fishes."     Com.  v.       *  A  grant  of  land    banning   on   the 
Vincent.  108  Mass.  441.  bank  of  a  river  and  extending  from  it  by 

*As  the  right  of  fishery  in  a  navi-  various  courses  until  the  boundary 
gable  river  is  an  incorporeal  heredita-  comes  hack  to  the  river  with  all  the 
ment.  the  owner  cannot  grant  a  term  ponds,  pods,  water  courses,  and  streams 
for  years  in  it  except  by  deed.  Somerset  of  water  and  fishing  within  the  limit* 
V.  Fogwelly  5  Barn.  &  C.  886,  8  Dowl.  and  bounds  aforesaid,  does  not  convey 
&  R.  756,  5  L.  J.  K.  B.  49,  29  Revised  any  exclusive  right  of  fishery  in  the 
Rep.  449.  river  to  the  grantee.    Slingerland  v.  In- 

A  license  to  fish  in  the  ponds  of  the    temational  Contracting  Co.  43  App.  Div. 
grantor,  contained  in  a  demise  of  a  house   215,  60  N.  Y.  8upp.  12. 
in  writing  but  not  under  seal,  is  void,  as        *Beach    v.  Morgan,  67    N.  H.  629,  68 
it  amounts  to  a  demise  of  an  incorpo-   Am.  St.  Rep.  6112,  41  Atl.  349. 
real    hereditament   which    lies   in  grant       ^Collins  v.  Benhurp,  25  N.  C.  (3  Ired. 
only,  and  cannot  pass  by  parol.     Bird  v.   L.)  277,  38  Am.  Dec.  722. 
Hioginaon,  4  Nev.  &.  M.  605,  2  Ad.  k 
El.^  '696,  1  H.  &  W.  61, 
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which  lie  could  reserve.*  An  easement,  and  not  a  fee,  is  granted  by 
an  instrument  conveying  "one  half  the  privilege  of  the  fishing  place," 
whore  the  grantees  are  given  the  privilege  of  fishing  only  in  a  speci- 
ried  manner,  the  implements  to  be  furnished  by  the  grantor,  and  he 
ro  have  one  half  of  the  catch.^  If  one  having  a  several  fishery  grant 
Hberam  piscaAam  the  grantee  shall  have  free  fishing  with  the  grantor ; 
but  if  he  grant  piscariam  suam  without  more,  the  entire  fishery 
passes.*  A  liberty  to  fish,  granted  to  one,  his  heirs  and  assigns,  is  an 
interest  or  profit  d  prendre,  and  may  be  exercised  by  servants  in  the 
ubsence  of  the  master;  and  the  addition  of  "with  servants  or  other- 
wise'' does  not  limit  the  privilege,  and  exclude  the  exercise  of  it 
by  servants.®  A  grant  by  the  lord  of  the  manor  of  the  exclusive  right 
of  fishing  in  a  defined  part  of  a  river  is  not  a  mere  license  to  fish,  but 
a  right  to  carry  away  the  fish  caught,  and  constitutes  an  incorporeal 
hereditament.'**  A  grant  of  one  undivided  moiety  of  a  certain  lot, 
"and  including  the  salmon  fishery  contiguous  to  said  land,"  conveys 
n  half  interest  in  the  fishery  as  well  as  in  the  land.**  A  grant  of  a 
^veral  fishery  is  not  invalidate^  by  a  reservation  to  the  lord  of  the 
manor  of  the  right  of  taking  fish  for  the  supply  of  his  own  table, 
or  by  a  reservation  of  oyster  beds,  as  a  partial  independent  right  in 
another,  or  a  limited  liberty,  does  not  derogate  from  the  right  of  the 
<overal  fishery,  and  one  may  have  a  several  fishery,  although  another 
has  the  right  to  a  particular  species  of  fishing  or  a  limited  liberty  of 
H^hing.*^  An  exclusive  right  of  catching  the  particular  kinds  of  fish 
hy  permanent  fixtures  attached  to  the  flats  is  acquired  by  the  grantee 
of  all  the  right  of  taking  salmon,  shad,  and  alewives,  together  with  all 
the  privileges  necessary  for  carrying  on  the  said  fishing.*^  In  order  to 
'^nvey  an  exclusive  right  of  fishery  in  a  pond,  all  the  parties  having 
interests  therein  must  join  in  the  conveyance.**  The  rule  of  caveat 
rmpior  applies  to  the  purchaser  of  a  fishing  location  with  full  liberty 
and  opportunity  to  investigate,  regarding  its  boundary.**  A  license 
to  use  a  rod  and  line  will  not  include  the  right  to  use  a  night  line.*^ 

'Rhan  t.  Biemiller,  34  Ohio  St.  492.  Fishing  d  Canning  Co,  24  Wash.  630. 

'ButHck  V.  Tilion,  155  Mass.  461,  29  64   Pair.  792. 

X.  K.  1088.  But  when  a  riparian  proprietor,  in  di- 

*Alderman  v.  Hasting,  2  Sid.  8  viding  his  property  between  two  gran- 

'Wiekham  v.  Hawker,  7  Mees.  &  V^.  6.3.  tees,  conveys  in  the  deed  of  one  the  fish- 

*Pitsgerald  v.  Firbank   [1897  J  2  Ch.  ery    "as    it    has    heretofore    been    con- 

1»6,  66  L.  J.  Gh.  N.  S.  529,  76  L.  T.  N.  ducted,"  the  other  has  no  notice  thereby 

•S.  564.  that  the  fishery    extends    further    than 

"Dfincdn  v.  Sylvealer,  24  Me.  482,  41  grantee's  shore  line,  as  the    grant    re- 

\m.  Dec.  400.  ferred  to  the  manner  of  conducting  the 

"Seymour  v.  Courienay,  5  Burr.  2816.  fishing,  rather  than   its  extent.  Harvey 

"^Matthetre  v.  Treat,  75  Me.  594.  v.  Vandegrift,  89  Pa.  346. 

'*€om,  V.  Perley,  130  Ma«8.  469.  ^Williama  v.  Long,  57  J.  P.  217. 

*FaU  Jt  iP.  Fish  Co.  v.  Point  Roberts 
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Wben  a  several  fishery  is  appurtenant  to  a  manor,  the  mere  granting 
of  land  in  such  manor  will  give  grantee  no  right  in  the  fishery.^^  A 
oonveyance  of  land  which  fails  by  reason  of  want  of  title  in  the 
grantor  does  not  operate  as  a  conveyance  of  a  right  to  maintain  a  fish- 
ing stand  on  a  piece  of  such  la:id  acquired  by  the  grantor  by  prescrip- 
tion, as  such  a  riglrt  is  an  incorporeal  hereditament,  not  incident  to 
the  particular  estate  conveyed.*^ 

374.  How  far  does  grant  of  fishery  carry  the  soilt —  The  question  as 
to  how  far  a  grant  of  fishery  carries  title  to  the  soil  has  caused  the 
courts  some  trouble.  When  the  principles  at  the  foundation  of  the 
right  of  fishery  and  the  pow^er  to  grant  it  are  kept  in  mind  there  would 
seem  to  be  no  difficulty.  The  fishery  is  regarded  as  a  mere  incident 
to  the  soil,  and  as  a  thing  which  can  be  separated  from  it,  and  there- 
fore there  is  no  reason  for  holding  that  a  mere  grant  of  a  fishery 
would  carry , title  to  the  soil.  And  the  better  considered  caaes  Agree 
to  this  rule  whether  the  grant  is  of  a  free,^  or  of  a  several,  fishsiy.^ 
The  difficulty  seems  to  have  arisen  from  the  fact  that  the  fishery  is 
so  intimately  connected  with  the  soil  that  the  one  having  the  several 
fishery  is  presumed  to  be  the  owner  of  the  soil.®  And  so  RoUe* 
states  that  if  a  man  have  a  fishery  in  another's  soil,  he  may  justify 
the  fixing  of  poles  in  the  soil,  or  any  other  thing  done.  That  contea- 
tion  seems  to  lose  sight  of  the  fundamental  distinction  of  property 
ri^ts  and  to  make  the  title  really  follow  the  fishery  right  In  Ean- 
bury  v.  Jenkins?  it  was  held  that  tlie  title  to  the  bed  of  a  river  passes 
under  a  grant  from  the  Crovni  of  several  fishery,  together  with  the 
weirs  in  and  upon  tlie  waters  and  rivers  mentioned ;  and  where  the 
grant  was  an  ancient  one,  it  passed,  not  only  the  soil  on  which  the 
weirs  were  constructed,  but  the  soil  over  which  the  river  runs,  and 
upon  which  there  is  a  right  to  construct  weirs  for  the  p^irpose  of  taking 
fish,  as  in  ancient  times  weirs  were  the  means  of  taking  fish  by  means 
of  putting  an  obstruction  across  the  stream  and  intercepting  them  as 

"y«K   V.  Devonshire,   L.    R.  8    App.  in  which  another  had  a  seTeral  fishery 

Cas.  135,  31  Week.  Rep.  622,  Affirming  claimed  title  to  lands   forming  to    his 

Ir.  L.  R.  2  C.  L.  169.  land  as  an  accretion,  the  court,  in  speak- 

^ Jackson  v.  LefcU,  Cheves  L.  259.  ing  of  the  presumption  of  ownership  of 

^Johnston  v.  Bloomfield,  Ir.  Rep.  8  C!  the  soil  arising  from  a  several  fishery, 

L.  68,  91.  says:    The  presumption  of  ownership  in 

'  Co.  Litt.  4  b.  the  defendant's  predecessors  as  owners  of 

^Hanbury   ▼.   Jcnhina    [1901]    1     Ch.  the  several  fisheries  displaces  the  pre- 

401 ;  Partkeriche   v.    Mctaon,   2    Chitty,  sumption  that  would  otherwise  arise  in 

668 ;  Anonymo%^8,  LofTt,  364.  favor  of  the  riparian  proprietors  being 

In  HifuUon  ▼.  Ashhy    [189G]    2    Ch.  the  owners  of  the  bed  of  the  river  to-tbe 

1,    65    L.    J.    Ch.    N.    S.    516,    74  L.  center  of  the  stream. 

T.     K.     S.     327,     where     the     owner  *  2  Rolle  Abr.  504,  pi.  8* 

of     land     adjoining  a     nontidal     river  '[1001]   1  Ch.  401. 
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they  went  up.  Blaokstone**'  intimates  that  a  several  fishery  compre- 
hends the  soil,  but  Butler''  favors  Coke's  statement  that  a  granting 
of  a  rig^t  of  fishery  does  not  pass  title  to  the  soil.  In  the  Year  Books 
it  is  stated  that  a  plea  of  freehold  to  an  action  of  trespass  on  a  several 
fishery  is  good.®  True  principle  leads  to  the  conclusion  that,  in  the 
absence  of  anything  to  indicate  a  different  intention,  a  grant  of  the 
fishery  will  not  include  tlie  soil.*  The  circumstances  under  which 
the  grant  of  the  fishery  was  made  may  be  such,  however,  as  to  pass 
the  right  to  the  soil  with  it.'® 

375.  Fiihery  right  of  riparian  owner.—  An  exclusive  right  of  fish- 
ery in  the  water  adjacent  to  property  is  not  one  of  the  rights  of  the 
riparian  owner.  He  can  claim  such  right  only  when  he  owns  the  soil 
under  the  water,  or  the  right  has  been  expressly  conferred  upon  him.* 
By  reason  of  the  location  of  the  riparian  owner  and  his  exclusive 
right  to  use  liis  land  in  connection  with  the  fishery,  he  has  certain 
advantages  not  common  to  the  public,  and  in  some  cases  this  will 
'  '*-*-        ••^ '    '      «»*  ..  .^  .  >  .  , 

*  (2  Com.  30).  fishery,  and  presumably  includes  the  soil 

And  the  New  Jersey  court  held  that  thereof,  when  in  a  feoffment  the  descrip- 
A  ennveyance  by  an  owner  of  lands  ad-  tion  of  fishery  is  left  uncertain,  but  is 
joining  and  extending  to  the  Delaware  made  with  livery  of  seisin  duly  indorsed, 
ffhore  of  the  sole  right,  use,  and  enjoy-  conveyed  subject  to  a  free  rent  to  the 
ment  for  all  purposes  of  fishing  whatso-  lord  of  the  manor ;  the  livery  not  being 
ever  and  none  other  of  a  strip  of  land  appropriate  in  case  of  an  incorporeal 
'described  by  courses  and  distances  be-  hereditament,  and  a  free  rent  being  in- 
Kioning  along  an  artificial  embankment  capable  of  being  reserved  from  such  an 
four  feet  wide  on  top  made  to  prevent  estate  by  a  common  person.  Marshall 
the  tide  flowing  over  the  lowlands  and  v.  Ullcsirtjter  Steam  Nav.  Co.  3  Best  ft 
nmning  out  to  low- water  mark  conveys  S.  732.  32  L.  J.  Q.  B.  N.  8.  130,  0  Jur. 
so  actual  estate,  not  an  easement  only,  N.  S.  088,  8  L.  T.  N.  S.  416,  11  Week. 
r«B8es  the  fee  of  land  next  the  river.   Rep.  489. 

and  makes  the  grantee  the  riparian  ^Tinicvm  Fishing  Co.  v.  Garter^  61 
oirner,  hence,  the  riparian  commission-  Pa.  21,  100  Am.  Dec.  .507;  Arnold  v. 
ers  could  not  grant  any  one  else  the  Mundy,  6  N.  J.  Lu  4.  10  Am.  Dec.  356; 
state  rights  in  the  land  under  water  in  Shrunk  v.  Schuylkill  Nav.  Co.  14  Serg. 
front  of  him.  Fitzgerald  v.  Faunae,  46  ft  R.  71:  Skinner  v.  Met  trick,  73  N.  C. 
\.  J.  L.  536.  63;  Collins  v.  Benhury.  25  N.  C.  (3  Ired. 

'Co.  Litt.  46.,  122  a,  note  181.  L.)   277,  38  Am.  Dec.  722. 

MO  Hen.  VII.,  24,  pi.  1.  a  New  Bnmawick  decision  is  out  of 

J?T^\  I*  ^''^V?";  r^  P""!?- .?  2'  li"«  "^^^  <^^«  current  of  authority  in 
87o  8  Bowl   ft  R  i47,  5  L.  J.  K.  B.  40,  .holding  that  the  right  of   fishery  does 

l^t^'t^lro.yi   a    several   ^^^^^^^^0^7^^^^^ 

ritoriaTbit  is  an  incorporeal,  fran-  ^V'^^'^"***^,^  *^«  ^**,^J,?*i*>«  "^«'*- 
diii*.  iud.  Steadman  v.  Uohcrtson,  18  N.  B.  580. 

''Kinq  V.  Old  Arlesford,  I  T.  R.  358,  ,^'^"^  in  Waters  v.  Lilley,  4  Pick.  145, 
in  deteraining  whether  a  pauper  had  a  ^^  -^"^-  r>€C.  33.?,  it  is  said  that  the  leg- 
settlement,  the  court  held  that  where  he  islature,  in  establishing  the  right  to  oc- 
rented  "the  fishery  of  a  pond  with  the  ^upy  fresh-water  streams  not  connected 
*ipear  sedge,  fla|^)  and  rushes  growing  with  the  sea  for  the  use  of  mills,  made 
in  and  about  ihe  same,'*  the  soil  passed  no  provision  in  regard  to  fish,  and  that 
with  it.  the  right  of  fishing  in  such  streams  was 

A  fishery^  ig^t 'h|ive   been    a    several  exclusive  in  the  owner  of  the  banks. 
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give  him  a  virtual  monopoly  of  the  fishery;  but  the  fact  that  he  has 
the  exclusive  right  to  draw  a  seine  on  his  property  does  not  exclude 
the  public  from  the  right  to  draw  seines  if  they  can  do  so  without 
trespassing  on  the  shore.*  Chief  Justice  Choke  said,  a  long  time  ago: 
If  I  have  land  adjoining  the  sea  so  that  the  sea  ebb  and  flow  upon  mv 
land,  while  it  flow  everyone  may  fish  in  the  sea  which  has  flowed  upon 
my  land,  for  then  it  is  parcel  of  the  sea,  and  in  that  sea  evervonc 
may  fish  of  common  right*  Kiparian  ownership  does  not  prevent 
the  granting  of  exclusive  fishery  rights  in  the  water  in  front  of  the 
land  to  a  stranger.*  But  a  baronial  title,  even  though  it  contains  no 
express  words  as  to  fishing,  constitutes  a  suflicient  foundation  for  a 
claim  to  salmon  fishing,  if  the  requisite  enjoyment  and  usage  are 
established.'  Under  local  statutes  or  customs  the  riparian  owner 
may  possess  an  exclusive  fishery  right  adjoining  his  shore.*  A  sev 
eral  fishery  cannot  be  appurtenant  to  a  several  pasture  by  reason  of 
incongruity, — and  especially  a  fishery  for  taking  all  the  fish  for  com- 
mercial purposes  in  distant  parts.^ 

376.  Prescriptive  rights  against  public— Under  the  doctrine  that 
the  Crown  bad  power  to  grant  exclusive  fishery  rights,  they  might  be 
acquired  by  prescription,  and  many  such  rights  have  been  recognized 
by  the  courts.*    And,  in  Iloyers  v.  Allen, ^  it  was  held  that,  to  prove  a 

*Lay  y.  King,  H  Day,  72;  Matthcics  v.  lege  may  maintain  trespass  o^^inst  the 

Treat,  75  Me.   594;    WhiUakrr  v.  Bur-  owner  of  the  upland  if  he  places  a  weir 

hans,  62  Barb.  237.  on  said  flats.     Wyman  v.  Oliver,  75  Me. 

A  plain  distinction  between  a  fishery  421. 

annexed  to  the  shore  and  a  fishery  by  But  Judge  Baldwin  held  tb&t  an  enti-v 

fTommon  right  in  a  river  is  made  by  the  by  description  of  a  fishery  by  one  not  a 

Pennsylvania -New    Jersey    compact     of  shore  owner,  but  claiming  under  com 

1783,  authorizing  the  guarding  of  fish-  mon-law     right,    is    void.     Bennett    v. 

eries  on  the  rivers  annexed  to  the  re-  Boggs,  Baldw.  GO,  Fed.  Cas.  No.  1,319. 

spective  shores  against  interruptions  by  ^McDouall  v.  Lord  Advocate^  L.  R.  2 

persons  fishing  under  claim  of  common  H.  L.  8c.  App.  Cas.  431. 

right  on  the  River  Delaware.     Bennett  •Re    Dcluicare    Fisheries,  4    Am.    I- 

V.  Boggs,  Baldw.  60,  Fed.  Cas.  No.  1,319.  Reg.  .-^82;  Fitzgerald  v.  Faynce,  46  X.  .1. 

Persons     fishing    with    pod-nets    are  L.  536. 

made    subsen  ient    by    North    Carolina  ^Edgar  v.  English  Fisheries,  2.-5  L  T. 

statutes    to    those    fishing    with    seine  x.  S.  732. 

drawn  from  the  shore.  Uettrick  v.  Page,  ^  \  ^^i^  '^  j^^e  Maris,  chap.  5,  found 

^2  N.  C.  «.>  i„  Hargrave,  Iaw  Tracts,  p.  18:  also  in 

4w^      "    v!   I         oT  XT  i>   ooA  ^^^  ^«  Mather  v.  Chapman  (Conn.)  16 

nVf/50.^  V.  rWi/rr,  27  N.  B.  320  ^,„    p        ^^     Orfordv.  Richardson,  A 

The  legislature  may  give  to  a  town  the  „,   «    .^7  .    /t«wJ.   .,    tt^.^^*    a    n.;^ 

right  to  improve  a  ^eat  pond  for  pub-  ]' .^-  ^?/ ' , j^"*^'*^, ""'  ^''T;.  ^  ^J^T* 

lie  fishing  without  making  compensation  T,^^^:,^^"'^    ' 'o/ "''*^*' J  ^""^^  ^' 

to  a  riparian  owner  of  the  stream  con-  rrnokhavef^y.  Strong,    60    N.    Y.   56; 

necting  with  it,  whose  fisherv  rights  are  '^<'c^«ow  v.  Leias,  Cheves  L.  259;  CW- 

destroved     thereby.     Cole    v.    Eusfhani,  ^^^"^  v.  IhcHnson,    1    Conn.    382,  6  Am. 

133  Mass,  65;  hunt  v.  Hunter,  16  Me.  ».  l>c-  250:  Rogers  v.  Jones,  1  Wend.  25», 

The  fishing  privilege  on  flats  may  be  1J>  Am.  Dec.  403;  Reg,  v.  Dawning,  23  h, 

separated  from  the  title  to  the  adjoining  T.  N.  S.  398,  11  Cox  C.  C.  680;  Kolk  v. 

upland,  and  the  occupant  of  the  privi-  Whyle,  Ji.  R.  3  Q.  B.  Div.  286,  37  L.  J. 
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prescriptive  right  of  fishery,  old  licensos  on  the  court  rolls  grautoJ  by 
owners  of  the  right,  in  consideration  of  certain  routs,  to  fish  in  the 
locus  in  quo,  are  evidence,  without  i)ro<»f  of  the  rents  bein«i:  paid,  in 
connection  with  proof  that  such  rents  hav<»  been  paid  in  modern 
times  or  that  the  claimants  have  exercised  their  rights  of  ownership 
over  the  fishery.  Whether  or  not  a  prescriptive  right  can  l)e  acquirotl 
in  modem  times  depends  upon  whether  or  not  time  is  held  to  run 
against  the  state.  Where,  by  the  terms  of  the  st-atute  of  limitatiosis, 
•me  can  acquire  title  to  real  estate  by  adverse  poH.session  or  prescrip- 
tion, or  where  the  courts  will  presume  a  grant  from  the  state  in  case 
of  long-continued  possession,  the  right  to  exclusive  fishery  can  be 
acquired  in  that  way.'  Judge  Sharswood  questioned  whether  the 
right  could  be  prescribed  for  when  not  pleaded  in  a  que  estate,  but  in 
a  man  and  his  ancestors,  stating  that  tliat  kind  of  a  usage  for  twenty- 
one  years  or  uj)wards  which  may  be  sufficient  to  raise  the  presump- 
tion of  a  grant  of  a  mere  easement  will  not  support  a  claim  for  an 
interest  in  the  land  itself  or  its  profits,  and  held  that  at  all  events 
the  evidence*  in  that  case  was  not  sufficient  to  establish  a  right  of 
Hshery  in  gross.*  In  Pacific  Steam  Whaling  Co.  v.  Alaska  Packers' 
Asso.^  the  court  held  that  no  prescriptive  right  of  fishery  can  be 
acquired  in  tide  water  because  in  its  very  nature  the  right  of  fishing 
there  cannot  be  exclusive.  Its  exercise  is  only  the  exercise  of  a  public 
right  One  who  exercises  a  right  of  fishery  in  the  sea  does  not  make 
himaelf  a  trespasser.  That  decision  can  hardly  be  regarded  as  ac- 
curate, however.  It  is  undoubtedly  true  tliat  the  mere  exeri»ise  of  a 
fishery  right  in  tide  water  could  not  become  the  foundation  of  a  pre- 
scriptive right,  because  it  would  be  presumed  to  have  been  merely 
the  exercise  of  a  common  right.  But  if  an  individual  should  strike 
oif,  or  otherwise  appropriate,  a  portion  of  the  sea  for  his  own  use, 
and  exclude  the  public  from  it,  the  possession  would  then  become 
adverse;  and  there  is  no  reason  why  a  title  should  not  be  acquired  to 
the  fishery'  in  that  place  if  the  possession  was  long  enough  continued. 
In  order  to  obtain  such  right  it  must  be  exercised  as  an  exclusive 
right,  and  not  as  one  of  the  public*    Cartpr  v.  Marcot^  was  an  action 

g.  B.  N.  S.  105,  17  L.  T.  N.  S.  560.  16  » 1  Campb.  30ft,  10  Reviwd  Rep.  689. 

Week  Rep.  503,  8  Best  k  S.  116.  ""Chalkcr  v.  Dickinson,  1  Conn.  382,  6 

The  po«9ejMOT  of  a  habile  title  to  a  Am.  Dee.  250. 

harony  may  prescribe  a  right  of  fi«hi»ry  *Tinicum  Fishinp  Co.  v.  Carter,  61  Pa. 

in  ft  tidal  river  adjoining  it  as  against  36,  100  Am.  Dec.  597. 

the  Crown.     Lord  Advocate  v.  Lovat,  L.  » 138  Cal.  032.  72  Pae.  161. 

R.  5  App.  Cas.  288.  •Collins  v.  Benhury,  27  N.  C.  (5  Ired. 

But  a  several  fishery  cannot  be  estab-  L.)    118.    43    Am.    Dec.    155;    Fagan   v. 

jished  in  an  arm  ot  the  sea,  or  in  a  nav-  Armistead,  33  N.  C.   (11  Ired.  L.)  433; 

isahle  river,  unless  It  is  by  immemorial  Motif  ton  v.  1  Abbey,  37  Me.  472,  50  Am. 

wage.    Sehultes.  Aquatic  Rights,  85.  Dec.  57 :  Chalker  v.  Dickinson,  1  Conn. 
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for  trespass  for  breaking  and  entering  tbe  plaintiflTs  close  in  the 
Kiver  Severn.  Defendant  pleaded  that  it  was  a  navigable  river,  also 
that  it  was  an  arm  of  the  sea  wherein  every  subject  had  a  right  to 
fish.  Plaintiff  replied  prescribing  for  a  several  fishery  there,  which 
was  found  in  his  favor.  Defendant  claimed  that,  although  it  was  so 
found,  yet,  on  the  authority  of  Warren  v.  Mathews,^  prescription  \?a6 
not  good  because  everyone  has  a  right  to  fish  in  a  navigable  river,  or 
in  an  arm  of  the  sea.  The  court  follows  the  language  of  Warren  v. 
Mathews  to  the  effect  that  in  navigable  rivers  the  fishery  is  common* 
but  that,  since  prescription  was  found  to  exist  in  this  case,  the  plain 
tiff's  right  was  good,  Yates,  J.,  saying  the  Crown  may  grant  a 
several  fishery  in  a  navigable  river  where  the  sea  flows  and  reflows, 
or  in  an  arm  of  the  sea.  In  jurisdictions  where  no  ri^t  to  grant 
exclusive  fisheries  is  recognized,  no  such  right  can  be  acquired  bv 
prescription.®  A  right  of  fishery  in  gross  cannot  be  acquired  by  a 
family  collectively,  but  only  by  the  individuals.^^  The  acquisition  of 
a  several  fishery  in  gross  by  a  oommon-law  prescription  (immemorial 
user)  is  not  shown  where  the  acts  of  user  relied  upon  were  done 
under  a  misconception  as  to  the  effect  of  a  certain  deed  which,  it  was 
thought,  passed  the  freehold  of  the  soil  of  the  bed  of  the  river,  and 
with  that  soil  the  exclusive  right  of  fishing.  Under  such  circum- 
stances, the  principle  prevails  that,  if  the  origin  of  the  use  is  not  lost 
in  obscurity,  but  is  explained,  and  appears  to  be  subsequent  to  the 

384,  6  Am.  Dec.  250;  Delaware  d  M,  R.    for  what  purpose,  they  were  so  engraved. 

Oo,  v.  Stump,  8  Gill  &  J.  479,  29  Am.    Melvin  v.  Whiting,  13  Pick.  184. 

Dec.  561 :  Day  v.  Day,  4  Md.  262.  No  private  right  to  participate  in  a 

Occasional  angling  will  not  be  suffi-    fisher^'  can  be  acquired  by  an  exercise  of 
cient  to   establish   a   prescriptive  right   a    public    right,    though    for    fifty-five 
of  fishery;  nor  will  the  use  of  the  rod  be   years.    Com.  v.  Wcaiherhead,  110  Mas«. 
of  any  avail,  when  practised  in  certain    175. 
waters  in  competition  with  net  and  cable       *  4  Burr.  2162. 
fishing.     The  latter  is  by  far  the  more       "6  Mod.  73. 

destructive    method,    and,    furthermore,       *Tinicum  Fishing  Co.  v.  Carter,  61  Pa. 
seriously  interferes  with  angling.     War-   21,    100    Am.    Dec.    597;    Nickermm  v. 
rand    v.    Mackintosh,   L.    R.    15     App.   Bra^skett,  10  Mass.  212. 
Cas.  52.  That  one  for    over    fifty    years   has 

The  prima  facie  right  of  the  public  is  claimed  the  exclusive  right  of  fishing  in 
not  rebutted  by  proof  of  mere  interrupt-  navigable  waters,  and  that  in  the  main 
ed  enjoyment  of  the  privilege  of  fishing  his  neighbors  respected  tbe  daim,  do 
for  a  period  requisite  to  acquire  title  by  not  constitute  adverse  posaession  a? 
prescription,  since  the  mere  lawful  exer-  against  the  state,  or  give  rise  to  a  pre 
dse  of  a  common  right  for  that  period  ?criptive  right,  where  the  state  is  not 
has  never  been  considered  as  conferring  authorized  to  grant  such  privilege;  nor 
an  exclusive  right.  Sloan  v.  BiemilUr,  can  it  be  charged  with  notice  of  the  dp- 
34  Ohio  St.  402.  cessity  of  protecting  its  title  since  thp 

A  claim  to  a  fishery  by  an  owner  of   right  of  fishing  is  common  to  all.  SUn- 
the  soil  cannot  be  proved  by  the  fact  perland  v.  International  Contracting  Co. 
that  his  initials  were  engraved  in  a  rock  43  App.  IHv.  215,  60  N.  Y.  Supp.  12. 
in  the  stream  near  his  boundary  line,       "Brrin*  v.  Bird,  12  L.  T.  N.  S.  306. 
without  any  proof  when,  or  by  whom,  or 
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reign  of  Richard  I.,  the  bead  of  the  prescription  is  cut  off,  and  the 
prescription  at  eomraon  law  cannot  be  maintained.'^  Where  a  river 
eoustitntes  a  unum  quid,  the  whole  fishery  is  prescribed  for  or  occu- 
pied by  the  suitable  and  natural  mode  of  using  it  according  to  the 
course  of  conduct  which  the  proprietor  might  reasonably  be  expected 
to  follow  with  a  due  regard  to  his  own  interests, — a  guide  which 
varies  according  to  circumstances.**  If  the  right  has  been  once  ac- 
quired by  prescription  to  a  several  fishery  in  navigable  water,  it  may 
pass  as  appurtenant  to  the  owner's  estate.*^ 

877.  Prescriptive  rights  against  individual. — An  exclusive  right  of 
fishery  may  be  acquired  in  private  property  by  prescription.^  But 
this  extends  only  to  a  several  fishery,  for,  Avhile  a  prescriptive  right 
may  be  acquired  to  a  free  or  common  fishery,  this,  from  its  very 
nature,  is  not  exclusive.*  Title  to  an  exclusive  fishing  privilege  given 
by  statute  to  the  owner  of  land  fronting  on  a  river,  cannot  be  acquired 
by  adverse  user  thereof,  where  the  statute  declares  such  a  violation 
of  the  owner's  rights  a  trespass  punishable  by  fine  or  imprisonment, 
or  both,  as  a  jnisdemeanor.'  In  order  to  gain  a  prescriptive  right  the 
user  must  be  under  a  claim  of  right,  and  not  by  mere  indulgence  of 
the  owner.*     And  the  privilege  must  have  been  exercised  under  a 

^Wanciek  v.  Oonville  d  Caitu  College,  A  title  by  prescription  to  an  exclusive 
€  Times  Ij.  R.  447,  Affirming  5  Times  L.  fishing  privilege,  given  by  statute  to  the 
R.  461.  owners  of  land  fronting  on  a  river,  can 

"iVeiZZ  V.  Devonshire,  L.  R.  8  App.  Cas.  be  acquired  only  by  adverse  jpossession 
135,  31  Week.  Rep.  022,  Affirming  Ir.  L.  of  the  land  to  which  such  right  attaches 
R.  2  C.  L.  160:  Lord  Advocate  v.  Lovai,  as  an  appurtenance  under  the  statute, 
L  R.  5  App.  Cas.  273.  and  not  by  mere  user  of  the  right  to  the 

A  river  is  a  unum  quid,  as  relates  to  exclusion  of  such  owner.     Heckman  v. 
tlie  fishery  therein  when  the  whole  fish-   Swett,  90  Cal.  303,  33  Pac.  1090. 
ery  is  included  in   one   possession   and       *Chibh8  v.  Sweet,  20  Pa.  Super.  Ct.  275, 
title.     Lord  Advocate  v.  Lovat,  L.  R.  6   AflBrroing  7  Lack.  Legal  News,  18 ;  Beaoh 
App.  Cas.  273.  v.  Morgan,  67  N.  H.  529,  68  Am.  St.  Rep. 

"'Rogers  v.  Allen,  1  Campb.  309,  10  692,  41  Atl.  340;  McFarlin  v.  Essex  Co. 
Revised  Rep.  689.  10  Cush.  310. 

*Co.  Litt.  122a;  MeUnn  v.  Whiting,  One  prescribing  for  a  fishery  in  navig- 
10  Pick.  295,  20  Am  Dec.  524,  13  Pick,  a^e  waters,  i.e.,  for  the  right  of  drawing 
188;  Turnery.  Hebron,  61  Conn.  175,  14  ^^^  »«*»  ^^  another's  shore,  must  for 
L  R  A.  386,  22  Atl.  951 ;  Cohh  v.  Dav-  twenty-one  years  have  enjoyed  such  an 
enporf,  32  N.  J.  L.  360;  Paley  v.  Birch,  exclusive  user  as  to  be  adverse  and  ex- 
8  Best.  A  S.  336,  16  L.  T.  N.  S.  410.  «l"8ive,  ahd  not  a  mere  enjoyment  such 

An  enjoyment  for  sixty  years  and  as  %^.  Y'^  ^"^^^^  *;?«  P")^^^^,  generally, 
far  bad^riiving  memo^  extends,  of  ^^r^^^^^D^i^O?;  "  ^^^'"'  ''  ^^• 
mjuntaining  a  coop  weir  m  non-navig-  ^o  enjoyment  of  a  fishery  by  leave 
•bk  waters    is  presumptive  of  a  grant  ^j  the^'seveiil  owners  thereof,  Ranted 

^'^lr;.J^aTi^t^^'I^^^t'^'  ?•  from  time  to  time,  cannot  become  a  right 

$C.P  657,23L.T.N.S.  155,  18  Week,  to  have  such  license  granted.     Mills  v. 

Rep.  1166,  30  L.  J.  C.  P.  N.  S.  305.  Colchester,  L.  R.  2  cf  P.  476,  36  L.  J. 

HJhimney  v.  Fishen,  2  Rolle,  Abr.  267;  c.  P.  N.  S.  210,  18  L.  T.  N.  S.  026,  15 

irAifc  V.  Shirland,  2  Rolle,  Abr.  267.  Week.  Rep.  055.  Affirmed  in  L.  R.  3  C. 

'Heckman  V.  Sicett,  99  Cal.  303,  33  P.  576,  37  L.  J.  C.  P.  N.  S.  278,  16  Week. 

Ptic.  1009.  Rep.  987. 
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claim  of  right,  and  not  as  a  trespasser.^  A  prescriptive  right  of  au 
adjoining  proprietor  to  fish  in  another's  private  fishery  will  not  au- 
thorize him  to  admit  the  public  to  the  enjoyment  of  his  privilege.^ 
The  annual  temporary  occupation  of  a  fishery  cannot  amount  to  a 
disseisin  of  the  true  owner.^  A  prescriptive  right  of  fishery  in  private 
watjer  caimot  be  acquired  by  the  unorganized  public*  Therefore  the 
mere  fact  that  claimant  has  exercised  his  right  as  one  of  the  public 
will  not  give  him  a  prescriptive  right*  When  tlie  owner  of  soil 
around  a  pond  artificially  raises  die  height  of  the  water,  although  the 
title  to  the  bed  is  in  another,  when  he  has  been  in  tl\e  actual,  exclusive^ 
and  uninterrupted  possession  and  occupation  of  the  entire  fishery 

*Paley  v.  Birch,  8  Best  k  S.  336,  16  L.  several    right    of    fishery    and   justified 

T.  N.  8.  410.  inter  aUa  hy  setting  up  an  immemorial 

*Lmiib€ck  y.'  yye,  47  Ohio  St.  336,  8  usage  on  the  part  of  inhabitants  6f  tb^ 

U  R.  J\.  578,  21  Am.  8t.  Rep.  828,  24  N.  borough  to  which  they  belonged  to  flsb 

E.  686.  in    8uch    water    and    claimed    that   the 

^Nickcr»on  v.  BrackeU,  10  Mass.  212.  court  must  presume  the  grant  of  a  right 

Using  a  rock   in  a   river  for   fishing  for  them  to  do  so.    The  court,  however, 

purposes    during   two   months   in    each  adopted  the  reasoning  that  such  a  right 

year  is  not  such  a  continuous  possession  oouid  not  exist  by  custom,  prescription, 

as  will  give  a  title  under  the  statute  of  or  grant,  unless  it  be  a    Crown    grant 

limitations.     hfcCullough    y.     Wall,    4  which  incorporated  the  inhabitants:  that 

Rich.  L.  68,  53  Am.  Dec.  715.  such  a  grant  will  not  be  presumed  from 

^Turner  v.  Hebron,  61  Conn.  175,  14  uroof    of    usage    by    the    inhabitanta,, 

L.  R.  A.  386,  22  Atl.  051;  Smith  v.  An-  if  such  presumption  is  inconsistent  with 

dreiM  [1801]  2  Ch.  678,  65  L.  T.  N.  S.  the  present  or  past  state  of  things  and 

175;  Chalker  ▼.  Dickinaan,  1  Conn.  382,  cannot  be  made  if  there  is  no  evidence  of 

6  Am.  Dec.  250 :  \eill  v.  Devonshire^  L.  such  a  corporation  having  existed  at  any 

R.  8  App.  Cas.  135.  31  Week.  Rep.  622,  time.     It  was  also  held  that    proof   o'f 

Affirming  Ir.  I^.  R.  2  C.  L.  109;  Cohh  v.  usage  on  the  part  of  the  inhabitants  gen 

Davenport  J  32  N.  J.  L.  369 ;  Moulton  ▼.  erally  w^ill  not  establish  a  right  in  favor 

lAbbey^  37  Me.  472,  59  Am.  Dec.  57.  of  the  owners  of  a  particular  tenement 

The  inhabitants  of  a  tow^n  acquire  no  This  case  was  subsequently  reversed  in 

right  to  the    continuance    of    a    public  L.  R.  7  App.  Cas.  633,  52  L.  J.  Q.  B.  N. 

flsliery  by  an  enjoyment  of  sixty  years.  8.  193,  48  L.  T.  N.  S.  239.  31  Week.  Rep. 

Com,  v.  Weatherhead,  110  Mass.  175.  293,  47  J.  P.  270,  the  court  inventing 

The  practice  of  the  public  of  fishing  an  ingenious  origin  for  the  custom   by 

in  a  nontidal  stream  will  not  raise  the  supposing  a  grant  to  a  corporation   in 

presumption  of  a   lost  grant,  as  there  trust  for  certain  persons,  the  free  inhab- 

can  be  no  presumption  of  a  lost  grant  itants  of  the  ancient  tenements  within 

-with  respect  to  matter  which  cannot  be  the  borough  who  were  the  persons  claini- 

the   subject   of   prescription.    Smith   v.  ing  the  right  of  fishery.    But  in  the  sub- 

Andreira  [1891]  2  Ch.  678,  65  L.  T.  N.  sequent  case  of  Tilbury  v.  Silva,  L.  R 

S.  175.  45  Ch.  Div.  98,  63  L.  T.  N.  S.  141,  the 

A  prescriptive  right    cannot   be    pre-  question  again  came  up  and  there  being 

««umed  in  nn  indefinite  number  of  persons  no  facts  in  the  case  upon  which  the  fio- 

to  enjoy  another's  private  fishery,  when  tion  of  a  grant  to  a  corporation  in  trust 

its  ori<<in  must  have  been  within  living  could  be  rested,  the    court    practically 

memory.     Tilbury  v.  Silva,  L.  R.  45  Ch.  follows  the  ruling  of  the  common  plea* 

Div.  98,  63  L.  T.'N.  S.  141.  decision  in  the  above    case    and    nold« 

Th<'  case  of  Saltash  v.  Goodman,  L.  R.  that  the  right  of  fishery  could  not  be 
6  C.  P.  Div.  431,  is  an  instructive  one  on  claimed  by  prescription  on  behalf  of  a 
the  question  of  acquiring  a  prescriptive  large  and  indefinite  class,  audi  at  "own- 
right  in  a  fishery  on  behalf  of  the  public,  ers  and  occupiers." 

In  it  certain  porMonx  were  suo<l  in  tres-       *  Albright    v.  Coi'trightf  64    X.   J.   L. 

pass    for    interfering     with     plaintiff's  330,  48  L.  R.  A.  616,  45  Atl.  634. 
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thrn»iii  tor  more  than  twent^r  vears,  claiming  it  as  his  own  and  keep- 
ing othera  awav,  he  has  obtained  right  to  an  exclusive  iishory.*^ 

378.  Effect  of  onstom. —  A  riglit  to  take  fisli  from  private  water  can- 
not be  acquired  by  custom.'  As  said  in  Bland  v.  Lipscomhe?  a 
custom  for  the  public  to  go  upon  private  iand  and  iiah  in  a  stream  ia 
in  the  nature  of  a  profit  a  prendre  in  tlie  soil,  and  void,  although  no 
right  is  claimed  to  carry  away  the  fish,  as  the  catching  of  the  fish 
would  destroy  the  fishery.  But  tlie  common  law  with  respect  to  the 
right  of  fishery  in  tidal  water  may  be  changed  by  custom  of  the  state^ 
so  as  to  permit  an  acquisition  of  an  exclusive  right  of  fisliery  in  that 
luanncr.'  A  license  to  fish  in  a  private  stream  cannot  be  inferred 
from  a  common  usage  for  anyone  to  enter  and  do  so.^  The  custom 
may  be. established  by  prescription  as  belonging  to  an  estate,  and  it 
must  then  be  pleajded  with  a  que  estate.^  The  public  cannot  acquire 
by  inunemorial  usage  any.  riglit  of  fishing  in  a  river  in  whicJb,  though 
it  be  navig^able,  the  tide  does  not  ebb  and  flow,  since  the  fishery  is 
dependent  upon  ownership  of  the  soil,  and  a  public  right  of  fishery 
c-an  only  exist  in  tidal  waters  the  soil  of  which  belongs  to  the  Crown.*^ 
A  custom  is  not  created  by  the  conduct  of  the  owner  of  a  fishery  in 
issuing  licenses  to  all  persons  of  a  particular  class  to  fish  in  the  fishery 
on  payment  of  a  fee,  as  to  create  a  custom  the  long  enjoyment  must 
have  been  as  of  right,  and  not  by  license  or  leave.''  Where  a  borough 
corporation  was  shown  to  have  a  prescriptive  right  to  a  several  fishery 
in  a  navigable,  tidal  river  which,  as  exercised  from  time  immemorial, 

"Earner  v.  ffehrott,  (Jl  Conn.  175,  187,       »24  L.  J.  Q.  B.  N.  S.  155,  note,  4  EK 

14  L.  R.  A.  386,  22  Ail.  951.  &  BI.  713,  note. 

'Btach    V.  Morqan,  67    N.  H.  529,  68       ^Wilson  v.  Uill,  46  N.  J.  Eq.  367,  19 

Am.   St.  Rep.  602,  41    Atl.  349;   Orim-  Atl.  1007. 

9t€Qd  T.  Marfowc,  4  T.  R.  718,  2  Revised       ^Winder  v.  Blake,  49  N.  C.    (4  JoneH 

Rep.  512:  Smith    v.  Andrews  [1891]    2  L.)  332. 

Ch.  678,  65  L.  T.  N.  S.  175;  Albright  v.        'Watets  v.  tAllei/,  4  Pick.  145,  16  Adk 

Coriright,  64  N.  J.  L.  3.30,  48  L.  R.  A.  Dec.  333 ;  Cohh  v.  Davenport,  32  N.  J. 

616.  45  Atl.  634 ;  Lloyd  v.  Jones,  6  C.  B.  L.  369. 

81.  17  L.  J.  C.  P.  N.  S.  206,  12  Jur.  657 ;        "A  prescriptive  right  to  fish  in  respect 

Hurphg  y.  Ryan,  It,  Rep.  2  C.  L.  143,  of  an  ancient  tenement  is  not  established 

16  Week.  Rep.  678.  by  proof  of  user,  when  the  only  evidence 

An  alleged  custom  in  other    persons  is  that  the  right  was  exercised  in  re- 

than  the  owners  of  the  shore,  to  take  spect  of  the  inhabitants  of  the  parish 

mnssel    between    high    and    low    water  generally,"     ancient      tenements      being 

marks,  is  unreasonable.     Le  Strange  v.  shown,  and  such  a  general  custom  being 

Hour,  4  Fost.  &  F.  1048.  bad  in  law.    Saliaah  v.  Goodman,  L.  R. 

A  aistom  for  all  the  dwellers  in  a  par-  5  C.  P.  Div.  446. 
ish  to  have  common  of  fishery  over  the       *Mus6ett  v.  Burch,  35  L.  T.  N.  S.  486 : 

lord's  waters  in  the  waste  of  the  manor  Hudson  v.  Macllae,  4  Best,    k    8.    585, 

is  unreasonable   and  void  as  including  33  L.  J.  M.  C.  N.  S.  65,  9  L.  T.  N.  S. 

too  many  persons,  thereby  ruining  the  678,  12  Week.  Rep.  80. 
property' over  which  it  is  exercised.   All-       ''Mills  v.  Colchester,  L.  R.  2  C.  P.  476, 

fmd  V.  Gibson,  34  L.  T.  N.  S.  883,  25  36  U  J.  C.  P.  N.  S.  210,  16  L.  T.  N.  S. 

Week.  Rep.  60.  626.  15  Week.  Rep.  955. 
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had  been  subject  to  a  qualification  that  the  free  inhabitants  of  ancient 
tenements  in  the  borough  had,  without  interruption,  exercised,  under 
claim  of  right,  the  privilege  of  dredging  for  oysters  from  Candlemas 
to  Easter  eve  in  each  year,  the  court  held  that  a  lawful  origin  for  the 
usage  of  such  inhabitants  ought  to  be  presumed  if  reasonably  possible, 
and  that  it  must  be  presumed  that  the  original  grant  to  the  corpora- 
tion of  its  several  fishery  was  subject  to  a  trust  or  condition  in  favor 
of  such  free  inhabitants  to  dredge  for  oysters  in  accordance  with  the 
usage.®  The  above  decision  reversed  the  lower  court  whidi  said: 
"So  doubt  die  courts  will  go  very  far  in  presuming  lawful  origin  of 
a  custom  for  all  inhabitants  of  a  parish  to  fish  in  a  several  fishery, 
where  there  has  been  immemorial  user ;  but  where  the  nature  of  the 
thing  claimed  is  itself  destructive  of  the  subject-matter,  an  oyster 
fishery;  and  v/here  it  is  antagonistic  to  other  dominant 'claims  with 
which  it  comes  in  conflict ;  or  where  there  are  other  reasons  which  in- 
terfere and  show  that  the  immemorial  user  cannot  possibly  point  to 
that  which  alone  makes  it  good  in  law, — ^the  courts  will  not  presume 
an  alleged  lost  grant.® 

879.  Kinds  of  fishery. —  Much  discussion  has  occurred  as  to  the 
kinds  of  fisliory  which  may  exist,  most  of  which  is  merely  curious 
learning  at  the  present  time.  The  principal  kinds  which  have  been 
mentioned  are  four, — (1)  several,  (2)  free,  (3)  common  fishery,  (4) 
common  of  fishery.  Attempt  has  been  made  to  distinguish  between 
the  last  three  kinds,  but  not  with  marked  success.  In  BeneU  v. 
Costar^  an  action  for  interfering  with  plaintiff's  fishery  when  the 
plaintiff  declared  on  the  right  to  a  common  fishery  whereas  he  should 
have  alleged  a  common  of  fishery,  the  court,  in  discussing  the  differ- 
ence between  the  two  rights,  said  a  conmion  of  fishery  is  a  right  in 
common  with  certain  other  persons  in  a  particular  stream.  Though 
text  writers  have  used  the  terms  conimunem  piscariam  and  eam- 
VLuniam  piscarce,  a  common  fishery  extends  to  all  mankind.  Holt, 
Ch.  J.,  divided  fisheries  into  three  classes  (1)  scparalis,  (2)  Hbera, 
(3)  communis,^ 

Shultes,*  after  a  careful  consideration  of  the  question,  concluded 
that  there  are  in  fact  only  two  sorts  of  fishery,  free  or  conmion  of 
fishery  and  several  fishery,  or  fishery  in  gross,  though  fisheries  may 

^Qoodman   v.  ^altash,  L.    R.    7    App.  *8altash   v.  Ooodman,  L.  R.  5   G.  P. 

Cas.  633,  52  L.  J.  Q.  B.  N.  S.  193,  48  L.  Div.  431. 

T.  N.  S.  239,  31  Week.  Rep.  293,  47  J.  '8  Taunt.  183,  2  J.  B.  Moore,  83. 

P.  270,  Roveraing  L.  R.  7  Q.  B.  Div.  106,  ^Smith  v.  Kemp,  Holt,    322,   2   Salk. 

50  L.  J.  Q.  B.  N.  S.  508,  45  L.  T.  N.  S.  637. 

120,  29  Week.  Rep.  639,  45  J.  P.  844,  L.  •Schultes,  Aquatic  Riffhto,  60. 
R.  5  C.  P.  Div.  150. 
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acquire  various  provincial  denominations,  and  be  subject  to  peculiar 
and  different  re^straints  according  to  the  locality  of  their  situation  and 
the  usage  of  the  neighborhood.  And  in  Johnston  v.  Bloomfieldy^ 
Fitzgerald,  B.,  said  that  '"the  most  important  distinction,  in  fisheries 
lies  in  their  being  exclusive  or  otherwise.  Still,  the  exclusive  right 
of  fishing  may  be  either  in  the  soil  of  the  owner  or  not"  It  thm^ 
appears  that  the  main  division  of  fishery  is  into  those  which  are  ex- 
clusively in  an  individual  and  those  which  are  shared  in  common 
with  others,  the  latter  receiving  various  names  which  depend  upon 
the  manner  in  which  the  right  is  shared.  The  distinction  between 
free  fishery  and  several  fishery  goes  back  to  the  Year  Books,^  and 
lies  in  the  fact  that  the  latter  is  exclusive,  while  the  former  may  bo 
in  common  with  others,®  A  free  fishery  is  merely  the  right  to  fish 
in  a  certain  place  in  common  with  all  others  who  may  have  a  right  to 
fish  there,  and  is  the  same  as  an  unlimited  common  of  fishery. "^ 
Blackstone  thought  that  a  free  fishery  was  an  exclusive  right  of  fish- 
ing through  franchise  in  a  public  river,  and  differs  from  a  several 
fishery  in  that  the  latter  must  be  connected  with,  or  derived  from 
ownership  of  the  soil,  while  the  former  need  not  be.®  But  that  dis- 
tinction does  not  meet  the  necessities  of  the  case,  because  it  merely 
defines  a  several  fishery  in  gross,  while  the  idea  carried  by  the  term 
"  free  fishery  "  is  that  the  one  possessing  it  has  a  right  of  fishery  in 
a  certain  place,  of  which  he  cannot  be  deprived,  but  which  is  not  ex- 
clusive.* A  man  may  have  a  free  fishery  both  in  a  public  and  private 
stream,  but  with  this  distinction,  that  in  the  latter  his  right  must  arise 
by  grant,  prescription,  or  usage,  and  may  be  transferred  from  one 
person  to  another,  whereas  in  the  former  it  is  vested  in  him  of  com- 
mon right  whether  he  exercises  it  or  not,  and  it  is  not  transferable.^® 
*^  In  order  to  constitute  a  several  fishery,  it  is  requisite  that  the  party 

*  Ir.  Rep.  8  C.  L.  68.  everyone  who  has  land    in    the    manor 

•  17  Edw.  rV.,  6  pi.  6.  along  the  bank  of  the  river.     Lamb  v. 
*Hall,    Sea     Shores,    68;     Melvin    v.    yetDbiggin,  I  Cat.  &  K.  549. 

Whiting,  7  Pick.  79.  "A  man  may  have  a  free  fishery  on  his 

lAbera  pisoaria  cannot  be  held  to  refer  own  soil,  as,  for  instance,  he  may  have 

to  an  exclusive  fishery  in  case  of  a  large  a  river  in  his  own  manor,  and  another 

inland  sea  and  without  warrant  by  8i£-  may  have  a  right  of  fishing  there  with 

seqaent  omiges  or  the  act  of  the  parties,  him.'*     Gibba    v.    Woolliacott,    3    Salk. 

Johfuiton  V.  Bloamfield,  Ir.    Rep.    8    C.  291,  Comb.  433,  464. 

L.  68.  See  also  16   Vin.  Abr.  title  Piscary, 

'Woolrych,  Waters,  p.  123;  Johnston  (B). 

▼.  Bloom  field,  Ir.  Rep.  8  C.  L.  68;  Yard  A    ripnrian    proprietor    has   no   such 

T.  Carman.  3  N.  J.  L.  937.  property  in  libera  pisoaria  as  to  be  able 

'2  Bl.  Com.  39.  to  call  the  fish  his  own    and    maintain 

•The  grant  by  a  riparian  proprietor  trespass    for  their    taking   by    another. 

of  a  "free  fishery"  in    a   non-navigable  Upton  v.  DairHn,  3  Mod.  97. 

stream  passes  nothing    more    than    the  '*Schultes,  Aquatic  Rights,  61. 

same  right  of  fishery  as  is  claimed  by 
Vol.  II.— Watebs.  88. 
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claimiii^  it  should  so  far  have  the  right  of  fishing,  independent  of  all 
others,  ujj  that  no  jxirson  should  have  a  coextensive  right  with  him  in 
the  subject  chiimed/'  although  a  lesser  or  "partial  independent^' 
right  in  another  does  not  derogate  from  tlie  general  owner.* ^  Com- 
mon of  fishery  may  be  appurtenant  to  an  estate.*-  The  only  prac- 
tical distini»tion  at  the  present  time  is  between  a  several  or  exclusivt- 
fishery  and  a  common  fishery,  the  former  being  one  in  which  th«* 
owner  may  exclude  all  others  from  enjoying  it,  and  the  latter  being 
one  which  is  shared  in  common  by  a  greater  or  less  numlxjr  of  per 
sons,  usually  by  the  public  in  general. 

380.  Eegnlation  of  fishery;  Crown's  right  to  royal  fish. — Fisheries 
are  of  such  importance  to  the  public  that  they  are  a  matter  of  publii* 
regulation.  Although  a  man  has  an  exclusive  fishery  on  his  own 
land,  he  does  not  own  the  fish  until  he  has  reduced  them  to  his  pos 
session,  imless  they  are  so  confined  that  they  cannot  escape  into  tbt- 
property  of  another  person ;  so  that  his  fishery  right  amounts  to  n«» 
more  than  the  right  to  use  lawful  means  upon  his  land  for  the  captun- 
of  the  fish.  As  long  as  they  remain  free  in  the  water  they  are  the 
property  of  the  public  of  common  right,  and  the  public  may  maki 
regulations  for  the  preservation  of  its  property.  The  individual  ha> 
no  right  to  exercise  wasteful  or  destructive  methods  of  fishing,  or  dc 
stroy  the  fish  at  a  time  when  they  are  not  fit  for  food  or  their  pres<'r 
vation  is  necessary  to  the  multiplication  of  the  species.  Of  a  regul.i 
tion  of  any  of  these  matters  by  the  i)ublic,  he  has  no  ground  of  com 
plaint.  One  of  tlie  earliest  regulations  of  the  right  of  fishery  wa> 
the  assertion  of  a  claim  on  the  part  of  the  Crown  to  certain  kinds  of 
fish, which  were  regarded  as  of  such  a  character  as  properly  to  be- 
rendered  to  it  in  n^cognition  of  its  prerogative.  It  is  probable  tha' 
at  one  time  in  the  English  history  no  claims  were  made  with  refer 
ence  to  fishery  right^s.    Burke  says,^  on  the  authority  of  Bede,  that 

^^Sejjimovr  v.  Court enay^  n  Burr.  2814;  fishery  does  not    properly    describe  the 

Prehlc  V.  Brown,  47  Me.  284.  fishery  by  referring  to  it  as  a  sole  and 

A    several    fisherj'    may    exist    either  exclusive  fishery,  as  the  word  "several" 

apart  from,  or  as  incident  to,  the  owner-  has  acquired  a  technical  meaning,  and  is 

f^hip  of  the   soil    over   which   the    river  the  only  word  having  the  same  and  no 

flows.     H anbury   v.   Jenkins     [1901]    1  other  meaning  than  the  word  sepamUii. 

Ch.  401 ;  Malcolmson  v.  O'Dea,  10  H.  L.  found  in  the  old  entries. 

Cas.  .593.  9  Jur.  N.  S.  1135,  9  L.  T.  N.  "4  Edw.  IV.  29,  pi.  7. 

e.  93,  12  Week.  Rep.  178.  In  regard  to   a  right   of    eommoD  of 

Equivalent  exproRsions  may  bo   used,  fishery  in  public  waters  as  appurtenant 

and  after  verdict  "a  sole  and  exclusive  to  an  estate,  it  has    been    held  not  to 

fishery"  is  held  equivalent  to  "a  sovernl  exist,  the  court  stating  that  it  would  be 

fishery."     Holford    v.  Bailey.   13    Q.  B.  useless,  the  same   as   prescribing   for  a 

426,  18  L.  J.  Q.  B.  N.  S.   109,  13  Jur.  right  of    common    appurtenant    in    the 

278,  Reversing  8  Q.   B.   1000,  where  it  King's     highway.      Ward    v.     Ore^weli, 

was  held  that  a  declaration  in  trespass  VVilles,  205. 

for    entering   and    disturbing   a    several  *  Works,  Vol.  7,  p.  242. 
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because  of  Druid ical  superstition,  which  forbade  this  class  of  food, 
the  people,  although  maritimo,  did  not  know  how  to  use  fish,  and 
that  early  in  the  seventh  century,  because  of  a  drought,  a  famine 
came  upon  the  people,  and  they  were  pn^paring  to  cast  themselves 
over  a  precipice  into  the  sea  when  Bishop  Wilfred  collected  nets  and 
with  attendants  plunged  into  the  sea  and  gathered  food  from  that 
JK)uroe.  The  fishing  industry  soon  became  established,  however,  for 
Maitland  says  it  is  by  no  means  impossible  that  in  the  seventh  and 
oigfath  centuries  the  King  had  some  claim  to  the  nobler  kinds  of  fish/-^ 
Whenever  the  custom  that  the  King  should  have  royal  fish  originated, 
in  Lord  Hale's  time  it  was  well  established,  and  the  royal  fish  were 
sturgeon,  porpoise,  and  whale.^  Whenever  these  fish  were  taken 
vithin  the  King's  domains  they  belonged  to  him.'*  This  rule  applied^ 
however,  only  to  the  domains  of  the  King,  for  if  the  fish  were  taken 
outside  of  his  domains  he  had  no  claim  to  them.*  Salmon  fishings  at 
an  early  period  of  the  history  of  Scotland  were  regarded  as  pos- 
sessing a  peculiar  value  over  other  fishings,  and  were  distinguished 
from  them  in  a  remarkable  manner.  They  were  classed  inter  regalia. 
They  were  only  capable  of  belonging  to  a  subject  by  an  express  grant 
from  the  Crown,  or  by  a  grant  of  fishings  generally,  followed  by  such 
a  twer  of  salmon  fishing  as  proved  that  it  was  intended  to  be  compre- 
hended within  the  general  terms  of  the  grant.*  The  subject  may  have 
a  ri^t  to  royal  fish  by  grant  or  by  prescription.'' 

881.  Bight  to  regulate  public  fisheries. —  The  unrestricted  exercise 
of  a  right  which  is  common  to  all,  speedily  results  in  destruction  of 
the  thing  which  is  the  subject  of  the  rights  if  it  is  limited  in  quantity. 
Therefore,  to  protect  the  public  rights  and  to  preserve  the  right  from 

'Domeiulay,  230.  the  sea,  which  i.s  not  a  new  law  but  s 

*Hale,  T)e  Jure  Marie,  chap.  7.  declaration  of  the  common  law. 

Onfllow.  in  ar^in^    in    the    Ca8e    of  *Royal  Fishery  of  the  Banne,  Davies, 

KfiwM,  1   Plowd.   315,  that  the  title  to  149,  Angell,  Tide  Waters,  p.  35,  Appx.  1. 

ores  of  gold  and  silver  were  in  the  Ring,  Of  whales  the  head  lielonged  to  him. 

•^id  that  the  common  law  appropriates  and  the  tail  to  his  consort.     Kelham's 

everything  to  the  persona  whom  it  best  Britton,  07. 

^uits,  excellent  things  to  the  person  who  '  Hale,  De  Jure  Maris,  chap.  7. 

is  the  most  excellent,  the  King.    And  so  Royal  fish    (whale  and  sturgeon)   are 

does  it  likewise  in  regard  to  the  water  inherently  the  property   of  the  Crown. 

M  well  as  the  earth.     For  the  things  of  Royal  fish  "found  and  taken  within  the 

value  which  the  sea  or  water  yields  are  precincts,    liberties,   limits,   or   jurisdic- 

tlie   fishes    therein,    and    of    the    fishes  tion  of  tlio  Cinque  Ports,  or  their  mem- 

wbich  are  in  the  sea  in  England,  two  hers**  belong  to  the  Tx)rd  warden,  under 

are  more  excellent  than  the  others,  viz.,  royal  arrant.     Cinque   Ports   v.  King,   2 

^urj^tpons  and  whales,  and  the  common  Kiigg.  Adm.  430. 

law  bftg  appropriated  them  to  the  King.  HUivimell  v.  WoodR  cf  Forest  Comrs.  3. 

M  appears  by  Treatise  de  Prerogative  de  Macq.  H.  L.  Cas.  410. 

H^s,  chap.    11,    which   says   the  King  ^  Hale,  De  Jure  Maris,  chap.  7. 

shall  have  whales  and  sturgeon  taken  in 
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destruction,  it  is  necessary  that  the  public  have  the  authority  to  regu- 
late the  exercise  of  the  right  and  to  fix  limits  to  the  individual  appro- 
priation of  the  commodity  to  which  the  right  applies.  With  respect 
to  common  fisheries  the  public  reflations  began  at  an  early  date. 
Magna  Charta*  provided  for  the  removal  of  weirs  which  would  per- 
mit certain  individuals  to  interfere  with  the  enjoyment  by  others  of 
the  common  right.  And  laws  were  made  at  a  very  early  date  for  the 
conservation  of  fish  and  fry.*  The  rule  has  never  been  questioned 
that  the  public  has  a  right  to  regulate  the  privilege  of  fishing  in 
waters  which  belong  to  it.^  This  right  of  regulation  may  be  enforced 
even  on  the  seashore,  and  against  subjects  of  other  nations.*  Under 
this  rule  a  state  or  nation  may  regulate  seal  fisheries  belonging  to  it, 
and  forbid  their  capture  within  the  distance  from  the  shore  to  which 
ownership  is  conceded  to  it  by  other  nations.'    In  Ex  parte  Marsh* 


*  Chap.  23. 

•Hale,  De  Jure  Maris,  23. 

"The  preservation  of  the  spawn,  fry, 
or  brood  of  Ash  has  been,  for  centuries, 
since  13  K.  2,  chap.  19,  a  favorite  sub- 
ject of  legislation,  and  the  statutes 
passed  for  the  purpose  are  extremely 
numerous."  Maldon  v.  Woolvet,  12  Ad. 
&  El.  13,  4  Perry  &  D.  96,  9  L.  J.  Q.  B. 
N.  S.  370. 

^Morgan  v.  Com.  98  Va.  812,  36  S.  E. 
448;  Bennett  v.  Boggs,  Baldw.  60,  Fed. 
Gas.  No.  1,319;  Btate  v.  Snovoman,  94 
Me.  09,  60  L.  R.  A.  644,  46  Atl.  815; 
People  y.  Bridges,  142  111.  30,  16  L.  R. 
A.  684,  31  N.  E.  115;  Com.  v.  Eeaex  Co, 
13  Gray,  239;  Fvller  v.  Spear,  14  Me. 
417;  Spear  v.  Robinson,  29  Me.  531; 
SIcinntr  v.  Hettrick,  73  N.  C.  63;  State 
ex  rcL  Alaska  Packers*  Asso,  v.  Craiv- 
ford,  13  Wash.  633,  43  Pac  892;  Smith 
V.  Maryland,  18  How.  71,  15  L.  ed.  269; 
Hart  V.  Hill,  1  Whart.  132;  Com.  v. 
hohman,  8  Kulp,  485;  Inland  Fisheries 
V.  Holyoko  Water  Power  Co,  104  Mass. 
446,  6  Am.  Rep.  247 ;  Bumham  ▼.  Web- 
Mer,  6  Mass.  266;  West  Point  Water 
Poicer  d  Jjand  Tmprov.  Co,  v.  State,  49 
Neb.  218,  66  N.  W.  6;  Donnell  v.  Joy,  86 
Me.  118,  26  Atl.  1017;  Latoton  v.  Steele, 
119  N.  Y.  226,  7  L.  R.  A.  134,  23  N.  E. 
745,  Affirming  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Rea  v.  Bamp- 
ton,  101  N.  C.  61,  9  Am.  St.  Rep.  21,  7 
S.  E.  649 ;  Hettrick  v.  Page,  82  N.  C.  65; 
Parker  v.  People,  111  111.  588.  53  Am. 
Rep.  643;  State  v.  Woodard,  123  N.  G. 
710,  31  S.  E.  219. 

The  state  is  the  owner  of  the  beds  of 
nil  tide-wnter  rivers  within  its  boundji- 
ries,  unless  they  have  been  granted  away. 


and  hAi«  the  right  to  prescribe  the  mode 
in  which  fish  may  be  taken  in  such  wa- 
ters. Hughes  v.  State,  87  Md.  298,  38 
Atl.  747. 

Indians  on  a  reservation  within  a 
.^tate  are  bound  to  obey  the  laws  of  the 
state  against  killing  fish  with  explosives. 
People  V.  Pierce,  18  Misc.  83,  41  N.  Y. 
Supp.  858. 

*  By  46  &  47  Vict.  chap.  22,  regula- 
tions are  made  for  the  exclusive  fishery 
limits  of  the  British  islands  and  for 
British  fishing  boats  outside  of  such 
limits,  and  the  jurisdiction  of  an  offen^se 
is  given  to  sea-fishery  ofiicera,  and  their 
jurisdiction  is  held  to  be  exclusive. 
Queen  v.  Cubitt,  L.  R.  22  Q.  B.  Div.  622. 
68  L.  J.  M.  C.  N.  S.  132,  60  L.  T.  N.  S. 
638,  37  Week.  Rep.  492,  16  Cox,  C.  C. 
618,  63  J.  P.  470. 

In  tJammell  v.  Woods  d  Forest  Comrs. 
3  Macq.  H.  L.  Gas.  419,  Lord  Wensley- 
dale,  in  disctissing  the  question  of  the 
Crown's  rights  to  salmon  fishery  on  the 
coast  of  Scotland,  says  it  would  be 
hardly  possible  to  extend  fishing  sea- 
ward beyond  the  dist^inoe  of  3  miles, 
which  by  the  acknowledged  law  ol  na- 
tions belongs  to  the  coast  of  the  coun- 
try,— that  IS,  within  the  dominion  of 
the  countrr  by  being  within  cannon 
range, — ana  so  capable  of  being  Inpt  in 
perpetual  possession. 

For  a  full  discussion  of  this  subject, 
see  ante,  §  2a. 

•Section  1956,  U.  S.  Rev.  Stat  for- 
bade the  killing  of  seals  within  the  lim- 
its of  Alaska  territory  or  the  waters 
thereof,  except  by  persons  authorized  to 
do  BO  by  the  government.  The  Kodiak, 
63  Fed.*126. 
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the  court  said:  '*  We  think  it  may  be  laid  down  as  a  proposition  of 
natural  law  Uiat^  inasmuch  as  oysters  are  becoming  more  and  more 
valuable  and  necessary  every  year,  with  the  growth  of  populations,  as 
human  food,  any  state  possessing  great  and  productive  oyster  deposits 
owes  it  as  a  duty  to  humanity,  no  less  than  to  her  own  citizens  en- 
gaged in  the  oyster  culture,  to  protect  these  deposits  from  such  depre- 
dations as  destroy  their  valuable  product."  In  Smith  v.  Maryland' 
the  court,  speaking  of  tlie  title  of  the  state  to  the  soil  under  the  navi- 
gable waters,  says  the  state  holds  the  propriety  of  the  soil  for  the  con- 
servation of  the  public  rights  of  fishery  therein,  and  may  regulate 
the  mode  of  that  enjoyment  so  as  to  prevent  the  destruction  of  the 
fisheiy.  In  other  words,  it  may  forbid  all  such  acts  as  would  render 
the  public  right  less  valuable,  or  destroy  it  altogether.  A  public  priv- 
ilege of  taking  clams  along  a  seashore  and  of  fishing  in  the  waters 
is  enjoyed  in  subordination  to  the  paramount  authority  of  the  legis- 
lature to  regulate  and  modify  and,  to  some  extent  at  least,  to  extin- 
guish.' The  question  whether  or  not  the  fisheries  are  of  sufficient 
importance  to  warrant  the  legislature  in  making  regulations  with  re- 
gard to  them,  as  well  as  the  means  which  shall  be  employed,  is  for 
the  legislature  to  determine,  and  the  courts  have  no  control  over  its 
decision.*  The  only  limitations  upon  the  power  of  the  legislature  are 
the  constitutional  provisions  as  to  the  method  of  passing  statutes,  and 

Bat  this  statute  was   suporKpded  by  Haitie  t.  Queen,  23  Can.  S.  C.  396,  Af- 

the  treaty  between    tiie    United    States  firming  3  Can.  Exch.  241. 

and  Great  Britain.    See  ante,  $  2a.  Under  the  British  act  of  1891,  relating 

If  the  government  contracts  with  an  to  the  Bchring  sea  seal  fisheries,  a  vess(M 

indiTidua]  to  permit  his  killing  a  certain  found  Avithin  the  prohibited    limits,  in 

number  of  seals  each  year  in  its  fisher-  order  to  escape  forfeiture,  was  bound  to 

in.  the  contract  will  be  broken  so  as  to  show  that    fishing    or    shipping    imple- 

mtitie  the  other   party  to  damages  in  mcnts  on  board  had  not  been  used  for 

cue  of  an  agreement  by  the  goveniment  ill^al  sealing  during  the  voyage.  Queen 

with  a  foreign   nation   to   prevent  the  v.  The  Oscar  and  Uattie,  3  Can.  Exch. 

killing  of  any  seals  for  a  certain  time.  241. 

Tjnited  Btat^it  v.  North  American  Com-  In  Queen  v.  The  Ainoko,  4  Can.  Exch. 

"MTdal  Co.  74  Fed.  146.  195,  it  was  held  that  the  mere  presence 

If  a  lessee  of  the  right  to  take  seals  of  a  ship  within  the  zone  prohibited  by 
is  prohibited  during  certain  years  from  the  act  regulating  the  seal  fisheries  ow- 
the  right  to  do  so,  he  is  still  bound  to  ing  to  a  bona  fide  mistake  in  the  mas- 
make  a  commensurate  compensation,  ters  calculations,  will  not  justify  a  for- 
wbere  he  accepts  a  partial  performance  feiture  of  the  vessel, 
of  the  contract  on  the  part  of  the  gov-  "ST  Fed.  719. 
^rnraent    Ibid,  '  18  How.  71,  15  L.  ed.  269. 

The  seal  fishery  act  of  1891    (54  &  55  'Clarke  v.  Providence,  16  R.  I.  337,  1 

Vict.  chap.  19)   provides  that  a  person  L.  R.  A.  725,  15  Atl.  763. 

belonjnng  to  a  British  ship  shall  not  kill,  *Qentilc  v.  State,  29  Ind.  409,  Affirmed 

«r  take,  or  hunt,  or  attempt  to  kill  or  in  State  v.  Boone,  30  Ind.  225. 

|*ke,  any  seal  within  Behring  sea  dur-  Whether  a  statute  (N.  H.  T^ws  1899, 

ing  the  period  limited  by  the  order,  and  chap.    22)     forbidding    the    fishing    for 

places  apon  a  person  found  within  the  trout  within  the  streams  and  lakes  of 

•«  the  bnrden  of  showing  that  he  was  the  state  with  the  intent  to  dispose  of 

Jwt  violating  the  act.     The  Oscar  and  them  for  gain  was  a  police  measure  well 
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as  to  discriininatioiis  between  the  various  sections  of  the  state  and  the 
citizens  desiring  to  exercise  rights  of  fishery.  If  the  Constitution  re- 
quires the  passage  of  laws  of  general  operation,  a  statute  regulatiiig 
fisheries  cannot  be  made  applicable  to  only  certain  counties  of  the 
state.  ^^  A  statute  discriminating  between  different  kinds  of  fish,  and 
between  different  localities  and  waters  in  r^ulating  fisheries,  does 
not  deny  to  any  person  the  equal  protection  of  the  laws.^^  The  pro- 
hibition of  citizens  of  other  counties  from  fishing  in  the  waters  of 
two  counties  of  the  state,  without  anything  to  prevait  residents  of 
those  counties  from  fishing  in  the  waters  of  the  other  counties,  is  an 
unlawful  discrimination.^'  Either  general  or  special  laws,  as  the 
li.'gislature  may  deem  proper,  can  be  enacted  respecting  the  preaenra- 
tion  of  fish,  under  a  Constitution  giving  power  to  enact  sudi  laws, 
and  adding  that  they  may  be  enacted  or  enforced  in  particular  coun- 
ties or  geographical  districts  designated  by  the  general  assembly.  ^^ 
But  the  exclusion  of  residents  of  the  state  who  are  not  taxpayers,  but 
who  are  willing  to  pay  the  license  tax,  from  fishing  in  the  public 
waters  of  the  state  as  taxpayers  are  allowed  to  do,  is  in  violation  of 
a  constitution  which  guarantees  equal  rights,  and  prohibits  ex- 
clusive, separate  public  emohimonts  or  privileges,  except  in  consider- 
ation of  public  services.**  Fish  laws  are  within  the  meaning  of  a 
constitutional  provision  forbidding  the  enactment  of  any  local  or 
special  law  for  the  protection  of  game.*'  A  power  in  the  l^slature 
to  regulate  fisheries  includes  powor  to  prohibit  certain  kinds  of  fish- 
ing deemed  destructive  both  to  the  supply  of  fish  and  to  the  equal 
chance  and  right  of  all  the  inhabitants  to  engage  in  fishing,  since  the 
])ublic  fishery  ordained  by  the  Constitution  is  to  be  preserved,  not 

calculated  to  protect  the  fisheries  of  the  Rtreams  in  the  same  county.     StMef  r. 

state,  or  was  a  wise  means  to  accomplish  State,  107  Tenn.  515,  64  S.  W.  703. 

the  legitimate  end,  are  questions  for  the  The  legislature  has  power  to  give  im- 

decision    of    the    legislature.     State    v.  mediate  effect  to  certain  provisions  of 

Dmo,  70  N.  H.  2S6,  53  L.  K.  A.  314,  47  an  act  regulating  the  taking  of  fish,  isd 

Atl.  734.  to  postpone   the    operation    of   the  re- 

^Frcnch  y.  Shirley,  7  Ohio  K.  P.  26.  mainder  of  the  act  until  a  definite  futnrr 

And  a  statute  regulating  the  fisheries  time.    Osborne    v.    Charleinyix    Cinmit 

throughout  the  state  is  not  unconstitu-  Judge,  114  Mich.  665,  72  N.  W.  082. 

ional  merely  because  it  makes  penal  the  ^^Bittenhaus  v.  Johnst<m,  92  Wis.  .588. 

use    of  nets    only    in    certain    counties.  32  L.  R.  A.  380,  66  N.  W.  805;  Doughty 

Douahty  v.  Conovcr,  42  N.  J.  L.  193.  v.  Conover,  42  N.  J.  L.  193. 

Under  Tenn.  Const,  art.  11,  $  13,  pro-  "^Staie  v.  Higifins,  51  S.  C.  61.  88  U 

viding  for  the  ennctment  of  laws  for  the  R.  A.  561,  28  S.  £.  15. 

protection  and  preservation  of  game  and  ^*PetcrH  v.  State,  96  Tenn.  682,  33  L. 

fish,  the  legislature  has  the  right  to  des-  R.  A.  114,  36  S.  W.  399. 

ignate  the  locality  in   which   fish   laws  ^*Gu8taf80n  v.  State,    40    Tex.    Crim. 

Hhall  be  applicable",  and  may  limit  them  Rep.  67,  43  T^  R.  A.  616,  45  S,  W.  717. 

to  any  geographical  district,  whether  a  48  S.  W.  518. 

county  or  less  than  a  county,  and  wheth-  ^State  v.  Higgins,  51  S.  C.  51,  38  L. 

or  in   one  stream   or   in  a   number  of  R.  A.  561.  28  8.  E.  16. 
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destroyed.^  ^  A  statute  providing  that  it  shall  not  be  lawful  for  "  any 
person  "  to  fish  in  certain  public  rivers  within  certain  points  ^^  with 
seines  or  nets^  except  from  the  shore  in  the  usual  and  customary  man- 
ner,''  makes  no  discrimination  in  favor  of  the  owners  of  shores  so  as 
to  be  unconstitutional,  but  prohibits  all  persons  from  fishing  except 
in  the  mode  prescribed,  and  is  a  valid  exercise  of  the  police  power  of 
the  state  to  regulate  fisheries.*^  In  Massachusetts,  and  Maine  which 
has  adopted  its  law,  the  public  right  has  been  asserted  rather  more 
^stringently  than  elsewhere,  and  it  was  there  held  that  the  public  au- 
thorities might  make  an  exclusive  lease  of  a  great  pond  which  beldngs 
to  the  public  for  the  cultivation  of  food  fishes,  and  prohibit  other  per- 
sons from  catching  fish  therein,  evei*  those  which  are  migratory  and 
come  in  from  the  sea.^**  Statutes  may  bo  passed,  in  the  discretion  of 
the  legislature,  placing  the  public  fisheries  under  the  care  and  super- 
intendence of  certain  persons  to  make  them  as  valuable  or  useful  as 
poesible,  as  well  as  for  their  preservation.'®  This  doctrine  is  in  ac- 
cord with  the  rule  that  the  legislature  may  grant  exclusive  fishery 
rights;  but  such  grants  have,  in  other  jurisdictions,  been  exclusive  as 
to  territorj^  and  not  as  to  the  entire  body  of  water  to  which  they  are 
made  to  apply.  The  fonner  classes  of  gi*ants  do  not  materially  inter- 
fere with  the  rights  of  the  public,  while  the  latter  result  in  a  total 
destruction  of  the  public  right  Acts  for  the  preservation  of  the 
fishery  are  public  acts  which  will  be  taken  notice  of  by  the  courts.^*^ 
382.  Bight  to  regulate  fishery  on  private  property.— The  character  of 
a  fishery  is  such  that  even  though  it  belongs  to  a  private  indiWdual 
because  it  is  located  on  his  property,  yet,  if  the  stream  is  connected 
with  waters  which  reach  the  property  of  other  persons,  the  individual 
does  not  exercise  a  right  which  affects  himself  alone,  but  his  conduct 
with  respect  to  the  fishery  may  affect  all  other  persons  having  right- 
ful access  to  the  water  in  which  the  fish  are  found.     Therefore,  un- 

"^nrew  V.  HilUker,  66  Vt.  641.  als.    Com.  v.  Hilton,  174  MasR.  29,  4o  L. 

"Hughes  v.  State,  87  Md.  298,  39  Atl.  R.  A.  475.  54  N.  E.  362:  Waterioum  v. 
747.  White,  13  Mass.  477, 

"Cow.  T.  Vincent.  108  Mass.  447.  Where  a  town  was  jjiven  by  statute 

Tbe  licensee  of  a  great  pond  for  the  the  right  of  disposing  of  the  privilege  of 
purpose  of  cultivating  useful  fishes  taking  certain  kinds  of  fish  in  the  river 
rxn&T  the  statute  of  1869  has  the  cxclu-  within  its  limits,  and  a  penalty  was  pre- 
side right  of  fishing  in  the  whole  pond,  scribed  for  obstructing  the  passage  of 
although  he  has  not  occupied  any  part  fish,  it  was  held  that  the  penalty  w^as 
of  it  with  inclosures  or  appliances  to  merely  cumulative,  and  that  a  common - 
cany  out  the  purposes  of  the  lease,  law  action  might  1k>  maintained  against 
Com,  ▼.  Weatherhead,  110  Mass.  175.       a  person  obstructing  the  passage  of  the 

The  legislature  has  power,  in  the  pub-   fish.     Harden  v.  Crocker,  10  Pick.  383. 
He  intenst,  to  determine  the  mode  of       ^*Moulton  v.  Libhey,  37    Me.    472,    59 
Qsing  fisheries,  even  to  the  granting  of  Am.  Dec.  57. 
exelaffiT«  rights  of  fishing  to  individu-       ^Com.  r.  McCurdy.  .'>  Mnsn.  :{21. 
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]e^8  the  fifih  are  in  a  pond  or  stream  which  does  not  connect  with  other 
property  the  individual  cannot  claim  that  he  has  exclusive  and  aW 
lute  right  to  enjoy  the  fishery  without  regulation  by  the  public  of 
the  manner  in  which  ho  does  so.  He  is  in  a  position  to  destroy  rights 
which  are  common  to  all,  although  his  right  with  respect  to  them  is 
exclusive  on  his  own  property ;  therefore,  he  is  bound  to  submit  to 
regulations  which  i^dll  preserve  the  common  property.  He  must  ex- 
ercise his  right  in  a  manner  not  prohibited  by  law.^  And  this  it 
especially  true  if  the  private  right  is  under  mere  permission  from  the 
state.*  As  said  in  People  v.  Collison?  the  state  has  an  imdoubted 
right  to  r^ulate  the  manner  in  which  fish  shall  be  caught,  and  to  pro- 
tect their  migrations,  even  into  private  watera,  when  the  ownership  of 
such  fish  is  in  the  public  by  reason  of  their  migratory  habits,  and  no 
individual  has  any  property  right  in  them  until  he  has  subjected  Uicu) 
to  his  control.  So  far  as  the  waters  of  the  state  are  common  passage- 
ways for  fish,  they  are  of  public  character  and  subjexjt  to  legislative 
control.*  In  Vinton  v.  Welsh  ^  it  is  said  to  be  the  rule  of  Massachu- 
setts that  the  l^islature,  having  always  exercised  the  right  of  regulat- 
ing fisheries  in  rivers  not  navigable,  the  common-law  right  of  fishery 
in  the  riparian  proprietors  is  subject  to  such  regulations  as  the  Icgis 
lature  may  make.*^     In  Cottrill  v.  Mynck"*  it  is  said  that  in  Massa- 


^Devonshire  v.  Hmith^  1  Alcock  &,  N. 
442;  Rogers  v.  Jones,  1  Wend.  237,  19 
Am.  Deo.  493;  People  v.  Bridges,  142 
IlL  30,  16  L.  R.  A.  684,  31  N.  E.  115; 
People  V.  Tr%^okee  Lumber  Co.  116  Cal. 
397,  30  L.  R.  A.  681,  68  Am.  St.  Rep. 
183,  48  Pac.  374;  Com.  v.  Chapin,  5 
Pick.  199,  16  Am.  Dec.  386;  Parker  v. 
People,  111  111.  688,  53  Am.  Rep.  643: 
State,  Wetter,  Prosecutor,  v.  Snover,  42 
N.  J.  L.  341;  Qentile  v.  State,  29  Ind. 
409:  State  v.  Hockctt.  29  Ind.  302; 
Stale  V.  Boone,  30  Imi.  225;  Stuttsman 
V.  State,  67  Ind.  119;  Hooker  v.  Cum- 
mings,  20  Johns.  90,  11  Am.  Dec.  249; 
Coftt.  V.  Look,  108  Mass.  452;  Com.  v. 
Follctt,  164  Maas.  477,  41  N.  K.  676; 
People  V.  Dooitater,  75  Hun,  472,  27  N. 
Y.  Supp.  481:  Penhles  v.  Hannaford,  18 
Me.  10(i;  Vinton  v.  WelsKQ  Pick.  87. 

The  net  of  1871  gave  the  proprietor 
of  an  iin-navigable  tidal  stream  where  it 
emptied  into  salt  water,  who  had  in- 
closed it  for  tlie  purpose  of  cultivating 
fishes,  control  of  the  stream  within  his 
own  premises  and  around  the  mouth  of 
the  stream.  Kastfiam  v.  Anderson,  119 
Mass.  526. 

A  state  may  prohibit  the  taking  of 
5ish  hj  means  of    artificial    lights    and 


spears  over  a  man's  own  lands,  if  the 
water  there  is  connected  with  other 
bodies  of  water  through  which  fish  mi- 
grate. People  V.  Collison,  85  Mich.  105, 
48  N.  W.  292. 

A  person  is  not  illegally  deprived  of 
his  property  by  a  law  which  restricto 
the  right  of  fishing  because  his  land  and 
fishing  tackle  will  be  of  less  value.  Peo- 
ple V.  Brooks,  101  Mich.  98,  69  N.  W. 
444. 

A  bayou  extending  back  from  a  public 
body  of  water  and  into  which  fish  have 
free  access  from  such  water,  and  not 
wholly  on  the  premises  of  a  private  in* 
dividual,  is  "waters  of  the  state"  within 
the  meaning  of  a  statute  prohibiting 
seines,  nets,  or  traps  in  waters  of  the 
state.     State  ▼.  Blount,  85  Mo.  543. 

*Bennett  v.  Boggs,  Baldw.  60  Fed.  Ca*. 
No.  1,319. 

»  86  Mich.  105,  48  N.  W.  292. 

*State  v.  Roberts,  69  N.  H.  256,  47 
Am.  Rep.  199;  State,  Welter,  Prosfxui- 
or,  V.  Snover,  42  N.  J.  L.  341. 

•9  Pick.  87. 

*Jngraham  v.  Wilkineon,  4  Pidt.  268. 
16  Am.  Dec.  342. 

In  Massachusetts  and  Maine  from  the 
earliest  times  the  English  common  liw 
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chusetts,  from  its  earliest  settlement,  the  common-law  rule  that  fish* 
eries  in  streams  not  navigable  belong  to  the  riparian  proprietors  has 
been  modified.  It  was  deemed  most  conducive  to  the  public  good  to 
subject  salmon,  shad,  and  alewife  fisheries  to  public  control  when- 
ever the  legislature  thought  proper  to  interfere.  Under  that  rule  the 
state  retains  a  right  superior  to  that  of  any  or  all  riparian  proprietors, 
and  may  make  such  regulations  of  the  fisheries  as  it  chooses.^  The 
legislature  has  power  over  the  whole  subject  of  fishery  so  far  as  pub- 
lic and  common  rights  are  concerned,  and  may  by  statute  impose  pen- 
alties upon  the  taking  of  fish  by  anyone  except  under  certain  restric- 
tions, even  in  the  waters  contiguous  to  his  own  land ;  and  it  cannot 
be  doubted  that  it  can  also  abridge  the  common  right  in  favor  of  the 
proprietor  when  it  is  satisfied  that  the  interests  of  the  public  will  be 
best  served  by  an  ampler  recognition  of  the  right  of  private  property .• 
No  right  can  be  acquired  by  prescription  against  the  public  right  of 
regulation,^®  Even  when  the  body  of  water  which  contains  the  fish 
is  entirely  on  the  land  of  an  individual  the  state  may  regulate  the 
times  and  maimer  in  which  he  may  take  the  fish  therefrom.  If  he 
was  permitted  to  take  and  sell  fish  at  pleasure  from  his  private 
grounds,  such  conduct  would  provide  an  easy  means  of  evading  the 
laws  prohibiting  taking  them  from  the  more  public  waters  of  tlic 
state;  and,  as  a  police  regulation  necessary  to  aid  in  the  enforcemont 
of  the  general  laws  upon  the  subject,  laws  may  be  made  applicable  to 
such  private  vraters.  Such  laws  are  sustained  in  People  v.  Bridges^^ 
upon  another  ground.  The  court  held  that  the  fact  that  a  private  in- 
dividual has  the  sole  and  exclusive  right  to  take  fish  from  a  certain 
pond  or  lake  by  reason  of  his  ownersliip  of  the  land  under  and  sur- 
rounding the  same  does  not  deprive  the  legislature  of  the  power  to 
control  and  regulate  the  exercise  of  that  right;  and  a  statute  which 
has  that  effect  is  not  void  because  it  is  an  undue  and  imwarrantable 
interference  with  the  property  rights  of  such  owner  of  the  land  upon 

18  to  fiiiheries  was  changed  by  common  legislature  of  Massachusetts  before  the 

eonwnt  in  that  in  aU  conveyances  by  in-  separation   of  Maine   from   it,  and   the 

Hiriduals  of  lands  upon  streams  through  common-law  right  of  the  riparian  owner 

which     salmon,     shad,     and     alewives  made  subject  t>o  the  public  control.   And 

pawed,  to  cast  their  spawn,  it  was  un-  therefore  the  legislature  may  give  to  a 

derntood    that    fishing    for    such     fish  stranger  a  right  of  fishing  in  a  certain 

fiboald  remain  m  the  public,  and  there-  stream  to  the  exclusion  of  tlie  riparian 

fore  is  alwavs  subject  to  legislative  reg-  owner.     Lunt  v.  Hunter^  IS  Me.  9. 
nlation.    CotirUl  v.  Myrick,  12  Me.  222.       •Bai-roirs  v.  MeDermott,  73  Me.  441. 

'  12  Me.  222.  ^""Gottrill  v.  MifHck,  12  Me.  222. 

HJoHriU  v.  Mijrick,  12  Me.  222.  "  142  111.  30,  10  L.  R.  A.  684,  31  N.  E. 

The  Maine  Constitution  does  not  pro-  115.     Tn  that  case,  however,  there  was  a 

hibit  the  interference  by  the  legislature  communication    between    the    pond    and 

with  fiahpries  in  streams  not  navigable,  the  public  waters  of  the  state  at  certain 

"ince  ffttdi  power  was   reserved  by  the  times  of  I  he  year. 
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which  the  lake  is  situate.  The  riglit  of  a  riparian  owner  to  take  Ml 
<Ioe8  not  inhere  in  the  individual^  but  is  a  boon  or  privilege  granted 
by  the  sovereign.  It  can  imrdly  be  contended  that  the  right  to  take 
fish  from  a  private  pond  is  a  boon  granted  by  the  sovereign.  Tbe 
only  right  the  sovereign  has  in  regard  to  the  matter  arises  when  the 
public  interests  are  involved,  and  they  are  not  involved  in  the  taking 
of  fish  from  private  ponds  any  furtlier  than  the  r^ulation  of  snci 
right  is  necessary  for  the  enforcement  of  the  general  laws.  The  regu- 
lation of  fishing  in  private  ponds  deprives  the  owner  of  no  constitu 
tional  right.**  The  state,  however,  has  a  greater  right  to  control  the 
fish  when  it  has  stocked  the  water  with  game  fish  at  large  expense.** 
Private  property  cannot,  however,  be  taken  for  the  purpose  of  giv 
ing  the  public  a  right  to  fish  upon  it  under  the  power  of  eminent 
domain.  And  therefore  the  United  States,  after  taking  land  without 
compensation  for  lighthouse  pui*poses,  may  make  extensions  and  erect 
structures  to  protect  it  from  freshets  and  ice,  but  cannot  maintain 
them  for  die  use  of  the  fish  commission ;  and  the  owner  of  the  prem- 
ises is  entitled  to  make  such  use  of  the  extension  as  is  consistent  with 
the  mainteiinnce  and  protection  of  the  lighthouse.** 

383.  Close  seasons. —  To  prevent  the  extinction  of  any  particular 
species  of  fish  it  is  necessary  tliat  they  have  ample  opportunity  for 
propagation,  and  the  legislature  may  therefore  forbid  taking  them 
from  the  water  during  the  propagating  season,  or  for  such  further 
time  as  is  necessary  to  provide  for  the  increase  of  the  fish.*  The 
seasons  may  be  made  longer  in  some  counties  than  others  if  it  seems 
necessary  to  do  so.*  And  permission  may  be  given  to  take  fish  for 
propagating  purposes  w-hen  they  cannot  be  taken  for  other  purposes.' 
A  statute  prohibiting  the  taking  of  smelt  at  certain  times,  but  provid- 
ing that  it  shall  not  apply  to  any  person  catching  smelt  while  fishing 
for  other  kinds  of  fish,  will  not  prevent  a  prosecution  if  the  intention 
was  to  catch  the  smelt,  although  there  was  also  an  intention  to  catch 
the  other  fish.^    A  statute  making  a  close  time  from  the  15th  of  Julv 

''Peters  v.  State,  96  Tenn.  682,  33  L.  Dec.  493 ;   People  v.  O'Neil,   110  Mie*. 

K.  A.  114,  36  8.  W.  399.  324,   33  L.  R.  A.  696,  68  N.  W.  227; 

One  who  owns  the  land  surrounding  a  State  v.  Adam^,  78  Me.  486,  7  Atl.  269: 

pond  is  not  entitled  to  take  trout  there-  State  v.  Smith,  61  Vt.  346,  17  Atl.  402: 

from  during  the  prohibited  season,  un-  Ex  parte  Hewlett,  22  Nev.  333,  40  Pac 

less  the  water  is  so  inclosed  as  to  be  ab-  06 ;  Thompson  v.  Leivis,  83  Me.  223.  22 

solutely  within  his  control,  and  the  free  Atl.   104;   Purinton  t.  Ijadd,  58  N.  H 

passage  of  fish  to  and  from  it  is  entire-  ^OQ;  People  v.  Reed,  47  Barb.  235. 

ly  and  rightfullv  obstructed.     State  v.  'Oshorn  v.  ChnrUvoix  Circuit  Judge, 

Roberts,  69  N.  H.  484.  114  Mich.  655,  72  N.  W.  982. 

»'(7ow.  V.  Bender.  7  Pa.  Co.  Ct.  624.  ^People  v.  Brooks,  101  Mich.  98.  59  N. 

^*Edtnond3on  Island  Case,  42  Fed.  15.  W.  444. 

^Rogers  v.  Joneji.  1  Wend.  237,  19  Am.  *Com.  v.  I,ook,  108  Mass.  452. 
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to  the  Ist  of  April  following  does  not  repeal  a  prior  vStatute  making  a 
dose  time  in  each  week  of  four  days,  from  Sunday  morning  imtil 
Thursday  night ^  As  a  police  regulation,  fishing  on  Sunday  may  be 
prohibited,  although  it  is  not  necessary  for  the  preservation  of  the 
fish.*  But  fishing  on  Sunday  is  not  illegal  unless  prohibited  by 
statute.^ 

884.  Manner  of  fishing. —  The  manner  of  fishing  has  as  much  iuflu 
enoe  on  the  destruction  of  the  fish  as  the  taking  of  them  during  the 
propagating  season,  and  therefore  the  legislature  may  forbid  the  uso 
of  certain  implements  in  the  taking  of  fish.  A  single  hook  and  line 
is  the  least  destructive  of  all  the  methods  of  taking  fisli,  and  the  legis 
lature  may  limit  fishermen  to  that  means  if  it  chooses  to  do  so.*  It 
may  forbid  set  lines,*  or  lines  with  a  number  of  hooks  attached  to 
them.*  Taking  fish  with  spears  may  be  prohibited.*  So,  also,  may 
the  use  of  nets.*^  The  prohibition  of  the  use  of  nets  may  either  forbid 
them  absolutely  or  regulate  their  kind  or  manner  of  use.     The  use 

*8taie  v.  Thompson,  70  Me.  196.  through  the  ice  and  tended  by  one  per- 

*Ruther  T.  Harris,  L.  R.  1  Exch.  Div.  nan  is  a  violation  of  a  statute  prohibit - 

W,  46  L.  J.  M.  C.  N.  8.  103,  33  L.  T.  N.  ing  the  taking  of  fish  in  any  other  man 

S.  826.  ner  than   by  a   single-baited  hook   and 

The  New  York  act  of  1815  prohibiting  line.     State'  v.  HkolfieUh  63  Me.  206. 

ftflhing  in  the  Hudson  river  from  sunset  *  folate  v.  Stevens,  69  Vt.  411,  38  Atl. 

m  Saturday  to  sunrise  on  the  following  80:   State  v.  Houghton,  65  Vt.  328,  26 

Monday  of  each   week   should  be  equi-  Atl.  112. 

Ubly  construed  to  effect  the  object  in-  But  lines  with  a  single  hook  to  each 

tended.     Sickles    v.    Sharp,     13   Johns,  and  fastened  to  an  object  on  the  shore 

497.  are  not  "set-lines"  within  the  meaning 

Under  a  statute  forbidding  persons  to  of  the  Vermont  statute  imposing  a  fine 

take  fish  or  to  impede  their  passage  in  for  fishing  with  set  lines  in  the  waters 

weirs    from    sundown    Saturday     until  of  the  state.     State  v.  Stevens,  69   Vt. 

nmrise  Monday,   fish   cannot  be  taken  411.  .38  Atl.  80. 

from  the  weir  after  sundown  Saturday,  *  A  statute  providing  that  no  one  shall 

although  they  entered  before  that  time,  place  or  cause  to  be  placed  any  trot-line 

and  could  not  be  secured  because  of  the  or  other  obstruction  across  any  of  the 

^te  of  the  tide.     Baker  v.  Wentworth,  rivers,  creeks,  lakes,  or  ponds  in  such  a 

17  Me.  347.  manner  as  to  hinder  or  obstruct  the  free 

kelson  V.    Pyramid   Harbor  Packing  passage   of   fish    up,   down,  or  through 

Co.  4  Wash.  689.  30  Pac.  1096.  such   water  course,  for  the  purpose  of 

*8tat€  V.  Mrosinski,  59  Minn.  465.  27  taking  or  catching  fish,  is  not  violated 

Lu  R.  A.  76,  61  N.  W.  560:    State  v.  by  the  erection  of  a  trot-line  when  it  is 

ffoodicin,  62  Vt.  191.  20  Atl.  824 ;  Com.  not  shown  that  it  was  set  in  such  a  way 

▼.  Preseott,  161  Mass.  60,  23  N.  E.  729:  as  to  obstruct  the  passage  of  the  fish. 

People  ▼.  If ii/er,  88  Mich.  383.  50  N.  W.  Collins   v.    Hankers*   Acci.    Ins.    Co.   96 

»6.  Iowa.  216,  59  Am.  St.  Rep.  367.  64  N. 

A  prohibition  of  catching  fish  *<except  W.  778. 

with  rod,  book,  and  line"  does  not  pre-  *Stuttsman  v.  State,  57  Ind.  119. 

dude  the  use  of  reels,  fly-hooks,  bait,  *Skinner  v.   Hettrick,   73   N.   C.   53; 

Iwbs.  sinkers,  and  squids  in  fishing  with  People  v.  Kirsch,  67  Mich.  639.  36  N.  W. 

rod,  hook,  and  line,  as  they  are  included  167;    Com.   v.   Pease,    137   Mass.   576; 

in  ordinarv  and  popular  use.     Com.  v.  State  v.  Hockett,  29  Ind.  302;  Drew  ▼. 

Wetheritt,  8  Pa.  Dist.  R.  653.  Hilliker.  66  Vt.  641 ;  Watertown  v.  Dra 

Taking   fiah   by   means   of   numerous  per,  4  Pick.  166;  Lawton  y.  Steele,  119 

ar^Ie-baited  books  and  lines  set  in  holes  X.  Y.  226,  7  L.  R.  A.  134,  16  Am.  St 
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of  nets  which  prevent  the  passage  of  fish  in  the  stream  may  be  for- 
bidden.*  Or  the  use  of  a  set  net  may  be  prohibited,  while  nets  which 
are  operated  by  persons  in  charge  of  them  may  be  permitted,^  And 
certain  kinds  of  nets  may  be  permitted  and  others  forbidden.^  The 
taking  of  certain  kinds  of  fish  may  be  excepted  from  the  general  pro- 
visions of  the  law.®  The  mere  construction  of  a  dam  across  the  stream 
does  not  take  the  stream  out  of  the  provisions  of  a  statute  forbidding 


Rep.  813,  23  N.  E.  878;  People  ex  rrl. 
Ifnntinfjton  v.  Crcnnan,  141  N.  Y.  239, 
36  N.  K.  187:  Rea  v.  Hampton,  101  N. 
C.  51,  9  Am.  St.  Rep.  21,  7  S.  E.  693; 
State  V.  Totrle,  80  Me.  349,  14  Atl.  729. 

TiRnding  net«  are  not  included  in  a 
prohibition  of  the  use  of  "any  seine, 
drift-net,  fyke-net,  or  net  or  nets  of  any 
ot>ier  description,"  as  it  is  not  eJMsdem 
pi'neiis.  Com,  v.  WetherUl,  8  Pa.  Dist. 
R.  «/»3. 

*  Under  a  statute  forbidding  the  plac- 
ing of  anything  in  a  stream  which 
would  substantially  and  materially  in- 
terfere with  the  passage  of  the  fish  up 
and  down  the  stream,  a  net  cannot  be 
maintained  with  wings  which  reach 
nearly  to  the  banks  on  either  side. 
Bummers  v.  People,  29  III.  App.  170. 

A  person  is  liable  for  the  acts  of  his 
employees  if  they  pursued  his  general 
directions  and  he  knew  substantially 
whjit  had  been  done.  Smith  v.  People, 
46  III.  App.  130. 

The  setting  of  a  temporary  net  in  a 
river  is  not  within  the  province  law,  8 
Anne,  ehap.  3,  for  preventing  obstruc- 
tions to  the  passage  of  fish  in  rivers  con- 
sisting of  weirs,  hedges,  fish-garths, 
stakes,  kiddles,  or  other  disturbance  or 
encumbrance.  Com.  v.  Rutjgles,  10 
MasM.  391. 

The  acts  regulating  fishing  in  the 
Haekcnsack  river  do. not  prohibit  nets 
during  certain  seasouH  of  the  year  pro- 
vided they  do  not  extend  more  than  one 
fifth  across  the  stream,  nor  restrict 
their  emplo^inent  to  the  easterly  shore. 
Budd  V.  Sip,  13  N.  J.  L.  348. 

A  net  is  not  stretched  across  a  river 
within  the  meaning  of  a  statute  prohib- 
iting the  same,  where  a  space  of  10  or 
12  yards  is  left  between  it  and  the  shore, 
of  sufiicient  depth  to  allow  fish  to  pass 
up  the  river  without  obstruction.  Wil- 
son V.  Moy  Fishery  Co,  Ir.  L.  R.  19  Eq. 
270. 

'Where  the  statute  prohibits  the  set- 

•  ting  of  a  net  except  when  the  owner  is 

actually  drawing  or  dragging  a  net  for 

fish,  a  person  engaged  in  dragging  for 


fish  cannot  set  his  net  in  such  a  way  as 
to  prevent  the  passage  of  fish  up  the  riT- 
er,  and  keep  it  set  for  several  houn 
while  he  is  engaged  in  dragging  another 
net;  hut  the  stationery  net  and  drag 
net  must  both  be  put  into  the  water  at 
the  same  time.  Hanscomh  v.  Rv^seU, 
15  Gray,  162. 

A  seine  having  one  end  attached  to  a 
boat  made  fa<tt  to  a  stake  on  one  side  of 
a  river  and  having  at  the  other  end  a 
rope  which  is  pas^  round  a  stake  od 
the  other  bank  of  the  river  and  is  held 
by  men  and  drawn  or  slackened  at 
pleasure  is  a  placed  and  set  seine. 
\Vatertoi4yn  v.  Draper,  4  Pick.  165. 

The  prohibition  contained  in  10  Car. 
I.  Ir.  C.  14,  against  taking  salmon  with 
stop  or  standing  nets,  includes  Scotch 
weirs  composed  of  poles  studc  into  the 
bed  of  the  river  with  nets  suspended  and 
fastened  to  the  poles.  Devonshire  ▼. 
Smith,  1  Alcock  &  N.  442;  If 'Adam  t. 
Halliday,  1  Alcock  &  N.  459  note. 

*A  law  making  it  unlawful  to  con- 
struct, etc.,  any  pound  net  for  the  pur- 
pose of  catching  food  fishes,  "at  a  pWt- 
er  depth  than  65  feet  at  low  tide,"  re- 
fers to  low  tide  under  normal  condi- 
tions. Cherry  Point  Fish  Co,  v.  Nelson, 
25  Wash.  558.  66  Pac.  55. 

A  statute  making  it  unlawful  to  fish 
at  certain  seasons  of  the  year  with  nets 
having  a  mesh  less  than  a  certain  size 
has  reference  to  the  sire  of  the  mesh  of 
the  nets  at  the  time  they  were  manufac- 
tured; and  a  conviction  thereunder  is 
not  authorized  for  fishing  with- a  net 
hflmng  meshes  of  the  required  siase  when 
manufactured,  hut  which  have  shrunk 
to  less  than  the  required  aise  through 
use.  People  v.  Oillingham  (Mich.)  9 
Det.  L.  N.  232,  90  N.  W.  1027. 

*  If  suckers  are  excepted  from  a  pro- 
hibition of  taking  fish  with  nets  the 
court  will  not  strike  out  the  exception 
because  other  sections  of  the  statute  ex- 
pressly mention  suckers  as  fish  which 
may  be  taken  with  nets  in  certain  speci- 
fied waters.  People  v.  Tanner,  128  N. 
Y.  416.  28  N.  E.  364,  AflSnuing  38  N.  Y. 
S.  R.  349,  14  N.  Y.  Supp.  334. 
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Sshing  with  nets,  if  fish  still  migrate  up  and  down  the  river  past  the 
danu^**  The  rights  of  riparian  owners  may  be  protected  by  forbid- 
ding the  use  of  nets  within  a  certain  distance  of  their  shores.*  *  A 
statutory  provision  allowing  those  fishing  with  gill  nets  of  lawful  sizo 
to  retain  fish  of  less  than  a  specified  weight,  which  those  using  other 
nets  must  return  to  the  water,  does  not  discriminate  against  the  lat- 
ter, since  all  may  use  a  gill  net  of  lawful  size.*^  The  principle  which 
permits  the  prohibition  of  net  fishing  permits  also  the  prohibition  of 
weirs  or  other  fixed  means  of  taking  fish  in  such  manner  as  either  to 
destroy  the  fish**  or  to  interfere  with  the  fishing  operations  of  other 
persons.**  The  repairing  of  an  old  weir  is  a  setting  of  a  weir  within 
the  meaning  of  a  statute  prohibiting  such  setting  with  the  intention 
of  catching  or  destroying  fish.*'  The  operation  of  fishing  milldams, 
which  are  a  combination  of  milldam  and  engine  for  the  destruction 
of  the  fish  as  they  attempt  to  pass  the  dam,  may  also  be  prohibited ; 
and  such  a  dam  is  an  obstruction  within  the  meaning  of  a  statute 
providing  for  the  removal  of  all  obstructions  for  the  free  passage  of 
fisL**     Other  fixed  engines  or  destructive  methods  of  fishing  may 


"Oliver  v.  Bailey,  85  Me.  161,  27  Atl. 
90. 

^Lincoln  v.  Davis,  53  Mich.  375,  51 
Am.  Rep.  116.  10  N.  W.  103;  Donnell  v. 
./oy,  85  Me.  118,  28  Atl.  1017. 

The  criterion  to  be  applied  in  deter- 
mining whether  or  not  a  fishing  weir  is 
in  front  of  the  shore  of  another,  with- 
in the  meaning  of  the  statute  imposing 
a  penalty  therefor,  is  whether  or  not  it 
is  so  near,  or  is  so  situated  in  reference 
to  the  shore,  that  it  in  some  way  injures 
or  injuriously  affects  the  owner  thereof 
in  the  enjoyment  of  his  rights  as  owner. 
Duntan  t.  Parley,  07  Me.  461,  54  Atl. 
1115. 

^ifhom  v.  Charlevoix  Circuit  Judge, 
114  Mich.  6.55.  72  N.  VV.  082. 

''Under  the  salmon  fisheries  act  of 
1861  (24  &  25  Vict.  chap.  100)  no  weir 
ean  be  placed  more  than  half  way  across 
a  non-navigable  river  without  a  pre- 
scribed opening  for  the  passage  of  sal- 
mon, and  all  other  weirs  (fishing  dams) 
are  prohibited.  Rolle  v.  Whyte,  L.  R. 
3  Q.  B.  286,  8  Best.  &  8.  116,  37  L.  J. 
Q.  B.  N.  S.  10.5,  17  L.  T.  N.  S.  560,  16 
Wwk.  Hep.  593. 

If  the  statute  prohibits  weirs  without 
openings  only  in  certain  portions  of  the 
strenm  a  complaint  for  violation  of  the 
statute  mnst  show  that  the  weir  was  in 
the  prohibited  portion  of  the  stream  in 
case  it  s lieges  nbf^ence  of  an  opening. 
State  T.  Tumhull,  78  Me.  392,  6  Atl.  1. 


A  statute  providing  that  the  one  who 
first  mnkes  n  weir  for  catching  fish  on 
any  fiat  shall  not  be  interrupted  in  its 
enjoyment  will  apply  to  pounds  when 
they  come  into  use.  Stannard  v.  Hub- 
hard,  34  Conn.  370. 

A  fishing  weir  is  not  one  "the  mate- 
rials of  which  are  chiefly  removed  annu- 
ally" so  as  to  come  within  the  exception 
of  a  statute,  when  it  is  constructed  of 
200  large  posts  driven  G  feet  or  more  in- 
to the  ground  under  the  sea  by  means 
of  a  pile  driver,  with  smaller  posts  be- 
tween the  large  ones,  and  it  is  only 
pieces  of  brush,  one  row  of  stay  laths, 
and  the  tops  of  the  posts  which  are  re- 
mo^'ed  during  the  winter  season,  in  or- 
der that  the  weir  may  be  injured  as  lit- 
tle as  possible  by  the  floating  ice.  Dun- 
ton  V.  ParJcer,  07  Me.  461,  54  Atl.  1115. 

**  A  Connecticut  statute  provided  that 
no  person  should  use  a  bush  seine  in  the 
Ousatounick  river  or  obstruct  the  draw- 
ing of  seines  and  taking  of  fish  there; 
and  it  was  held  that  the  statute  applied 
to  the  whole  river,  and  not  to  certain 
parts  of  it  only.  Eastman  v.  Curtis,  1 
Conn.  323. 

^•Atirood  T.  Camrell,  19  Pick.  403. 

"•Hodgson  v.  Little,  14  C.  B.  N.  S.  Ill, 
32  L.  J.  M.  C.  N.  S.  220,  10  Jur.  N.  S. 
46,  8  L.  T.  3.58,  11  Week.  Rep.  782,  9 
Cox  C.  C.  327. 

A  mill  dam  is  not  a  fishing  mill  dam 
within  the  statute  requiring  the  occu* 
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alflo  be  prohibited.*^    The  statute  may  make  the  possession  of  imple- 
ments the  use  of  which  is  forbidden  a  misdemeanor.^^ 

385.  Destruction  of  illegal  implementi. —  Tlie  enforcement  of  the 
game  laws  has  always  been  found  to  be  difticult,  and  to  facilitate  it 
there  is  a  necessity  for  making  implements  which  are  used  in  viola- 
tion of  tlie  law  contraband^  and  authorizing  a  more  or  less  summary 
destruction  of  them.  If  such  implements  are  found  in  use  the  legis- 
lature has  power  to  declare  them  to  be  a  nuisance  and  authorize  its 
agents  to  abate  them,  even  by  their  summary  destruction.*  Such  im- 
plements cannot  be  confiscated  and  destroyed  when  not  found  in  use 
without  a  judicial  condeumation  of  them  without  illegally  depriving 
the  owner  of  property.^  And  there  are  cases  which  hold  that  even 
when  the  implements  are  found  in  use  they  cannot  be  confiscated 
without  a  hearing.*  Such  decisions,  however,  are  in  conflict  with  and 
overruled  by  Lawtoi}  v.  Steele,  The  legislature  may  provide 
for  the  seizure  of  nets  found  in  use  in  violation  of  law,  to  be  disposed 

piuit  of  the  dam  to  remove  obstructions  C.   318,   .T2   L.   J.   M.  C.  N.   S.   164,  2 

to  the  free  passage  of  fish,  where,  al-  Hurlst  k  C.  25. 

though  at  one  time  it  had  been  used  as  ^^Statc  v.  Jjeu^,  134  Ind.  250,  20  L. 

a  fishing  mill  dam,  the  use  of  it  for  fish-  R.  A.  52,  33  N.  E.  1024 ;  LewU  v.  State. 

ing  purposes  had  been  abandoned  and  all  148  Ind.  316,  47  N.  E.  675. 

appliances  for  fishing  removed.     Roaai-  ^fjatcton  v.  Steele,  152  U.  S.  133,  38  L. 

t^  v.  Pike,  h.  R.  4  Q.  B.  Div.  24,  48  L.  ed.  385.  14  Sup.  Ct.  Rep.  499,  Affirminp 

J.  M.  C.  81,  39  L.  T.  X.  S.  496,  27  Week.  119  N.  Y.  226,  7  L.  R.  A.  134,  16  Am.  St. 

Rep.  3.39.  Rep.  813,  23  N.  E.  878;  Shoemaker  ▼. 

A  dam  built  solely   for  milling  pur-  State,  20  N.  J.  L.   153;   Bittenkaus  v. 

poses  is  not  a  fishing  mill  dam  within  Johnston,  92  Wis.  588,  32  L.  R.  A.  380. 

the  salmon  fishery  act,  although  it  does  66  N.  W.  805. 

in  fact  render  it  easy  to  catch  fish,  and  Under   the   English    salmon    fisheries 

the  owners  of  the  mill  have  occasionally  act,  any  person  has  the  right  to  take 

availed  themselves  of  the  facility  so  af-  possession    of    and    destroy    an     engine 

forded.     Garnett    v.    Backhouse,    L.    R.  placed  or  used  for  catching  salmon  oon- 

3  Q.  B.  30,  8  Best.  &  S.  490,  37  L.  J.  Q.  trarv  to  the   provisions  of  the  statute. 

B.  N.  S.  1,  17  L.  T.  N.  S.  170,  16  Week.  Wiliiams  v.  Blackw^ill,  2  Hurlst.  t  C. 

Rep.  201.  33.  32  T^  J.  E.\ch.  N.  S.  174.  9  Jw.  N. 

''I^ynch  V.  State,  69  Ark.  566,  64  S.  S.  579.  8  L.  T.  N.  S.  2.52.  11  Week.  Rep. 

W.  960;   Com,  v.  Nihil,  4  Pa.  Dist.  R.  021. 

682:  PeopU^  v.  Miller,  88  Mich.  383,  50  '^''  Pif^hing  Nets  Seizure,  7  Ohio  N. 

N.  W.  296.  P-  <J06,  5  Ohio  S.  &  C.  P.  Dec.  .553. 

The  puttinsr  down,  in  violation  of  a  ^J^^V  ^}^9  feck  v    Atuierson,  57  Cal. 

statute,  or  fixed  engines  whereby  salmon  251.  40  Am.  Rep.  115;  Yensen  v.  State 

are  caught,  is  sufficient  to  convict  with-  l,,9^'%^\l'  W  ,?'*^"  Lt^T^ 'f'  t' 

out   specific   proof    of   an    intention   to   ^^V^  ^1*  oh^in  T     n    llj  TAhfn  V    P 
A.  ^^       ^  Au         -i-u       T  T  Ovoen,  4  Ohio  L.  D.   163,  3  Unio  ^.  r. 

catch  salmon  therewith.     Lyne  v.  Leon-    -toy 

ri;f '  l'\>\  \%  «  \o^V  ^m  ^*^a- 1^^'        A  fish  commissioner  and  the  owner  of 

562,  9  Best.  &  S.  65,  18  L.  T.  N.  S.  55.  ^  ^^  employed  by  him  in   the  seizure 

The  taking  of  salmon  m  a  cage  contig-  ^nd   confiscation  of   fish   nets   under  » 

nous  to  a  mill  dam  in  violation  of  the  statute  which  is  unconstitutional  as  at 

statute  is  illegal,  although  the  cage  be  tempting  to  take  property  without  due 

held  nnder  an  immemorial  right.    MouU  process  of  law  are  liable  to  the  owners 

ton  v.  Wilhy,  9  Jur.  N.  S.  472,  8  L.  T.  of  the  nets  for  their  value.     Edson  r. 

N.  8.  284,  11  Week.  Rep.  670,  9  Cox  C.  Cranglr,  62  Ohio  St.  49,  56  N.  E.  647. 
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of  art  dirc^cted  hy  the  court  before  whom  the  offense  is  tried.*  If  the 
officials  to  whom  the  exoiuuion  of  the  law  is  committed  do  not  keep 
withm  its  provisions  they  will  be  liable  for  their  wrongful  acts.'^ 
Even  V(»5?sel8  which  are  engaged  in  illegal  fishing  may  be  seized  and 
n>ndemned.* 

386.  Fishways. —  No  riparian  owner  has  a  right  to  place  an  obstruc- 
tion in  a  stream  which  A^dll  interfere  with  the  passage  of  fish  to  land  of 
owners  living  further  up.^  And  this  rule  applies  t^>  the  erection  of 
dams  tVir  the  creation  of  wat<r  power.  Such  dams  must  cx)nt4iin  ways 
liirough  which  the  fish  can  pass.*'*  Whether  or  not  the  kigislature  might 
directly  authorize  the  construction  of  a  dam  which  would  result  in  cutr 
ting  oft*  the  rights  of  the  upper  owner  is  a  question  on  which  there 
has  been  some  conflict  of  opinion.  As  shown  by  the  commissioners 
in  Leconfield  v.  Lonsdale,^  there  is  no  necessity  of  erecting  a  dam 

^9hom  ▼.  Charlevoisf  Circuit  Judge,  vipions  of  the  statute  does  not  require 
1 14  Mich.  655,  72  N.  W.  082.  the  net  to  be  seen  in  the  water  to  justify 

^Onc  fishing  in  his  own  fishery  in  the  the  confiscation.  It  is  sufCcient  if  the 
river  Thames  with  nets  and  bucks,  in  complainant  acting  "on  view"  himself 
violatioQ  of  a  statute  which  fixes  a  pen-  sees  what,  if  testified  to  by  him,  would 
alty  for  such  methods  of  fishing,  does  be  sufficient  to  convict  of  the  offense 
not  tbereb3'  commit  a  nuisance  so  as  to  charged.  So,  if  complainant  upon  re- 
justify  a  water  bailiff  in  seizing  the  nets  ceiving  notice  that  a  boat  is  going  out 
:ind  bucks:  but  such  bailiff  must  pursue  to  drift  for  salmon  goes  to  the  beach 
the  remedy  provided  by  the  statute,  when  the  boat  comes  in  and  finds  th(^ 
Bulbrook  V.  (ioodere^  3  Burr.  1768.  net,  which  is  a  drifting  net,  wet,  and 

If  a  Ash  warden  takes  a  net  and  keeps   that  it  has  taken  fish,  and  is  told  by  the 
it  for  an  unlawful  time  without  insti-    men  that  they  have  been  drifting,  a  sei/- 
tuting  proceedings  for  its  condemnation,    ure  may  be  made.     Moioat  v.  McFce,  5 
he  Mill  be  a  trespasser  ah  initio.     Rus-    Can.  S.  C.  66. 
/wH  V.  Hanscomb,  15  Gray,  166.  'Weld    v.     Hornby,    7     East,     195,   a 

If  the  statute  creates  a  board  of  com-  Smith,  244,  8  Revised  Rep.  COS;  Murphy 
mia-Moners  to  designate  the  fish  sluices  v.  Ryan,  ir.  Rep.  2  C.  L.  143,  16  Week, 
in  the  river,  and  to  protect  them  by  in-    Rep.  678. 

Hictment,  there  will  be  no  authority  to        ^fitate  v.  Franklin  Falls  Co.  4ft  N.  H. 
destroy  a  fish  trap  as  a  nuisance  wliich    240,  6  Am.  Rep.  513;  Stoughton  v.  Bah- 
ifl  not  in  a  fish  sluice.     Boatwright   v.    cr,  4  Mass.  522,  3  Am.  Dec.  236. 
Bookmauj  Rice  L.  447.  The  court,  in  Woolever  v.  Stewart,  30 

*8tate,  Johnson,  Prosecutor,  v.  Loper,  Ohio  St.  140,  38  Am.  Rep.  569.  while  de- 
4C  N.  J.  L.  321.  dining  to  determine  whether  there  ia  un 

The  l^slature  may  declare  the  for-  implied  limitation  upon  the  right  of  a 
feiture  of  any  vessel  employed  in  vio-  riparian  owner  on  non -navigable  streams 
lating  the  fishery  laws  of  the  state  to  tho  center  of  which  he  owns,  to  con- 
witfaout  regard  to  the  guilt  or  innocence  struct  a  dam,  that  he  shall  keep  open  a 
of  the  owner.  Bogga  v.  Com.  76  Va.  sufficient  passageway  for  fish  to  the  wu- 
989.  ters  above,  says  that,  if  there  was  such 

A  statute  providing  that  a  vessel  used  an  implied  obligation,  it  wns  for  the 
by  those  violating  fishing  laws  shall  be  benefit  of  the  upper  owners  and  for  them 
forfeited  to  the  sSite  is  void  so  far  as  it  only,  which  right  could  be  lost  by  ad- 
fails  to  provide  for  a  proceeding  in  rem  verse  use  for  a  sufiicient  period  to  ripen 
whereby  the  property  rights  of  innocent  into  an  adverse  right, 
owners  may  be  determined.     Ibid.  '  L.  R.  6  C.  P.  663,  30  L.  J.  G.  P.  N.  S. 

A  statute  authorizing  a  oonfisc.ition   305,  23  L.  T.  N.  S.  155,  18  Week.  Rep. 
"00  view"  of  the   implements  used   in    1165. 
drifting  for  salmon  eontrarj  to  the  pro- 
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without  a  fisliway.  And  if  there  is  no  necessity  for  doing  so,  the 
legislative  sanction  of  such  a  proceeding  would  be  a  wanton  and 
gratuitous  desiruction  of  property.  This  the  legislature  has  no  power 
to  do.  Judge  Green,  in  Crenshaw  v.  Slate  River  Co.^  in  discussing 
the  power  of  the  legislature  to  yield  the  public  right  of  navigation  to 
individuals  for  the  sake  of  securing  the  public  convenience  of  mills, 
remarks  that  they  could  not  justly  sacrifice  to  this  object  the  indi- 
vidual rights  in  respect  to  the  natural  run  of  fish,  and  therefore  have 
properly  guarded  against  such  obstruction  to  the  passage  of  fish  by 
imposing  as  a  condition  upon  the  leave  to  build  a  dam  that  tlie  owner 
should  give  free  passage  to  them,  and  seem  always  to  have  considere<l 
it  as  a  condition  implied,  even  when  it  was  not  expressed.  Imme- 
diately preceding  this  he  says  tl^at  the  right  of  fishing  in  fresh-water 
streams,  or  within  the  bounds  of  any  patent,  is  not  public  and  com- 
mon to  all,  but  confined  to  the  riparian  owners ;  each  of  whom  is  en- 
titled to  the  natural  run  of  fish  of  passage  upward,  as  he  is  to  the 
natural  flow  of  water  downward.  The  right  to  obstruct  the  passap* 
may,  however,  be  acquired  by  eminent  domain.'  And  if  it  is,  the 
remedy  of  the  riparian  owner  is  for  compensation  under  the  statute, 
and  he  cannot  maintain  an  action  in  tort.®  In  North  Carolina  it  is 
held  that  a  mill  owner  has  a  right  to  obstruct  the  passage  of  fish.' 
And  in  Pennsylvania  the  court,  in  upholding  the  right  to  obstruct 
their  passage  in  a  public  river,  said  that  no  property  right  has  been 
taken  from  the  riparian  owner.®  So  far  as  this  is  limited  to  a  com 
mon  right  of  fishery  in  a  public  river  it  is  unobjectionable;  but  the 
assertion  that  no  property  is  taken  by  the  prevention  of  the  passage  of 
fish  up  the  river  to  an  upper  fishery  of  a  private  owner  is  against  the 
whole  current  of  authority  from  the  Tear  Books  to  the  present  time. 
The  only  cases  upholding  the  assertion  of  the  Pennsylvania  court  are 
those  involving  a  mere  regulation  of  the  fishery.*    All  grants  by  the 

•6  Rand.   (Va.)  245.  •Bhrunk    v.    Sohuylkill    Nav.    Co,   14 

*Cow.  V.  lilssex  Co,  13  Gray,  239.  Serp.  &  R.  71. 

Property  rights  of  a  riparian  owner  •  Regulation  is  different  from  destnic- 

in  a  tisbcry  in  navigable  waters  under  a  tion.    A  law  regulating  the   use  of  a 

license  from  the  state  must  be  compen-  "private"  property  in  a  fishery  in  tidal 

sated  for  so  far  as  disturbed  by  a  cor-  waters  is  not  a  "taking,"  nor  does  it  im- 

poration  taking  the  land  under  powers  pair  the  obligation  of  contracts.    Com. 

of  eminent  domain,  as  the  license  is  not  v.  Bailey,  13  Allen,  542. 

revoked  ipso  facto  by  the  granting  of  So,  a  state  does  not  take  private  prop- 

the  franchise.     Alexandria  d  F,  R,  Co.  ei-ty  for  public  use  by  forbidding  a  land- 

V.  Faunoe,  HI  Gratt.  761.  owner  to  take  fish  from  a  body  of  water 

^Bristol  V.   Ousatonio  Water  Co.  42  partly  upon  his  land  by  certain  desig 

Conn.  403.  natcd   meins   of   destruction.     State  ▼• 

^Dunn  V.  Stone,  4  N.  C.  (2  Car.  Law  Blmmt,  S5  Mo.  543. 

RepoB.)  261.  And  a  statute  for   the  preservation 
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legislature  of  authority  to  place  a  dam  in  a  stream  contain  the  im- 
plied condition  that  the  passage  of  fish  shall  not  be  interfered  with.*^ 
And  therefore  the  legislature  may  require  the  construction  of  fish- 
wajs  at  any  time.**  A  statute  declaring  a  dam  without  a  fish  way  a 
nuisance  is  not  a  violation  of  the  constitutional  provision  against  tak- 
ing private  property  without  compensation,  or  of  the  one  against  im- 
pairing the  obligation  of  a  contract,  but  is  a  proper  exercise  of  the 
police  power  of  the  state.**  As  said  in  Hoi  yoke  Water-Power  Co.  v. 
Lyman/^  rivers,  though  not  navigable  even  for  boats  or  rafts,  and  even 
smaller  streams  of  water,  may  be,  and  often  are,  regarded  as  public 
rights  subject  to  legislative  control  as  a  source  for  furnishing  a  valu- 
able supply  of  fish  suitable  for  food  and  sustenance.  Fisheries  of  the 
lind,  even  in  waters  not  navigable,  are  so  far  public  rights  that  the 
legislature  of  the  state  may  ordain  and  establish  regulations  to  pre- 
vent obstructions  to  the  passage  of  fish,  and  to  promote  the  usual  and 
uninterrupted  enjoyment  of  the  right  by  the  riparian  owners.  But 
dams  cannot  be  required  to  be  cut  down  when  the  cutting  is  not  neces- 
sary to  the  protection  or  preservation  of  fish.**  No  prescriptive  right 
•can  be  acquired  to  maintain  a  dam  without  a  fish  way.*'    The  legisla- 

and  protection  of  fish  deprives  no  one  of  height,  or  to  erect  a  new  one  in  that 

property,  as  they  are  not  private  prop-  place,  which  dam  as  erected  is  an  ob- 

erty  till   caught.     Peters   v.   State,   96  struction    both   to   navigation   and    the 

Tenn.  682,  33  1m  R.  A.  114,  36  S.  W.  399.  passage  of  fish,  does  not  create  a  con- 

'*8tof0  V.  (iilmore,  141  Mo.  506,  42  S.  tract  between  him  and  the  state  so  that 

W.  817;    inland   Fisheries   v.    Holyoke  the  passage  of  a  subsequent  act  requir- 

Water  Paicer  Co,  104  Mass.  446,  6  Am.  ing  the  owners  of  dams  on  all  streams 

Rep.  247.  in  the  state  to  place  therein  fishways  so 

"iSMIe  V.  Beardsley,  108  Iowa,  396,  79  as  to  provide  for  the  free   passage  of 

X.  W.  138 ;  State  v.  Franklin  Falls  Co,  fish  would   be   unconstitutional   as   im- 

49  N.  H.  240,  6  Am.  Rep.  613;  Fish  v.  pairing  the  obligation  of  such  con|;ract. 

Dam,  26  Pa.  Co.  Ct.  214;  Holyoke  Wa-  but  creates  a  mere  license  to  obstruct 

ter-Poicer  Co,  v.  Lyman,  15  Wall.  500,  such  streams,  subject  to  legislative  con- 

21  L.  ed.  133;  Inland  Fisheries  v.  Holy-  trol  and  revocable  by  it  at  will,  without 

oke  Water  Poteer  Co.  104  Mass.  446,  6  impairing  the  obligation  of  any  contract 

Am.  Rep.  247 ;  Hyde  r.  Russell,  2  Cush.  or  depriving  the  owner  of  any  right  of 

2.51:  Parker  v.  People,  111  111.  581,  53  property  or  privilege  protected  by  the 

49,  1  S.  W.  87.  Constitution.     Parker    v.    People,    111 

In  West  Point  Water  Power  d  Land  111.  581,  53  Am.  Rep.  643. 

fmnror.  Co.  t.  State,  49  Neb.  218,  66  N.  ^State  ex  rel,  Remley  ▼.   Meek,  112 

W.'o,  the  court  held  that  persona  erect-  Iowa,  338,  51  L.  R.  A.  414,  84  Am.  St. 

in<?  and  maintaining  dams  for  milling  Rep.  342^  84  N.  W.  3. 

purposes  may  be  required  by  mandamus  "15  Wall.  500,  21  L.  ed.  133. 

to  provide  ways  for  the  passage  of  fish,  ^*Sihley  v.  State,  107  Tenn.  515,  64  S. 

'but  that  case  was  reversed  on  rehearing  W.  703. 

in  49  Neb.  223,  upon  the  ground  that  "State  ▼.  Beardsley,  108   Iowa.   306, 

the  statute  requiring  the  maintenance  79  N.  W.  138;  Parker  v.  People,  111  III. 

of  the  fisheries  was  invalid  because  of  581,  53  Am.  Rep.  643. 

defect  in  its  title.  The  mere  adverse  usage  to  obstruct  a 

An  act  of  legislature  authorizing  the  public  fishway  for  migratory  fish  to  and 

owner  of  a   milldam  across  a   stream  from  a  large  inland  lake  and  the  sea, 

previously   declared    by   statute   to    bo  known  to  have  originated  without  right, 
•navigable,  to  erect  his  dam  to  a  greater 
Vol.  n.— Waters,  89. 
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ture  may,  therefore,  require  the  aheratiou  of  existing  dams  so  as  to 
provide  for  the  passage  of  fish.**  But  if  permission  is  given  to  erect 
a  dawi  on  condition  that  compensation  he  made  to  the  owners  of  tisb- 
ery  rights  which  will  he  injured  by  it,  the  legislature  cannot,  after 
such  compensation  has  been  made  and  the  dam  erected  with  fishwavs 
which  the  commissioners  held  to  be  sufficient,  require  it  to  be  altered 
at  large  expense  so  as  to  provide  for  a  different  fish  way  through  it,'' 
Tlie  )>ower  of  a  state  to  require  fishways  in  dams  across  streams 
extends  to  a  navigable  stream  that  fiows  beyond  the  bounds  of  the 
state,  so  long  as  intercommunication  between  the  states  is  not  thereby 
affected.*^  A  dam  without  a  fish  way  cannot  be  treated  as  a  nuisauce 
unless  the  statute  makes  it  so,  but  the  remedy  provided  by  the  statute 
for  its  alteration  must  be  pursued.*®  The  duty  to  provide  a  fishway  in- 
volves the  duty  to  keep  it  open  for  the  passage  of  fish.*®  If  the  state 
has  erected  an  obstruction  to  the  passage  of  fish,  its  grantee  will  not  be 
required  to  open  fishways  unless  such  requirement  is  provided  in  the 


within  the  memory  of  persons  still  liv- 
ingy  will  not,  of  itself,  bar  the  public 
from  asserting  its  rights.  State  v. 
Franklin  Falls  Co.  49  N.  H.  240,  6  Am. 
Rep.  dl3. 

But  in  Ohio  it  was  held  that  after  a 
dam  has  been  maintained  for  twenty- 
one  years  over  a  non-navigable  stream 
the  legislature  cannot  require  the  owner 
to  construct  a  passway  through  it  for 
fish  without  maicing  him  compensation. 
Woolever  v.  Steicart,  36  Ohio  St.  146,  38 
Am.  Rep.  569. 

^•State  V.  Gilmore,  141  Mo.  506,  42  S. 
W.  817;  Stoughton  v.  Baker,  4  Mass. 
522. 

Where  the  statute  authorized  the  fish 
committee  to  require  openings  to  be 
made  in  dams  on  the  river,  their  deci- 
sion is  conclusive,  unless  it  is  shown 
that  they  acted  corruptly  or  under  un- 
justifiable motives.  Brigga  v.  Murdoch, 
13  Pick.  306. 

A  fish  committee  are  not  trespassers 
when,  in  performing  their  legal  duties, 
they  destroy  a  sluiceway  erected  for  the 
passage  of  fish  by  the  dam  owners,  and 
reasonably  believed  by  them  to  be  in- 
sufficient, «nd  erect  a  suitable  sluice  in 
its  stead.  FoBBett  t.  Bearoe,  27  Me. 
117. 

A  town  has  no  authority,  in  consider- 
ation of  the  placing  of  fishways  in  a 
dam,  to  undertake  to  keep  open  a  water 
way  between  two  ponds  so  that  the  wa- 
ter* from  one  can  be  utilized  as  an  addi- 
tion to  the  water  power  furnished  by  the 


other  to  the  mill  of  the  other  contract- 
ing party.  Hwift  v.  Falnumth,  167 
Mass.  115,  45  N.  £.  184. 

A  fishway  constructed  by  the  govern- 
ment in  a  milldam  is  not  a  public  work 
within  the  meaning  of  50  &  51  Vict, 
chap.  16,  f  16  (c),  so  as  to  render  thr 
government  liable  for  the  n^ligenoe  of 
its  servants  in  constructing  it  in  a  man- 
ner injurious  to  the  owners  of  the  mill 
operated  by  the  milldam.  Brown  v. 
Queen,  3  Can.  Exch.  79. 

^^Com,  Y.  B99ex  Co.  13  Gray,  247. 

^atate  ex  rel.  Rendey  t.  Meek,  \\i 
Iowa,  338,  51  L.  R.  A.  414,  84  N.  W.  3. 

"Criwett  v.  Clugh,  3  WatU,  330; 
Com,  V.  Cftaptn,  5  Pick.  199,  16  Am. 
Dec.  386. 

""It  is  no  defense  to  a  oomplaiiit 
against  the  occupier  of  a  fishing  mill- 
dam for  not  lifting  or  removing  the  slid- 
ing doors  of  his  fishery,  that  the  doiag 
so  would  in  some  way  affect,  but  not 
ruin,  his  milling  nower.  Hodgson  v. 
LittU,  16  C.  B.  N.  S.  198.  33  L.  J.  C.  P. 
N.  S.  229,  10  Jur.  N.  S.  963,  11  L.  T.  X. 
S.  136,  12  Week.  Rep.  1103. 

Under  a  statute  providing  that  a 
brook  is  to  be  kept  open  and  free  for  the- 
passage  of  fish  "from  the  5th  day  of 
May  to  the  5th  day  of  July  in  each 
year,"  the  word  "from"  being  a  word  of 
exclusion  a  mill  owner  may  enjoy  the 
full  use  of  the  water  on  the  5th  day  of 
May.  Peahles  ▼.  Hannaford,  18  Me. 
106. 
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c<»ntract,-'  Tliis  doctrine  must^  hoAvever,  be  limited  to  the  relation 
between  the  state  and  the  grantee  of  the  dam^  and  has  no 
application  to  the  rights  of  a  private  owner  against  the  gran- 
tee. The  state  may  be  secure  from  suit  by  a  private  owner  on 
aciM»uut  of  obstructions  placed  by  it  in  the  stream,  because 
there  is  no  provision  for  a  suit  against  it.  But  it  cannot  confer 
its  immunity  upon  its  grantee,  and  when  the  latter  takes 
possession  of  the  obstruction  it  may  be  liable  for  its  continued 
maintenance  to  one  who  is  injured  thereby.  Even  the  fact  that  com- 
pensation has  been  made  to  the  landowners  above  the  dam  for  the 
destruction  of  their  fishery  rights  will  not  prevent  the  legislature  from 
requiring  the  construction  of  a  fishway  if  its  absence  prevents  the  fish 
from  frequenting  the  water  below  the  dam,  to  the  owners  of  which  no 
compensation  has  been  made.**  Wliere  a  dam  was  authorized  across 
a  river  with  the  proviso  that  a  fishway  should  be  erected,  and,  if  it 
should  prove  inadequate,  that  compensation  should  be  made  to  own- 
ers of  fisheries  above  the  dam,  it  was  held  that  if  the  fishway  proved 
inadequate  the  owner  should  have  an  opportunity  to  make  it  adequate 
before  suit  brought;  and  if  the  statute  provided  a  way  for  assessment 
of  damages,  that  was  exclusive.**  The  reason  of  the  rule  laid  down 
in  this  section  applies  equally  to  dams  erected  on  private  property 
if  there  is  land  of  other  persons  lying  further  up  the  stream.  But  in 
People  V.  Platt^^  the  court  held  that  the  legislature  has  no  power  to 
eompel  the  opening  of  a  passageway  for  fish  in  a  dam  on  private  prop- 
erty, where  the  river  is  not  navigable  and  has  passed  to  private  per- 
i*ons.  Tlie  court  says  the  l^slature  has  no  greater  right  to  pass  laws 
directing  how  the  waters  of  that  river  shall  be  used  than  it  would  have 

*Com.  T.   Pennsylrania  Canal  Co,  66  249,  in  which  it  is  said  the  legislature 

Ps.  41,  6   Am.   Rep.    329;    Re   Fretich  has  confessedly  the  right  of  regulating 

Creek  Dam,  15  Pa.  Super.  Ct.  67 :  Re  Ob-  the   taking   of   fish    in   private   waters. 

ittrw!U<m  of  French  Creek,  8  Pa.  Dist.  In  State  v.  Glen,  52  N.  C.   (7  Jones 

R.  702.  Ij.)  321,  the  court  held,  on  the  authority 

Contra,  State  e9  ret.  Retnley  v.  Meek,  of  People  v.  Piatt,  that  after  the  Ipj^is- 

112  loiwa,  338,  51  L.  R.  A.  414,  84  X.  W.  lature  had  granted  to  a  private  individ- 

3l  ual    the   bed    of   a    river,    and    he    had 

'^Inland  Fi9herie9  t.   Bolyoke  Water  erected    a    dam    and    mills    thereon,    he 

Pouser  Co.  104  Maas.  446,  6  Am.  Rep.  could    not,    without    compensation,     be 

247,  AiBnned  in  15  Wall.  500,  21  L.  ea.  compelled  to  open  a  passageway  for  fish 

133.  through  it;  and  a  law  to  that  effect  is 

^BriMtol  T.    OiMatonie   Water  Co.  42  void  under  |   12  of  the  Bill  of  Rights 

Conn.  410.  providing    that    "no    freeman    shall    be 

"17  Johns.  195,  8  Am.  Dec.  382.  disseised  of  his  freehold,  or  deprived  of 

And,  in  People  ▼.  Doxtater,  75  Hun,  his  life,  liberty,  or  property,  but  by  the 

472.  27  N.  Y.  Supp.  481,  it  is  said  that  law  of  the  land." 

thp  rule  of  People  ▼.  Piatt,  was  consid-  And  that  ruling  was  followed  in  Cor- 

ered  to   be    consistent   with    Hooker  v.  neliue  v.  Olen,  52  N.  C.    (7  Jones  L.). 

CummingB,  20  Johns.  91,  11  Am.  Bee.  512. 
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to  regulate  the  uae  of  the  most  inoonsiderable  stream  in  the  state 
which  has  been  granted  by  the  state.  And  the  statement  in  Shaw  v. 
Crawford  ^*  to  the  contrary  was  held  to  be  a  dictum.  That  decision, 
however,  entirely  loses  sight  of  the  fact  that  the  right  of  the  legisk- 
ture  to  protect  fisheries  does  not  arise  from  the  fact  that  they  are 
located  upon  public  or  private  property,  but  upon  the  fact  that  thev 
are  of  such  a  public  character  that  it  may  exercise  authority  over  them 
for  the  public  good,  and  that  no  landowner  has  a  right  to  interfere 
with  the  passage  of  the  fish  to  higher  land. 

9  887.  License. —  As  a  means  of  protecting  the  public  in  the  enjoy- 
ment of  a  public  fishery  as  well  as  for  the  purpose  of  securing  a  more 
efficient  enforcement  of  the  laws  for  the  preservation  of  the  fish,  the 
legislature  may  require  the  acquisition  of  a  license  before  anyone 
will  be  permitted  to  exercise  the  privilege.*  And  if  the  means  to  be 
employed  in  the  fishery  are  capable  of  taking  protected  fish,  a  license 
may  be  required,  although  the  intent  of  the  fisherman  is  to  take  a 
species  of  fish  which  are  not  within  the  protection  of  the  statute.*  If 
the  public  welfare  can  be  better  protected  by  making  the  license  ex- 
clusive over  a  particular  body  of  water  the  legislature  may  do  so.' 
And  so  a  license  may  give  the  exclusive  right  within  certain  limits 
upon  a  broader  strip  of  water.*  And  other  persons  may  be  forbidden 
to  encroach  upon  the  exclusive  rights  of  the  licensee.'  A  general  li- 
cense cannot,  however,  be  made  exclusive  as  to  a  particular  locality 
by  the  fixing  of  fishing  engines  there  without  the  authority  of  the 
legislature.®    Local  officials  cannot  be  given  exclusive  discretion  as  to 

\    *  10  Johns.  236.  ^CoUHll  v.  Myrick,  12  Me.  222. 

*/2e  Provincial  Fisheries,  26  Can.  S.  ^Walker  v.  Bione,  17  Wash.  678,  60 

C  445 ;  State  em  rel.  Curry  v.  Crawford,  Pac.  488. 

14   Wash.   373,  44   Pac.  876; Morris  v.  *Elwood  v.  Diokimon,  26  Wash.  631, 

Oraham,  16  Waah.  343,  68  Am.  St.  Rep.  67  Pac.  370. 

33,  47  Pac.  752.  While  subsequent  markingv  of  a  llsh- 

In  State  v.  Applegarth,  81  Md.  293,  ing  location  in  deep  waters  may  reason- 

28  L.  R.  A.  812,  31  Atl.  961,  the  oourt,  ably  vary  some  10  or  15  feet,  a  lateral 

in  passing  on  licenses  required  of  pack-  encroachment  of  60  to  200  feet  is  un- 

ers  and  canners  of  oysters  for  sale  and  warranted.    Fall  d  8.  Fieh  Co,  ▼..  Point 

transportation,    says   that   oyster   beds  Roberta  Fishing  d  Canning  Co.  24  Wash. 

are  the  property  of  the  state,  and  the  630,  64  Paa  792. 

legislature,    representing  the   sovereign  An   invalid  ftsbing  location,  because 

power  of  the  state,  can  pass  laws  det^-  made  upon  ground  covered  by  a  prior 

mining  how  the  oysters  can  be  taken,  valid  fLshing  location,  does  not  become 

can  prohibit  them  from  being  taken  at  valid  by  the  expiration  of  the  prior  li- 

all,  or  make  such  other  reasonable  rcgu-  cense.     White    Crest    Canning    Co.   ▼. 

lations  concerning  them  aa  it  may  deem  Sims,  30  Wash.  374,  70  Pac  1003. 

best  and  proper  for  the  interests  of  the  But  when  a  fishing  loeation  is  aban* 

state  at  large.  doned,  the  territory  is  open  to  location 

^Hill  Y.  George,  M  J.  P.  424;  Short  v.  by  others  for  fishing.     Ibid. 

Bastard,  46  J.  P.  580.  *Btate  ex  rel.  Curry  v.  Crawford,  14 
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the  granting  of  licenses.^  Special  provisions  as  to  certain  water  do 
not  necessarily  permit  fishing  in  other  vvater  without  a  license.^  Li- 
censes  will  confer  no  greater  authority  than  is  stated  in  express  terms.^ 
A  license  fee  may  be  imposed.  This  is  not  a  tax^  but  an  exercise  of 
the  police  power,  and  therefore  the  constitutional  provisions  as  to  uni- 
form taxation  do  not  apply.* ^  Failure  to  act  upon  the  license  will 
constitute  an  abandonment  of  it;**  as  will  an  attempted  transfer  of 
the  license  without  complying  with  the  statutory  requirements,  which 
failure  is  by  the  statute  made  a  misdemeanor.*^  The  issuance  of  a 
lioense  to  aliens  is  not  forbidden  by  a  constitutional  provision  forbid- 
ding their  ownership  of  real  estate.*^  The  state  license  to  fish  within 
certain  waters  for  a  specified  period  is  a  franchise  which  entitles  the 
holder  to  maintain  an  action  for  injunction  for  any  infringement  of 
the  rights  thereby  secured  him.**  Statutory  provisions  that  persons 
found  dredging  for  oysters  without  a  license  may,  upon  conviction  be- 
fore a  justice  of  the  peace,  be  fined,  and  that  the  vessel  used  in  such 
violation  of  the  law  shall  be  held  until  payment  of  the  fine  and  costs, 
and  be  forfeited  ux}on  nonpayment,  do  not  contravene  a  constitutional 


Wash.  373,  44  Pac.  876 ;  Morris  v.  Ora- 
ham,  16  Wash.  343,  58  Am.  St.  Rep.  33, 
47  Pac.  752. 

'Frtneh  v.  Shirley,  7  Ohio  N.  P.  26. 

•Josh  ▼.  Marshall,  33  App.  Div.  77,  53 
N.  Y.  Supp.  419. 

*A  Teasel  licensed  for  the  cod-fishery 
is  not  authorized  to  engage  in  the  mack- 
erel fishery,  but  may  take  mackerel  for 
bait  and  for  consumption  by  the  crew. 
United  Rtatcs  ▼.  The  Paryntha  Davis,  1 
aiff.  532,  Fed.  Cas.  No.  16,003;  The 
yymph.  1  Ware,  267,  Fed.  Cas.  No.  10,- 
38ft,  Affirmed  in  1  Sumn.  516,  Fed.  Cas. 
Xo.  10,388. 

No  registered  vessel  can,  under  the 
act  of  1793,  chap.  52,  while  she  remains 
rpfnstered,  engage  in  the  whale  fishery, 
bat  she  must  surrender  her  registry 
and  be  enrolled  and  licensed  for  the 
fisheries.  United  States  v.  Rogers,  3 
Sumn.  342,  Fed.  Cas.  No.  16,189. 

Under  the  English  act  of  1878,  forbid- 
ding the  fishing  for  trout  with  rod  and 
line  without  a  license,  a  person  licensed 
to  fish  with  rod  and  line  will  be  subject 
to  the  penalty  if  he  attempts  to  use 
three  rods  and  lines  at  the  same  time, 
while  having  only  one  license.  Corn- 
bridge  T.  Harrison,  64  L.  J.  M.  C.  N.  S. 
175,  15  Reports,  327,  72  L.  T.  N.  S.  592, 
59  J.  P.  198. 

^Rtate,  Johnson,  Prosecutor,  v.  Loper, 
46  N.  J.  L.  321 :  Morgah  v.  Com.  98  Va. 
812,  36  S.  £.  448. 


A  statute  is  equal  and  uniform  which 
divides  those  fishing  in  public  waters  in- 
to  three  classes,  according  to  the  depth 
of  water  in  which  they  fish,  and  grades 
the  taxes  accordingly,  those  in  each 
class  being  taxed  alike.     Ibid, 

But  a  statute  which  imposes  the  same 
lioense  fee  on  pound  nets  and  fyke  or 
trap  nets,  although  the  value  of  the 
former  is  many  times  that  of  the  latter, 
and  which  practically  imposes  a  license 
fee  of  $2  for  each  gill  net  fished  from  a 
rowboat,  and  enables  persons  using 
tugs,  steamboats,  or  sailboats  to  fish  gill 
nets  under  a  license  of  a  lump  sum  per 
boat,  which  makes  the  amount  for  each 
net  much  less  than  $2  per  net,  practi- 
cally driving  the  smaller  fishermen  out 
of  business. — is  unconstitutional  as  im- 
posing unequal  burdens  upon  men  en- 
gaged in  the  same  occupation,  and  as 
tending  to  create  a  monopoly  in  favor  of 
men  of  means  sufficient  to  engage  in 
fishing  with  boats  on  a  large  scale. 
Yensen  v.  State,  7  Ohio  N.  P.  18. 
^^Legoe  v.  Chicago  Fishing  Co.  24  Wash. 
175.  64  Pac.  141;  DeMers  v.  Sandy  Spit 
Fish  Co.  24  Wash.  582,  64  Pac  799. 

^^Gcrhard  v.  Worrell,  20  Wash.  492, 
65  Pac.  625. 

^^Hastings  v.  Anacortes  Packing  Co. 
29  Wash.  224,  69  Pac.  776. 

"TVflZArer  v.  Stone,  17  Wash.  578,  50 
Pac.  488. 
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provision  entitling  every  man  to  trial  by  jury  in  a  criminal  prosecu- 
tion." 

388.  PoUntioii  of  stream.-—  The  power  to  preserve  the  fish.  entitleB 
the  legislature  to  forbid  the  casting  into  streams  or  water  ways  of 
substances  which  will  destroy  them  or  drive  ibem  from  the  stream.^ 
To  violate  a  game  law  prohibiting  the  casting  of  refuse  or  deleterious 
substance  into  streams,  the  refuse  must  be  such  in  quantity  as  to  have 
the  effect  of  destroying  the  lives  of  fish  or  of  disturbing  in  some  de- 
gree their  habits.^  A  declaration  under  a  statute  imposing  a  p^ialty 
for  permitting  the  refuse  from  the  manufacture  of  gas  or  oil  from 
white  fish  or  other  substance  deleterious  to  fish  to  flow  into  any  water 
of  the  state  need  not  allege  that  the  substance  is  deleterious  to  fish  if 
the  substance  is  allied  to  be  refuse  from  the  manufacture  of  oil  and 
manure  of  fish,  since  the  statute  implies  that  such  substances  are 
deleterious.' 

389.  Specific  regulations. —  The  state  may  prescribe  the  placei^, 
as  well  as  the  times,  in  which  fish  may  be  taken.^  The  legisla- 
ture may  require  the  liberation  of  all  imdersized  fish  which  are  taken 
in  lawful  fishing  operations  as  well  as  fish  accidentally  taken  in  an 
illegal  manner.*  It  may  also  prohibit  the  sale  of  fish  within  a  state 
during  the  closed  season,  and  such  provisions  may  be  made  to  apply 
with  regard  to  fish  taken  from  private  ponds.*  And  it  may  forbid  the 
fishing  for  certain  kinds  of  fish  with  intent  to  sell  them.*    Hie  legis- 

^he  Ann,  5  Hufrhes.  292.  8  Fed.  fl23.  f^uWty,     People  v.  McMasterMy  74  Hun, 

HJarUcrighi  v.  Canandaigua  Gaslight  226,  26  N.  Y.  Supp.  221. 

Co,  .32  Hun,  40.S:  flf*a*€  v.  JTrocncrf ,*  1 8  *Rc  Water  Rights,  5  Det.  L.  N,  No. 

Wash.  644,  43  Pac.  876.  14;   Tow.  v.  Penn  Forest  Brook  Trout 

A  corporation  is  liable  to  indictment  Co.  26  Pa.  Co.  Ct.  163. 

trader  the  fish  and  game  law  of  1886  for  In  Com,  v.  Gilbert,  160  Mass.  157,  22 

discharging  any  kind  of  acid,  in  quanti-  L.  R.  A.  439,  35  N.  E.  454,  the  court 

ties  sufficient  to  kill  fish,  into  waters  in-  says  such  laws  are  not  to  be  held  no 

habited    by    them.     State    v.    American  reasonable  because  owners  of  property 

Forcite  Poioder  Mfg.  Co.  50  N.  J.  L.  75,  may  thereby  to  some  extent  be  restricted 

11  Atl.  127.  in    its    use.     All    property   is    acquired 

*Carti€right  v.  Canandaigua  Ga^tlight  and  held  under  the  tacit  condition  that 

Co.  ^2  Hun,  403.  it  shall  not  be  so  used  as  to  destroy  <»- 

*HJydenhurgh  v.  Miles.  39  Conn.  484.  greatly  impair  the  public  rights  and  in- 

^Heckman  v.  Bwett,  107  Cal.  276.  40  terests  of  the  community. 

Pac.  420.  *8tate  v.  Dow,  70  N.  H.  286,  53  L.  R. 

-mate  y.  Bcnneft.  7ft  Me.  55,  7   Atl.  A.  314,  47  Atl.  734. 

903;    mate  v.   Trefcthen    (Me.)    3  New  Such  a  statute  is  not  unconstitutional 

Eng.  Rep.  842,  8  Atl.  547 ;  Thompson  v.  as  operating  to  give  wealthy  sportsmen 

ffmilh,  79  Me.  160,  8  Atl.  687.  more  than  their  just  and  equal  share  of 

Under  a  statute  making  it  unlawful  the  fi.«»h.     Ibid. 

to  be  knowingly  possessed  of  fish  taken  The  serving  by  an  innkeeper  of  trout 

in  a  net,  a  person  fishing  with  a  troll  on  the  regular  bill  of  fare  during  the 

line  which  becomes  entangled  in  a   net  close  time  is  a  sale  within  the  meaning 

which   he  takes   into  the  boat,   finding  of   a    statute    prohibiting   sales   withia 

fish  caught  in  it,  and  rows  100  yards  to  such  times.     State  v.  Seal,  75  Me.  289. 
the  shore  without  releasing  the  fish,  is 
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lature  may  even  forbid  the  having  in  possession  of  certain  kinds  of 
fish  during  the  closed  season,  and  this  will  apply  to  fish  caught  out- 
ride of  the  state.''  From  the  facts  that  the  public  have  no  title  to  fiah 
in  a  private  pond,  and  that  the  regulation  of  fishing  there  is  merely 
for  the  better  enforcement  of  the  game  laws  of  the  state,  the  legisla- 
ture may  make  an  exception  of  such  places  and  permit  the  owners  of 
the  fish  to  deal  with  them  at  their  pleasure.®  The  law  will  not  be  con- 
>*trued  as  applying  to  a  private  pond  if  by  its  terms  it  is  evident  that 
it  was  not  intended  to  be  so  applied.^  The  exception  of  lakes  having 
j^n  area  of  15  square  miles  and  over,  and  subject  to  overflow  and  back- 
water from  the  Mississippi  river,  which  is  made  in  a  statute  prohib- 
iting the  taking  of  fisli  except  by  rod  or  line,  is  not  an  arbitrary  and 
unnatural  exception,  but  rests  upon  the  idea  that  such  lakes,  being 
periodically  replenished  from  the  river,  are  not  liable  to  suffer  a  ma- 
TPrial  waste  or  destruction  of  their  stock  of  fish  as  lesser  lakes  or 
streams  would.*  When  the  owner  of  a  private  pond  is  excepted  from 
the  provisions  of  the  statute,  he  may  permit  others  to  fish  in  his  jwnd.* 
The  state  may  also  except  from  its  fishery  laws  certain  waters  of  the 
>tate,  if  they  are  of  such  a  character  that  it  is  not  necessary  to  make 
the  rules  apply  to  them.**^  But  exceptions  will  be  strictly  construed, 
:md,  to  avoid  the  penalty  for  fishing  contrary  to  the  provisions  of  the 

*C0m,  v.  Barber,  143  Mass.  560,  10  Where  during  an  overflow  the  water 
X.  E.  330;  Com,  v.  Young,  165  Mass.  of  a  lake  spread  over  adjoining  fields 
^6,  4.3  N.  E.  118;  State  v.  Craig,  80  which  were  separated  from  the  Take  by 
Me.  85,  13  Atl.  120;  Staples  v.  Peahody,  a  highway,  forming  a  single  body  of 
S3  Me.  207,  22  Atl.  113;  State  v.  Swett,  water,  the  land  covered  did  not  become  a 
S7  Me.  99,  29  L.  R.  A.  714,  47  Am.  St.  part  of  the  lake;  and  an  indictment 
Rep.  306,  32  Atl.  806;  Coin,  v.  Savage,  charging  a  person  with  illegally  fishing 
156  Mass.  278,  29  N.  E.  468.  in  the  lake  was  not  sustained  by  proof 

But  it  has  been  held  not  a  violation   that  he  fished  in  such  fields.     State  v. 
of  the  fish  laws  of  Oregon  to  have  in   Weeks,  88  Mo.  App.  263. 
[tOHsession  during  the  close  season,  fish       *  Peters  v.  State,  06  Tenn.  682,  33  L. 
caught  outside  the  state.     State  v.  Mc-   R.  A.  114,  36  S.  W.  .399. 
i}uire,  24  Or.  366,  21  L.  R.  A.  478,  33       'Money  v.  State,  6  I^a,  218. 
Pac.  666.  The  act  of  41  &  42  Vict.  chap.  39,  for- 

*8tate  V.  Roberts,  59  N.  H.  256,  47  bade  any  person  fishing  for  any  fresh- 
Am.  Rep.  199 ;  Bennef^  v.  Boj/^a,  Bald  w.  water  fish  between  certain  days,  but 
^,  Fed.  Cas.  No.  1,319;  Money  v.  State,  nmde  an  exception  of  perAOUA  fishing  in 
^  Lea,  218 :  People  v.  Conrad,  125  Mich,  a  private  fishery  with  the  leave  of  the 
1.  83  N.  W.  1012.  owner,  and  it  was  held  that  to  be  within 

>^liether  or  not  a  pond  or  lake  is  a  the  exception  the  fishing  must  be  with 
"private  pond"  within  a  statutory  ex-  leave  of  the  owner,  and  not  mei*ely  the 
pDiption  of  such  from  the  general  fish  occupier  of  the  land.  Sicamtyick  \\  Var- 
laws  is  determined  by  whether  or  not  it  ney,  45  L.  T.  N.  S.  716,  30  Week.  Rep. 
is  entirely  ewned  by  one  person.     Peters  79,  46  J.  P.  613. 

V.  S<a<^  90  Tenn.  682,  33  L.  R.  A.  114,       "^Gentile  v.   State,   29    Ind.   409.   Af- 
.36  8.  W.  399.  firmed  in  State  v.  Boone,  .30  Ind.  225; 

'Bridges  v.  People,  .39  111.  App.  658;    State  v.  Sturgess,  9  Or.  537. 
People  V.  Hazen,  121  N.  Y.  313,  24  N.  E. 
484,  Reversing  52   Hun,   370,  5  N.   Y. 
Supp.  387. 
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statute,  the  fisherman  must  bring  himself  strictly  within  the  terms  of 
the  exception." 

390.  Local  application  of  reg^ilations. —  If  a  statute  forbids  fishing 
in  public  waters  it  will  be  construed  so  as  to  carry  out  its  intent;  and 
all  waters  will  be  held  to  be  within  the  terms  of  the  statute  where  it 
is  reasonable  to  suppose  the  public  good  requires  the  regulation  of  the 
fishery.  The  statute  applying  to  bays  on  the  sea  coast  whose  head- 
lands are  less  than  a  certain  distance  apart  will  apply  to  small  inlets 
or  bays  within  a  large  bay.*  So,  an  inlet  in  a  bay  which  flows  into  a 
navigable  river,  wide  and  deep  enough  to  permit  the  passage  of  a 
steamer  altliough  not  used  for  the  purpose  of  navigation,  but  which,. 
having  a  permanent  connection  with  the  river,  rises  and  falls  with- 
it,  is  a  body  of  water  within  the  purview  of  a  statute  prohibiting  the 
obstruction  of  any  of  the  rivers,  creeks,  streams,  or  other  water  courses 
wholly  within,  or  running  through,  the  state  so  as  to  prevent  the  free 
passage  of  fish,  although  such  inlet  is  on  land  wholh'  owned  by  one 
riparian  owner.^  And  all  waters  which  may  be  regarded  as  part  of 
a  body  named  will  be  included  within  a  statute,  although  bearing  an 
independent  name.^  A  reservoir  constructed  for  mercantile  purposes 
by  a  water  company  is  not  a  tributary  of  a  river  within  the  meaning 
of  the  salmon  fishery  acts  under  which  a  fishery  district  is  formed, 
consisting  of  the  river  and  its  tributaries,  although  the  reservoir  is 
formed  by  water  taken  from  a  former  tributary  of  the  river,  and  itsS 
surplus  water  is  cast  into  the  river,  and  the  young  of  salmon  pa>s 

"Peop/p  V.  Kirsch,  67  ^licli.  530,  35  river  so  as  to  be  within  a  fishery  district 

N.  W.  157;  State  v.  Leicis,  73  Mo.  App.  consisting  of   such   other  river  and  its 

619.  tributaries,  although  its  waters  do  not 

But  setting  nets  for  turtles  does  not  flow  directly  into  the  main   river,  but 

violate  the  provisions  of  a  statute  noak-  flow  into  it  by  first  discharging  into  an- 

ing  it  unlawful  to  take  fish  in  any  wa-  other  river,  and  thence  from  that  river 

ters  by  means  of  nets,  although  fish  be-  into  the  main  one.     Hall  v.  Reid.  L.  R. 

come  entangled  in  the  net,  if  they  are  10  Q.  B.  Div.  134,  note,  48  L.  T.  N.  S. 

returned  to  the  water  as  far  as  possible.  221,  note. 

People  V.  Deremo,  106  Mich.  621,  64  N.  *8tate  ex  reL  Alaska  Packers'  Asso.y. 

W.  480.  Crawford,  13  Wash.  633,  43  Pac.  802. 

\^tate  V.   ThompsoHy  85  Me.   189,  27  Conversely,  in  Cletweland  v.  Norton,^ 

Atl.  97 ;   fttate  v.  Murray,  84  Me.  135,  Gush.  380,  it  was  held  that  the  act  of 

24  Atl.  789.  1783,  chap.  5,  which  imposed  a  penalty 

The  test  of  the  width  of  the  entrance  on  a  person  who  should,  without  liberty 

is  not  from  headland  to  headland  at  the  from  the  proper  authorities,  use  any  net 

extremities  of  the  bay,  but  from  island  or  engine  in  any  part  of  the  creeks  or 

to  island  lying  between  the  headlands,  ponds  adjacent  to  a  great  pond  where 

McCiain  y.Tillson,  82  Me.  281,  10  Atl.  fish  usually  cast  their  spawn  so  aa  to 

457.  take  and  obstruct  the  fish  that  pass  up 

*8mith  V.   People,  46   111.   App.   130;  and  down  the  creeks,  did  not  apply  to 

People  V.  Bridpca,  142  III.  30,  10  L.  R.  the  taking  of  fish  by  such  means  in  the 

A.  684,  31  N.  E.  115,  Reversing  30  III.  arms,  coves,  or  bays  in  the  great  pond 

App.  656.  itself. 

A  river  may  be  a  tributary  of  another 
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from  the  river  up  the  tributary  from  which  the  water  is  taken  for  sup- 
plying the  resen'oir  and  thence  into  the  reservoir.*  A  general  statute 
vfill  not  apply  to  waters  covered  by  special  r^ulations.*  A  statute- 
for  the  protection  of  fish  in  artificial  ponds  has  no  application  to  coves, 
of  a  navigable  river.*  The  American  waters  of  the  Niagara  river 
below  Niagara  Falls  are  "  fresh  waters  of  this  state  "  within  a  statute- 
regalating  fishing  in  such  watersJ 

391.  How  should  regulations  be  made? —  The  legislature  may  spec- 
ify the  regulations  which  it  deems  necessary  in  the  statute,  or  it  may 
delegate  supervision  over  the  matter  to  subordinate  officials  or  boards. 
A  municipal  corporation  may  be  given  authority  to  regulate  the  fish- 
eries within  its  borders.*  Or  authority  over  the  matter  may  be  com-^ 
mitted  to  fish  and  game  commissioners.^  Or  to  a  local  committee.* 
If  the  legislature  takes  the  matter  into  its  own  hands  it  excludes  the- 
power  of  local  officials."*  And  local  officials  must,  in  every  instance, 
follow  the  provisions  of  the  statute  so  far  as  they  are  applicable  to  the- 
raatt<»rs  before  them.' 

392.  Violation  of  regulations. —  Violations  of  fish  and  game  laws 


^Harhotile  ▼.  Terry.  L.  R.  10  Q.  B. 
Div.  1.31,  137.  52  L.J.  M.  C.  N.  S.  31, 
48  L.  T.  N.  S.  219,  31  Week.  Rep.  289, 
47  J.  P.  186. 

'Sfofe  V.  8turges$,  9  Or.  537. 

^Sollera  ▼.  Hollers,  77  Md.  148,  20  L. 
K.  A.  04,  39  Am.  St.  Rep.  404,  26  Atl. 
188. 

'People  V.  anielte,  33  N.  Y.  S.  R.  352, 
11  N.  Y.  Siipp.  461. 

'State  V.  Decker,  46  Conn.  241 ;  Swift 
V.  Falmouth,  167  Mafts.  115,  45  N.  E. 
184. 

By  the  statute  of  1806,  the  fisheries 
of  Orrin^on  were  placed  under  control 
of  a  oomnuttee  to  be  chosen  by  the  town, 
but  it  was  held  that  a  subsequent  act  of 
1813.  which  prohibited  the  taking  of  fish 
on  certain  days  of  each  week  was  appli- 
cable to  that  town.  Com,  ▼.  Wentuorth, 
15  Mass.  188. 

'The  Vermont  statutes  authorizing 
the  fish  and  game  commissioners,  on 
stocking  a  pond  or  stream,  to  prohibit, 
for  three  years,  fishing  therein:  and 
providing  that  waters  thus  stocked 
shall  be  treated  as  public  waters,  sub- 
ject to  the  right  of  the  owner  of  the 
land  on  which  they  are,  to  make  them  a 
private  preserve  or  "posted  waters"  at 
the  end  of  five  years,  on  meeting  certain 
Tcquirements. — are  not  unconstitutional 
a*  a  taking  of  private  property  for  pub- 
lic use,  but  a  valid  exercise  of  the  police 
power.    State  ▼.  Theriault,  70  Vt.  617, 


43  L.  R.  A.  290,  67  Am.  St.  Rep.  695,  41 
Atl.  1030. 

The  power  of  the  fish  and  game  com- 
missioners to  stock  waters  and  prohibit 
fishing  therein  for  three  years  is  not  ex- 
hausted as  to  any  given  location  by  a 
single  exercise  of  it,  but  the  same  wa- 
ters may  be  again  stocked,  and  fishing 
therein  again  prohibited  for  another 
three  years.  State  v.  Eldredge,  71  Vt» 
374,  45  Atl.  753. 

*Bearce  v.  Foaaett,  34  Me.  575. 

By  the  Maine  act  of  March  4,  1826, 
to  regulate  the  alewife  fishery  in  Bris- 
tol. 80  long  as  the  fish  committee  act 
within  the  sphere  of  their  duty  they  are 
not  trespassers,  and  no  one  has  a  right 
to  oppose  them  in  the  performance  of* 
their  duties.  Fossett  v.  Bearoe,  27  Me. 
117. 

*Peop1e  V.  Fish,  89  Hun,  163,  34  N.  Y. 
Supp.  1013. 

*  Under  the  act  of  36  &  37  Vict.  chap. 
71,  power  was  given  to  the  conservators 
to  make  by-laws  for  the  protection  of 
the  salmon  fisheries,  but  it  was  held 
that  under  that  act  they  had  no  power 
to  make  a  by-law  which  prohibited  the- 
use  of  nets  for  catching  other  fish  with- 
in the  salmon  grounds  if  they  could  be- 
used  without  damage  to  the  salmon  fish- 
ery. Pidler  v.  Berry,  59  L.  T.  N.  S.  230„ 
63  J.  P.  6. 

Under  the  Canadian  act  of  31  Vict^ 
chap.  00,  §§2  and  19,  giving  the  minis-^ 
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belong  to  the  class  of  acts  of  wfaicli  intent  is  not  necessary  to  constitute 
a  part  of  the  offense.  The  doing  of  a  certain  act  is  forbidden  by  the 
statute,  and  it  is  enough  that  one  has  committed  such  acts  to  render 
him  subject  to  the  penalty,  although  he  did  not  know  that  he  was  vio- 
lating the  law  and  had  no  intention  of  doing  so.  So,  a  person  may  be 
convicted  for  violating  the  law,  although  he  was  advised  by  the  fish 
commissioner  and  a  lawyer  that  his  intended  act  would  be  lawful* 
If  the  statute  provides  a  penalty  for  each  fish  ill^ally  taken,  to  be 
recovered  by  a  qui  lam  action  in  case  several  persons  join  in  the  fish- 
ing, a  recovery  of  the  penalty  against  one  will  bar  an  action  against 
the  others.*  If  one  half  the  penalty  is  to  go  to  the  town  and  the  othor 
half  to  the  person  who  shall  prosecute,  the  informer  may  maintain  a 
suit  in  his  own  name  without  alleging  that  he  was  authorized  to  do 
so  by  the  town.'  The  fact  that  no  maximum  fine  is  fixed  by  a  stat- 
ute prohibiting  the  taking  of  fish  with  nets  or  seines  does  not  render 
it  void  under  a  constitutional  provision  forbidding  excessive  fines.* 
The  attorney  general  may  proceed,  without  the  intervention  of  a 
private  relator,  to  enjoin  the  unlawful  destruction  of  fish.'  A  com- 
plaint is  not  sufficient  which  does  not  show  that  the  attempted  catch- 
ing of  fish  was  within  the  prohibited  space.®  Jfotice  of  time  when 
passageways  must  be  open  for  the  running  of  fish  must  be  given  be- 
fore an  action  can  be  maintained  for  the  penalty  for  refusing  to  keep 
the  stream  open.*^ 

393.  Bight  to  fish  ii  iubordinate  to  right  of  navigation. —  The  man- 
ner of  exercising  the  right  of  fishery  is  such  that  there  will  ordinarily 
be  no  loss  occasioned  by  a  change  from  place  to  place,  and  one  time  is 
as  good  as  another  under  ordinary  circumstances;  so  that,  when  the 
right  of  fishery  conflicts  with  other  rights  to  use  the  stream  which  re- 
quire a  more  permanent  occupation  of  the  space,  or  cannot  await 

ter  of  Tnarine  and  fisheries  the  right  to  era  to  act  one  may  do  to,  there  will  be 
isRue  licenses  when  the  exclusive  right  no  presumption  of  nonappointment  or 
t)f  fishing  does  not  already  exist,  and  to  refusal  to  act.  but  one  who  attempts  to 
forbid  fishing  except  under  authority  of  act  alone  must  show  that  be  has  author- 
license,  there  is  no  right  to  forbid  sal-  ity  to  do  so.  Hancock  County  ▼.  B<Mt' 
mon  fishing  on  private  property  without  em  River  Lock  <€  Sluice  Co.  20  Me.  72. 
a  license.  No  statute  should  \ye  eon-  ^fltate  v.  Huff,  89  Me.  621,  56  Atl. 
strued   to  give   a   right  to   license   the  1000. 

right  of  fishing  on  private  property  un-  ^Boutelle  v.  Nourse,  4  Mass.  431. 

less  the  power  is  given  in  clear  and  un-  *Nye  ▼.  Lomphere,  2  Gray,  295. 

equivocal  language  or  irresistible  infer-  *Re  Yell,  107  Mich.  228,  65  N.  W.  97. 

ence.     Venning  v.  Stcadman,  9  Can.  S.  *People  v.    Tiii^ckee  lAimber  Co.   116 

V,  206.  Cal.  .307,  39  L.  R.  A.  581,  58  Am.  St 

Where  a  statute  provides  for  the  ap-  Rep.  183,  48  Pac.  374. 

pointment  by  each  of  three  counties  of  *S(ate  v.  Cottle,  70  Me.  198. 

a  fish  warden  who  shall  see  to  the  pres-  ^Tfancock    County    v.    Eastern     River 

i»rvation  of  fish,  and  provides  that  upon  Lock  d-  Sluire  Co,  16  Me.  303. 
failure  in  appointment  or  refusal  of  otli- 
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times  and  seasons,  the  fishery  right  must  give  way.  It  is  subordinate 
to  the  right  of  navigation.^  But  the  right  of  navigation,  though  su- 
perior, does  not  take  away  the  right  of  fishery.  It  only  limits  it  so 
far  as  it  interferes  with  its  own  fair,  useful,  and  legitimate  exercise.^ 
The  result  of  this  is  that  vessels  may  take  their  course  and  need  not 
look  out  for  fishermen  as  long  as  they  do  not  act  maliciously  or  with 
wantonness.^  The  fishery  right,  on  the  other  hand,  cannot  be  unnec- 
essarily impeded  by  the  right  of  navigation.  Both  rights  are  entitled 
to  the  use  of  the  water,  and  each  must  be  exercised  so  as  not  to  inter- 
fere with  the  other,  always  bearing  in  mind  that  the  navigation  right 
is  paramount  and  the  fishery  right  subordinate.'*  So,  the  fishery  right 
yields  to  the  permanent  improvement  of  the  land  on  which  the  waters 
rest'  And  it  must  give  way  to  the  right  of  the  riparian  owner  to 
erect  mills.'  But,  as  has  already  been  seen,^  the  right  to  erect  mills 
does  not  include  the  right  to  prevent  the  passage  of  fish  up  and  down 
the  stream.  One  exercising  the  public  right  to  take  ice  from  public 
waters,  occupying  a  part  thereof  for  increasing  the  thickness  of  the 
ice  by  artificial  means,  has  no  complaint  against  one  who  enters  there- 
on for  the  lawful  purpose  of  fishing,  and  fishes  in  a  reasonable  man- 
ner through  the  ice,  at  a  time  when  the  actual  operation  of  gathering 
the  ice  has  been  suspended  for  a  day  and  two  nights.*  The  legislature 
may  provide  that  fixed  engines  shall  be  located  so  as  not  to  interfere 
with  navigation,'  and  that  stifficient  space  shall  be  left  between  them 
TO  permit  the  free  passage  of  vessels.^  ^ 

'Woolrych.  Waters,  p.  165;  Hale,  De  seine   on   the  shore  cannot   recover  for 

'lure  ^taris,  chap.  5.  any  injury  he  may  siifTer  from  the  erec- 

'Past  V.  Munn,  4  N.  J.  L.  61,  7  Am.  tion  of  a  stone  wall  along  the  shore  by 

TVc.  .570.  a   meadows  company   chartered   thereto 

*Letn>  ▼.  Keeling,  46  N.  C.   (1  Jones  by  the  state  without  liability  for  such 

L.)  209.  damages,  or  after  the  statute  of  limita- 

*Cobb  V.  Bennett,  75  Pa.  326,  15  Am.  lions  has  run,  if  erected  by  a  private 

Rep.  752;    Moulton  v.   Libbei/j   37   Me.  person.     Tifiicfim  Fishing  Co.  v.  Carter j 

472,  .59  Am.  Dec.  57.  90  Pa.  86,  35  Am.  Rep.  632. 

Since  the  right  of  navigation  is  para-  *Vattel,  Book  1,  chap.  22. 

mount  to  the  right  of  fishing  in  a  public  ^  iSee  ante,  %  3S6. 

river,   a    license   by    commissioners    ap-  *Rou:ell  ▼.  Doyle,  131  Mass.  474. 

pointed  by  the  state  to  determine  wliere  *McOotcan  v.  Larsen,  14  C.  C.  A.  178, 

weiri  may  be  erected  without  injury  to  29  U.  S.  App.  554,  66  Fed.  910. 

the  rights  of  navigation  will  confer  no  ^^Fidalgo  Island  Canning  Co,  ▼.  Wo- 

estate  which   did  not  previously  exist,  mer,  29  Wash.  503,  69  Pac.  1121. 

but  only  determine  where  and  by  whom  Under  provisions  for  an  end  passago- 

the  previously   existing   right    may    be  way  between  pound  nets  of  at  least  6(K) 

used  consistently   with   public  interest,  feet,  and  that  a  pound  net  may  extend 

V<in  Anken  v.  Decker,  2  N.  J.  Ij.  108.  2,500  feet,   two   nets  may  not   be  con- 

*Hogg  V.  Beerman,  41  Ohio  St.  81,  52  structed  with  a  passageway  of  loss  than 

Am.  Rep.  71 ;  Hugg  v.  Fath,  37  N.  J.  600  foet.  on  the  ground  that  their  com- 

Eq.  46;  Tinicum  Fishing  Co.  v.  Carter,  bined  length  would  be  less  than  2,500 

«1  Pa.  21,  100  Am.  Dec.  597.  feet.     Ibid. 

^  The  owner  of  a  fishery  in  a  navigable  A   statute  providing  that  there  shall 

river  with  the  privilege  of  drawing  his  be  an  end   passageway  of  at  least  600 
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394.  Exercise  of  fishing  rights. —  Even  in  the  absence  of  statutory 
regulations  as  to  the  manner  of  enjoying  fishery  rights,  the  character 
of  the  right  is  such  that  everyone  has  an  equal  right  to  it,  and  no  one 
has  an  exclusive  right.  Therefore,  the  right  to  use  a  fishery  at  the 
proper  time  depends  upon  priority  of  possession,  and  lasts  only  so 
long  as  the  possession  is  maintained.  The  fishery  must  be  used  for 
the  purpose  for  which  it  was  designed,  and  so  as  to  further  the  wel- 
fare of  the  one  seeking  to  enjoy  the  right  without  injuring  other  per- 
sons having  equal  rights.*  One  seeking  to  make  use  of  a  public  fish- 
ery must  confine  himself  to  the  exercise  of  the  public  rights,  and  can- 
not trespass  upon  the  rights  or  property  of  private  owners.  He  can 
make  no  use  of  the  shore.^  When  the  right  has  been  obtained  by  user 
to  take  fish  by  drawing  a  seine  onto  the  beach  by  hand,  it  will  not  au- 
thorize the  erection  of  a  capstan  and  reel  with  which  to  draw  the 
seine.^  The  fact  that  it  is  convenient  to  draAv  seines  onto  the  private 
beach  will  not  give  a  right  to  do  so.**  The  public  has  a  right  to  fish  in 
public  water,  even  in  front  of  riparian  property,  if  such  property  is 
not  molested.*  In  a  grant  of  flats  with  the  fishery  rights  thereon,  a 
reservation  to  the  public  of  the  liberty  of  fishing  and  drying  the  nets 
and  fish  on  the  shore  will  not  be  held  to  be  restricted  to  the  taking  of 
such  fish  as  may  be  and  are  usually  dried  on  the  shore.®  Every  indi- 
vidual has  a  right  to  enjoy  the  public  right,  and,  since  no  two  individ- 
uals can  enjoy  precisely  the  same  right  at  the  same  time,  some  rule 
must  be  observed  as  to  the  order  of  time  in  which  the  rightvS  shall  be 
exercised.  In  some  instances  this  is  regulated  by  custom.  No  person 
can  acquire  a  right  of  fishing  in  a  public  fishery  superior  to  any  other* 

feet,    and    a   lateral    passageway   of   at  *Woolrych,  Waters,  p.  165. 

least  2,400  feet,  between  all  pound  nets  *Matthew8  v.  Treat,  75  Me.  594 ;  Com, 

constructed    in    the    waters    of    Puget  y.  Shaw,  14  Serg.  &,  R,  9;  Parker  y.  EUi- 

sound,  and  specifying  the  manner  of  de-  ott,  1  IT.  C.  C.  P.  470;  Dunoan  v.  SyhfS- 

termining   such    distances,    is    complied  ter,  24  Mc.  482,  41  Am.  Dec.  400. 

with  where  a  locator,  after  ascertaining  *Hart  v.  Chalker,  5  Conn.  311. 

the  general  course  the  trap  would  point,  A  landowner  may,  after  notice  to  one 

ascertained  where  a  line  would  intersect  who  has  placed  a  seine  reel  on  his  land 

the  shore  if  projected  along  that  course  to  remove  it,  cut  it  down  and  shove  it 

from  the  trap  to  the  shore;  then,  after  into  the  water,  although  the  result  is 

ascertaining  the  general  direction  of  the  that  it  floats  away  and  is  lost.    Almjf 

shore  for  half  a  mile  on  each  side  of  the  v.  GrinncUy  12  Met^  53,  46  Am.  Dec.  238. 

point  of  intersection,  drew  a  line  paral-  *Brink  v.  Richtmyer,  14  Johns.  255; 

lei    with   the    general    direction   of   the  Sloan  v.  Biemiller,  34  Ohio  St.  492. 

shore,  causing  such  line  to  intersect  the  ^Skinner  v.  Hettrick,  73  N.  C.  53. 

outer  end  of  the  next  adjoining  trap;  The    owner    of    an    exclusive    fishing 

and,   noxt,   measured   at   a   right   angle  privilege    on    flats    cannot    recover   for 

from  the  last-mentioned  line  to  the  near-  damages  sustained  because  of  another's 

est  point  of  the  trap  locution  and  foimd  weir     erected     below     low-water    line, 

the  distance  to  be  610  feet.     Point  Rob-  Matthews  v.  Treat,  75  Me.  594. 

erts  Fishing  Co.  v.  George  d  B,  Co,  28  *Moulton  v.  Libbey,   37   Me.  472,  5d 

Wash.  200,  68  Pac.  438.  Am.  Dec.  57. 
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unless  he  has  gone  Into  the  common  waters,  and  set  up  and  established 
bis  pounds  and  stakes,  and  taken  possession  of  the  line  which  those 
pounds  and  stakes  included,  with  which  a  stranger  cannot  directly  in- 
terfered The  court  was  of  opinion  that  no  damages  could  be  recov- 
ered in  case  such  stranger  established  his  lines  clear  around  that  first 
•established,  and  thereby  impaired  its  usefulness.  When  labor  is  nec- 
<^ssary  to  fit  a  certain  place  for  profitable  fishing,  the  one  bestowing 
that  labor  is  entitled  to  protection  in  its  enjoyment  as  long  as  he  con- 
tinues in  possession  and  occupation.®  But  if  the  possession  is  not 
such  as  to  be  exclusive,  the  one  making  a  clearing  has  no  ground  upon 
which  he  can  exclude  the  public;  and  a  custom  among  fishermen  to 
recognize  each  other's  right  to  such  places  is  void  for  uncertainty  and 
unreasonableness.®  Even  the  riparian  owner,  by  merely  removing  ob- 
structions from  the  bottom  adjoining  his  shore  so  as  to  facilitate  the 
<lrawing  of  seines,  has  no  right  to  exclude  the  public  from  the  use  of 
the  facilities  so  offered.*®  But  he  may  be  permitted  by  the  l^slature 
to  erect  structures  in  the  water  for  fishing  purposes  and  exclude  the 
public  from  their  use.**  TJnder  a  statute  providing  that  when  any 
person  shall  have  been  at  the  expense  of  clearing  a  fishing  place  in  a 
river,  and  has  used  the  right  to  take  fish  there  in  the  season  thereof,  he 
shall  have  the  right  of  enjoyment  of  the  fishing  place,  the  right  can- 
not be  assigned  to  another  person.**  Any  method  of  fishing  may  be 
employed  which  is  not  prohibited  by  statute.*' 

894a.  Whale  fisheries. —  There  is  scarcely  another  occupation  which 
is  exercised  so  completely  out  of  the  jurisdiction  of  any  government, 
and  so  outside  the  reach  of  any  law,  as  the  whale  fishery.  Therefore, 
in  order  to  prevent  the  operation  in  every  case  of  the  rule  that  might 
makes  right,  and  so  place  the  entire  business  at  the  mercy  of  the  one 
who  should  simply  take  what  he  chooses  wherever  he  finds  it,  it  has 
been  necessary  to  agree  upon  some  rules  for  the  purpose  of  determin- 
ing when  title  to  particular  fish  accrues,  and  what  is  necessary  to  pre- 
serve the  property  right  in  it.    These  were  established  by  custom,  but 

^DweOe  ▼.  WiUan,  14  Ohio  C.  C.  551.  ^Kintore  v.   Forhea,  4   Bligh  N.   R. 

•Pitkin  ▼.  OUMtead,  1  Root,  217 ;  Lay  4S5. 

T.  King,  5  Day,  72.  Stakes    driven    for    the    pvirpoae     of 

^Frearp  ▼.  Cooke,  14  Mass.  488 ;  Col-  trap-net  fishing  in  deep  water  cannot  be 

Un9  ▼.  Benhury,  27  N.  C.   (5  Ired.  L.)  wantonljr   removed  by  the   owner   of  a 

118,  42  Am.  Dec.  155;  Weatfall  v.  Van  neighboring  island  situated  more  than  a 

Auker,  12  Johns.  425.  mile  from  shore,  within  which  distance 

Collins  V.  Benhury,  27  N.  C.  (5  Ired.  the  riparian  owner's  right  is  preserved 

L.)  118,  42  Am.  Dec.  155;  Fagan  v.  Ar-  by  statute,  where  the  stakes  did  not  hin- 

miaiead,  33  N.  C.  (11  Ired.  L.)  433.  der  navigation  and  the  owner  does  not 

^Locke  V.  Motley,  2  Gray,  265;  Mat'  suffer    special    damage    on    account   of 

4kewe  ▼.  Treat,  76  Me.  594.  them.    Lincoln  v.  Da  via,  53  Mich.  375, 

"^Munatm  ▼.  Baldwin,  7  Conn.  168.  51  Am.  Rep.  116.  10  N.  W.  103. 
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have  attained  the  force  of  law,  and  are  applied  by  the  courts  in  de- 
termining rights  arising  out  of  such  fisheries.  A  custom  that  one 
who  strikes  a  whale  in  such  a  way  as  to  kill  it,  and  leaves  a  mark  on 
it  by  which  he  can  identify  it,  can  maintain  his  property  in  it,  al- 
though for  a  time  he  permits  it  to  go  out  of  his  possession,  is  reasou- 
able  and  will  be  enforced.*  A  usage  that  a  whale  belongs  to  the  ves- 
sel whose  iron  first  remained  in  it,  provided  claim  is  made  before  any 
crew  has  taken  possession  of  and  cut  in  the  animal,  will  be  upheld  in 
favor  of  a  vessel  which  made  fast  to  a  whale,  which  escaped  dragging 
the  iron  and  line  and  was  captui-ed  by  the  crew  of  another  vessel,  who 
did  not  know  of  the  first  attack  and  pursuit,  but  yielded  the  whale  ia 
conformity  to  such  usage  to  the  first  pursuers,  who  came  up  before^ 
cutting  in.*  In  Littledale  v.  Scaith,^  an  action  of  trover  for  a  whale, 
the  counsel  on  both  sides  agreed  the  law  to  be,  both  by  the  custom  of 
Greenland  and  as  settled  by  former  determinations  at  Guildhall,  a^^ 
follows:  While  the  harpoon  remains  in  the  fiah,  and  the  line  con- 
tinues attached  to  it,  and  also  continues  in  the  power  or  management 
of  the  striker,  the  whale  is  a  fast  fish ;  and  though  during  that  time 
struck  by  a  harpooner  of  another  ship,  and  though  she  afterwards 
breaks  from  the  first  harpoon,  but  continues  fast  to  the  second,  the- 

^Bartleit  ▼.  Budd,  1  Low.  Dec.  223.  certain  extent  proved   in   evidence  an<f 

Fed.  Cas.  No.  1,075;  Taher  v.  Jenny,  1  admitted  on  the  part  of  tbe  defendanU. 

Sprague,  315.  Fed.  Cas.  No.  13J20.  In  Skiniter  v.  Ch4ipman,  Moody  k  M. 

A  usage  that  whales  shot  in  Massa-  58,  note,  tried  at  York  at  the  Lent  as- 

diusetts    bay    with    bomb    lances,  and  sizes,  1827,  which  was  an  action  pf  tro- 

which  when  killed  sink  to  the  bottom  yer  for  a  whale,  it  appeared  that  while- 

and    float   in   from   one   to   three   days  the    ilsh    was   unquestionably   fast  the 

thereafter,  belong  to  the  person  killing  boat   of  the   defendants   came  and  the 

them,  is  reasonable  and  valid,  and  enti-  crew  strudc  the  fish  with  a  lance,  thm 

ties  such  person  to  recover  the  value  of  afterwards   struck   it   with   a   harpoon, 

a  whale  so  killed  by  him  and  appropri*  and  finally  secured  it.    The  blow  with 

ated  by  another.     Ohen  v.  Rich,  8  Fed.  the  lance  was  of  no  service  towards  se- 

159.  curing  the  fish,  but  made  it  struggle  ^io- 

'Swift  V.  CHfford,  2  Low.  Dec  110,  Fed.  lently,  and  in  the  stru^le  the  harpoon 

Cas.  No.  13,696;  Bourne  v.  Ashley,  Fed.  of  the  plaintiffs  was  disengaged,  but  it 

Cas.  No.  1,698.  did  not  clearly  appear  wliether  this  took 

*  1    Taunt.    243.    note ;    Approved    in  place  before  or  after  the  harpoon  was 

Fennings  v.  Orenville,  1  Taunt.  241.  struck  by  the  crew  of  the  defendants. 

In  Hogarth  v.  Jackson,  Moody  &  M.  Bayley,  J.,  left  it  to  the  jury  to  sar 
58,  2  Car.  &  P.  595,  the  plaintiff  gave  whether  the  harpoon  of  the  plaintifTs- 
evidence  of  the  custom  of  the  Greenland  was  fast  when  the  harpoon  of  the  dp- 
fishery  varying  from  that  stated  in  fendants  was  struck:  and,  if  they 
lAttledaJe  v.  Boaith,  and  contended  that  thought  it  was  not,  whether  the  plain- 
the  custom  was  that  the  whale  contin-  tiffs  could  have  secured  the  fish  if  the 
ued  the  property  of  the  first  striker,  not  lance  of  the  defendants  had  not  b«en 
merely  while  the  harpoon  continued  in  struck:  saying  that  he  was  clearly  of 
the  fish,  and  the  line  attached  to  it,  but  opinion  that  when  one  party  has  struck 
although  it  came  out  of  the  fish,  or  had  an  animal,  if  another  comes  unsolicit<Hi« 
been  detached  from  the  line,  if  the  fish  does  an  act  which  prevents  the  lirst 
were  entangled  in  the  line,  and  the  line  striker  from  killing  it,  and  then  kills  it 
continued  in  the  power  or  management  himself,  he  does  so,  not  for  his  own  hen- 
of  the  striker.    This  custom  was  to  a  efit,  but  for  that  of  the  first  striker. 
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second  harpoon  is  called  a  friendly  liarpoon,  and  the  fish  is  the  prop- 
erty of  the  first  striker.  But  if  the  first  harpoon  is  not  in  the  power 
of  the  striker  the  fish  is  a  loose  fish,  and  will  become  the  property  of 
any  other  person  who  strikes  and  obtains  it.  In  a  later  case  it  is  said : 
**  There  has  prevailed  in  the  northern  whale  fishery  for  a  consider- 
able period  of  time  —  probably  ever  since  the  time  when  these  fish- 
eries came  into  the  possession  of  this  country  —  the  rule  that  the  per- 
son who  first  harpoons  a  fish  and  retains  his  hold  of  that  fish  until  it 
is  finally  captured  is  to  be  regarded  as  tlie  proprietor  of  the  fish,  al- 
though the  actual  capture  and  killing  of  the  whale  may  be  accom- 
plished by  the  assistance  of  other  persons."  This  is  technically  known 
as  the  "fast  and  loose"  rule,  prima  facie  applicable  in 
all  that  fishery,  and  was  held  to  apply  to  a  case  w^hero 
the  harpo<iner  fastened  an  inflated  sealskin  as  a  ^"  drag  "  to  tlie  line 
when  the  whale  had  sunk  so  deep  as  to  involve  either  the  cutting  of 
the  line  or  the  sinking  of  the  boat,  the  whale  being  held  to  be  still  in 
his  possession/ 

3M.  Interference  with  another's  exercise  of  public  right. — ^From  the 
aoiplitude  of  the  space  in  which  public  fishery  rights  are  usually  ex- 
ercised, there  is  little  reason  for  anyone  interfering  with  the  rights  of 
others.  There  is  usually  room  for  all ;  and  if  anyone  interferes  with 
another  it  is  cogent  evidence  of  ill-will  and  intent  to  foment  a  quarrel. 
When,  however,  the  rights  exist  with  respect  to  a  river  or  other  con- 
fined locality  where  the  space  is  limited,  a  conflict  cannot  so  easily  be 
avoided.  Wi&  respect  to  such  places  some  matters  have  been  defi- 
nitely settled  by  the  courts,  so  that  they  are  no  longer  in  doubt.  As 
long  ago  as  the  reign  of  Edward  III.  in  England^  there  is  a  writ  on 
behalf  of  the  Abbot  of  Bukfast  against  Kobert,  Dean  of  the  Church 
of  the  Blessed  Peter,  for  erecting  a  weir  which  prevented  fish  from 
coming  to  the  Abbot's  weir.  And  there  never  seems  to  have  been  a 
doubt  that  a  lower  proprietor  had  no  right  to  interfere  with  the  pas- 
sage of  fish  to  an  upper  one  from  that  time  to  the  present*  One  hav- 
ing a  license  to  fish  in  the  upper  waters  of  a  tidal  river  may  main- 

*Aherd€en  Arctic   Co.    t.    8uiier,    4  Rep.  2  C.  L.  143,  16  Week.  Rep.  67S; 

Maoq.  H.  Lu  Cas.  356,  6  L.  T.  N.  8.  229,  Btaie  y.  TJieriault,  70  Vt.  617,  43  L.  R. 

10  Week.  Rep.  516.  A.  290,  67   Am.  St.  Rep.  695,  41   Atl. 

*  46  Am.  306,  pi.  9.  1030;  QHffith  ▼.  Holman,  t3  Wash.  347» 

*Hamilian  v.  Donegall,   3  Ridgeway,  54  L.  R.  A.  178,  83  Am.  St.  Rep.  821,  63 

2S7,  324;   Bolyohe  Water  Power  Co.  ▼.  Pac.  239:   Biate  y.  Olen,  52  N.  C.    (7 

Lyman,  15  Wall.  500,   21   L.  ed.   133;  Jones  L.)  321. 

Barler  ▼.  Faulkner^  79  L.  T.  N.  8.  24 ;  A  grant  of  a  right  to  maintain  a  weir 

Vom.  ▼.  C^pifiy  5  Pick.  109,  16  Am.  Dec.  across  a  river  for  the  purposes  of  a  fish- 

386;  Parker  v.  People,  111  111.  588,  53  ery  does  not  include  the  right  to  exclude 

^m.   Rep.    643;    Murphy   v.   Ryan,   Ir.  all  fish  from  passing  above  the  weir  so 
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tain  an  action  against  a  person  who,  by  unlawfully  fishing  in  the  lower 
waters  of  tlie  river,  caused  damage  to  the  plaintiff  in  the  exercise  of 
liis  right  to  fish,  by  intercepting  and  taking  large  quantities  of  fish 
that  would  otherwise  have  gone  into  the  upper  waters.*  But  the 
upper  proprietor  has  no  greater  right  than  the  lower  one,  and  he  can- 
not, therefore,  forbid  the  lower  one  to  exercise  his  fishery  right;  and 
ie  has  no  right  of  action  against  one  who  merely  erects  another  weir 
in  such  a  position  as  to  prevent  him  from  securing  as  many  fish  as  he 
might  have  done.*  The  lower  owner  cannot  destroy  fish  he  does  not 
take.'*  In  Edgar  v.  English  Fisheries,^  Willes,  J.,  raised  the  point, 
which  he  was  inclined  to  deny,  whether  one  having  a  several  fisherj 
■as  appurtenant  to  a  house  or  parcel  of  land  could  use  it  for  taking  all 
the  fish  in  the  river,  for  purposes  of  barter  in  distant  parts.  The  erec- 
tion of  a  weir  or  fishing  machine  in  a  nontidal  river  is  not  a  public 
nuisance  the  right  to  maintain  which  cannot  be  acquired  by  prescrip- 
tion. This  question  has  occasioned  much  discussion,  but  appears  to 
le  settled  as  stated.  The  fish  commissioners  in  the  opinion  rendered 
in  the  case  of  Leconfield  v.  Lonsdale,'^  after  a  most  thorough  exami- 
nation of  the  statutes,  held  that  such  erection  is  forbidden  by  Magna 

A8  to  exempt  the  owner  from  the  oper-  betweeen  it  and  the  shore  of  sufficient 

«tioii  of  a  legislative  resolution  requir-  depth  to  allow  fish  to  pass  up  the  river 

ing    fishways    in    dams.     Stoughtan    v.  without  obstruction.     Wilson    y.    Jfoy 

Baker,  4  Mass.  522,  3  Am.  Dec.  236.  Fishery  Co.  Ir.  L.  R.  19  Eq.  270. 

The  construction  and  maintenance  of  ^People  v.   Truckee  Lumber  Co.  116 

•m  brushwood  weir  across  a  stream  for  Cal.  307,  39  L.  R.  A.  681,  58  Am.  St 

•m  long  period  of  time,  through  which  it  Rep.  183,  48  Pac.  374. 

was  possible  for  fish  to  escape  into  the  *23  L.  T.  N.  S.  732. 

upper  part  of  the  river,  will  not  justify  *  L.  R.  6  C.  P.  663,  39  L.  J.  C.  P.  N.  S. 

the  construction  of  a  stone  weir  entire-  30.3,  23  L.  T.  N.  S.  155^  18  Week^  Rep. 

ly  stopping  the  passage  of  fish  up  the  1165,  Affirming  Rolle  y.  Whyte^  L.  R.  3 

stream  except  in  flood  times,  when  the  Q.  B.  286,  37  L.  J.  Q.  B.  N.  S.  105,  17 

fish  might  overleap  it.    Weld  v.  Hornby,  L.  T.  N.  S.  560,  16  Week.  Rep.  593,  8 

7  East,  199,  3  Smith,  244.  Best  k  6.  116. 

*Whelan  v.  Hewson,  Ir.  Rep.  6  C.  L.  In  Weld  v.  Hornby,  7  East,    199,   3 

283;  Hamilton  v.  Donegall,  3  Ridgeway,  Smith,  244,  an  action  by  the  owner  of 

267.  a  fishery  against  a  lower  proprietor  for 

Any  unlawful  interruption  of  the  pas-  constructing  a  stone  weir  so  as  to  pre- 
sage of  fish  up  a  stream  to  an  upper  vent  the  passage  of  fish  up  the  stream, 
fishery  is  a  violation  of  the  common-  I^rd  Ellenborough,  Gh.  J.,  said  the  erec- 
law  rights  of  the  owner  of  the  upper  tion  of  weirs  across  rivers  was  prohib- 
fishery  entitling  him  to  an  action  at  ited  in  the  earliest  periods  of  law.  They 
law,  and  it  is  immaterial  that  the  partic-  were  considered  as jDublic  nuisances.  The 
ular  mode  of  interrupting  the  passage  words  of  Magna  Cnarta,  chap.  23,  are 
of  the  fish  was  made  unlawful  by  an  that  "all  weirs  from  henoefortn  shall  be 
act  of  Parliament  which  provided  a  rem-  utterly  pulled  down  on  the  Thames  and 
<edy  for  such  unlawful  interruption.  Medway,  and  through  all  England."  And 
Massy  v.  Cassidy,  Ir.  L.  R.  13  Eq.  97.  this   was   followed  by  subsequent  acU. 

*Chcney  v.  Quptill,  13  N.  B.  379.  treating  them  as  public  nuisances,  for* 

A  net    stretched    partially    across    a  bidding  the  erection  of  new  ones,  and  the 

river  by  the  proprietor  of  a  lower  fishery  enhancing,  strengthening,    or  enlarffing 

is  not  a  nuisance  to  the  upper  fishery,  of  those  which  had  aforetime  eziBtML 
where  a  space  of  10  or  12  yards  is  left 
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Charta.  But  the  court  did  not  agree  with  them,  and  held  that  the 
provisions  of  Magna  Charta  and  the  statutes  prohibiting  the  construc- 
tion of  weirs  apply  only  to  tidal  rivers.  So  that  a  coop  wier  which 
entirely  prevents  fish  from  passing  it  is  not  a  public  nuisance  when 
not  in  a  tidal  river.  To  obtain  a  prescriptive  right,  the  adverse  en- 
joyment must  be  continued  for  twenty  years.*  Traps  and  engines 
must  be  so  placed  as  not  to  interfere  with  other  rights  of  fishery.  A 
fishing  trap  which  interferes  with  the  common  right  of  fishery  as  reg- 
ulated by  the  laws  is  a  public  nuisance,  and  a  private  nuisance  to  one 
whose  lawful  location  is  injured  and  damaged  thereby.*  But  the  fact 
that  a  weir  may  be  as  purpresture  as  against  the  Crown  gives  a  citi- 
zen no  right  to  trespass  upon  it^^  The  statutes  may  subordinate  one 
kind  of  fishery  to  another.**  A  private  individual  who  with  others 
was  engaged  in  fishing  in  a  river  by  means  of  trap  or  gill  nets  can 
maintain  an  action  in  behalf  of  himself  and  others  similarly  situated 
to  enjoin  the  construction  and  maintenance  of  a  permanent  fish  trap 
in  such  river  creating  a  public  nuisance  which  would  render  it  im- 
possible to  drift  nets  through  the  channel  on  either  side  of  the  trap, 
as  such  individuals  suffer  special  injury  in  which  the  general  public 
do  not  share,  and  the  fact  that  others  would  suffer  in  the  same  way 
if  similarly  engaged  constitutes  no  bar  to  the  maintenance  of  the  ac- 
tion." But  one  is  not  liable  for  placing  stakes  in  his  tidal  flats  in 
such  a  way  as  to  obstruct  another's  right  of  taking  fish  there.*'  Where 
the  injury  is  caused  in  one  county  and  results  in  another,  the  action 
may  be  brought  in  either ;  and  in  case  the  action  extends  into  more 
than  one  coimty,  it  may  be  brought  in  either.*** 

396.  Conflict  between  private  rights. —  The  rights  of  the  owner  of  a 
stream  extends  up  and  down  as  far  as  his  land  extends,  and  if  he 
owns  soil  on  one  shore  of  the  stream  his  rights  extend  to  the  center.* 

*WeId  v.  Hornby,  7  East,  196,  3  Smith,  ^Morris  ▼.  Graham,  16  Wash.  343,  58 

ti4.  Am.  St.  Rep.  33,  47  Pac.  752. 

'Cherry  Point  Fish  Co.  v.  Nelson,  25  "'Locke  v.  Motley,  2  Gray,  265. 

Wash.  658,  66  Pac.  55.  ^*Barden  v.  Crocker,    10    Pick.    383; 

But   where   immemorial   custom   and  Hamilton  ▼.  Donegall,  3  Ridgeway,  267, 

legislative  regulation  recognize  the  erec-  324. 

tion  of  fish  traps  in  navigable  waters  as  ^Royal  Fishery  of  the  Banne,  Davies, 

a  reasonable  use,  so  long  as  they  do  not  149 ;  Zetland  v.  Clover  Incorporation  of 

obstruct  navigation  they  are  not  indict-  Perth,  L.  R.  2  H.  L.  Sc.  App.  Cas.  70. 

able  as  a  public  nuisance.    Boatioright  ▼.  A  riparian  proprietor  ad  medium  filum 

Bookman,  Rice  L.  447.  of  a  private  stream  has  a  several  fishery 

^Wilson  V.  Codyre,  27  N.  B.  320.  in  the  waters  over  his  own  land,  and  not 

"  By  the  North  Carolina  statutes  fish-  a  common  fishery  in  the  stream.   Snape 

ing  with  pod-nets  is  made  subservient  to  v.  Dohhs,  1  Bing.  202,  8  J.  B.  Moore.  23. 

fishing  with  seine  drawn  from  the  shore.  The  common-law  presumption  is  that, 

Bettrick  v.  Page,  82  N.  C.  65;  Rea   v.  where   land  is    possessed    by    diflferent 

Bampton,  101  N.  C.  51,  9  Am.  St.  Rep.  parties  on  either   side  of  a  river,   the 

21,  7  R.  E.  640.  right  of  fishing  in  the  river  belongs  to 
Vol.  n.— Watebs,  90. 
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The  possessor  of  a  prima  facie  right  to  lish  for  salmon  on  one  side  of 
a  river  has  the  right  of  challenging  a  daim  to  fish  from  the  opposite 
side  of  the  river.*  Where  a  sand  bank  has  formed  in  a  tidal  river,  in 
which  the  opposite  proprietors  have  a  salmon  fishery  extending  to  th<^ 
center  of  the  river,  and  such  sand  bank  divides  the  river  at  low  water 
into  two  equal  sti*eams,  a  line  drawn  down  the  middle  of  the  river  at 
low  water,  taking  the  two  channels  together,  is  to  be  regarded  as  the 
limit  or  dividing  line  between  the  respective  fisheries.^  The  right  of 
fishery  possessed  by  opposite  owners  on  a  fresh-water  stream,  being  in 
the  nature  of  a  tenancy  in  common,  the  act  of  either  in  spreading  his 
nets  acix>ss  the  river  and  using  the  whole  fishery,  coupled  with  nonuser 
of  the  opposite  tenant,  is  not  sufficient  to  raise  a  presumption  of  a 
grant  from  the  nonusing  tenant  to  the  other,  as  such  acts  are  consist 
eiit  with  the  nature  of  the  tenancy  in  the  absence  of  an  actual  ouster.* 
When,  in  disposing  of  its  eminent  domain,  the  state  grants  a  privair 
fishery  as  appurtenant  to  property  on  one  side  of  a  stream,  those  wbc 
subsequently  accept  deeds  of  land  on  the  other  side  can  claim  no  in- 
terest therein.'  Private  rights  of  fishery  may  be  modified  by  con- 
tract* A  mere  license  to  fish  in  water  in  front  of  his  property  wil) 
not  prevent  the  riparian  owner  from  proc;eeding  to  erect  a  wharf.* 
The  consideration  for  an  exclusive  right  of  fishery  fails  if  the  grantor 
subsequently  grants  rights  to  another.®  A  lessee  of  oyster  ground 
from  a  to^^-n  cannot,  in  the  absence  of  a  statute  authorizing  it,  recover 
against  the  town  damages  sustained  by  his  alleged  eviction  due  to  the 
construction  of  a  bridge  across  the  leased  land  with  the  consent  of  the 
town,  which  assumed  the  management  and  control  of  the  structure, 
since  the  erection  of  the  bridge  is  an  act  of  sovereign  jx>wer.'     ?st> 

each  ad  medium  filum  aquae^  and.  if  the       *  An  heir  who  contracts  with  a  widow 

lord  of  the  manor  has  that  right,  it  must  for  lier  dower  right  in  a  fishery  wliicli 

be  shown.    Lamb  v.  Xetcbigginf  1  Car.  k  has  been  set  off  without  specifjing  the* 

K.  549.  days  upon  which  she  can  fish  is  estopped 

^Stuart  V.  McBarnet,  L.  R.  1  H.  L.  Sc.  to  deny  her  right  to  the  fishery  to  avoid 

App.  Cas.  387.  compliance  with  his  contract.     Rus^^U 

'Wadderhurn  v.  Faterson,  2  Sc.  Sess.  v.  Russell,  15  Gray,  159. 
Cas.  3d  series,  902.  A  condition   that    the    vendors   of  i 

*Hauman  v.  Kinaella,  8  Ir.  C.  L.  Rep.  fishing  plant  will  not  become  interested 

290,  Affirmed  in  11  Ir.  C.  L.  Rep.  249,  in  a  similar  business  "upon,  along,  or 

as  far  as  this  point  was  involved ;  but  off  the  Atlantic  seaboard"  refers  to  all 

the    judgment     was     reversed    on     the  the  waters  adjacent  to  the  eastern  coast 

ground  that  the  court,  in  setting  aside  of  the  United  States,  including  all  the 

the   verdict  found   for   the   plaintiff  at  indentations  along  the  coast.    American 

the  trial,  and  directing  a  verdict  to  be  Fisheries  Co.  v.  Lcnnrn,  118  Fed.  86fl. 
entered  for  the  defendant,  erred  in  so       ^Tinicitm  Fishiiig  Co.  v.  Carter,  61  Pa. 

directing  the  verdict,   and  should  have  29.  100  Am.  Dec.  597. 
granted  a  new  trial,  which  was  accord-       *Taun1on  v.  Castrell.  4  Pick.  275. 
ingly  done.  •Hall  v.  Oifster  Bay,'Ql  App.  Div.  608,. 

'yickerson  v.  Brackrit,  10  Mass.  212.  70  N.  Y.  Supp.  710. 
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tenant  in  common  can  deprive  his  cotenant  of  the  enjoyment  of  th(^ 
fishery,***  and  one  can  maintain  an  action  against  the  other  only  for 
permanent  injury  to  the  fishery.^*  If  a  grant  of  land  is  made  to  cer- 
tain persons  as  trustees  for  settlers  on  it  who  have  a  right  to  take  fish 
in  the  adjoining  waters,  the  fishery  is  common  to  all  the  settlers,  and 
cannot  be  exclusively  claimed  by  the  trustees;  and  regulations  may 
be  made  for  die  taking  of  fish  whidi  will  exclude  the  trustees,  al- 
though they  have  the  title  to  the  land  bordering  on  the  fishing  place.  ^^ 
The  grantee  of  a  riparian  owner's  several  fishery  has  the  right  to  use 
the  adjoining  shore  above  low-water  mark  only  so  far  as  necessary 
and  as  it  has  been  used  in  the  fishery ;  and  the  grantor  may  make  any 
use  thereof  which  does  not  injure  or  impede  the  use  of  the  fishery.^* 
When  the  owner  of  a  manor  and  fishery  grants  the  former  without  an 
express  reservation  of  fhe  right  of  drawing  his  nets  on  the  shore,  the 
notorious,  continued  exercise  of  that  privilege  for  more  than  twenty 
years  will  raise  a  presumption  of  such  reservation  grant-**  Salmon 
fishings  being  inter  regalia  of  the  Crown  (Scottish),  a  prior  grant  of 
the  shore  does  not  preclude  a  grant  of  the  said  fishery  in  favor  of  one 
having  no  interest  in  any  adjoining  shore;  and  such  subsequent 
grantee  may  draw  his  nets  on  the  banks  of  the  prior  grantee's  grounds 
without  his  consent,  that  being  a  pertinent  right  to  the  fishery.*' 

397.  Interference  with  captured  fisli. —  In  State  v.  8haw^  the  doc- 
trine with  reference  to  captured  fish  is  carried  a  little  further  than  it 
has  before  been  carried.  In  it  the  fish  had  not  been  secured  beyond  a 
possibility  of  escape,  which  point  has  been  emphasized  in  most  of  the 
other  cases.  But  in  it  also  was  an  element  which  does  not  appear  in 
the  other  cases.    That  element  consisted  in  the  fact  that  a  private  net 

^Mott  Y.  Underucoodg  148  N.  Y.  463,  as  well  as  the  space  between  high  and 

32  T^  R.  A.  270,  51  Am.  St.  Rep.  711,  low  water  marks  as  far  as  may  be  neces- 

42  N.  E.  1048,  Affirming  73  Hun,  509,  sary  and  usual.    The  grantee,  in  the  na- 

26  K.  Y.  Supp.  307.  ture  of  things,  must  have  exclusive  poe- 

"  Hence,  he  cannot  maintain  such  ae-  session  for  the  time  he  is  fishing  and  for 

tion  against  the  other  for  digging  a  de-  that  purpose ;  the  grantor  for  all  other 

posit  of  marl  out  of  a  small  strip  of  times  and  for  all  other  purposes.     Tin- 

land  on  the  river  bank  attached  to  the  icum  Fishing  Co.  v.  Garter,  61  Pa.  21, 

fishery,  but  which  did  not  injure  it.  his  100  Am.  Dec.  597. 

proper  remedy  being  to  compel  such  co-  The  grant   of    a   salmon    fishery    in 

tenant  to  account.    Smith  v.  Sharpe,  44  Maine  waters  refers  to  the  privilege  of 

K.  C.  (Busbee  L.)  01.  making  grapplings  for  the  weir  or  the 

**\ieker8on  v.  Enschett^  10  Mass.  212.  permanent  structures  fast  to  the  shore. 

"^Hnrt  V.  HUl,  1  Whart.  124.  Duncan  v.  Sylvester,  24  Me.  482,  41  Am. 

A  right  to  take  fish  is  a  profit  d  pren-  Pec.  400. 

dre  i>  alieno  solo.     It  requires  for  its  "firay  v.   Bond,  2  Brod.  &  B.  067,  5 

use  and  enjoyment  exclusive  occupancy  J.  B.  Moore,  627. 

daring  the  period  of  fishing.    It  implies  ^Gammell  v.  Woods  d  Forest  Comrs. 

the  right  to  fix  stakes  as  capstans  for  3  Macq.  II.  L.  Cas.  419. 

the  purpose  of  drawing  the  seine,  and  '  67  Ohio  St.  167,  60  L.  R.  A.  481,  66 

the  occupancy  of  the  bank  at  high  tide  N.  E.  875. 
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or  trap  which  already  contained  the  fish  was  made  use  of  by  defend- 
ants to  secure  them.  So  far  as  defendants  were  oonoemed,  therefore, 
the  means  of  escape  were  in  fact  cut  ofE,  and  defendants  were  justly 
hold  liable  for  taking  the  fish  from  the  trap.  The  court  held  that 
when  fish  are  inclosed  in  a  net  or  any  other  inclosed  place  which  is 
private  property,  from  which  they  may  be  taken  at  any  time  at  the 
pleasure  of  the  owner  of  the  net  or  inclosure,  the  taking  of  them 
therefrom  by  a  stranger  with  felonious  intent  will  be  larceny.  This 
decision  implies  that  if  the  fish  are  fast  in  a  trap  from  which  they 
cannot  escape  they  are  the  property  of  the  owner  of  the  trap,  although 
it  may  be  located  in  a  public  water.*  There  is  no  liability,  however, 
for  frightening  fish  which  another  is  endeavoring  to  take,  by  reason 
of  which  they  are  not  secured.*  Xor  is  there  any  liability  for  merely 
anticipating  the  capture  of  fish.*  There  can  be  no  property  in  the 
fish  before  they  are  caught'  And  it  is  immaterial  that  one  claiming 
the  fish  o\%'ns  the  land  over  which  they  are  swimming.*  Plaintiff  was 
not  in  possession  of  a  shoal  of  fish  so  as  to  entitle  him  to  maintain 
trespass  against  another  for  taking  them,  where  at  the  time  of  the 
taking  he  had  cast  a  seine  nearly  around  them,  but  had  left  a  small 
space  which  the  seine  did  not  fill  up,  although  he  placed  his  fisher- 
men around  the  opening  and  splashed  and  disturbed  the  water  so 
that  the  fish  could  not  escape,  and  through  which  opening  the  de- 
fendant's boats  were  rowed,  they  casting  another  seine  and  taking  the 
fish.''  The  construction  of  a  wire  fence  across  the  mouth  of  a  cove 
does  not  give  one  such  possession  of  fish  caught  and  placed  in  the 
water  therein  that  he  can  retain  title  to  them  after  they  are  thus  re- 
stored to  their  natural  element* 

897a,  Interference  with  private  fishery. —  Even  in  a  private  fishery, 
if  the  water  therein  is  connected  with  that  of  other  property  the  owner 
of  the  fishery  has  no  title  to  the  fish,  and  in  case  of  interference  with 
the  fishery  the  remedy  is  trespass,  and  not  a  possessory  action  for  the 
fish.^     It  has,  however,  been  held  that  the  owner  of  a  fishery  has  a 

*Treat  ▼.  Parsons,  84  Me.  520,  24  Atl.  •Boilers  v.  Rollers,  77  Md.  148,  20  L 

946.  R.  A.  94,  39  Am.  St.  Hep.  404,  26  Atl. 

*Slingerland  v.  Tnternational  Contract-  188. 

ing  Co.  43  App.  Div.  215,  60  N.  Y.  Supp.  *  Bracton,  De  Legibua,  Lib.  n.,  F.  9. 

12.  The  oxmet  of  the  land  covered  by  and 

*Btevens  v.  Jeacorke,  11  Q.  B.  731,  17  surrounding  a  pond  or  small  lake  hta 

L.  J.  Q.  B.  N.  S.  163,  12  Jur.  477.  the  exclusive  right  of  taking  fish  thei^ 

*Tard  v.  Carman^  3  N.  J.  L.  937 ;  Mat-  from,  but  his  title  to  the  fish  is  no  dif- 

thews  V.  Treat,  75  Me.  594.  ferent  or  greater  because  such  pond  has 

•People  V.  Doxtater,  75  Hun,  472,  27  no  regular  outlet  but  connects  with  a 

N.  Y.  8upp.  481.  stream    only    during    periods    of  hi|:h 

Woung  v.  Hichens,  Davison  k  M.  592,  water,  at  which  times  the  fish  are  at  lib- 

6  Q.  B.  606.  erty  to  pass  from  or  into  such  pond  from 
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property  in  tihe  fish  and  may  bring  trover  against  one  taking  them 
without  right*  This  doctrine  must,  however,  be  limited  to  waters 
which  have  no  connection  with  those  on  other  property  so  that  they 
are  exclusively  private.  If  the  fish  are  confined  in  ponds  on  private 
property  in  such  a  way  tliat  they  cannot  escape  therefrom,  the  title 
is  in  the  owner  of  the  pond  and  the  public  acquires  no  right  to  the 
fish,  although  the  ponds  are  stocked  at  public  expense.^  A  private 
fish  pond  is  an  exclusively  private  affair  and  may  be  constructed  with- 
out authority  from  the  Crown.*  The  breaking  of  the  barriers  by 
which  fish  are  confined  in  a  private  pond  is  waste  on  the  part  of  a 
tenant.'  Statutes  for  the  protection  of  fish  in  private  waters  refer 
to  those  only  which  are  confined  exclusively  to  water  on  the  land  of 
one  person**  A  notice  adjacent  to  a  private  pond  or  stream  forbid- 
ding trespassers  of  every  kind  in  the  waters  and  upon  the  shores  of 
said  pond  or  stream  is  not  sufficient  to  give  notice  that  the  waters 
are  private  and  used  for  the  propagation  of  fish,  and  which  will  bring 
one  within  a  statute  punishing  a  trespasser  in  such  private  preserves  J 
The  legislature  may  give  the  owner  of  a  stream  the  right  to  inclose  it 
for  the  cultivation  of  fish,  and  forbid  other  persons  from  interfering 
with  the  fish  contained  therein.® 

388.  Bight  to  ilih  in  lakes.—  Since  the  right  to  fish  follows  the  title 
to  the  soil,  there  is  no  public  right  of  fishery  in  a  lake  the  title  to  the 
bed  of  which  is  in  private  ownership.  In  England,  the  title  to  in- 
land lakes  is  not  in  the  Crown  but  in  the  riparian  owners,  and  there- 
fore there  is  no  public  right  of  fishery  there. ^  But  in  this  country 
the  title  to  ihe  beds  of  the  large  lakes  is  in  the  public*  And,  there- 
fore, with  respect  to  such  lakes  the  public  have  a  right  of  fishery.^ 

the  strcAin.    His  title  is  the  same  ae  if  by  different  persons,  although  they  are 

the  pond  Of  laJcewasa  bayou  having  jm-  inclosed  on  every  side  except  on  that 

interrupted  connection  with  tiie  stream,  towards  the  river.     Lisle  v.  Brown,    1 

People  V.  Bridges,  142  lU.  30,  16  L.  R.  Marsh,  127,  5  Taunt.  440. 

A.  684.  .31  N.  £.  115.  ^€om,  ex  rel  Qlenhum  Fish  d  Game 

*fimith  V.  Kemp^  2  Salk.  637,  Holt,  Protective  Asso,  v.  Singer,  3  Lack.  Legal 

322.  News,  230. 

*Be0rh  v.  Morgan,  67  N.  H.  520,  68  *Eastham  v.  Anderson,  119  Mass.  526. 

Am.  St.  Rep.  602,  41  Atl.  340;  Albright  ^Bristow  v.  Cormioan,  L.  R.   3  App. 

▼.  Coriright,  64  N.  J.  L.  330,  48  L.  R.  Gas.  641;  Johnston    v.    Bloomfield,    Jr. 

A.  616,  81  Am.  St.  Rep.  504,  45  Atl.  634.  Rep.  8  C.  L.  68 ;  Pery  v.  Thornton,  Ir. 

•AnanffMOus,  6  Mod.  183.  L.  R.  23  Eq.  402. 

*Moyle  V.  Mayle,  Owen,  66.  '  See  ante,  §  58. 

*Reynolds  v.  Com.  03  Pa.  458;  Ben-  *Kuchn  v.  MiltooAikee,  83  Wis.  583,  18 

seoter  v.  Long,  157  Pa.  208,  27  Atl.  674.  L.  R.  A.  553,  53  N.  W.  912;  Dioelle  v. 

A  stream  of  water  is  not  within  in-  Wilson,  14  Ohio  C.    C.    551;    Bodi    v. 

deaed  lands  within  the  meaning  of  a  Winous  Point  Shooting  Club,  57  Ohio> 

statute  prescribing  a  penalty  for  fishing  St.  22G,  48  N.  E.  044 :  Sloan  v.  Biemil- 

m  inclosed   grounds  where  the  stream  ler,  34  Ohio  St.  402,  8  Rep.  566. 

between  paroela  oi  land  owned  The  ooiut  said  that  it  is  obviously 
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So,  ixrhere  the  title  to  smaller  lakes  and  ponds  has  been  retained  by 
the  public^  the  right  of  fishery  is  also  retained-*  But  where  waters 
are  private  property,  although  superficially  larger  than  what  are 
known  in  the  New  England  states  as  great  ponds,  the  fishery  thereia 
is  private,  and  the  owner  may  maintain  trespass  against  one  who  en- 
ters and  takes  fish  therein  which  the  owner  propagates.^  But  the 
right  may  be  taken  by  the  state  under  its  power  of  eminent  domain 
upon  the  making  of  compensation.^  A  private  lake  or  pond  or  wa- 
ters within  the  Michigan  statute  relating  to  fishing  rights  of  owners 
of  such  waters  are  those  which  are  not  navigable,  and  where  the  soil 
under  and  on  their  borders  is  owned  exclusively  by  persons  who  claim 
the  waters  as  their  private  property,  and  which  have  no  connection 
^vith  other  streams  of  waters  which  are  public  and  through  whidi 
fish  may  pass.^  Ownership  of  the  soil  on  the  shore  of  a  pond  will 
give  no  right  to  fish  in  it  if  the  title  to  the  pond  is  in  another.'  A 
pond  the  bed  of  which  is  held  in  trust  for  the  public  use,  situated 
wholly  within  land  conveyed  by  a  governmental  grant  of  township 
lots,  is  not  "wholly  within  the  control''  of  the  littoral  proprietor  with- 
in the  terms  of  the  statute  forbidding  the  taking  of  fish  from  waters 
"wholly  within  the  control  of  the  owner  of  the  land  around  it'** 
Where  it  has  always  been  a  public  custom  to  take  fish  from  a  pond, 
trespass  will  not  lie  against  one  who,  in  the  absence  of  any  notifica- 
tion to  the  contrary,  may  understand  tliat  he  is  licensed  thereto,  al- 
though the  pond  is  in  fact  private.*^  Each  of  the  owners  of  adjoin- 
ing tracts  of  land  over  which  a  reservoir  was  constructed  has  only  a 
several  right  of  fishery  in  the  water  over  his  land,  and  upon  the  draw- 
ing off  of  the  water  they  do  not  become  tenants  in  common  in  tlie 
fish,  under  a  statute  authorizing  them  to  take  the  water  out  of  the 

just  that  the  fishery  in  such  waters  as  28  Atl.  22 ;  Ve-pee-nauk  Club  v.  WUnt^ 

Lake  Erie  and  iU  hays  should  be  as  free  96  Wis.  290,  71  N.  W.  661. 

and  common  as  upon  tide  waters,  and  *Neic  England  Trout  d  Salmon  Clvb 

alike  subject  to  contrcd  by  public  au-  v.  Mather,  68  Vt.  338,  33  L.  R.  A.  560. 

thority.     The  reason  for  regarding  the  35  Atl.  323;  Beckman  ▼.   Kreamer,  43 

right  as  public  is  as  great  there  as  in  IU.  447,  92  Am.  Dec.  146 ;  Re  Prwinml 

the  seas,  and  we  have  no  hesitation  in  Fisheries,  26  Can.  6.  C.  444;  Lemheck 

«ayin^  that  the  right  of  fishing  in  these  v.  Nye,  47  Ohio  St.  386,  8  L.  R  A.  578, 

waters  is  as  open  to  the  public  as  if  they  21  Am.  St.  Rep.  828,  24  N.  E.  686. 

were  subject  to  the  ebb  and  flow  of  the  *8tate,  Alhnght,  Prosecutor,  ▼.  Sussa 

tide.    Sloan  v.  Biemiller,  34  Ohio  St.  492,  County  Lake  d  Park  Commission,  68  N. 

8  Rep.  566.  J.  L.  523,  53  Atl.  612. 

•Barrotcs  ▼.  McDermott,  73  Me.  441 ;  ^Re  Water  Rights,  6  Det  L.  N.  No.  U. 

West  Roxbury  y.  Stoddard,  7  Allen,  158.  'Baylor  ▼.  Decker,  133  Pa.  168, 19  AtL 

An  owner  of  a  governmental  grant  of  351. 

land  surrounding  a   large  pond  cannot  *State  v.  Welch,  66  N.  H.  178.  28  Atl. 

obtain  an  injunction  to  restrain  an  in-  21. 

dividual   from    fishing    therein.     Percy  ^^Bfnrsh  v.  Colby,  39  Mich.  626,  23  Am. 

Summer  Club  v.  Welch,  66  N.  H.  180,  Rep.  439. 
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reservoir  once  in  seven  years  for  the  purpose  of  taking  the  fish  there- 
in, but  each  is  entitled  to  the  fish  left  on  his  soil.^  ^  Where  the  only 
connection  between  what  would,  otherwise,  have  been  two  separate 
bodies  of  water  is  a  narrow  and  very  shallow  channel,  over  which  a 
•causeway  has  existed  for  forty  years,  they  do  not  constitute  one  body 
or  lake  so  as  to  bring  adjoining  proprietors  within  the  rule  that  pro- 
prietors of  land  on  a  single  body  of  water  may  exercise  their  rights 
of  fishery  therein  in  common,  and  the  riparian  proprietors  on  these 
lakers  are  limited  to  the  particular  body  of  water  which  the  lands  ad- 
join.  * 

399.  Bights  in  mill  ponds. —  A  mill  pond  belongs  to  the  class  of 
Tvaters  in  which  the  fishery  is  private.^  And  there  is  no  right  to  fish 
there  without  the  consent  of  the  owner ;  but  the  right  of  fiishery  may 
"be  granted  to  another  while  reserving  title  to  the  pond.^  The  owner 
of  the  land,  and  not  of  the  pond,  owns  the  water,  and  therefore  if 
the  owner  of  the  mill  has  merely  a  flowage  right  the  owner  of  the  land 
will  control  the  fishery.^  But  a  release  and  discharge  by  the  owner 
•of  a  part  of  the  land  covered  by  an  artificial  pond  created  by  the 
owner  of  the  remaining  land,  of  all  claims,  easements,  privileges,  and 
rights  except  the  use  of  the  water  for  milling  purposes,  releases  his 
right  to  fish  in  the  water  over  his  own  land  as  well  as  that  of  the  other 
owner,  secured  by  a  former  agreement  between  them  conferring  upon 
the  person  executing  the  release  the  use  of  the  water  for  fishing  and 
boating  purposes.^  A  reservation  in  a  grant  of  a  mill  and  the  neces- 
sary power,  of  "the  right  and  privilege  of  fishing  in  the  waters  of  said 
mill/'  reserves  the  sole  fishery  and  not  an  easement.'^ 

400.  Rights  under  fish-cnltnre  acts. —  As  has  already  been  seen,^ 
where  the  state  owns  the  water  in  which  a  fishery  exists,  its  power  of 

^Rnape  r.  Dohhs,  8  J.  B.  Moore,  23,  1  to  the  principal  grant.    Smith  ▼.  Miller, 

JUnfC.  202.  5  Mason,  191,  Fed.  Gas.  No.  13,080. 

"^Mackenzie  v.  Bankes,  L.  R.  3  App.  *Si4wcll  v.  Qreig,  17  Misc.  165,  40  N. 

Cas,  1324.  Y.  Supp.  968. 

^Waters  v.  lAlley,  4  Pick.  145,  16  Am.  *Pag€t  v.  Milles,  3  Dougl.  43. 

Dec.  333.  *  See  ante,  ft  381. 

*Rii?aux  V.  Fauch,  34  Assize,  pi.  11.  Under  ff  9,  Mass.  act  1860,  to  enoour- 

*Paine  v.  Woods,  108  Mass.  160.  age  the  cultivation  of  useful  fishes,  the 

An  exclusive  fishery  in  non-navigable  whole  of  a  great  pond  may  be  leased  sub- 
waters  has  its  source  in  ownership  of  the  ject  to  the  restrictions  that  the  appli- 
9oil,  and  is  not  devested  by  a  le^stative  ances  and  inclosures  for  the  purpose 
act  condemning  the  land  to  the  use  of  shall  not  occupy  more  than  one  tenth 
another  for  mill  purposes.  Bolyoke  of  the  pond,  and  shall  be  so  placed  aa 
Watn-Poiver  Co,  v,  Lj^an,  15  Wall,  not  to  debar  reasonable  ingress  to  and 
500,  21  L.  ed.  133.  egress  from  it,  and  that  any  public  right 

But  in  one  case   it  was  held  that  a  in  the  pond,  other  than  the  right  of  fish- 
lease  conveying  all  the  land  which  might  ing,  shall  not  be  affected.    Com,  v.  Tin- 
he  flowed  from  a  certain  dam  passes  the  cent,  108  Mass.  441. 
-crater  and  the  fish  therein  as  incidents  And  it  is  illegal  to  fish  in  a  great  pond 
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regulation  includes  the  right  to  make  the  fishery  in  it  exclusive  for 
the  purpose  of  cultivating  food  fishes.  And  for  this  purpose  it  may 
make  leases  to  private  individuals  of  the  right  to  control  the  water 
and  take  the  fish  therefrom.  The  rights  -of  the  lessee  will  depend 
upon  compliance  with  the  terms  of  the  statute.  The  lessee  has  an 
exchisive  fishery  when  he  has  occupied  the  pond  effectively,  altibougt 
not  in  the  manner,  nor  by  the  appliances,  expected  by  the  legislature, 
unless  the  manner  of  occupation  is  specified  so  as  to  be  a  condition  to- 
the  exercise  of  his  rights.*  Closing  the  outlet  to  the  pond  with  a 
wire  screen  establishes  a  sufficient  occupation.^  But  absolute  own- 
ership of  the  fish  exists  only  while  they  are  kept  under  the  control  of" 
the  owner.*  If  the  ponds  have  been  leased  for  fish  cultivation,  no- 
fishing  can  be  done  in  the  pond,  although  only  common,  migratory 
fish  are  taken.'  The  legislature  may  provide  for  the  creation  of  fish- 
culture  ponds  on  private  property,  and  prohibit  strangers  from  in- 
terfering with  them  under  a  penalty.*  If  the  statute  provides  for 
the  creation  of  such  ponds  on  private  property  the  water  must  be  of 
such  a  character  that  the  fish  can  be  confined  wholly  on  the  property 
of  the  owner  of  the  pond.''  But  the  mere  fact  that  one  who  cultivates, 
fish  in  a  pond  does  not  own  the  whole  pond,  and  there  is  nothing  to 
prevent  the  fish  from  going  over  land  of  another  person,  will  not  give 
strangers  a  right  to  fish  over  the  land  of  the  one  cultivating  the  fish, 
without  his  permission.®  To  entitle  a  landowner  to  the  protection^ 
of  the  fish-culture  acts,  he  must  make  reasonable  efforts  to  protect  and 
propagate  the  fish ;  and  it  is  not  sufficient  for  him  merely  to  put  a 
few  fish  into  the  water  for  propagation,  without  any  further  effort 
to  secure  the  end  in  view.®  Public  waters  lawfully  assigned  therefor 
\inder  the  Massachusetts  law  of  1869  for  the  cultivation  of  fish,  un- 
til abandoned,  are  *'a  place  in  which  fishes  are  lawfully  artificially 
cultivated  or  maintained"  within  the  statute,  the  question  whether 
any  particular  means  should  be  taken  to  carry  out  that  purpose  being 
for  the  commissioners  to  determine  in  framing  the  lease.  ^^       The 

leased  by  the  commonwealth  for  the  cul-  ^Reynolds  v.  Com.  93  Pa.  468;  Ben- 
tivation  of  useful  fishes,  though  the  scoter  v.  Long,  157  Pa.  208,  27  Atl.  674. 
fishing  be  for  other  fish  than  the  useful  In  People  v.  Hall,  8  App.  Div.  15,  40* 
fish  alleged  to  be  cultivated  in  the  pond.  N.  Y.  Supp.  183,  the  question  was  raised. 
Com.  y.  Richardson,  142  Mass.  71,  7  N.  but  not  decided,  whether  a  pond  could  be 
E.  26.  protected     as     a     private    propagating 

^Com.  V.  Weatherhead,  110  Mass.  176    ground,  which  was  not  wholly  on  the 

*Com.  V.  Weatherhead,  110  Mass.  175.   land  of  the  one  claiming  it. 

*Com.  V.  Perley,  130  Mass.  469.  'Com.  v.  Skatt,  162  Mass.  219,  38  N. 

*Com.  V.  Vincent,  108  Mass.  441.  E.  499. 

*Coni.  ex  rel.  Olenhurn  Fish  <t  Game       'Benscoter  v.  Long,   157   Pa.  208,  27.. 
Protective  Asso.  v.  Singer,  19  Pa.  Co.  Ct.   Atl.  074. 

r,27:  State  v.  Welch,  66  N.  H.  178,  28       ^^Com.  v.  Vincent,  108  Mass.  441. 
Atl.  21. 
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owner  of  premises  used  for  fish  culture^  having  stood  by  and  seen 
large  expenditures  made  in  the  construction  of  a  meadow  stream  on 
adjoining  premises  for  the  purpose  of  fish  culture,  is  not  entitled  ta 
an  injunction  restraining  diversion  on  such  premises  of  water  from 
a  natural  water  course  into  the  meadow  stream,  where  the  water  is. 
restored  to  its  natural  diannel  on  such  adjoining  premises  in  substan- 
tially the  same  condition  as  to  quantity  and  quality  as  before  such 
diversion.**  In  the  statute  providing  that  "the  fish  and  game  war- 
den of  the  state  may  take  from  any  of  the  public  waters  of  the  state- 
at  any  time  and  in  any  manner  any  fish  for  the  purpose  of  propagat- 
ing or  restocking  other  waters,'*  other  waters  means  public  waters, 
and  not  private  ponds.**  A  provision  that  the  lessee  of  a  privilege 
of  cultivating  fish  in  a  part  of  a  public  pond  may  occupy  the  whole 
of  the  part  so  assigned,  with  appliances  and  inclosures  ''for  the  tak- 
ing" as  well  as  the  cultivation  of  the  fish,  is  valid  under  a  provision 
of  the  law  authorizing  the  taking  from  such  waters  when  and  where 
said  lessee  pleases.*' 

401.  Bight  of  municipal  corporation.—  The  legislature  has  the  right 
to  confer  upon  a  municipal  corporation  the  power  to  regulate  the 
fisheries  within  its  limits.*  But  except  in  private  waters  of  which 
the  municipality  has  the  title,  it  has,  In  the  absence  of  statute  or  cus- 
tom,* no  title  to,  or  exclusive  control  over,  the  fisheries  within  its 
limits.  Grants  to  municipal  corporations  have  the  same  effect  as. 
those  to  private  individuals,  so  that  in  case  of  a  grant  of  land  imder 
tide  waters  no  exclusive  title  to  the  fishery  will  pass  unless  it  is  ex- 
pressly mentioned.®  The  power  of  the  l^slature  to  grant  exclusive 
rights  of  fishery  includes  the  power  to  vest  such  rights  in  municipali- 
ties.*    And  the  l^slature  may  divide  the  fisheries  of  a  municipal 

^Castalia  Trout  Cluh  Co.  v.  Castalia  limits  if  they  have  not  been  appropri- 
Sporting  Cluh,  8  Ohio  C.  C.  104.  ated  by    the*  legislature.     Coolidge    v. 

''State  y.  Sears,  115  Iowa,  28,  87  N.   WUliame,  4  Mass.  140. 
W.  735.  •Proctor  v.  Wells,  103  Mass.  216. 

"Coi».  V.  Vincent,  108  Mass.  441.  But  a  town  owning  land  covered  by 

'See  ante,  {  381;  Stephenson  y.  tide  water  may  regulate  the  fishcriea 
Oooeh,  7  Me.  152.  therein,  although  the  state  has  also  made 

A  statute  giving  a  town  the  right  to  regulations  applicable  to  the  place.  Rog- 
regulate  the  times  and  manner  of  taking  ers  v.  Jones,  1  Wend.  237,  19  Am.  Dec 
ti^h  within  its  limits,  and  to  sell  the  493. 

Tight  of  taking  them,  applies  only  to  *Wilson  v.  Codyre,  27  N.  B.  320. 
shore  used  for  that  purpose,  and  not  to  A  grant  by  the  sovereign  to  the  inhale 
the  tidal  water  adjacent  to  the  shore,  Hants  of  a  town  of  a  tract  of  land  in- 
although  it  may  be  within  the  limits  eluding  the  waters  of  a  tidal  bay,  "to- 
of  the'to¥m.  Coolidge  v.  Williams,  4  gether  with  all  rivers,  waters,  beaches. 
Mass,  140.  creeks,  harbors,  fishing,   and  all   other 

'  By  the  common  law  of  Massachusetts  franchises  to  said  tract  appertaining,"' 
s  municipal  corporation  may  appropri-  will  give  such  inhabitants  the  exdusive^ 
ate  the  fish  in  tidal  waters  within  its  right  to  the  oyster  fisheries  within  the 
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<3orporation  as  it  chooses,  upon  the  subsequent  division  of  the  munici- 
pality.** By  long-eontinued  use  and  control  of  a  fishery  the  munici- 
pality may  establish  title  by  prescription  or  presumption  of  grant.^ 
The  municipality  may  make  necessary  regulations  for  the  control  of 
fisheries  in  water  the  soil  of  which  belongs  to  it,  in  addition  to  thosio 
■established  by  the  legislature,  unless  it  is  prohibited  from  so  doing." 
But  it  cannot  make  regidations  in  conflict  with  those  of  the  legisla- 
ture, and,  in  case  the  legislature  attempts  to  regulate  the  entire  fish- 
■ery,  it  will  deprive  the  municipality  of  the  power  to  make  regula- 
tions.' A  state  may  grant  to  a  town  bordering  on  tide  w^ater  the 
power  to  grant  exclusive  privileges  to  individuals  to  plant  and  n^ 
move  oysters  from  the  waters.®  If  a  town  has  title  to  a  fishery,  it 
may  lease  the  same.^^  But  it  has  no  right  to  make  exclusive  grant*^ 
•of  such  right.**     No  notice  to  the  city  or  town  within  which  a  pond 


limits  of  the  grant.  Brookh^ven  T. 
Strfmg,  60  N.  Y.  56. 

The  statute  of  1855,  chap.  401,  regu- 
lating fisheries  in  Taunton  great  river 
and  dividing  the  whole  fishery  into 
shares  that  belong  to  the  towns  so  far 
as  thej  were  valuable  to  sell  at  auction, 
was  not  affected  by  the  statute  of  1856, 
^hap.  50,  giving  the  proper  authorities 
of  a  citj  Ijing  on  tide  water  the  right 
to  license  weirs  in  the  water  within  its 
liniits  so  far  as  they  would  not  encroach 
upon  the  rights  of  others,  since  the  tak- 
ing of  fish  by  weirs  would,  of  necessity, 
•encroach  upon  the  rights  of  proprietors 
under  the  prior  act.  Hathaicay  v. 
Thomaa,  16  Gray,  290. 

'  Where  a  town  holds  fisheries  in  trust 
for  the  use  of  its  inhabitants,  the  legis- 
lature, upon  dividing  the  territory,  may 
provide  that  the  original  town  shall  con- 
tinue to  hold  the  fishery  in  trust  for  the 
inhabitants  of  both  towns.  North  Yar- 
mouth V.  Skillinga,  45  Me.  133,  71  Am. 
Dec.  530. 

A  provision  in  a  statute  separating 
•certain  territory  from  a  town  and  creat- 
ing it  into  a  separate  township,  that  it 
shall  pay  its  proportion  of  the  debts  of 
the  former  town  and  be  entitled  to  ita 
share  of  the  property  of  said  town,  doea 
not  give  it  a  right  to  share  in  the  profits 
of  a  fishery  in  the  former  town.  Tliia 
is  upon  the  ground  that  the  right  of  fish- 
■ery  is  not  property,  Randolph  v.  Brain- 
tree,  4  Mass.  .315. 

•Mannall  v.  Fisher,  5  Jur.  N.  S.  389, 
S  C.  B.  N.  S.  856. 

^Haydcn  v.  ^oyea,  5  Couu.  391;  TH 


Martha  Anne,  Olcott,  18  Fed.  Cas.  No. 
9,146;  RogerH  v.  J<me9,  1  Wend.  237. 

A  law  authorizing  a  municipal  corpo- 
ration to  direct  the  use  and  managemoit. 
and  the  times  and  manner  of  using,  iU 
common  lands  and  meadows  and  the 
other  commons  will  support  an  ordi- 
nance restricting  the  fishery  to  the  in- 
habitants of  the  town,  and  then  onlf 
during  a  certain  open  season.  Rogert  v. 
Jones,  1  Wend.  237. 

But  the  jpower  of  a  town  to  regulate 
fisheries  within  its  limits  does  not  an- 
thorize  it  to  prohibit  all  persons,  except 
its  inhabitants,  from  taking  shell  fl»h 
in  a  navigable  river.  Hayden  v.  Hoyrs, 
5  Conn.  391. 

A  municipal  corporation  can  only  as- 
sume to  regulate  a  fishery  in  tidsl 
waters  when  it  can  show  a  right  of  prop- 
erty to  the  lands  below  low-water  mark, 
and  such  a  title  can  only  be  supported 
by  grant  or  long  possession  to  support 
a  presumption  of  grant:  but  the  fact 
that  such  waters  are  included  within  it^ 
bounds  for  the  purpose  of  jurisdiction 
will  afford  no  such  presumption.  Foi- 
mor  V.  Hicks,  6  Johns.  133. 

*Soufhport  V.  Ogden,  23  Conn.  128. 

^People  V.  Thompsfm,  30  Hun,  457. 

"^Band  v.  Vexcton,  92  N.  Y.  88: 
Ahrams  v.  Hempstead,  45  Hun,  272. 

A  vote  of  a  township  authorizing  the 
staking  out  of  oyster  grounds  in  a  des- 
ignated river  includes  a  oove  that  is 
mainly  formed  by  the  tide  waters  of  the 
river.     Gallup  v.  Tracy,  26  Conn.  10. 

"Di/Z  y.   Wareham,  1  Met  438. 
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wholly  lies,  of  an  intention  to  lease  the  pond,  need  be  given  where  the 
application  is  made  by  the  town  and  the  lease  is  made  to  it.^^ 

402.  Public  right  in  shell  fisheries.—  For  the  most  part,  the  shell 
^sheries  exist  on  land  the  title  to  which  is  in  the  public,  and  the  pub- 
lie  has,  therefore,  a  prima  facie  right  to  enjoy  them.  This  right  is 
subject  to  regulation  by  the  public  itself,  or  to  grants  from  the  public 
which  have  placed  the  title  to  the  beds  in  private  ownership.^  Pri- 
marily, the  title  to  oyster  and  clam  beds  and  the  shell  fish  therein  in 
tide  water  is  absolutely  in  the  people  of  the  state,  and  they  may  regu- 
late and  dispose  of  the  same  as  of  other  property.^  So  long  as  no 
regulations  have  been  made  for  the  enjoyment  of  the  right,  it  is  com- 
mon to  be  enjoyed  by  everyone  who  wishes  to  make  use  of  it^  This 
right  of  fishery  does  not  pass  to  the  grantee  of  the  tide  lands  imless 
it  is  expressly  mentioned  in  the  grant.^  The  public  right  is  not  lost 
<luring  the  reflux  of  the  tide.'  The  shell  fisheries  may,  however,  be 
.granted  to  private  individuals  so  as  to  exclude  the  public  right  of 
fishery  there.*  The  right  to  enjoy  the  fishery  as  one  of  the  public 
•confers  no  private  right.^  The  right  of  the  public  to  take  shell  fish 
from  the  shore  does  not  include  the  right  to  take  the  soil  or  dead  shell 
fish  imbedded  therein.' 

402a.  Begnlation  of  shell  fishery.— The  fact  that  the  right  to  take 
^hell  fish  is  conmion  to  all  requires  some  regulations  of  the  fisheries 
to  prevent  their  obstruction  and  to  protect  them. for  the  public  wel- 
fare. Therefore,  the  legislature  has  a  right  to  make  such  regulations 
in  that  respect  as  may  be  necessary.*     The  rights  of  the  public  to 

"H^om.  ▼.  Eliot,  146  Maas.  6,  15  N.  E.  *Proctor  v.  Welh,  103  Mass.  216. 

81.  *Peck  V.  Lockwood,  5  Day,  28;  Moul- 

^Peck  ▼.  Lockicood,  6  Day,  22 ;  Martin  ton  v.  Libhe^f,  37  Me.  472,  69  Am.  Dec. 

V.  Woddell,  16  Pet.  367,  10  L.  ed.  997 ;  57. 

Parker  v.   Cutler  Milldam.   Co.  20  Me.  *Cofn,  y.  Manimon,  136  Mass.  456. 

353,  37  Am.  Dec.  66;  Bagott  v.  Orr,  2  ^Com,  v.  Manimon,  136  Mass.  456. 

Bob.  &  P.  472;  Paul  v.  Hazlcton,  37  N.  •Porter  v.  Shehan,  7  Gray,  436. 

-J.  L.    106 ;   Moulion  v.  Lihhey,  37   Me.  ^Kean  v.  Rice,  12  Serg.  k  R.  203 ;  Com. 

472,  50  Am.  Dec  57;  Weston  v.  Samp-  r.  Bailey,  13  Allen,  541;  State  v.  Con- 

HOH,  8  Cush.  347,  54  Am.  Dec  764;  Proa-  ner,  107  N.  C.  931,  11  S.  C.  992;  Smith 

for  V.  Wells,  103  Mass.  216.  v.  Levinus,  8  N.  Y.  472. 

*Sie4e  V.  Uarrub,  95  Ala.  176,  15  L.  R.  The  act  entitled  "An  Act  for  the  Pres- 

A.  761,  4  Inters.  Com.  Rep.  99,  36  Am.  ervation   of   Oysters   and    Other    Shell 

St  Rep.  195,  10  So,  752;  Broicn  v.  De-  Fish,"   which  provides  that  no  oysters 

(iroif^  50  K.  J.  L.  409,  7  Am.  St.  Rep.  shall  be  taken  from  the  common  fisher- 

794,  14  Atl.  219.  ies  between  spedfled  dates,  and  no  per- 

'Brown  v.  DeOroff,  50  N.  J.  L.  409,  son  shall  take  from  a  pid>lic  oyster  bod 

7  Am.  St.  Rep.  794,  14  Atl.  219;  Allen  more  than   3    bushels    in    twenty-foiir 

T.  Alien,  19  R.  I.  114,  30  L.  R.  A.  497,  hours,  nor  shall  plant  on  a  private  bo(\ 

"61  Am.  St.  Rep.  738,  32  Atl.  166;  Cas-  oysters   taken   from   a   public  bed.   nnd 

toeU  T.  Johnson,  58  Me.  164;   Com.    v.  prohibits  the  use  of  dredges  in  taking 

Bailey,  13  Allen,  642;  Lakeman  v.  Burn-  oysters:  and  which  also  provides  for  the 

ham.  7  Gray,  437;  Paul  v.  Hazleion,  37  appointment   of   commissioners   for   the 

^.  J.  L.  106.  leasing  of  land  covered  by  public  waters 
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natural  oyster  beds  in  tidal  waters  cannot  be  destroyed  under  gui» 
of  regulating  and  encouraging  fisheries,  without  right  of  hearing  and 
appeal.^  The  power  to  make  regulations  may  be  conferred  by  the 
legislature  upon  municipal  corporations,  with  respect  to  the  fisheries^ 
lying  within  their  limits  or  adjacent  to  them.^  A  statute  protecting 
the  rights  of  persons  who  have  planted  oysters  upon  state  land  be 
tween  certain  specified  dates  is  not  a  general  law.*  Oysters  taken  by 
one  in  the  exercise  of  his  common  right  of  free  fishery  thereby  become 
the  property  of  the  taker ;  and  the  legislature  uses  a  reasonable  dis- 
cretion when  it  grants  a  license  to  use  portions  of  the  state  lands  cov- 
ered by  navigable  waters  as  places  of  deposit,  where  the  title  and  pos- 
session of  the  property  thus  acquired  may  be  continued  and  protect- 
ed, the  public  right  of  fishery  suffering  no  derogation  thereby.' 

402b.  licenies. —  The  public  interest  in  shell  fisheries  is  not  limited 
to  the  right  to  take  fish,  but  extends  to  the  maintenance  of  an  ample 
supply  to  meet  all  the  needs  of  the  citizens  of  the  state.  The  latter 
interest  is  paramount  to,  and  to  some  extent  in  conflict  ^ith,  the  right 
to  take  the  fish  from  the  water.  Unlimited  fishing  on  the  part  of 
everyone  who  can  gain  access  to  the  fish  is,  of  necessity,  destructive, 
while  the  public  interests  require  that  the  fish  shall  be  cultivated  and 


iOT  private  oyster  beds,*— is  not  repugnant 
to  a  constitutional  provision  that  'the 
people  shall  continue  to  enjoy  and  freely 
exercise  all  the  rights  of  fishery  and  the 
privileges  of  the  shore  to  which  they 
have  l^en  heretofore  entitled  under  the 
charter  and  the  usages  of  this  state/' 
The  object  of  this  law  is  not  to  benefit 
the  lessees  of  oyster  beds,  but,  by  hold- 
ing out  motives  to  them  and  encoura- 
ging them  in  the  cultivation  of  oysters, 
to  secure  to  the  public  a  more  abundant 
supply.    State  v.  Coezens,  2  R.  I.  661. 

A  statute  prohibiting,  persons  from 
wilfully  taking,  destroying,  or  sj^iling 
a  spawn,  fiy,  or  brood  of  sea  fish  in  any 
weir  or  other  engine  or  device  whatso- 
ever, seems  not  to  comprehend  shell  fish ; 
and,  if  it  does,  it  means  a  taking  for 
destruction,  and  not  a  taking  of  oyster 
spawn  for  the  purpose  of  removing  it 
to  beds,  for  further  growth  and  matu- 
rity to  make  it  marketable.  Bridger  v. 
Hichardson,  2  Maule  &  S.  668. 

In  State  r.  Insley,  64  Md.  28,  20  Atl. 
1031,  the  court,  in  reusing  to  pass  on 
the  constitutionality  of  a  statute  for  the 

Srotection  of  oysters,  said:  We  have  no 
oubt  whatever  of  the  right  and  power 
of  a  state  to  pass  a  law  that,  if  properly 
executed,  would  perfectly  protect  our 
oyster  interest.    In  framing  such  a  law. 


however,  eare  should  be  taken  that  no- 
part  of  it  interfere  with  the  paramount 
right  of  navigation  and  interstate  com- 
merce,  as  control  over  those  subjects  has. 
been  delegated  to  the  general  goveni- 
ment. 

*Averill  V.  Hull,  87  Conn.  320. 

*  Where  a  statute  authorizing  a  town 
to  designate  places  within  ita  limits  for 
oyster  planting  refers  to  a  line  between 
the  navigable  waters  of  two  towns  as  a 
line  running  southerly,  it  is  to  be  taken 
as  meaning  due  south,  in  the  absence  of 
word  or  monument  defiecting  the  line 
either  east  or  west.  Rowe  v.  SmUkf  4S' 
Conn.  444. 

Where  a  statute  gave  exclusive  eontrol 
of  all  shell  fisheries  lying  south  of  high- 
water  mark  in  Long  island  sound  to  the 
state  commissioners  of  shell  fisheries, 
another  section  of  the  same  statute  pro- 
viding for  the  appointment  of  a  com- 
mittee to  designate  natural  oyster  beds 
in  a  town  did  not  empower  the  com- 
mittee to  designate  beds  in  waters  lying 
south  of  high-water  mark.  Re  Doriea 
Oyster  Oround  Oamfnittee,  52  Conn.  61^ 

*8iate  v.  Poet,  65  N.  J.  L.  264,  26  AU. 
683. 

^Phippe  V.  State,  22  Md.  380,  85  Am. 
Dec.  654. 
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the  productiveness  of  the  fishery  increased.  Experience  has  shown 
that  this  result  can  be  best  achieved  by  placing  some  parcels  of 
.ground  in  the  possession  of  individuals  who  shall  be  protected  in  the 
exclusive  enjoyment  of  them^  and  who  may  take  the  most  approved 
means  to  further  the  propagation  of  the  fish  and  remove  them  from 
the  water  only  in  the  manner  which  will  result  in  the  largest  return 
to  them,  and  therefore  in  the  largest  supply  to  the  public.  These 
-considerations  empower  the  legislature  to  provide  for  the  leasing  of 
parcels  of  fishing  ground  to  individuals  or  to  grant  exclusive  licenses 
to  take  the  fish  from  certain  waters.  It  is  said  in  Phipps  v.  State^ 
that  a  statute  authorizing  the  location  and  appropriation  within  the 
i^aters  of  the  state  of  limited  areas  for  the  purpose  of  depositing  and 
bedding  oysters  is  a  mere  license  to  use  the  state  lands  covered  by 
navigable  waters  as  places  of  deposit  for  the  protection  of  private 
property  in  oysters  taken  in  the  exercise  of  the  common  right  of  free 
fishery;  and,  although  several  and  exclusive  privileges  are  thereby 
contemplated,  is  not  unconstitutional  as  conferring  such  privileges  in 
derogation  of  the  common  right  of  free  fishery.  Such  licenses  are 
generally  held  to  be  valid,  and  the  lessees  or  licensees  are  entitled  to 
the  protection  of  their  exclusive  rights.*  The  only  exception  to  the 
rule  appears  to  be  in  tlie  state  of  Texas,  where  it  is  held  that  the  right 
to  take  shell  fish  belongs  to  all  citizens  and  the  legislature  cannot 
limit  their  rights.'  The  exclusive  rights,  however,  depend  entirely 
upon  the  provisions  of  the  statute,  and  they  must  be  followed  in  good 
faith;  and  no  attempt  to  evade  them  will  be  upheld  by  the  courts.^ 

*  22  Md.  380,  85  Am.  Dec.  654.  trespassing  thereon  and  taking  oysters 

Hwriffith  ▼.  Bavary,  181  Mass.  227,  68  therefrom.     Janes  v.  Oemler,    110  Ga. 

N.  E.  426.  202,  36  S.  E.  375. 

The  purpose  of  a  statute  which  pro-  *  Ou^iafson  v.  State,  40  Tex.   Crinu 

Tides  that  the  ojrsters  planted  or  grow-  Rep.  67,  43  U  R.  A.  615,  45  S.  W.  717, 

ing  on  any  priyate  oyster  grounds  un-  48  S.  W.  518. 

der  lease  shall,  during  the  continuance  ^HesB  v.  i/titr,  65  Md.  586,  5  Atl.  540, 

of  the  lease,  be    the    private    personal  6  Atl.  673. 

property  of  the  lessee,  is  to  make  it  In   the  statute  of  Texas,  passed  for 

dear  that  the  oysters  are  personal  prop-  the  preservation  of  oysters  and  oyster 

erty,  and  to  throw  over  them  the  pro-  beds,  and  for  protecting  the  rights  of 

taction   which   is  appropriate    to    such  persons  to  the  same,  the  words  "stream 

property.     It  was  not  intended  to  re-  made  navigable  by  the  laws  of  the  state 

atrict  the  right  of  disposing  of  them  by  or  of  the  United  States"  do  not  refer  to 

eontract  or  otherwise.    At  most  it  mere-  legislative  enactments  with  reference  to 

ly  confines  the  le^l  title  in  the  oysters  particular  waters,  but  to  the  body  of  the 

to  the  lessee  while    they    are    in    his  law  as  declared  both  by  statute  and  the 

grounds.    It  does  not  prevent  his  dispos-  decisions  of  the  courts.    Jones  v.  John- 

ing  of  rights  which  can  be  protected  in  son,  6  Tex.  Civ.  App.  262,  25  S.  W.  050. 

equity.    "Sevs  England  Oyster  Co,  y.  Mo-  A  statute  providing  for  the  asccrtain- 

Oarvey,  12  R.  I.  385.  ing  and  location  of  natural  oyster  beds 

A  person  who  holds  a  valid  lease  from  by  a   committee  did  not  authorize  the 

the  state  to  lands  on  which  he  has  plant-  committee   to   include   beds   which    had 

«d  cyster  beds  nuiy  enjoin  others  from  previously  been  designated    to   individ- 
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A  statute  r^;ulatmg  the  proceedings  for  the  leasing  of  territory  npoa 
which  to  plant  and  cultivate  oysters  does  not  confer  upon  any  private 
citizen  the  right  to  object  to  the  granting  of  a  lease  on  the  ground 
that  the  applicant  has  not  taken  the  proper  preliminary  steps  for  ob- 
taining the  same;  neither  does  it  confer  upon  the  board  of  commis- 
sioners who  are  given  the  power  to  lease  such  territory  any  jurisdic- 
tion over  questions  involving  title  thereto.*  A  mere  grant  of  the 
right  to  use  a  parcel  of  land  so  long  as  certain  rent  shall  be  paid 
does  not  constitute  an  irrevocable  contract,  but  it  is  subject  to  altera- 
tion or  termination  at  the  pleasure  of  the  legislature.*  Implied  li- 
censes are  revoked  by  the  granting  of  licenses  to  others.^  The  righi 
of  planting  oysters  on  state  land  for  the  exclusive  use  of  the  one  plant- 
ing them  is  an  exclusive  privilege  within  the  meaning  of  a  constitu- 
tional provision  forbidding  the  granting  of  such  privileges  by  private 
or  special  laws.*  One  who  knowingly  takes  oysters  from  a  tract 
which  has  been  leased  from  the  state  is  guilty  of  a  misdemeanor,  even 
though  the  statute  declares  that  all  natural  oyster  beds  shall  remain 
open  to  the  public,  and  the  tract  was  a  natural  oyster  bed  in  fact, 
where  the  statute  also  def^lares  that  the  designations  on  a  certain  map 
as  to  which  tracts  are  natural  oyster  beds  and  which  are  not  shall  be 
conclusive  evidence.*  Permitting  the  location  of  oyster  beds  give? 
no  title  to  the  soil,  and  the  licensee  loses  his  right  to  possession  when 
he  parts  with  the  ownership  of  the  oysters.**  Under  a  statute  au- 
thorizing the  staking  out  of  oyster  grounds  with  the  consent  of  a  com- 
mittee appointed  for  that  purpose,  the  consent  of  a  ma- 
jority of  the  committee  is  sufficient;  and  where  the  licensee  is  a  mem- 
ber of  the  committee,  the  consent  of  a  majority  of  the  remaining 
iuenil)ers  is  sufficient.'  *  The  question  whether  or  not  a  lease  can  be 
assigned  depends  upon  the  terms  of  the  statute  and  the  policy  of  the 
state.     In  11  ess  v.  Muir^^  it  is  said  that  the  restricted  privilege  of 

uals  pursuant  to  the  provisiouB  of  prior  *Woonum  t.  Mills,  17  Va.  L.  J.  195. 

statutes.     Be   Clinton    Oyster    Ground  ''Loumdes  v.  Huntington^  153  U.  S.  1,. 

Committee,  52  Ck>nn.  5.  38  L.  ed.  615,  14  Sup.  Ct.  Rep.  758. 

But  an  act  for  the  preservation    of  *8tate  v.  Post,  55  N.  J.  L.  264,  26  Atl. 

oysters  and  other   shell  fish,   requiring  683. 

that  one  part  of  the  lease  executed  by  *Fraser  v.  State,  112  Ga.  13^  37  S.  E. 

the  lessee  and  the  commissioners  shall  114. 

be  transmitted  forthwith  to  the  genernl  ^*nouAman  v.  Weir,  15  Abb.  N.  C.  415. 
treasurer,  is  directory  to  the  commis-  ^^ Gallup  v.  Ttxtcy,  25  Conn.  10. 
sioners,  and  a  compliance  therewitli  need  It  is  not  necessary  that  the  commit- 
not  be  proved  by  the  state  in  an  indict-  tee  be  actually  assembled  when  it  grants 
roent  for  stealing  oysters  from  a  private  the  license,  but  a  majority  of  the  com- 
bed  granted  by  such  lease.  State  v.  Sut-  mittee  may  act  at  anv  time.  Ibid, 
ton,  2  R.  I.  434.  »  65  Md,  686,  6  Atl.  540,  6  Atl.  673. 

*Paraons  v.  Prci/,  115  Ga.  955,  42  S.  E. 
234. 
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locating  oyster  lots,  given  by  the  ilaryland  statute,  has  no  element  of 
a  grant  by  patent,  but  is  simply  a  license,  revocable  at  the  pleasure 
of  the  legislature,  and  not  inheritable ;  nor  is  it  assignable,  since  no- 
power  of  assignment  is  given  by  statute,  and,  if  permitted,  it  would 
defeat  the  purpose  of  the  act  to  restrict  individual  holdings,  and 
would  increase  the  facilities  of  nonresidents  to  get  possession  of  oys-^ 
ter  lots  in  contravention  of  the  statute.  But  in  a  Bliode  Island  case 
it  was  held  that  the  assignment  of  a  lease  of  a  private  oyster  fishery 
in  the  public  waters  of  the  state,  given  by  the  commissioners  under 
the  "Act  for  the  Preservation  of  Oysters  and  Other  Shell  Fish  with- 
in This  State,"  if  made  with  the  assent  of  the  commissioners,  will 
pass  to  the  assignee  the  legal  title  of  such  fishery.*'  The  legislature 
may  empower  committees  to  supervise  the  licensing  of  shell  fisheries 
within  the  bounds  of  a  municipal  corporation.**  One  who  has  plant- 
ed oysters  in  tide  water  under  a  license  issued  under  provisions  of 
the  statute  has  no  right  to  remove  them  after  he  has  neglected  to- 
obtain  a  renewal,  and  a  license  for  the  particular  bed  in  which  they 
lio  has  been  issued  to  another." 

402c.  Nataiul  beds. —  It  may  seem  wise  to  the  legislature  to  confine- 
The  lease  of  oyster  land  to  that  on  which  oysters  are  not  growing  nat- 
urally, for  the  purpose  of  enlarging  the  acreage  devoted  to  oyster  cul- 
ture and  to  preserve  to  the  people  a  portion  of  the  natural  fisheries. 
For  this  purpose  the  legislature  may  provide  that  provisions  for  the 
leasing  of  oyster  grounds  shall  not  apply  to  places  on  which  oystera 
are  growing  naturally.  A  natural,  as  distinguished  from  an  arti-^ 
ficial,  oyster  bed,  is  one  not  planted  by  man,  and  is  any  shoal,  reef^ 
or  bottom  where  oysters  are  to  be  found,  growing,  not  sparsely  or  at 

^»iai€  V.  Sutton,  2  R.  I.  434.  torship  of  the  town,  which  extends  onlj- 
So,  a  constitutional  provision  that  the  to  high-water  mark,  except  in  case  of 
''people  shall  continue  to  enjoy  and  ex-  bays  and  harbors,  but  extends  to  th*- 
ereise  freely  all  the  rights  of  fishery  and  state  boundary  by  meridional  lines  from 
the  privilege  of  the  shore  to  which  they  the  termini  of  the  lines  separating  the- 
have  been  heretofore  entitled  under  the  territorisl  lines  of  the  towns.  Rowe  v. 
charter  and  usages  of  the  state"  does  not  Smith,  48  Conn.  444. 
confine  the  fisheries  so  exclusively  to  the  Where  a  committee  designated  ground 
pH>ple  of  the  state  that  lessees  of  pri-  for  oyster  cultivation  in  waters  which 
▼ate  oyster  beds  are  prohibited  from  giv-  were  not  included  in  a  statute  authoriz- 
ing persons  other  than  citizens  of  Rhode  ing  the  committee  to  designate  oyster 
Isknd  an  interest  in  the  oysters  taken  grounds  in  a  specified  portion  of  the- 
in  return  for  investment  of  capital.  New  navigable  waters  of  the  town,  such  des- 
Engtand  Oyster  Co.  v.  MeOarvey,  12  R.  ignation  was  validated  by  a  subsequent 
I.  385.  statute  confirming  and  validating  all* 
^  Under  a  statute  giving  a  committee  designations  made  in  the  navigable  wa- 
power  to  designate  places  for  planting  ters  of  any  town  by  its  committee.  State- 
oysters  within  the  navigable  waters  of  v.  Bassett,  64  Conn.  217,  29  Atl.  471. 
a  town,  the  committee's  jurisdiction  is  ^'^Keene  v.  Qifford,  168  Mass.  120^  32: 
not  limited  to  the  territorial   proprie-  N.  E.  940. 
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intervals^  but  iu  a  mass,  or  stratum^  and  in  sufficient  quantities  to  be 
valuable  to  the  public^  When  there  is  no  provision  for  the  exclusive 
possession  of  natural  beds^  persons  planting  ojsters  in  them  have  no 
right  to  protection  from  the  depredations  of  persons  attempting  to 
fish  in  such  beds.'  The  local  committee  has  no  power  to  lease  nata- 
xal  beds  in  violation  of  statute.^  In  a  direct  attack  on  the  designa- 
tion of  land  for  oyster  culture,  it  may  be  shown  that  the  land  desig- 
nated was  a  natural  oyster  bed,  although  it  was  not  mentioned  in  the 
statute  determining  and  enumerating  the  natural  oyster  beds  of  the 
state,  such  statute  having  been  adopted  subsequent  to  the  designation 
of  the  land.*  But  this  cannot  be  done  by  a  collateral  attack.^  A 
statute  validating  and  confirming  all  previous  designations  of  places 
for  planting  oysters  made  by  authority  of  the  town  does  not  validate 
■SL  previous  designation  of  an  unauthorized  place,  such  as  a  natural 
oyster  bed.*     Though  planting  oysters  in  a  public  clam  fishery  con- 


^Btaie  v.  Willis,  104  N.  C.  769,  10  S. 
S.  7tf4. 

The  fact  that  oysters  grow  naturally 
tit  the  mouth  of  a  stream  emptying  into 
tide  water,  and  upon  the  harder  portions 
•of  the  bed  of  a  pond  formed  at  the  out- 
let, and  have  immemorially  existed  in 
great  abundance  and  been  openly  and 
•constantly  taken  by  the  public,  furnishes 
▼ery  hi^h,  if  not  conclusive,  evidence  of 
theexistenoe  of  a  natural  oyster  bed,  and 
-of  a  public  and  common  right  to  the  en- 
joyment of  it  as  such.  Gulf  Pond  Oys- 
ier  Co,  v.  Baldwin,  42  Conn.  255. 

Those  parts  of  bottoms  that  have  al- 
-ways  beeen  regarded  and  recognized  as 
natural  rock,  and  have  been  used  by 
the  people  as  such,  will  continue  to  be 
«o  regarded  until  they  shall  become 
worthless  to  the  public,  or  shall  be  de- 
•clared  by  the  legislature  as  open  for 
planting.  Woonum  v.  Mills,  17  Va.  L. 
J.  195;  Clark  v.  Providence,  16  R.  I. 
337,  1  L.  R.  A.  725,  15  Atl.  763. 

'Shepard  v.  Levcrson,  2  X.  J.  L.  391; 
Tounscnd  v.  Broicn,  24  N.  J.  L.  80. 

One  digging  clams  from  a  natural 
•clam  bed  in  navigable  tide  waters  be- 
yond high-water  mark,  and  ax^ting  in 
-good  faith,  who  incidentally  disturbs 
Tind  fatally  injures  oysters  planted  there 
by  another  who  has  no  state  grant  to 
the  bed,  is  not  liable  to  the  oyster  plant- 
er for  the  damage  suflfercd  by  him. 
Brotcn  v.  DcGroff,  50  N.  J.  L.'409,  7 
Am.  St.  Rep.  704,  14  Atl.  219. 

But  when  lessees  of  tracts  of  nav- 
igable tide  waters  duly  staked  off  to 
them  under  the  terms  of  a  statute  plant 


oysters  therein^  and  there  are  at  the 
time  a  few  other  oysters  naturally  grow- 
ing there,  a  trespasser  thereon  cannot 
escape  liability  upon  the  principle  that 
by  mixing  the  planted  with  the  natural 
oysters  there  was  an  abandonment  of 
property  in  them,  at  least  so  as  to  re- 
quire proof  that  those  taken  were  the 
plan  tea  ones,  to  justify  a  recovery. 
Wooley  V.  Campbell,  37  N.  J.  L.  163. 

*Averill  V.  Hull,  37  Conn.  320. 

But  where  the  natural  oyster  beds 
of  the  state  had  been  determined  and 
enumerated  in  a  statute  enacted  for  that 
purpose,  a  person  charged  with  having 
taken  oysters  from  a  bed  designated  for 
oyster  planting  cannot  defend  on  the 
ground  that  the  bed  was  a  natural  03^*- 
ter  bed,  and  that,  therefore,  the  desig- 
nation was  invalid,  unless  such  plac'^ 
was  one  of  those  mentioned  in  such 
statute  enumerating  the  natural  ovater 
beds.  State  y.  Nash,  62  Conn.  47,  25 
Atl.  151. 

*Cook  V.  Raymond,  66  Conn.  285,  33 
Atl.  1006. 

^Staie  V.  yash,  62  Conn.  47,  25  Atl. 
451. 

*Clinton  v.  Bacon,  56  Conn.  508,  16 
Atl.  548. 

But  a  statute  providing  that  the  des- 
ignation of  oyster  grounds  shall  be  valid, 
although  such  places  may  have  been  nat- 
ural oyster  beds,  if  in  other  respects 
valid,  applies  to  a  designation  made 
without  authority,  where  such  unau- 
thorized designation  was  afterwards 
validated  bv  legislative  enactment.  State 
v.  Basset  t, '64  Conn.  217,  29  Atl.  471. 
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stitutes  a  nuisance,  it  cannot  be  abated  summarily  by  one  injured 
thereby,  but  without  special  private  injuries.'' 

408.  Bights  of  riparian  owner.—  There  is  no  reason  to  doubt  that 
originally  the  ownership  of  fisheries  in  public  waters  followed  the 
ownership  of  the  soil,  and  that  the  same  rule  applied  in  tidal  and 
nontidal  waters.  This  rule  made  the  title  to  shell  fisheries  depend  on 
the  ownership  of  the  soil,  and  it  has  been  stated  to  apply  even  in 
modem  times.^  But  under  the  influence  of  the  English  doctrine  that 
the  fishery  was  parcel  of  the  King's  prerogative  rights,  and  that  it 
could  not  be  granted  except  by  express  mention,  many  of  the  courts 
have  held  that  a  mere  grant  of  the  soil  did  not  carry  the  fishery  right 
unless  the  right  was  mentioned ;  and  this  seems  to  be  the  logical  con- 
clusion so  far  as  fisheries  in  public  waters  are  concerned.  The  right 
to  these  fisheries  being  public  and  common  to  all  inhabitants,  no  in- 
tention by  the  legislature  to  make  tliem  several  should  be  presumed, 
and  therefore  they  should  be  expressly  mentioned  in  order  to  pass 
to  a  grantee.^  But  the  riparian  owner  may  acquire  an  exclusive 
right  to  the  fishery,  either  by  grant  or  prescription.^     The  planting 

^Brovm  v.  DeOroff,  60  N.  J.  L.  409,  dam  Co.  20  Me.  363,  37  Am.  Dec  56; 

7  Am.  St.  Rep.  794,  4  Atl.  219.  Moulton  v.  Lihbey,  37  Me.  493,  69  Am. 

Wen  ex  dem.  Russell  v.  Jersey  Co,  16  Dec.  57. 

How.  432,  14  L.  ed.  760 ;  McKenzie  v.  Since  it  is  now  well  settled  that  there 

Hulet,  4  N.  G.   (Term.  Rep.)    181;  Le-  is  a  public  right  to  take  shell  fish  on  the 

Strange  v.  Rowe,  4  Foet.  A  F.   1048;  shore  and  flats  below  high-water  mark 

Moore  ▼.  Griffin^  22  Me.  350 ;   King  v.  and  within  100  rods  of  the  upland,  until 

Young,  76  Me.  76,  49  Am.  Rep.  696 ;  Por^  the  flats  are  inclosed  bjr  the  proprietors, 

ier  Y.  Sullivan,  7  Gray,  441 ;  Brookhaven  a  fortiori  there  is  a  right  to  pass  over 

V.  Strong,  60  N.  Y.  56.  them  for  fishing  in  the  stricter  sense; 

In  Rogers  t.  Allen,  1  Campb.  309,  in  and    there    is    no    trespass    chargeable 

discussing  the  claim  that  a  fishery  must  against  one  who  enters  upon  the  said 

be  entire,  and  that,  if  the  public  has  a  flats  from    tidal    waters,    walks    along 

right  to  fish  for  all  kinds  of  floating  them,  and  takes  trout,  in  the  exercise  of 

fish,  the  lord  of  the  manor  cannot  claim  his  common  right.     Packard  v.  Ryder, 

the  right  of  an  oyster  fishery.  Heath,  J.,  144  Mass.  440,  59  Am.  Rep.  101,  11  N. 

said:  "Part  of  a  fishery  may  be  aban-  £.  678. 

doned,  and  another  part  of  more  value  Disturbing  the  thatch  of  a  riparian 
may  be  preserved.  The  public  may  be  owner  by  digging  clams  below  high- 
entitled  to  catch  floating  fish  in  the  water  mark  is  not  a  trespass,  as  the 
river;  but  it  by  no  means  follows  that  public  right  of  fishery  is  paramount  to 
they  are  justified  in  dredging  for  oys-  the  private  right  to  cut  grass  or  sedge, 
ters,  which  may  still  remain  private  Allen  v.  Allen,  19  R.  I.  114,  30  L.  R.  A. 
property."  497,  61  Am.  St.  Rep.  738,  32  Atl.  166. 

*Jjakeman  ▼.  Bumham,  7  Gray,  437;  *Bayes  v.  Bridges,  Ridge  way  L.  &  S. 

Weston  V.  Sampson,  8  Cush.  347,  54  Am.  390. 

Dec.  764;  Proctor  v.  Wells,  103  Mass.  Under  Texas  Act  March  8,  1879,  for 

216.  the  preservation  of  oysters  and  oyster 

The  public  has  a  right  to  take  shell  beds,  and   for  protecting  the  rights  of 

fish  upon  the  land  of  a  private  individ-  persons  to  the  same,  etc.,  the  owner  oi 

ual  bcrtween  high  and  low  water  marks,  land     bordering    on     any     unnavig^ble 

although  it  is  necessary  to  dig  the  soil  creek,  lake,  bayou,  or  cove  is  also  the 

in  order  to  obtain  them.    Peck  v.  Lock-  true  and  legal  owner  of  the  oyster  beds 

uood,  6  Day,  28 ;  Parker  v.  Cutler  Mill-  alons:  the  entire  front  of  his  land,  from 
Vol.  II.— Waxebs,  91. 
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of  oysters  is  not  within  the  provision  of  a  statute  giving  riparian 
owners  exclusive  right  to  make  improvements  in  front  of  their  land.* 
The  riparian  owner  has  an  equal  right  with  the  public  at  large  to 
take  oysters  in  front  of  his  property,  and  a  stranger  can  acquire  no 
exclusive  ri^t  as  against  him  by  planting  them  in  front  of  his  shore.^ 
If  one  having  the  exclusive  right  to  the  oysters  in  front  of  his  shore 
secures  from  the  state  a  license  to  take  them,  he  cannot  afterwards 
insist  that  the  statute  requiring  the  license  is  unconstitutional.*  Ho 
rights  adverse  to  the  shore  owner  can  be  acquired  by  going  upon  flie 
property  to  take  shell  fish  where  the  fishery  is  common.^  If  Ae  title 
to  the  soil  is  in  the  public  the  riparian  owner  can  acquire  no  exclusive 
rights  in  the  absence  of  statute  or  custom  by  staking  out  land  and 
planting  oysters  on  it'     A  contract  to  sell  land  lying  on  the  side  of 


low-water  mark  to  the  center  of  such 
creek,  lake,  bayou,  or  cove:  or,  if  the 
lake,  bayou,  or  oove  upon  which  hia  land 
borders  is  public,  navigable  water,  then 
the  owner  of  the  land  is  the  owner  of 
the  oyster  beds  along  the  entire  front 
of  the  land,  and  extending  out  from  low- 
water  mark  into  such  lake,  bayou,  or 
cove,  for  the  distance  of  100  yards.  Holt 
Y.  Follett,  66  Tex.  660. 

So  long  as  the  owner  of  the  land 
along  a  navigable  stream  is  content  with 
what  the  law  gives  him  by  virtue  of  his 
riparian  ownership,  he  is  protected  by 
the  imaginary  line  running  at  a  distance 
of  100  yards  from  low-water  mark  along 
the  entire  front  of  his  shore;  and,  to 
constitute  one  a  trespasser  within  the 
meaning  of  the  law,  who,  without  the 
consent  of  the  owner  of  the  land,  takes 
oysters  within  such  space,  it  is  not  nec- 
essary that  the  owner  shall  have  first 
designated  it  by  staking  it  off.  The  pro- 
vision of  such  act  which  requires  one's 
location  to  be  designated  by  stakes 
planted  at  its  four  corners  applies  only 
to  those  cases  where  the  riparian  owner, 
or  other  person,  wishes  to  secure  a  right 
beyond  these  limits,    fbid. 

Riparian  owners  into  whose  land  a 
creek  makes  are  entitled  to  the  exclusive 
use  of  such  creek  for  oyster  beds  on  its 
becoming  less  than  100  yards  in  width 
at  its  mouth  at  low  water,  as  against  a 
locator  of  oyster  beds  therein  by  virtue 
of  the  general  statutory  right  of  citizens 
of  the  state  while  it  exceeded  that  width, 
under  a  provision  of  the  statute  giving 
an  exclusive  right  to  riparian  owners 
for  oyster-bed  purposes  in  case  of  a  creek 
making  into  their  land  of  less  than  that 
width  or  upon  its  becoming  less;  since 


the  prior  location  in  such  a  creek  is  sub- 
ject to  the  contingency  that  the  mouth 
of  the  creek  might  thereafter  beronip 
less  than  the  specified  width.  PowtU  v. 
Wilson,  85  Md.  347,  37  Atl.  216. 

A  riparian  owner  <mi  both  sides  of  « 
navigable  creek  cannot,  under  the  act 
of  March  9,  1855,  acquire  exclusive 
rights  in  the  bed  thereof  by  merely  stjik- 
ing  it  off ;  he  must  plant,  or  at  least  in- 
tond  forthwith  to  plant,  oysters  or 
clams  therein.  Birdsall  v.  Rote,  46  N. 
J.  L.  361. 

In  Bagott  t.  Orr,  2  Bos.  k  P.  472, 
which  was  trespass  for  entering  npon 
plaintiff's  close  within  the  ebb  and  flow 
of  the  tide  and  taking  away  shell  fish. 
the  defendant  pleaded  that  the  pla(v 
was  a  part  of  an  arm  of  the  sea  wh^re 
all  the  subjects  of  the  realm  had  a  right 
to  take  fish,  without  denying  that  the 
title  to  the  loots  in  quo  was  in  the  plain- 
tiff. But  the  court  held  ttiat  if  the  plain- 
tiff had  it  in  his  power  to  abridge  the 
common-law  right  of  the  subject  to  take 
sea  fish  he  should  have  replied  that  mat- 
tor  specially,  and  that  not  having  done 
so  the  defendant  must  succeed  upon  hi« 
plea  as  far  as  related  to  his  taking  of 
the  fiah.  But  that  the  right  did  not  ex- 
tend to  the  toking  of  the  shells. 

*Hess  V.  Muir,  66  Md.  686,  6  AtL  540, 
6  Atl.  673. 

^Brinckerhoff  v.  Starkins,  11  Barb. 
248. 

•Purcell  V.  Conrad,  84  Va.  667,  5  S. 
£.  545. 

^Peck  V.  Lockirood,  6  Dav,  28. 

^Arnold  v.  Mundy,  6  N.  J.*  L.  1,  10  .\m. 
Dec.  356;  Paul  v.  Uazleton,  37  N.  J.  L 
106. 
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a  river  in  wtiich  are  oyster  beds  must  be  subject  to  the  law  of  the 
state  as  to  the  ownership  of  the  beds ;  and  the  fact  that  they  are,  un- 
der the  law  of  the  state,  leased  by  tJie  state  to  third  persons,  will  not 
absolve  the  purchaser  from  complying  with  his  contract.®  A  ripa- 
rian owner  having  the  exclusive  right  of  fishery  may  grant  it  to  an- 
other.*«> 

404.  Bighti  acquired  by  planting  and  onltivation. —  Oysters  are  a  pe- 
culiar kind  of  property.  As  said  in  State  v.  Taylor,^  they  are  not 
fcfXJB  natures,  as  they  do  not  stray  away  nor  require  taming;  hence, 
private  ownership  in  them  may  be  acquired.  Therefore,  when  one 
places  a  certain  number  of  oysters  in  a  marked  place  under  water,  if 
no  one  interferes  with  them  he  may  be  reasonably  certain  that  he  can 
go  and  secure  them  again  at  his  pleasure.  Since  the  right  to  use  the 
bed  of  a  tidal  body  of  water  which  has  never  passed  into  private  own- 
ership is  common  to  all,  it  may  be  regarded  as  a  reasonable  use  for 
one  person  to  take  a  limited  quantity  of  oysters  and  place  them  in 
the  water  in  a  place  suitably  marked,  to  grow  and  multiply.  There- 
fore, a  custom  is  reasonable  which  permits  the  one  doing  so  to  assert 
and  protect  his  ownership  of  such  waters  against  the  claimB  of  tres- 
passers or  persons  having  no  title  to  them.  Such  a  custom  is  not 
valid  if  opposed  to  the  statutes  or  if  not  sanctioned  by  the  legislature, 
but  in  the  absence  of  any  controlling  rule  to  the  contrary  the  owner 
of  the  oysters  under  such  circumstances  should  be  protected  in  the 
enjoyment  of  his  property,  and  strangers  should  no  more  be  permit- 
ted to  appropriate  them  to  their  own  use  than  they  would  be  to  ap- 
propriate his  cattle  when  they  were  for  the  time  being  feeding  by  the 
roadside.  The  only  condition  to  his  preservation  of  his  property 
right  is  that  he  should  not  interfere  with  the  rights  of  others,  and 
should  mark  his  property  so  definitely  that  not  only  may  he  take  it 
again,  but  that  every  other  person  may  know  that  he  has  a  claim  to 
it*  But  a  person  creating  a  private  oyster  bed  in  tidal  waters  can 
have  no  property  therein  if  located  upon  land  the  title  to  which  is  in 

^Bigler  ▼.  Morgan,  77  N.  T.  312.  cause  at  one  time  he  may  have  had  a 

'*A  devise  of  a  privilege  of  "digging  right  thereto.     Riddell    v.    Broum,    25 

10  barrels  of  clams  yearly  at  the  south-  Wash.  514,  65  Pac.  758. 
em  end  of  my  farm,  to  a  person,  his       *  27  N.  J.  L.  117,  72  Am.  Dec.  347. 
heirs  and  assigns,"  creates  an  assignable       ^People  v.  Hazen,  121  N.  Y.  313,  24 

estate  of  inheritance.    Lakeman  v.  But-  N.   G.  484;   Lowndes  v.   Dickeraon,   34 

ler,  17  Pick.  436,  28  Am.  Dec.  311.  Barb.  586;    McCarthy    v.    Holman.    22 

Where  one  relies  upon  an  implied  li-  Him,  53;  Decker  v.  Fishery  4  Barb.  502. 
oense  to  plant  and  cultivate  oyster  beds       Such  oysters  are  the  subject  of  lar- 

to  the  exdusion  of  the  owner,  he  must  ceny,  and  one  indicted  for  stealing  them 

show  his  continued  occupation  of  such  cannot  justify  the  asportation   on    the 

lands,  and  cannot  abandon    them    and  ground   that  they  constituted  a   public 

afterwards  exclude  the  owner  simply  be-  nuisance  and    encroachment    upon    thc> 
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another.^  In  Texas,  one  claiming  oysters  as  his  property  because 
planted  by  him  must  have  complied  with  all  the  regulations  of  the 
statute  of  the  state  as  to  the  acquisition  of  private  right  to  oysters  in 
navigable  waters.  It  is  not  sufficient  for  him  merely  to  file  in  the 
record  of  deeds  a  notice  of  his  claim  to  the  body  of  water  where  the 
oysters  were  planted."*  The  owner  of  oysters  planted  in  an  oyster  lot 
in  a  creek  under  a  location  thereof  which  is  thereafter  defeated  bj 
the  subsequent  narrowing  of  the  creek  so  as  to  give  riparian  owners 
the  exclusive  right  to  its  use  under  the  terms  of  the  statute  is  entitled 
to  remove  them  within  a  reasonable  time.'  Under  the  act  for  the 
preservation  of  oysters  and  other  shell  fish  in  the  state,  the  lessees  of 
oyster  fisheries  in  public  waters  are  obliged  to  set  up  stakes,  buoys, 
and  marks  only  in  case  the  commissioners  require  this  to  be  done.*^ 
A  person  in  possession  of  oyster  grounds  in  public  waters  under  claim 
of  right  cannot  be  ousted  therefrom  on  the  suit  of  one  who  can  show 
no  right  acquired  under  the  formalities  of  the  law  by  virtue  of  which 
he  could  have  acquired  such  right,  although  the  statutory  rental  to 
the  state  had  been  paid.^ 

406.  Preicriptive  rights.—  Where  the  legislature  has  authority  to 
grant  the  exclusive  right  of  fishery  in  a  public  water,  a  right  may  be 
acquired  by  long-continued  adverse  use  under  the  doctrine  of  pre- 
sumed grant  or  prescription,*  unless  by  the  policy  of  the  state  time 
cannot  nm  against  it.^  But  if  the  legislature  cannot  make  a  sale  of  the 
oyster  beds,  no  title  to  them  can  be  acquired  by  prescription.'  Jo 
establish  a  prescriptive  right  the  exercise  of  it  must  be  exclusive,  and 
it  is  not  sufficient  that  the  claimant  has  been  accustomed  to  take  the 

common  rights.  State  v.  Taylor,  27  N.  *Powell  v.  Wilson,  85  Md.  347,  37  Atl. 
J.  L.  117,  72  Am.  Dec.  347.  216. 

Oyster  fishermen  have  a  right,  as  in-        *State  v.  Sutton,  2  R.  I.  434. 
cidental  to  the  right  of  fishing,  to  lay       ^West  v.  Adams,  2  Va.  Dec  617,  27  S. 
oysters  dredged  in  impure  waters,  upon    E.  496. 
the  foreshore  in  another  part  of  the  fish-       *  See  ante,  376. 

ery  where  the  water  is  pure,  for  the  pur-  The  presumption  of  a  grant  from  the 
pose  of  having  them  rendered  pure  and  Crown  of  a  several  oyster  fishery  in  a 
marketable.  Truro  v.  Rotce  [1901]  2K.  tidal  river  arising  from  user  is  not  af- 
B.  870.  fected  by  evidence  that  the  inhabitant? 

One  who  sots  up  claim  to  an  exclusive  of  a  borough  had  from  time  immemorial 
oyster  bed  in  tidal  waters,  founded  upon  exercised  the  right  of  dredging  for  oys- 
staking  it  off,  planting,  and  sometimes  tcrs  in  the  river  during  Lent.  Saliash  v. 
taking  oysters  there,  does  not  prove  a  Ooodmcm,  L.  R.  7  Q.  B.  Div.  106. 
possession  so  complete,  so  exclusive,  or  *Jones  v.  Johnson^  6  Tex.  Civ.  App. 
so  continued,  as  to  establish  a  right  262,  25  S.  W.  650;  Hurat  v.  DtUany,  84 
against  those  having  an  equal  claim  with  Va.  701,  5  S.  E.  802. 
himself.  Arnold  v.  Mundy,  6  N.  J.  L.  ^Louisiana  Land  d  Fisheries  Co.  ▼. 
4,  10  Am.  Dec.  356.  Gasquet,  45  La.  Ann.  759,  13  So.  17L 

*Lotrf}deH  v.  Dicker  son,  .34  Barb.  586. 

*Jonr8   V.   Johnson,   6  Tex.  Civ.   App. 
262,  25  S.  W.  650. 
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oysters  at  his  free  will  and  pleasure.*  Where  a  committee  author- 
ized to  designate  for  oyster  planting  places  other  than  natural  oyster 
beds  designated  as  such  place  a  natural  oyster  bed,  the  grantee  tak- 
ing possession  thereunder  cannot  acquire  any  rights  therein  by  ad- 
verse possession,  when  the  title  to  the  natural  oyster  beds  is  in  the  state, 
against  which  title  by  adverse  possession  cannot  be  acquired.^  Rights, 
if  any,  acquired  by  a  citizen  of  the  state  of  New  York  under  the  com- 
mon law  by  long  possession  and  user  of  an  oyster  bed  in  any  of  the 
common  or  public  lands  of  the  state  are  yielded  up  by  removal  from 
the  state.®  A  custom  among  oyster  men  to  assert  or  acknowledge 
between  themselves  an  exclusive  right  to  the  possession  of  land  under 
public  waters  staked  out  for  the  planting  of  oysters,  cannot,  in  the  ab- 
sence of  color  of  title,  give  rise  to  any  prescriptive  right  as  against 
the  state,  or  create  or  vest  any  title  in,  or  right  of  possession  to,  the 
land  in  any  person.*^ 

406.  Bemedy  for  interference  with  shell  fishery.-  Trespass  is  an  ap- 
propriate remedy  for  interfering  with  an  exclusive  shell  fishery.^  Or 
an  action  may  be  maintained  for  the  value  of  the  oysters  in  case  they 
are  converted  by  a  stranger  to  his  own  use.*  Even  when  the  statutes 
prohibit  the  planting  of  oysters  in  tide  waters  without  the  consent  of 
the  legislature  a  stranger  is  not  entitled  to  confiscate  them,  and  may 
be  liable  for  so  doing.*  Interference  with  private  beds  may  be  made 
a  misdemeanor  by  statute,  and  subject  the  one  doing  so  to  prosecu- 
tion.* While  one  who  plants  his  clams  on  a  bed  previously  leased 
to  another  might  have  been  compelled  to  remove  them,  and  the  lessee 
might  have  removed  tiiem  himself,  the  fact  that  they  were  placed  on 
the  lociLs  by  one  who  neither  knew  of  the  lease  nor  was  chargeable 
with  any  knowledge  of  it  by  reason  of  absence  of  buoys  or  stakes  does 

*Movlton  V.  Libhey,  37  Me.  472,  69  the  oysters  were  taken  from  a  private 

Am.  Dec.  57.  bed,  that  the  place  from  which  the  oys- 

*r/tnfon  V.  Bacon,  56  Conn.  508,  16  ters  were  taken  had  been  used  as  a  com- 

Atl.  548.  nion  and  public  fishery:  and  it  is  no  de- 

*Huntington  v.  Lowndes,  40  Fed.  626.  fense  that  the  place  where  the  private 

''Houitnan  v.  Weir,  15  Abb.  N.  C.  416.  bed  was  located   had  been    a    common 

^Decker  v.  Fisher,  4  Barb.  592 ;  Fleet  quahaug  fishery,  and  this  fishery  was  in- 

V.  Hegeman,  14  Wend.  42.  ternipted  and  destroyed  by  the  planting 

Hfrace  v.  Willets,  50  N.  J.  L.  414,  14  of  the  ovster  bed.     State  v.  Cozzens,  2 

Atl.  559;   Mctzper  v.  Post,  44  N.  J.  L.  R.  I.  561. 

74.  43  Am.  Rep.  341.  The  right  to  proceed  criminally  against 

*8utter  V.  Van  Derveer,  47  Hun,  366.  one  taking  clams  from  a  private  clam 

*Com.  V.   Manimon,   136    Mass.    456;  bed  in  public  waters  under  a  section  of 

State  T.  Tayler,  13  R.  I.  541.  the  statute  forbidding  such  act  is  not 

Where  a  person  is  indicted  for  steal-  affected  by  the  alternate  enactment  and 

inij  oysters  from  a  private  oyster  bed  repeal  of  another  section  authorizing  the 

under*  the  act   for  the  preservation  of  granting  of  licenses  to  make  oyster  and 

oysters  and  other  shell  fish  in  the  state,  clam  beds  in   the  waters  of  the  state, 

it  is  no  defense,  where  it  appears  that  when  the  latest  repealing  act  on  the  sub- 
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not  forfeit  his  property  in  the  shell  fish,  nor  justify  the  lessee  in  ap- 
propriating the  clams  to  his  own  use.^  A  right  of  action  against  a 
trespasser  for  taking  oysters  from  a  planting  ground  staked  out  bv 
the  plaintiff  is  not  abated  by  the  repeal,  pending  the  action,  of  the 
statute  in  pursuance  of  which  the  planting  ground  was  staked  out* 
Equity  will  restrain  concerted  action  to  appropriate  the  benefits  of 
oyster  fields  during  the  pendency  of  a  suit  to  determine  whether  the 
public  have  a  right  of  fishery  upon  oyster  groimds  alleged  to  be  pri- 
vate property,  when  it  appears  that,  if  private  property  is  destroyed, 
no  adequate  remedy  can  be  obtained,  owing  to  the  pecuniary  irrespon- 
sibility of  the  defendants,  or  that  a  multiplicity  of  suits  would  have 
to  be  brought,  owing  to  the  large  number  of  defendants.''  The  joint 
lessees  of  adjoining  tracts  of  navigable  tide  waters,  who  have  bv 
agreement  planted  them  in  common  with  oysters,  may  properly  join 
in  prosecuting  for  damages  a  trespasser  thereon.®  The  assignee, 
from  the  state,  of  oyster  beds  may  maintain  an  action  of  unlawful 
entry  and  detainer  against  one  depriving  him  thereof.*  A  witnes^s 
cannot  give  his  opinion  as  to  the  damages  caused  by  dredging  across 
a  bed  planted  with  young  oysters.^  ^ 

407.  Extinction  of  fishery  rights. —  The  common  rights  in  a  public 
fishery  are  at  all  times  subject  to  the  disposal  of  the  legislature,  and 
it  may  deprive  the  public  of  the  right  at  its  pleasure.  This  may  be 
done  by  granting  exclusive  rights  to  individuals,  or  by  dealing  with 
the  water  in  such  a  way  that  the  fishery  is  destroyed.*  But  the  leg- 
islature has  no  such  absolute  control  over  private  fisheries.  It  can 
regulate  such  fisheries,  but  it  cannot  prohibit  the  owner  from  en- 
joying them,  any  further  than  is  necessary  for  the  public  good.    Th<^ 

ject  applies  only  to  oyster  beds,  so  that  *QaUup  v.  TrtMsy,  25  Conn.  10. 

the   maintenance  of   private   clam   beds  ^Brition  v.  Hill,  27  N.  J.  Eq.  389. 

may  be  regarded  as  lawful.     State    v.  But   the   lord   of   the   manor   cannot 

Goulding,  131  N.  C.  715,  42  S.  £.  563.  maintain  an  equitable  action  against  the 

An  indictment  for  wrongfully  taking  lord  of  another  manor  to  quiet  his  right 
oysters,  under  R.  I.   Pub.  Laws,  chap,  to  an   oyster   fishery   until    such  right 
71,  §  1,  is  sufficient  where  it  charges  the  shall  have  been  first  determined  at  law. 
offense  in  the  words  of  the  statute,  des-  as  he  is    not  entitled    to   an   equitable 
ignating  the  bed  as  the  bed  of  the  lessee  remedy   where  there   is    a    controversy 
who  is  named.    It  is  not  necessary  to  al-  with  but  one  person,  which  may  be  de> 
lege  the  ownership  of  the  oysters,  for  it  termined  in  a  single  action  at  law.  Ten- 
matters  not  whose  they  were,  so  long  ham  v.  Herbert,  2  Atk.  483. 
as  they  were  wrongfully  taken.    Nor  is  *Wooley  v.  Campbell,  37  N.  J.  L.  163. 
it  material  that  another  was  proved  to  *Power  v.  Tazetoell,  25  Grattw  786. 
have  been  interested  with  the  lessee,  for,  ^^Neirton  v.  Fordham,  7  Hun,  68. 
na  pwnership   was    not    alleged,    there  ^Hiyicen  v.  Orush,  131  Mass.  207. 
could  be  no  variance  by  reason  of  such  The  rights  of  fishing  to  which  the  peo- 
proof.    State  v.  Tayler,^  13  R.  I.  541.  pie  of  Rhode  Island  are  entitled,  under 

^Davis  v.  Davis,  72  App.  Div.  593,  76  the  Constitution  guaranteeing    continu 

N.  Y.  Supp  639,  ance  of  the  rights    previously   existing, 
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question  whether  or  not  the  legislature  can  destroy  a  private  fishery 
by  closing  the  water  course  against  the  passage  of  the  fish,  or  by  au- 
thorizing a  use  of  the  water  which  will  drive  the  fish  from  it,  has 
never  been  settled.  There  are  dicta  in  some  of  the  cases  already  cited 
which  would  tend  to  uphold  such  rights.  But  they  are  not  founded 
on  sound  principle.  The  use  of  property  is  as  much  property  as  is 
the  land  itself,  and  the  legislature  can  no  more  take  the  use  of  prop- 
erty for  public  use  without  making  compensation  than  it  can  take  the 
property.  The  difiiculty  in  applying  this  rule  is  that  the  courts  are 
inclined  to  hold  that  a  mere  deprivation  of  the  private  owner  of  its 
use,  which  is  not  in  fact  applied  to  the  benefit  of  the  public,  is  not 
a  taking  of  property.  These  decisions,  it  is  believed,  are  made  by 
courts  which  are  not  yet  fully  free  from  the  old  idea  that  might  makes 
right  Strong  cases  are  sometimes  necessary  to  show  forth  a  prin- 
ciple. It  is  believed  that  no  one  would  contend  that  the  legislature 
could  take  for  a  public  park  a  strip  of  land  around  a  tract  belonging 
to  a  private  owner,  and  then  forbid  the  latter  to  make  any  use  of  his 
land  which  would  destroy  the  beauty  of  the  park,  without  making 
compensation  to  him  for  the  value  of  the  use  of  which  he  was  thereby 
deprived.  And  when  cases  shall  be  decided  solely  upon  principles 
of  right  and  justice,  it  will  not  be  held  that  for  the  public  good  a  use 
may  be  made  of  a  stream  of  water  which  will  absolutely  prevent  the 
fish  from  reaching  a  particular  fishery  without  compensating  the  own- 
er for  the  loss.  In  order  to  entitle  the  owner  to  compensation,  how- 
ever, it  must  be  shown  that  the  value  of  the  fishery  was  in  fact  de- 
stroyed solely  by  the  course  adopted  or  sanctioned  by  the  legislature. 
A  public  fishery  right  is  subject  to  the  right  of  the  riparian  owner  to 
improve  his  property,  so  that  when  his  improvements  are  such  as  to 
exclude  the  public  the  fishery  right  is  lost*  A  several  fishery  may  be 
abandoned  to  the  public,  or  it  may  be  forfeited  to  the  Crown.*  But 
the  fact  that  the  owner  of  a  several  fishery  and  his  predecessors  in 
title  have  for  a  long  period  of  years  permitted  the  public  without 
molestation  to  fish  there  does  not  raise  a  presumption  that  the  fishery 

are  not  violated  by  filling  a  cove  covered  upon  the  stream  under  authority  of  the 

by  tide  water  under  the  authority  of  a  state  for  the  improvement  of  navigation, 

state  statute,  if  the  fisheries  have  ceased  Shrunk  v.  Sohuylkill  Nav,  Co.  14  Serg. 

to  have  a  substantial    value.    Clark    v.  &  R.  71. 

Providence,  16  R.  I.  337,  1  L.  R.  A.  725,  Upsinch  v.  Herrick,  9  Gray,  629. 
15  Atl.  763.  •  But  the  forfeiture  of  a  several  fishery 
Where  the  soil  and  water  of  a  river  is  not  shown  by  evidence  that  the  owners 
remain  vested  in  the  public  a  riparian  of  the  fishery  had  forfeited  their  liber- 
owner  cannot  complain  that  his  right  of  ties  and  free*  usages,  as  these  words  are 
fishing  in  the  water  in  front  of  his  prop-  not  sufficient  to  include  a  several  fish- 
erty  is  invaded  by  the  erection  of  a  dam  ery.     h'orthumherland  v.  Houghton,  L, 
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has  been  abandoned  or  dedicated  to  the  public.^  The  right  to  fish  for 
certain  kinds  of  fish  may  be  abandoned  to  the  public^  while  the  re- 
mainder of  the  fishery  is  retained.'  There  can  be  no  implied  dedica- 
tion of  a  private  fishery  to  the  public  use.*  In  order  to  effect  the 
dedication  it  must  be  by  grant  or  prescription,  or  a  definite  intention 
to  make  the  dedication  must  be  shown.''  The  grant  by  the  ecclesias- 
tical commission  of  lands  adjoining  a  river  in  which  a  right  of  fish- 
ery had  previously  been  granted  by  its  predecessor,  without  any  ^ese^ 
vation  of  such  right,  does  not,  therefore,  extinguish  it.*  The  lord 
of  a  manor  extinguishes  his  right  of  fishery  by  granting  to  the  copy- 
holder the  fee  of  his  riparian  land,  with  the  appurtenant  fishery,  with 
privilege  to  enjoy  it  by  going  along  the  bank  of  the  stream.* 

408.  Trespass  lies  for  injury  to  a  fishery. —  A  fishery  is  property 
and  is  classified  as  real  estate,  and  therefore  trespass  may  be  main- 
tained for  unlawfully  interfering  with  it.^  Even  one  having  a  mere 
free  fishery  may  maintaii^  trespass  against  one  fishing  there  without 
right'  And  the  action  lies  against  the  owner  of  the  soil  if  he  has  no 
right  to  enjoy  the  fishery.'  The  pollution  of  the  stream  is  a  su£Scient 
interference  with  the  fishery  to  give  a  right  of  action.*  So,  trespass 
qtiare  clausum  lies  against  one  who  breaks  down  weirs  on  his  own 
land,  causing  the  water  to  overflow  another's  fishery  on  adjoining 
land ;  and  the  fact  that  the  fish  thereby  escape  is  but  an  aggravation 
of  damages,  and  does  not  change  the  nature  of  the  action.^    The  pos- 

R.  5  Kxch.  127,  39  L.  J.  Exch.  N.  S.  66,  48  m.  447,  92  Am.  Dec.  146;  Re  Water 

22  L.  T.  N.  S.  491,  IS  Week.  Rep.  496.  Rights,  6   Det.  L.   N.   No.  14;  Child  t. 

*8mith  ▼.  Andrews  [1891]  2  Ch.  678,  Ch-eenhill,  Cro.  Car.  653. 

65  L.  T.  N.  S.  176.  A  writ  of  trespass  quod  cepit  pUcm 

^Rogers  ▼.  Allen,  1  Campb.  309.  is  good  although  the  charge  is  for  tak- 

*Cohh  V.  Davenport,  33  K.  J.  L.  223,  ing  divers  Ashes  from  divers  pUces.  4 

97  Am.  Dec.  718.  Hen.  VI.,  11,  pi.  7. 

Where  the  owner  of  a  fishery  does  not  *8mith  y.  Kemp,  Garth.  285,  Holt,  .122, 

himself  work  it  for  profit,  but  suffers  2  Salk.  637 ;  Bagott  v.  Orr,  2  Boa.  £  P. 

the  public  to  fish  in  it  without  objection,  472,  6  Revised  Rep.  608 ;  Gipps  v.  Wool- 

1  user  by  an  individual  which  is  not  dis-  lioot,  Holt^  323,  Skinner,  677,  Comb.  433, 

tinguished  from  that  of  the  public  will  464. 

be  considered  permissive,  unless  there  is  But  in  an  action  for  trespass  for  tiik- 

evidence  that  it  was  under  a  claim  of  ing    fish    from   plaintiff's    free   fishery, 

right  in  himself,  and  that  the  owner,  judgment  was    rendered    for   defeiidant 

knowing  of  such  right  acquiesced  in  it.  because  the  declaration  did  not  allege 

Cobh  V.  Davenport,  32  N.  J.  L.  369.  that  the  defendant  took  salmones  tuoi. 

f^Letnheck  v.  Nye,  47  Ohio  St.  337,  8  Oibhs  v.  Woolliscott,  3  Salk.  291,  3G0. 

L.  R.  A.  578,  24  N.  E.  686.  ^Turner  v.  Hebron,  61  Conn.  175,  137. 

•Hamiltofi  v.  Musgrove,  Ir.  Rep.  6  C.  14  L.  R.  A.  380,  22  Atl.  951. 

L.  129,  19  Week.  Rep.  443.  ^Fitzgerald  v.  Firbank   [1897]  2  Ch. 

tilbury  V.  8ilva,  L.  R.  45  Ch.  Div.  96.  76  L.  T.  N.  S.  584,  66  L.  J.  Ch.  X.  S. 

98,  63  L.  T.  N.  S.  141.  529. 

^Hart  V.  Hill,  1  Whart.  131;  Holford  ^Courtney  v.  Collet,  1  Ld.  Raym.  272, 

V.  BaVey,  8  Q.  B.  1000,  Aflirmed  in  13  12  Mod.  164. 

Q.  B.  426;  Bristow  v.  Cormican,  L.  R.  But  it  has  been  held  that  a  grantee  of 

3  A  pp.  Caa.  641;  Beckman  v.  Kreamer,  a  right  of  fishery  on  grantor's  flats  csn 
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s^soiy  title  of  one  occupying  land  containing  a  trout  stream  under 
an  unrecorded^  but  valid,  lease  is  sufficient  to  enable  him  to  maintain 
trespass  against  one  fishing  in  the  stream  under  no  better  title.^  The 
lessee  of  lands  occupied  by  him  for  fishing  purposes  may  maintain 
trespass  against  one  who  unlawfully  enters  and  fishes  upon  them.^ 
In  trespass  for  fishing  in  plaintifiPs  several  fishery  it  is  no  defense 
that  defendant' caught  no  fish,  for  the  act  of  fishing  was  not  only  an 
infringement  of  plaintiff's  right,  but  would  afterwards  be  evidence 
of  a  using  and  exercising  of  the  right  by  the  defendant  if  such  an  act 
were  overlooked.*  But  case,  and  not  trespass  vi  et  armis,  is  the  rem- 
edy to  be  pursued  by  the  owner  of  a  sole  and  separate  fishery  against 
a  lower  owner  of  a  similar  fishery  who,  by  the  construction  of  fish 
traps  and  weirs,  prevents  the  passage  of  fish  up  the  stream  to  plain- 
tiiFs  fishery.® 

400.  Other  remedies. —  Ejectment  will  not  lie  to  recover  a  fishery.* 
But  if  the  ordinary  remedy  at  law  is  not  sufficient,  the  owner  of  the 
fishery  will  be  protected  in  his  property  by  the  extraordinary  remedies 
available  in  equity.*  A  claim  of  sole  fishery  rights  under  grant  from 
the  Crown  may  be  tested  by  quo  warranto.^  Injunction  will  lie  to  re- 
strain interference  with  exclusive  fishery  rights,  where  there  is  no 
adequate  remedy  at  law.'*  A  man  in  actual  possession  of  a  sole  right 
of  fishery  may  maintain  a  bill  against  one  threatening  to  disturb  him 
in  his  rights  for  a  commission  to  examine  his  witnesses  and  perpetu- 
ate their  testimony,  without  first  bringing  an  action  at  law ;  though 
it  would  be  otlierwise  had  he  been  actually  disturbed  in  his  fishing, 
thereby  giving  him  a  remedy  at  law.®     Apprehended  injury  may  be 

maintain  case,  and  not  trespass  quare  damages  against  a  person  who,  by  dis- 
elausum,  for  an  injury  to  his  easement,  charging  water  polluted  with  sand  and 
Matthetca  v.  Treaty  76*  Me.  694.  gravel  into  the  river,  has  driven  away 

*Beach  v.  Morgan,  67  N.  H.  529,  68  the  hsh  and  injured  the  spawning  beds. 
Am.  St.  Rep.  692,  41  Atl.  349.  Fitzgerald  v.  Firhank,  66  L.  J.  Ch.  N. 

^Solomon  v.  Groaheok,  66  Mich.  540,  S.  529  [1897]  2  Ch.  96,  76  L.  T.  N.  S. 
36  N.  W.  163.  584. 

'Patrick  v.  Qreemcay,  cited  in  Mellor  Making  the  unlawful  destruction  of 
V.  Spateman,  1  Wms.  Saund.  3466.  iish  a  misdemeanor  and    punishable   as 

'Hamilton  v.  Danegall,  3  Ridgeway,  such  does  not  preclude  a  civil  proceeding 
267,  324,  to  enjoin  it  as   a    nuisance.     People   v. 

^Waddy  v.  Netcton,  8  Mod.  276;  Her-  Truckee  Lumber  Co,  116  Cal.  397,  39  L. 
hert  ▼.  Jjaughluijn,  Cro.  Car.  492.  R.  A.  581,  58  Am.  St.  Rep.  183,  48  Pac. 

*Pery  v.  Thornton,  Ir.  L.  R  23  Eq.    374. 
492.  Equity  will  not  restrain  the  removal 

*Warren  ▼.  Mattheira,  1  Salk.  357.         of  stakes  from  a  fishing  ground   when 

*WiUion  V.  Hill,  46  N.  J.  Eq.  367,  19  they  will  not  be  needed  for  immediate 
Atl.  1097  i  Allen  v.  Donnelly,  5  Ir.  Ch.  use,  and  can  be  easily  replaced  in  ample 
Rep.  229.  time  for  use,  and  at  a  price  easily  aacer- 

The  grantee  of  an  exclusive  right  of   tained  and  measurable  in  damages.  Het- 
ftshing  in    a    non-navigable    river    may    trick  v.  Page,  82  N.  C.  65. 
maintain  an  action  for  injunction  and       'Dorset  v.  Qirdler,  Prec.  in  Ch.  631. 
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enjoined.*  The  owner  of  premises  used  for  fish  culture,  whose  pond 
is  supplied  by  water  from  an  undergi'ound  channel  of  a  stream,  and 
not  merely  by  peixsolation,  is  entitled  to  an  injunction  requiring  tlie 
erection  of  a  barrier  or  dam  on  the  premises  of  an  adjoining  owner, 
so  as  to  restore  to  a  spring  on  his  premises  the  water  diverted  from 
the  pond  supplied  thereby  and  from  a  natural  water  course  which 
is  the  outlet  thereof,  by  the  digging  of  a  well  on  such  other  premises.' 
One  who  has  been  in  possession  of  a  sole  fishery  for  a  considerable 
length  of  time  may  bring  a  bill  to  be  quieted  in  possession,  although 
be  has  not  established  his  right  at  law ;  and  it  is  no  objection  to  such 
relief  that  the  different  defendants  have  separate  defenses,  as  the 
question  whether  the  plaintiff  has  a  general  right  to  the  sole  fishery 
extends  to  all  the  defendants.®  One  not  occupying,  or  intending  to 
occupy,  his  alleged  private  fishery  cannot  be  so  injured  in  respect 
thereto  as  to  give  him  any  claim  to  protection  by  an  injunction  against 
an  interference  with  any  technical  right  he  may  have.*  Injunction 
will  not  lie  to  restrain  interference  with  a  public  fishery,  upon  the 
suit  of  one  who  shows  no  special  injuries  arising  from  the  violation 
of  private  right*^  An  injunction  restraining  the  drawing  of  nets 
in  a  public  fishery  adjoining  private  lands  in  violation  of  statutory 
rights  cannot  be  broader  than  is  justified  by  the  statute.^*  Interrup- 
tion of  a  fishery  in  such  a  way  as  to  constitute  a  public  nuisance  may 
be  abated  by  any  citizen  who  is  injured  thereby,  in  case  it  can  be  done 
without  breach  of  the  peace.*^  The  owner  of  a  several  fishery  may 
detain  the  nets  and  oars  of  persons  unlawfully  fishing  as  security  for 
his  damages ;  but,  if  he  destroys  them,  he  is  liable  in  trespass.^*  Any 
act  which  interferes  with  the  enjoyment  of  the  right  of  fishery  in 
Lake  Michigan  in  any  particular  locality,  if  it  affects  all  alike  who 
fish  in  that  locality,  is  a  public,  and  not  a  private,  nuisance ;  and  no 

•Bathurat  v.  Burden,  2  Bro.  Ch.  64.  "Dot/  v.  Day,  4  Md.  262. 

Wastalia  Trout  Cluh  Co.  v.     Gastalia  A  right  to  remove  engines  placed  in 

Sporting  Cluh,  S  Ohio  C.  C.  194.  a  tidal  river  for  catching  salmon  is  not 

*York  V.  Pilkington,  1  Atk.  282.  limited  to  the  conservators  or  overseers 

*8tannard  v.  Huhhard,  34  Conn.  375.  under  a  statute  providing  that  any  en- 

^^Delaicare  d  M.  R.  Co.  v.  titump,  8  gine  placed  or  used  in  contravention  of 

Gill  &,  J.  479,  29  Am.  Dec.  501 :  Reybum  the  statute  may  be  taken  possession  of 

V.  Sawyer,  128  N.  C.  8,  37  S.  E.  954.  or  destroj^ed.    Williams  v.  Blackuxdl,  32 

But    equity   will    restrain   the   main-  L.  J.  Exch.  N.  S.  174,  2  Hurlst.  &  C.  33, 

tcnance  of  a  fishing  trap  in  violation  of  9  Jur.  N.  S.  579,  8  L.  T.  N.  S.  252,  11 

law  upon  the  suit  of  one  who    suffers  Week.  Rep.  621. 

special  damage  thereby.     Cherry  Point  ^*Heyne'U   v.  Champemoon   Cro.   Otf. 

Fish  Co.  V.  Nelson,  25*  Wash.    558,    66  228. 
Pac.  66. 

''Heckman  v.  Su^ett,  107  Cal.  276,  40 
Pac  420. 
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private  individual  may  maintain  an  aetion  in  equity  to  enjoin  its  con- 
tinuance.^^ 

410.  Penaltiet. — For  the  preservation  of  the  public  peace  as  well 
as  for  the  conservation  of  the  fishery  the  legislature  may  protect  fish- 
eries by  the  enactment  of  penal  statutes,  and  such  statutes  are  vio- 
lated by  the  mere  performance  of  the  forbidden  act^  without  the  ne- 
oessily  of  a  specific  criminal  intent^  Such  statutes  will  be  construed 
so  as  to  effect  the  legislative  intent.^  If  the  statute  provides  for  the 
punishment  of  one  fishing  without  consent  the  indictment  must  n^a- 
tive  consent  by  all  named  in  the  statute  as  capable  of  giving  it'  One 
who  paddles  a  boat  in  which  another  is  illegally  fishing  may  be  con- 
victed for  participating  in  the  offense.'*  To  maintain  an  action  for 
the  penalty,  one  must  bring  himself  within  the  terms  of  the  statute.' 
Tnder  a  statute  against  killing  fish  in  a  private  river  without  the 
consent  of  the  owner,  such  killing  must  have  occurred  in  inclosed 
ground.®  At  common  law  an  indictment  will  lie  for  fishing  in  an- 
other's pond  and  carrying  away  the  fish,  they  being  the  goods  and 


^*Kuehn  v.  Milwaukee,  S3  Wis.  683, 
18  L.  R.  A.  553,  63  N.  W.  912. 

^8tate  V.  Turner,  60  Conn.  222,  22  Atl. 
542. 

'Under  the  English  act  of  1878,  for- 
bidding the  fishing  for  trout  with  rod 
:ind  line  without  a  license,  a  person  li- 
censed to  fish  with  rod  and  line  will  be 
"ubject  to  the  penalty  if  he  attempts 
to  use  three  rods  and  lines  at  the  same 
time  while  having  only  one  license. 
Vomhridge  v.  Earrison,  64  L.  J.  M.  C. 
N.  S.  175,  16  Reports,  327,  72  L.  T.  N. 
S.  592.  59  J.  P.  198. 

*Eoltzgraft  y.  State,  23  Tex.  App.  404, 
5  S.  W.  117. 

HJom.  V.  Richardson,  142  Mass.  71,  7 
X.  E.  26. 

If  two  or  more  persons  join  in  draw- 
ing a  bnsh  seine  in  a  river  where  the  act 
is  prohibited,  it  is  a  several  offense  in 
each,  and  each  is  separately  liable  to  the 
penalty.  Curtis  v.  Eurlhurt,  2  Conn. 
309. 

^  One  not  the  owner  or  lessee  of  all  the 
land  under  or  around  and  adjoining  a 
pond  is  not  entitled  to  maintain  an  ac- 
tion to  recover  the  penalty  prescribed  by 
X.  H.  Gen.  Laws,  chap.*  179,  «  1,  for 
catching  fish  in  the  pond  of  another. 
rhase  V.  Baker,  69  N.  H.  347. 

One  who  owns  the  land  on  but  two 
ftide<i  of  a  pond  of  water,  the  other  sides 
of  which  are  owned  by  other  persons 
whose  title  extends  to  low-water  mark,. 


is  not  entitled  to  maintain  a  proceeding 
under  N.  Y.  Laws  1887,  chap.  623,  to  re- 
cover the  prescribed  penalties  for  tak- 
ing fish  from  a  pond  laid  out  as  a  pri- 
vate park  for  propagating  and  protect- 
ing fish,  since  he  has  no  such  exclusive 
ow^nership  or  control  over  the  waters 
or  the  land  underneath  as  is  required  by 
the  act.  Eill  v.  Bishop,  43  N.  Y.  S.  R. 
736,  17  N.  Y.  Supp.  297. 

The  fish  committee  cannot  maintain 
an  action  for  the  penalty  provided  by 
the  act  of  1826,  unless  they  have  taken 
the  oath  required  by  the  act.  Fassett 
V.  Geyer,  56  Me.  160. 

Under  a  penal  statute  prohibiting  the 
erection  of  a  fish  weir  in  tide  waters  be- 
low low- water  mark  in  front  of  the  shore 
or  flats  of  another,  without  the  owner's 
consent,  if  "the  rights  of  others"  would 
thereby  be  interfered  with,  it  was  held 
that  the  owner  has  acquired  no  such  fish- 
ing right  as  to  be  protected  by  equity, 
unless  he  actually  uses  such  privilege. 
Perry  v.  Carleton,  91  Me,  349,  40  AtL 
134. 

*Rew  v.  Badler,  2  Chitty,  519. 

So,  a  statute  protecting  the  fishery  of 
the  owner  of  a  "private"  stream,  spring, 
or  pond  relates  only  to  a  stream,  spring, 
or  pond  the  \vaters  of  which  are  entirely 
controlled  in  every  part  by  the  person 
claii"ing  the  fisherv.  Benscoter  v.  Long, 
157  Pa.  208,  27  Atl.  674. 
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chattels  of  the  prosecutor^  That  a  weir  is  placed  on  land  from  which 
the  tide  wholly  ebbs  does  not  prevent  its  being  within  the  terms  of  a 
statute  forbidding  the  placing  of  a  weir  below  low-water  mark  in 
front  of  the  shore  of  a  third  person  without  his  consent  It  is  suffi- 
cient if  the  weir  is  erected  beyond  or  nearer  the  middle  of  the  chan- 
nel than  the  low-water  line  of  the  flats  intended  to  be  protected.* 

411.  Procedure. —  A  vessel  cannot  be  seized  and  condemned  for  in 
terfering  with  a  private  fishery,  without  giving  the  owner  a  jurv 
trial.*  A  statutory  provision  that  any  person  taking  fish  in  violation 
of  its  terms  shall  forfeit  his  veSvSel  does  not  authorize  the  forfeiture 
and  sale  of  the  vessel  of  another  of  which  the  offender  had  possession 
at  the  time.^  A  cause  of  action  for  wrongfully  entering  upon  plain- 
tiff's lands  under  water  and  taking  and  carrying  away  fish  therefrom 
may  be  united  with  a  cause  of  action  for  an  entry  upon  the  same 
land  at  another  time  and  catching  and  killing  muskrats  there.^  Claim- 
ants of  rights  in  a  fishing  privilege  may  be  joined  as  defendants  in 
an  action  to  quiet  title  thereto  by  the  owner  of  the  land  to  which  such 
right  is  by  statute  appurtenant,  although  claiming  and  exercising  such 
rights  severally  and  separately,  each  at  a  distinct  part  of  the  shore, 
where  their  claims,  though  under  different  patents,  were  from  tho 
same  source,  and  the  injury  to  the  plaintiff,  as  well  as  their  defenses 
to  the  action,  depend  as  to  each  upon  the  same  facts.*  One  claiming 
an  exclusive  fishery  in  tide  water  must  establish  his  right  by  satis- 
factory proof.'  To  entitle  plaintiff  to  a  verdict  he  must  show  his 
possession  or  right.®    It  is  not  necessary  to  show  that  one's  own  weir 

'Reg.  V.  tiieer,  6  Mod.  183.  Me.  284 ;  Paley  v.  Birchy  8  Best  &  S.  336, 

But  an  indictment  at  common  law  for  16  L.  T.  N.  S.  410. 

a  nuisance  does  not  lie  for  obstructinj?  No  right  to  an  exclusive  fishing  privi 

the  passage  of  fish  by  a  dam  built  across  lege  in  a  navigable  river  is  establishei! 

a   river  not   navigable.     Recourse   must  without  proving  a  compliance  with  the 

be  had  to  the  remedy  provided  by  stat-  statutory  requirements.     Tinicum  Fish- 

ute,  where  the  statute  has  changed  the  ing  Co.  v.  Carter,  61    Pa.    21,  100   Am. 

common    law    on  the    subject.     Com.  v.  Dec.  597 ;   Benscoter  v.   Long,    157    Pa. 

Chapin,  6  Pick.  199,  16  Am.  Dec.  386.  208.  27  Atl.  674;  Reynolds  v.  Com.  93 

^Donnell  v.  Joy,  85  Me.  118,  26  Atl.  Pa.  458. 

1017.  One  claiming  a  right  to  abridge  the 

^Colon  V.  lAsk,  153  N.  Y.  188,  60  Am.  ccmnion-law  right  of  any  subject  to  take 

St.  Rep.  609,  47  N.  E.  302,  Alfirming  13  aea  fish  must  plead  that  matter  special- 

App.  Div.  195,  43  N.  Y.  Supp.  364;  The  ly;    it    cannot    be    presumed.     Baggott 

J.  W.  French,  13  Fed.  916.  v.  Orr,  2  Bos.  &  P.  472,  3  Revised  Rep. 

^The  J.  W.  French,  13  Fed.  916.  668. 

*WhatUng  v.  Nash,  41  Hun.  570.  And  so,  one  claiming  the  right  to  fish 

*Hcckman  v.  Suctt,  99   Cal.   303,  33  in  private  water  must  show  the  founda- 

Pac.   1099.  tion  of  his  right.     Fitzwalter^a  Case,  I 

Hlould  V.  James,  6  Cow.  369:  Yard  v.  Mod.  105. 

Carman,  3  N.    J.    L.    937 :    Fitziralter's  "Richardson  v.  Orford,  2  H.  Bl.  H2, 

Case,  1  Mod.   105;   CHchlon  v.   CoUcry,  4  T.  R.  437,  1  Anstr.  231. 
19  Week.  Rep.  107;  Preble  v.  ffroam,  47 
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is  within  his  defined  limits  to  maintain  an  action  for  infringing  his 
exclusive  right  of  fishing  on  certain  flats,  although  its  position  might 
have  a  material  effect  upon  the  amount  of  damages  to  be  recovered.'^ 
An  inhabitant  of  a  place  is  not  a  competent  witness  to  prove  a  pre- 
scriptive fishery  in  all  the  inhabitants.**  Prospective  profits  of  a  fish- 
ing business  are  of  too  speculative  a  nature  to  be  allowed  in  an  action 
for  damages  for  negligent  injury  to  nets.® 

\\(aithew8  v.  Treat,  75  Me.  694.  town  is  admissible  as  a  witness  on  be- 

Hiould  V.  Jamvs,  6  Cow.  309 ;  Jacob-  half  of  another  inhabitant  sued  for  tres- 

sow  V.  Fountain,  2  Johns.  175.  passing   on    a  private   shell    fishery   to 

But,  upon  the  question  of  the  right  prove  a  free  fishery  in  the  lociis  in  quo 

of  the  proprietor  of  a  certain    neck   of  on  behalf  of  all  the  inhabitants  of  the 

land  to  an  exclusive  shell  fishery  upon  state,  even  though  he  is  liable  to  prose- 

the  shore,  a  neighboring  proprietor  simi-  cution  for  a  similar  trespass  in  case  the 

larly  situated  is  a  competent  witness  to  right  does  not  exist.    Ibid. 

establish  the  right.     Gould  v.  James,  6  ''W fight  v.  Mulvaney,  78  Wis.  89,  9  L. 

C  ow.  369.  R.  A.  807,  23  Am.  Si.  Eep.  393,  46  N. 

And  an  inhabitant  of  an  adjoining  W.  104& 
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412.  Introduction. 

413.  Grants  bordering  on  non-navigable  streama. 

414.  Grants  bounded  by  tide  water. 

415.  Grants  bounded  by  non tidal  navigable  stream. 

416.  Boundaries  of  grants  by  United  States  government. 

417.  Definitions. 

418.  Meander  lines. 

419.  Monuments. 

420.  Running  boundary  along  stream. 

421.  What  will  reserve  title  in  grantor. 

422.  Effect  of  form  of  grant  by  United  States  Land  Department. 

423.  Construction  and  location  of  grants. 

424.  Boundaries  on  lakes. 

425.  County  and  district  boundaries. 

426.  Boundaries  of  municipal  corporation. 

412.  Introduction. —  It  being  established  that  the  soyereign  owning 
land  which  borders  on  a  body  of  water  may  grant  not  only  the  up- 
land, but  the  land  under  the  water  as  well,^  the  question  to  deter- 
mine in  any  particular  case  is  as  to  whether  or  not  he  has  gnmte<i 
the  land  under  the  water.  In  grants  made  by  the  early  English 
kings  which  may  be  regarded  as  establishing  the  common  law  on  the 
subject,  there  was  no  attempt  to  retain  title  to  the  land  under  the 
water.  All  grants  either  expressly  mentioned  waters  in  the  grant- 
ing clause,  or  it  was  taken  for  granted  that  the  land  under  the  water 
would  pass,  so  that  the  grantee  took  possession  and  asserted  his  tide 
to  such  property.  With  respect  to  the  land  under  nontidal  waters  this 
custom  has  continued  and  the  rule  with  reference  to  it  has  beoMne  so 
firmly  fixed  that  in  every  case  the  presumption  is  so  strong  that  there 
was  no  intention  to  reserve  title  to  the  water  that  the  grant  bounded 
by  a  water  course  will  carry  title  to  the  point  of  contact  with  the 
grant  on  the  opposite  side  of  the  stream.  With  reference  to  estuaries 
and  arms  of  the  sea,  there  seems  to  be  no  definite  evidence  as  to 
what  was  the  custom  any  further  than  that  grants  on  the  borders 
of  such  waters  where  the  tide  ebbed  and  flowed  were  treated,  at  least 

>  See  ante,  I  46. 
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SO  far  as  the  title  to  the  shore  was  concerned,  as  were  grants  which 
bordered  on  the  sea,  and  the  boundary  of  the  grant  went  to  low-wa- 
ter mark.  When  Mr.  Digges  promulgated  his  theory  as  to  the  pre- 
rogative rights  of  the  Cro^n,^  which  asserted  its  title  to  the  sea  so 
far  as  high-water  mark,  he  created  a  class  of  property  which  had  not 
before  been  i-ecognized,  which  consisted  of  the  seashore.  The  dis- 
cussion which  arose  out  of  the  attempted  adoption  of  his  theory 
brought  into  prominence  this  class  of  property  so  that  it  was  accorded 
a  place  by  itself,  and  distinct  rules  for  the  interpretation  of  grants 
relating  to  it  were  promulgated.  This  discussion  was  going  on  at 
about  the  time  the  American  colonies  were  established;  and,  losing 
sight  of  the  fact  that  the  Crown  was  not  able  to  establish  the  rights 
claimed  for  it,  and  that  the  law  was  in  fact  established  to  be  the  re- 
verse of  Mr.  Digges's  contention,  his  assertion  of  the  law  was,  with- 
out investigation,  adopted  and  carried  into  the  law  of  the  colonies 
so  that  the  shore  between  high  and  low  water  mark  on  tidal  waters 
was  treated  as  a  distinct  class  of  property,  which  would  not  pass  by 
:i  public  grant  unless  it  was  expressly  mentioned.  Carrying  the  law 
as  it  was  at  first  administered  to  its  logical  conclusion,  the  rule  should 
be  that  with  reference  to  all  waters  which  are  of  such  a  character  that 
there  are  private  owners  on  opposite  banks  which  are  within  a  rea- 
j^onable  distance  of  each  other,  the  title  of  the  opposite  owners  should 
touch  each  other;  and  that  on  other  waters  which  are  in  fact  bays 
or  arms  of  the  sea  and  are  so  broad  that  the  opposite  owners  could 
not  in  fact  take  possession  of,  or  exercise  control  over,  them,  the  title 
should  go  to  low-water  mark.  This  rule  is  subject  to  the  modification 
which  has  arisen  out  of  the  great  regard  which  has  always  been  pos- 
sessed for  the  sea,  which  regards  everj-thing  as  sea  where  the  tide 
ebbs  and  flows,  so  that  the  rule  which  applies  to  the  sea  applies  to  ev- 
ery water  where  there  is  tide,  no  matter  how  narrow  the  water  may 
be  at  that  place.  The  rule  that  the  title  of  the  upland  owner  should 
go  to  low-water  mark  was  modified  in  theory  by  the  contentions  of 
ilr.  Di^es,  who  effected  a  needless  departure  from  the  common  law, 
and  it  has  also  to  some  extent  been  modified  by  the  contentions  of 
some  jurists  in  the  United  States,  who,  losing  sight  of  the  basis  upon 
which  Mr.  Digges's  contention  rested,  expanded  the  theory  so  as  to  in- 
clude not  merely  tidal  waters,  but  those  which  were  in  fact  navigable 
for  sea-going  vessels.  This  departure  is  entirely  unsupported  by  prin- 
ciple, and  should  not  be  followed  any  further  than  the  rule  of  stare 
decisis  requires  it  to  be  followed.    Several  rules  have  been  adopted  for 

*Ante,  §  30a. 
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the  interpretation  of  grants  bordering  on  water  courses^  which  will  be 
taken  up  in  their  order. 

413.  Orants  bordering  on  non-navigable  streams. —  As  stated  in  the 
preceding  section,  no  attempt  was  made  in  the  early  English  grants 
to  reserve  to  the  Crown  title  to  the  water  courses  which  flowed  throu^ 
or  bordered  on  real  property  which  became  the  subject  of  Crown 
grants.  They  passed  to  the  grantee  under  the  general  term  "waters," 
or  were  regarded  as  included  in  the  wider  term  "lands,"  and  passed 
into  private  possession.  Therefore,  when  a  stream  formed  the  bound- 
ary between  two  grants,  the  boundary  was  regarded  as  in  the  middle 
of  the  stream.  And  this  rule  is  in  force  at  the  present  time.*  Witi 
respect  to  private  grants,  the  thread  of  the  stream  is  the  line  midwav 
between  the  banks  at  the  ordinary  stage  of  the  water,  without  re- 
gard to  the  channel  or  lowest  and  deepest  part  of  the  stream.*  The 
reason  for  this  rule  has  been  suggested  to  be  that  the  stream  is  to  be 
r^arded  as  a  line,  so  that  when  the  stream  is  mentioned  it  must  be 
regarded  as  having  only  the  dimensions  of  a  line,  and  the  boundary 
is  placed  at  this  line.  There  is  another  reason,  however,  which  is 
more  satisfactory.^  Land  covered  with  water  will  pass  by  the  grant 
of  land.*  If  the  sovereign  does  not,  in  granting  land  bounding  on  a 
stream,  reserve  any  title  to  himself,  the  presumption  is  that  the 
boundary  is  upon  the  next  adjoining  owner,  and  his  holding  be 
ing  on  the  opposite  side  of  the  stream,  each  tract  being  regarded  a?^ 
the  boundary  of  the  other,  the  point  of  contact  is  necessarily  carried 
to  the  center  of  the  stream.     If  the  sovereign  making  the  grant  ha"" 

*AUy,  Gen.  v.  Delaware  d  B,  B.  R.  Co.  line  between  the  shares,  irrespectire  of 

27  N.  J.  £q.  631 ;  Kentucky  Lumber  Co.  the  depth  of  the  channel,  taking  it  at 

V.  Green,  87  Ky.  257,  8  S.  W.  439;  WH-  the  ordinary  stage  of  the  water  at  it-* 

liamshurg  Boom  Co.  v.   Smithf  84  Ky.  mediiun     height,    neither    swollen    by 

372,  I  S.  W.  705;  Coovert  v.  O'Conner,  freshets  nor  shrunk  by  drought    Bran 

8  Watts,  477;  Ball  v.  Slack,  2  Whart.  ham  v.  Bledsoe  Creek  Tump.  Co.  1  Lea. 

638,  30  Ain.  Dec.  278 ;  Benner  v.  Platter,  704,  27  Am.  Rep.  789. 
6  Ohio,  606.     ( In  that  case  it  was  stated       •  The  lines  of  a  survey  do  not  alwars 

that  the  court  did  not  intend  to  decide  have  a  mathematical  definition, — length 

in  McCullock  v.  Aten,  2  Ohio,  307,  that  ^vithout  breadth;  they  are  as  broad  as 

a  boundary  on  an  non-navigable  stream  the  rivers  and  pass-ways  which  are  ap- 

would  only  go  to  the  edge  at  low  water.)  propriated  as  monuments  for  public  as 

Williams  v.  Buchanan,  23  N.  C.  (1  Ired.  well    as  for    private    convenience,   and, 

L.)  636,  36  Am.  Dec.  760;  Ex  parte  Jen-  when  so    used    in    adjusting   the    legal 

nings,  6  Cow.    618,    16   Am.    Dec.    447;  rights  of  parties  by  them,  the  center  or 

Ew  parte  Tihhits,  6  Cow.  551 ;  People  v.  middle  of  them,  whether  a  river,  a  cr«ek. 

Seymour,  6  Cow.  679 ;  Jackson  ex  deni.  a  spring,  or  a  pass- way,  fixes  the  limits- 

Kingston  v.  Louw,  12  Johns.  252.  tion  ot  the  rights  of  parties,  unless  oth- 

*8tale  V.  Burfon,  106  La.  732,  31  So.  erwisc  expressly    provided    for    in    the 

291 ;  Willey  v.  Lewi^,  28  Ohio  L.  J.  104,  feoffment.     Muller   v.    Landa,    31    Tex. 

]  1    Ohio     Dec.    Reprint,    607 ;    Hopkins  265,  98  Am.  Dec.  529. 
Academy  v.  Dickinson,  9  Cush.  644.  *Ro88  v.  Portsmouth,  17  U.  C.  C.  P, 

The  thread  of  a  stream  is  the  middle  195.  • 
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title  to  the  opposite  shore,  his  grant  will  carry  to  that  point. '^  If  it 
is  shown  that  the  actual  line  used  by  the  government  surveyors  was 
the  middle  of  the  stream,  that  line  will  be  the  boundary  of  the  grant. ^* 
414.  Orants  bounded  by  tide  water. —  As  stated  in  a  preceding  sec- 
tion,* when  Mr.  Digges  promulgated  the  theory  that  the  shore  around 
the  Kingdom  of  England  should  belong  to  the  Crown  by  its  preroga- 
tive rights  because  it  partook  of  the  nature  of  the  sea,  and  that  the 
.^ea  being  his,  the  shore  should  be  his  also,  he  gave  the  shore  a  dis- 
tinct character  which  it  had  never  before  possessed,  and  raised  it 
into  a  class  by  itself,  to  which  the  rule  could  be  applied  that  noth- 
ing passed  by  a  Crown  gi-ant  except  what  was  expressly  mentioned. 
Prior  to  that  time,  it  had  been  regarded  as  part  of  the  upland,  and 
would  pass  by  a  grant  of  the  upland,  without  question.  After  that 
time  the  ancient  rule  was  ignored,  and  in  order  for  the  shore  to  pass 
by  a  grant,  it  must  be  mentioned.  Otherwise  the  title  would  go  only 
to  high-water  mark.  This  application  of  the  rule  ignored  a  fact  and 
the  rule  which  grew  out  of  it.  The  fact  was  that  the  shore  had  al- 
ways been  regarded  as  parcel  to  the  upland,  and  the  rule  was  that  as 
parcel  of  the  upland,  it  would  pass  with  it  without  express  mention. 
The  strict  rule  of  construction  of  Crown  grants  did  not  apply  as  much 
to  real  estate  as  ta  prerogative  rights,  franchises,  monopolies,  etc., 
which  deprived  the  public  of  a  portion  of  their  common  rights.  In 
such  cases  it  was  necessary  to  express  everything  that  was  intended 
to  pass  or  the  grantee  would  acquire  no  title  to  it  In  case  of  a  grant 
of  real  property,  however,  woods,  streams,  houses,  and  other  things 
which  were  always  regarded  as  parcel  of  the  estate  would  pass  witlv 
out  express  mention,  and  the  same  rule  applied  to  the  shore.  How- 
ever, after  the  shore  was  given  a  distinct  character  of  its  own,  the 
rule  of  strict  construction  was,  as  it  would  seem,  erroneously,  though 
generally,  applied  to  grants  affecting  it,  and  in  most  instances  this  is 
a  rule  of  property,  so  that  it  must  be  upheld  on  the  principle  of  stare 
decisis.  Under  this  rule  a  grant  of  land  bounded  by  tide  water 
passes  title  only  to  high-water  marL^     This  line  is  the  line  of  ordi- 

*J<me8  V.  Water  Lot  Co,  18  Ga.  639.        Bosw.  254 ;    Siilhnan    v.    Burfeind,    21 

•Weiss  V.  Oregon  Iron  d  Steel  Co,  13  App.  Div.  13,  47  N.  Y.  Supp.  280; 
Or.  496,  11  Pac.  255.  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am. 

M«*e  9  412.  Dec.   356;   Com.  v.   Alger,   7   Cusb.   53; 

^United  Htaies  v.  Paoheoo,  2  Wall.  587,  State  v.  Pinckney,  22  S.  C.  484 ;  Forest 
17  L.  ed.  865;  Sage  v.  New  York,  154  River  Lead  Co.  v.  Saleniy  166  Mas?,  200, 
N.  Y.  61,  38  L.  R.  A.  606,  61  Am.  St.  43  N.  E.  802;  Litchfield  v.  Ferguson, 
Rep.  592,  47  N.  E.  1096;  Ew  parte  Jen-  141  Mass.  07,  6  N.  E.  721;  Liifkin  v. 
nings,  6  Caw.  518.  16  Am.  Dec.  447;  New  Haskell,  3  Pick.  356;  Loiondes  v.  Dirk- 
York  V.  Harf,  95  N.  Y.  443,  Reversing  erson,  34  Barb.  586;  Cohurn  v.  San  Ma- 
16  Him,  380;  McFarlane  v.  Kerr,  10  teo  County,  76  Fed.  620;  Galveston  v. 
Vol*  II,— Waters,  92. 
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nary  high  tide,  and  not  of  the  highest  spring  tide.'  So  strictly  is 
this  rule  adhered  to  in  some  instances  that  even  though  the  calls  of 
the  grant  would  extend  into  the  water,  and  convey  the  shore  and  a 
portion  of  the  soil  below  low-water  mark,  they  will  be  restricted  to 
high-water  mark.*  Pennsylvania,  while  refusing  to  follow  the  com- 
mon-law rule  with  reference  to  the  title  to  the  soil  imder  nontidal 
navigable  rivers,  has  followed  it  with  reference  to  the  title  to  the 
shore,  so  that  in  that  state  a  grant  bounded  by  tide  water  is  pre- 
sumed to  go  to  low-water  mark.' 

415.  Orants  bounded  by  nontidal  navigable  stream. — At  common 
law  a  grant  of  land  on  a  nontidal  navigable  river  carried  the  title  to 
the  thread  of  the  stream  and  the  discussion  which  effected  the  change 
in  the  presumption  as  to  title  to  the  seashore  did  not  affect  the  title 
to  the  land  under  such  streams.^  In  this  country  some  of  the  states 
have  directly  assumed  title  to  the  soil  under  the  navigable  rivers  and 
in  others  the  courts  have  thought  that  they  ought  to  do  so,  and  so  have 
proceeded  upon  the  theory  that  title  should  have  been  retained.  If 
the  title  was  in  fact  retained,  then,  of  course,  the  grant  bounded  by 
the  river  will  not  pass  title  to  the  bed.  In  ordcyr  to  determine  the  rule 
which  is  in  force  in  any  particular  state,  attention  is  called  to  the 

Menard f  23    Tex.  349,    398;    Wright   v.  grantee  exercises  dominion  over  it.  R^ 

Beymour,  69  Cal.  122,  10  Pac.  323.  Belfast  Dock  Act,  It.  Rep.  1  Eq.  128. 

A  grant  of  land  described  as  "the  is-  The  act  of  Congress  of   the  republic 

land  called  Cheney's    island    containing  of  Texas  of  Dec.  9,  1876,  relinquishing 

two  hundred  twelve  acres,"  conveys  to  to  Menard  "one  league  and  one  labor  of 

high-water  mark  only.     CJieney  ▼.  (fup-  land,  lying  and  situate  on,  and  incliid- 

iill,  13  N.  B.  379.  ing  the  east  end  of  Galveston  island"  if 

Mobile  Transp.  Co,  v.  Mobile ^  128  Ala.  viewed  as  an  ordinary  grant  would  not 

335.  86  Am,  St.  Rep.  143,  30  So.  646.  it  seems,  include  the  "shore  and  flats  ly- 

*Mann  v.   Tacoma  Land  Co.  44  Fed.  ing  south  of  the  bay,  but  such  act  did 

27 ;  Jone^  v.  Martin,  13  Sawy.  314,  35  grant  the  flats    and    shore,  as    it   was 

Fed.    MS;Cortelyou  ▼.   Van  Brundi,    2  clearly  shown   that   the   legislature  in- 

Johns.  357;  3  Am.  Dec  439.  tended  to  include  them  in  the  grant  for 

The    upland    boundary    of    tide    and  the  purpose  of  furthering  the  erection 

shore  lands  is  the  line  of  ordinary  high-  of  a  city  with  streets  and  lots  running 

water  mark,  and  such  line  is  not  neoes-  to  and  bordering  on  the  channel.  Oal- 

sarily  determined  by  a  meander  line,  so  veaton  v.  Menardy  23  Tex.  349,  398. 

the  title  to  tide  and  shore  lands  received  ^Palmer  v.   FarrelL   129   Pa.   162,  15 

by  the  state    from    the    United    States,  Am.  St.  Rep.  708,  18  Atl.  761. 

passes  the  land  lying  between  high  and  In  Virginia  a  grant  of  land  on  the 

low  water  mark,  and  not  the  land  be-  seashore  will  extend  to  low-water  mark, 

tween  the  meander  line  and  low- water  French  ▼.  Bankhead,  11  Gratt.  13G. 

mark.     Washougal  d  L.  Transp.  Co.  v.  Warick  v.   Smith,   9    Paige,    547,    5 

Dallas,  P.  d  A.  Nav.  Co.  27  Wash.  490,  Paige,  151,  28  Am.  Dec  417;  Kentucky 

68   Pac.  74.  Jjumber  Co,  v.  Oreen,  87  Ky.  257.  8  S 

*More  V.  Massini,  37  Cal.  432;  Calves-  W.  439;  Berry  v.  Snyder,  3  Bush.  266, 

ton  City  Surf  Bathing    Co.  v.   Heiden-  96  Am.  ThiC.  219; Middleton  v,  Pritchard. 

heimer,  63  Tex.  559;  East  Hampton  v.  4  111.  510,  38  Am.  Dec.  112;   Houck  v. 

Kirk,  68  N.  Y.  459,  6  Hun,  257.  rate-s,  82  111.  179;   Cobb  v.  LavaUe,  89 

But  the  limiting  of  the  grant  by  the  111.  334,  31  Am.  Rep.  91. 
shore  will  not  exclude  the  shore  if  the 
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discussion  of  the  question  as  to  title  to  beds  of  water  ways.^  Among 
the  earliest  eases  in  which  the  question  was  discussed  in  this  coun- 
try was  Canal  Covirs.  v.  People.^  In  that  case  the  wording  of  the 
grant  was  such  as  to  indicate  an  intention  to  reserve  the  bed  of  the 
stream  from  the  grant  and  there  was  evidence  that  the  stream  was 
tidal,  so  that  the  discussion  as  to  the  rule  that  should  apply  in  regard 
to  nontidal  navigable  streams  was  mere  dicta.  But  the  decision  in 
its  final  form  seems  to  have  denied  the  claim  of  the  riparian  owner 
as  much  upon  the  ground  that  the  rule  that  the  title  of  the  shore  own- 
er went  to  the  center  of  the  stream  should  not  apply  to  the  large 
rivers  in  this  country  as  upon  any  other.*  This  doctrine  was  sub- 
sequently repudiated  in  New  York.''  But  it  has  had  an  effect  upon 
shaping  decisions  in  other  states.  In  Tennessee  a  grant  bounded  by 
a  stream  which  is  navigable  for  sea-going  vessels  will  not  carry  title 
beyond  the  shore.^  In  Missouri  the  boundary  stops  at  the  shore/ 
so,  in  North  Carolina.®  And  in  Iowa  it  goes  only  to  high-water 
mark.*  Some  courts  which  have  not  found  it  necessary  to  decide 
whether  or  not  title  went  to  the  center  of  the  stream  have  held  that 
it  went  at  least  to  low-water  mark.*^  Pennsylvania  and  Montana 
have  adopted  the  rule  that  the  boundary  was  low- water  mark.^^  A 
distinction  has  been  made  by  some  courts  in  favor  of  rivers  which 
form  international  boundaries,  the  courts  holding  that  in  case  of  such 
rivers,  a  state  grant  will  carry  title  only  to  the  shore.  ^^ 

^Ante  Si  48  e<  seq.  ^Louistnlle  ▼.  Bank  of  United  States, 

Ahhot  V.  Doe  ex  dem,  Kennedy,  5  Ala.  3  B.  Mon.  138. 

393;     Widdicojnhe    v.    Roaemiller,    118  In  Schurmeier  v.  8t.  Paul  d  P,  R.  Co. 

Fed.  295.  10  Minn.  82,  88  Am.  Dec.  59,  Gil.  50,  the 

•5  Wend.  423.  court  inclined  toward  the  opinion  that 

*Canal  Appraisers  v.  People,  17  Wend,  a  grant  of  land  on  the  bank  carried  title 

571.  to  the  middle  of  the  stream,  and  it  was 

*8mith  v.  Rochester,  92  N.  Y.  463,  44  decided  that  the  title  went  at  least  to 

Am.  Kep.  393.  low-water  mark,  which  was  sufficient  to 

*Stuart  V.  Olark,  2  Swan,  9,  68  Am.  determine  the  controversy  in  that  case. 

Yiec.  49;  Martin  v.  Nance,  3  Head,  650.  ^'Freeland  v.  Pennsyh-nnia  R.  Co,  197 

The  title  only  goes  to  low-water  mark.  Pa.  529,  o8    L.  R.  A.  529^  80    Am.  St. 

Vosev  V.  James,  7  Lea,  98.  Rep.  850,  47  Atl.  745;  Gibson  v.  Kelly, 

'Cooley  V.  Golden,  117  Mo.  43,  21  L.  15  Mont.  417,  39  Pac.  517;  Poor  v.  Mo- 

R.  A.  300,  23  S.  W.  100.  Clure,  77  Pa.  214. 

•  The  grant  of  land  covered  by  the  wa-  "iJe  State  Reservation,  16  Abb.  N.'  C. 

ter  of  a  navigable  river,  not  being  sub-  191,  Affirmed  in  Re  State  Reservation, 

ject  to  entry,  is  void,  and  may  therefore  37    Hun,  537 ;  Hensler   v.  Hartman,  16 

be    collaterally     attacked.      Hollcy     v.  Abb.  X.  C.  176,  note. 

Smith,  130  N.  C.  85,  40  S.  E.  847 ;  Wil-  The  rule  that  bounding  a  grant  on  a 

son  y.  Forbes,  13  N.  C.  (2  Dev.  L.)  30;  stream  will   convey  title  to  the  center 

Inaram  ▼.  Thretidgill,  14  N.  0.  (3  Dev.  has    no   application   to   the   case   of   a 

L.)  69;  Smith  v.  Ingram,  29  N.  C.    (7  stream   forming  the  boundary   between 

Tred.  L.)   179.  nations,  and  in   case  of  a  grant  upon 

^Bennett  ▼.  National  Starch  Mfg.  Co.  such  a  stream,  running  the  side  line  to 

103  la.  207«  72  N.  W.  607.  the  waters  of  said  stream  and  thenoe 
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416.  Bonndariei  of  grants  by  ITnited  Statei  goyemmeiit. —  When  the 
Federal  government  acquires  title  to  land  which  is  not  yet  organized 
into  a  state^  it  has  the  absolute  ownership, — ^both  the  jus  pyblicum  and 
the  jus  privatum;  and  it  may  make  such  grants  of  the  land,  either 
above  or  below  the  water,  as  it  chooses  to  make.  But  the  land  is  al- 
ways held  under  the  possibility  that  the  territory  will  eventually  be 
organized  into  a  state,  which  will  have  a  right  to  make  its  own  rule 
as  to  what  shall  be  the  extent  of  riparian  rights,  and  where  shall  rest 
the  title  to  the  beds  of  navigable  waters.  Under  these  circumstances, 
while  Congress  may,  if  it  chooses  to  do  so,  grant  the  title  to  the  soil 
under  the  waters,  the  Federal  courts  have,  for  the  purpose  of  avoid- 
ing embarrassment  to  the  future  state,  adopted  the  rule  of  holding 
that  Congress  will  not  be  presxmied  to  have  intended  to  grant  title  to 
the  land  under  the  water  in  such  a  way  as  to  effect  such  embarrass- 
uient,  unless  it  has  done  so  in  express  terms.  As  said  by  Mr.  Justia 
Field  in  Packer  v.  Bird,^  while  the  courts  of  the  United  States  must 
construe  the  grants  of  the  Federal  government,  without  reference  to  the 
rules  of  construction  adopted  by  the  states  for  their  grants,  yet  "what- 
ever incidents  or  rights  attach  to  the  ovmership  of  property  conveyed 
by  the  government  will  be  determined  by  the  states,  subject  to  the 
condition  that  their  rules  do  not  impair  the  eflScacy  of  the  grants  or 
the  use  and  enjoyment  of  the  property  by  the  grantee."  Continuing, 
his  thought  was  to  the  effect  that,  since  the  rule  of  the  state  would 
determine  whether  the  riparian  rights  of  the  grantee  would  extend 
to  the  center  or  only  to  the  margin  of  the  stream,  for  the  sake  of  uni 
formity  it  was  better  to  let  that  question  be  determined  by  the  pel 
icy  of  the  state  than  to  hold  absolutely  that  the  congressional  grant 
fixed  the  rights  for  all  time,  and  thereby  embarrass  the  state  in  tlie 
development  of  its  policy,  unless  the  terms  of  the  congressional  grant 
required  the  court  to  hold  that  the  title  went  to  the  center.  Thi^^ 
rule  is  consistent  and  is  well  adapted  to  leave  the  states  free  to  deal 
with  the  whole  matter  when  it  arises.  At  the  same  time  the  men.' 
holding  by  the  Federal  court  that  congressional  grants  will  not,  for 
the  express  purpose  of  leaving  the  matter  to  the  determination  of 
the  statCvS,  be  held  to  extend  to  the  center  of  the  stream  does  not  fix 
the  rule  that  at  common  law  tlie  title  should  not  extend  to  that  point; 
nor  does  it  furnish  a  reason  why  the  state  should  not  extend  it  in  ac- 
cordance with  the  common-law  iTile  and  with  the  better  policy  ex- 

along  the  stream  will  not  convey  the  soil       » 137  U.  S.  661,  34  L.  ed.  821, 11  Sup. 
of  the  stream.    Kingman  v.  Sparrow,  12   Ct.  Rep.  210. 
Barb.  201. 
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pressed  by  that  rule,  when  it  obtains  the  power  to  do  so.  Under  the 
policy  adopted  by  the  Federal  court,  no  congressional  grant  will  be 
held  to  extend  to  the  center  of  the  stream,  unless  the  intent  to  ex- 
tend it  to  that  point  is  expressed.  But  the  question  as  to  what  the 
extent  is  will  be  determined  by  the  local  law  of  the  state  where  the 
land  lies.*  Some  of  the  state  courts,  losing  sight  of  the  reason  for 
this  ruling,  have  held  that,  because  the  Federal  courts  held  that  con- 
gressional grants  did  not  of  their  own  force  carry  title  to  the  bed  of 
the  stream,  therefore  such  title  should  not  be  recognized,  holding  that 
the  rule  adopted  for  the  mere  accommodation  of  the  states  should  be 
r^arded  as  a  rule  preventing  the  states  from  recognizing  the  title  of 
the  riparian  owner  according  to  the  rule  of  the  common  law,  which 
had  been  adopted  by  the  states,  either  by  their  constitutions  or  stat- 
utes.' But  the  true  rule  is  stated  in  Lamprey  v.  State,^  where  it  is 
said  it  is  well  settled  that  grants  by  the  United  States  of  its  public 
lands  bounded  on  streams  or  other  waters,  made  without  reservation 
or  restriction,  are  to  be  construed  according  to  the  law  of  the  state  in 
which  the  lands  lie,  and  consequently  whether  the  land  forming  the 
beds  of  these  waters  belongs  to  the  state  or  to  the  owners  of  riparian 
lands  is  a  question  of  Minnesota  law,  in  a  controversy  involving  the 
right  of  the  United  States  to  convey  it  after  the  recession  of  the  wa- 
ters. And  therefore,  in  states  where  private  ownership  is  recognized, 
Federal  grants  will  carry  title  to  the  beds  of  the  streams,  unless  they 
are  expressly  reserved  from  the  grant'  The  erroneous  effect  which 
the  rulings  of  the  United  States  Supreme  Court  has  been  given  by 
some  of  the  state  courts  is  well  illustrated  by  some  decisions  in  Wis- 

*Shively  v.  Boiclhj,  152  U.  S.  1,  38  L.  R.  Co,  v.  First  Div,  of  8t,  Paul  d  P.  R, 
ed.  331,  14  Sup.  Ct.  Rep.  548;  Hardin  Co.  26  Minn.  31,  49  N.  W.  303;  MorHll 
V.  Jordan,  140  U.  S.  381,  35  L.  ed.  433,  v.  fit,  Anthony  Folia  Water-Power  Co. 
11  Sup.  Ct.  Rep.  808,  838;  Hagan  v.  26  Minn.  222,  37  Am.  Rep.  399,  2  N.  W. 
CampheU,  8  Port.  (Ala.)  9,  33  Am.  Dec.   842. 

267 ;  Surgeit  v.  Lapioe,  8  How.  09,  12  L.       In  an  action  to  recover  the  value  of 
ed.  991.  ice  taken  from  a  river  at  a  place  where 

The  local  law  of  the  state  wherein  the  the  complainant  owned  the  land  upon 
land  lies  is  the  guide  for  all  courts  when  the  adjoining  banks,  where  the  United 
called  upon  to  adjudge  the  extent  or  States  government,  at  the  time  the  land 
limits  of  the  title  of  premises  abutting  was  patented  and  for  a  long  time  there- 
on rivers,  lakes,  or  other  waters.  There-  after,  regarded  the  river  as  navigable, 
fore,  in  accordance  with  the  rule  in  Iowa,  it  was  held  that,  although  bv  a  subse- 
the  deed  to  land  adjacent  to  a  non-nav-  quent  statute  the  river  was  declared  to 
igable  body  of  water,  consisting  of  lots  be  not  navigable,  the  plaintiff  owned 
Iwunded  by  a  meander  line  along  said  only  to  the  meandered  line  of  survey  on 
bodv  of  water,  conveys  also  the  land  ly-  the  bank  of  the  stream.  Serrin  v.  Orefe, 
ing'between  said  meander  line  and  the  67  Iowa,  196,  25  N.  W.  227. 
high-water  line  of  said  lake.  Re  Valley,  *  52  Minn.  181,  18  L.  R.  A.  070,  38 
116  Fed.  98.3.  Am.  St.  I^p.  541,  53  N.  W.  1139. 

*Cool£y  v.  Golden,  117  Mo.  33,  21  L.  R.       ^Lux  v.  Haggin,  69  Cal.  265,  10  Pac. 
A.    300.' 23    S.  W.    100;    Shoemaker  v.   674. 
ffo^cfc,  13  Nev.  261 :  St.  Paul,  8.  d  T.  F. 
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consin.  In  that  state  the  rule  was  early  adopted  that  the  title  of 
the  riparian  owner  went  to  the  center  of  the  stream.®  But  after  the 
decision  by  the  Supreme  Court  of  the  United  States  of  the  case  of 
St.  Pavl  &  P.  R.  Co.  V.  Schurvieir^  the  court  in  Wright  v.  Day?  in 
determining  the  title  to  a  strip  of  land  between  the  meander  line  and 
the  stream,  held  that  the  patent  conveyed  title  to  the  high-water  mark 
of  the  stream,  apparently  relying  upon  the  rulings  in  the  Schurmeir 
Case;  and  in  Wiscoimn  River  Improv.  Co.  v.  Lyons?  there  is  a  sug- 
gestion that  the  Wisconsin  doctrine  was  overruled  by  the  Schurmeir 
Case.  The  court  thereby  overlooked  the  fact  that  the  question  wa* 
one  for  the  Wisconsin  court  to  settle  for  itself,  and  that  its  conclusion 
cannot  be  affected  in  any  way  by  a  rule  that  the  governmental  grant 
does  not  extend  the  title  to  the  center  of  the  stream ;  and,  further,  in 
the  Schurmeir  Case,  the  locus  in  quo  was  a  part  of  a  flat  or  low  land 
which  was  between  tlie  meander  line  and  the  river ;  and  it  was  held 
that  the  patentee's  title  went  to  the  river,  so  that  what  was  said  about 
going  to  the  tJiread  of  the  stream  was  mere  dictum.  The  effect  of  the 
extreme  application  of  the  doctrine  with  respect  to  congressional 
grants  is  seen  in  Hinm^n  v.  Warren?^  where  it  is  held  that  a  patent 
from  the  government  of  land  in  a  territory,  the  description  of  which 
carries  it  beyond  the  line  of  ordinary  high  tide,  vests  in  him  no  es- 
tate in  the  land  beyond  such  line,  as,  under  the  rule  adopted  by  the 
government,  that  a  grant  of  land  adjacent  to  a  navigable  river,  below 
the  fartliest  point  to  which  the  neap  tide  flows,  extends  only  to  the 
meander  line  of  high  tide,  the  act  of  the  officers  in  so  describing  the 
land  is  unauthorized.  It  would  seem  that  the  question  of  the  author- 
ity' of  the  officers  of  the  Federal  government  is  for  the  Federal  gov- 
ernment to  settle,  and  not  for  the  state  courts.  Under  the  system  of 
land  surveys  the  practice  has  been  not  to  carry  the  lines  of  the  sur- 
veys across  navigable  waters,  but  to  make  such  waters  one  of  the 
boundaries  of  the  survey,  and  therefore  of  tlie  grant.  A  na\'igable 
river  or  lake,  in  order  to  form  a  boundary  to  a  fractional  secticm  un- 
der the  act  of  Congress  of  1796,  need  not  be  actually  navigable  at  ev- 
ery point,  or  at  the  point  where  it  acts  as  a  boundary. ^^  One  who 
purchases  a  lot  in  a  section  which  is  intersected  by  a  river,  when  by 
the  map  of  the  section  the  river  crosses  a  part  of  the  lot,  may  not 
have  title  beyond  the  river  if  it  actually  bound  or  enter  the  lot;  and 

•Jofies  V.  Pettihone,  2  Wis.  319.  •  30  Wis.  65. 

'  7  Wall  272,  19  T>.  ed.  74.  "6  Or.  408. 

*  33  Wis.  260.  ^James  ▼.  Howell,  41  Ohio  St  690. 
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if  it  does  uot,  they  may  not  go  beyond  the  'first  eighth  line  in  that  di- 
rection.^* 

417.  Definitions. —  Before  proceeding  to  consider  the  various  rules 
which  have  been  adopted  to  determine  the  construction  of  grants 
bounded  upon  water  courses,  it  is  necessary  to  ascertain  the  meaning 
of  the  terms  used.  With  respect  to  grants  on  tide  water  where  the  high- 
water  mark  is  comparatively  constant,  that  term  refers  to  the  ordinary 
height  which  the  tide  reaches  and  not  to  the  highest  spring  tides. 
With  reference  to  rivers  which  are  not  affected  by  the  tide,  the  mean- 
ing of  the  term  is  somewhat  more  difficult  to  determine.  But  the  def- 
inition which  best  meets  all  requirements  of  the  case  and  which  has  in 
effect  been  adopted  by  the  weight  of  authority  is  that  high-water  mark 
is  the  point  below  which  the  presence  and  action  of  the  water  are 
so  oommon  and  usual  and  so  long  continued  in  all  ordinary  years  as 
to  mark  upon  the  soil  a  character  distinct  from  that  of  the  banks  with 
respect  to  vegetation  as  well  as  with  respect  to  the  soil  itself.  This 
definition  applies  both  to  navigable,^  and  to  non-navigable  streams.* 
Courts  have  attempted  to  define  the  high-water  mark  in  other  terms 
as  that  the  term  means  the  point  reached  by  the  water  when  the  river 
is  ordinarily  full  and  the  water  ordinarily  high,*  or  as  the  average 
height  of  the  water  after  the  great  flow  of  the  spring  has  abated  and 
the  river  is  in  its  ordinary  state.*  But  these  definitions  are  not  so 
satisfactory  as  that  which  marks  high-water  mark  by  the  physical 
point  of  division  between  the  bank  and  bed.  In  Howard  v.  Ingersoll^ 
it  is  said  that  the  terms  "ordinary  low  water  and  low  water"  are  only 
predicable  of  those  parts  of  rivers  within  the  ebb  and  flow  of  the 
tides,  to  distinguish  the  water  line  at  spring  and  neap  tides.     But 

^Lally  V.  Ro88^nan,  82  Wis.  147,  51  the  donation  law,  as  to  land  below  which 
N.  W.  1132.  no  title  passes  to  the  patentee. 

»fif*.  Louis,  r.  M.  d  8.  ff.  Co.  V.  Ramsey,       *Plumh  v.  McGannon,  .32  U.  C.  Q.  B.  8. 
5.3  Ark.  314,  8  L.  R.  A.  559,  22  Am.  St       •  13  How.  381,  14  L.  ed.  189. 
Rq).  195,  13  S.  W.  931.  "Low  water"  means  low  water  at  ordi- 

*Weleh  V.  Brtncning,  116  Iowa,  690,  nary  tides,  when  used  in  a  grant  of  an 
87  N.  W.  430;  Paine  Lumber  Co.  v.  island  together  with  all  contiguous 
I'nittd  States,  55  Fed.  954;  Houghton  small  islands  that  are  joined  to  or  con- 
V.  Chicago,  D.  d  M.  R,  Co.  47  Iowa,  370;  nected  with  the  said  island  by  the  beach 
Re  Minnetonka  Lake  Improv.  56  Minn,  or  shoal,  dry  at  low  water.  Doe  em 
513,  45  Am.  St,  Rep.  494,  68  N.  W.  295;  dem.  Fry  v.  77iW,  7  N.  B.  587. 
/>OttJ  V.  Electric  Co.  69  N.  H.  498,  76  And  therefore  by  a  grant  of  an  island 
Am.  St.  Rep.  190,  45  Atl.  350.  "with  all  contiguous  small  islands  that 

*Morrison  v.  First  Nat.  Bank,  88  Me.  are  joined  to  or  connected  with  the  said 
155,  33  Atl.  782.  island  or  shoal  which  is  only  dry  at  low 

The  point  to  which  water  usually  water,"  an  island  that  is  connected  with 
ri«es  in  an  ordinary  season  of  high  wa-  the  principal  one  by  the  shoal  which  is 
tiT  is  said  in  Johnson  v.  Knotty  13  Or.  only  dry  at  extraordinary  tides  will  not 
.308,  10  Pac.  418,  to  be  high-water  mark  pass,  as  low  water  means  low  water  at 
coH'^litnting  the  true  meander  line  which  ordinary  tides.  Doe  ew  dem.  Fry  v.  Eill^ 
is  the  boundary  of  the  land  claim  under   7  N.  B.  587. 
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the  term  has  been  applied  to  streams  above  the  influence  of  the  tide 
and  it  is  held  that  the  term  does  not  refer  to  the  lowest  stage  of  the 
water  in  seasons  of  great  drought,  but  the  height  of  the  water  at  ordi- 
nary stages  of  low  water.*     One  case  held  that  it  was  the  point  to 
which  the  water  receded  at  its  lowest  stage.''    This  definition  is  more 
satisfactory  than  one  which  leaves  a  strip  of  land  between  the  riparian 
owner  and  the  water.     All  the  advantages  of  riparian  ownership  de 
pend  upon  access  to  the  water  and  the  boundary  of  the  riparian  owner 
should  be  fixed  at  the  point  which  will  preserve  such  access  under  all 
circumstances,   and  therefore  his  title  should  follow  the  receding 
water  to  the  farthest  point  of  its  withdrawal.    In  yfare  v.  Houk^  it 
is  said  that  the  question  what  is  low-water  mark  of  a  river  is  for  the 
jury.    It  cannot  be  said  that  it  is  the  lowest  point  to  which  the  river 
has  ever  been  known  to  recede,  nor  can  it  be  said  as  a  matter  of  law 
that  it  is  the  average  point  to  which  the  river  has  receded  each  year 
for  the  last  thirty  years,  as  shown  by  waterworks  records.    But  the 
jury  may  take  these  records  into  consideration  in  determining  what 
line  may  reasonably  be  considered  low-water  mark.     When  the  state 
erects  a  dam  in  a  public  stream  the  surface  of  the  water  thus  raised 
becomes  low-water  mark  for  the  riparian  owner.*  A  river  is  composed 
of  bed,  banks,  and  stream,^^  and  is  to  be  distinguished  from  a  lake 
by  the  fact  that  it  is  characterized  by  confining  channel  banks  whidi 
give  it  a  substantial  single  course  throughout,  while  a  lake  occupies 
a  basin  of  greater  or  less  depth  and  may  or  may  not  have  a  single 
prevailing  direction.  ^^     The  fact  that  the  lake  has  a  current  will  not 
destroy  its  character  as  lake  if  its  other  characteristics  make  it  such.'- 
The  bed  of  a  river  is  a  definite  and  commonly  a  permanent  channel 
and  consists  of  the  soil  which  is  permanently  submerged  by  the 
water.^*     The  banks  of  the  stream  are  the  elevations  of  land  which 
confine  the  waters  to  their  natural  channel  when  they  rise  to  the 
highest  point  at  which  they  are  still  confined  to  a  definite  course  and 

*Kentuckv    Lumber    Co.  v.  Kvng,    23       "Jones  v.  Lee,  77  Micb.  35,  43  N.  W. 

Ky.  L.  Rep^  1422,  66  S.  W.  156.  856. 

Stover  V.  Jack,  60  Pa.  339,  100  Am.       "State  Y.  Oilmanton,  14  N.  H.  467. 
Dec.  656;  SJauson  y.  Goodrich  Tranap.       A  proviBion  in  the  charter  of  a  rail- 
Co.  94  Wis.  642,  69  N.  W.  990.  road    company    granting    it    "all    such 

''Paine  Lumber  Go,  v.  United  Slates,  lands,  streams  and  materials,  belonging 

65  Fed.  954.  to  the  state"  for  railroad  purposes,  does 

'  10  Ohio  Dec.  Reprint,  724.  not  include  lands  covered  by  the  waters 

*0*Comior  v.  Bigler,  2  Pearson   (Pa.)  of  lake  Michigan.     IHinois  C.  R.  Co.  v. 

219,  Affirmed  in  32  Phila.  T^eg.  Int.  366.  Chicago,  173  lU.  471,  53  L.  R.  A.  408, 

^^Eastvian  v.   St.  Anthony  Falls  Wa-  50  N.  E.  1104. 
ter-Power  Co,  43   Minn.  60,   44   N.  W.       ^*Paine  Lumber  Co,  v.  United  Btotm, 

S82.  55  Fed.  854« 
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channel.^*  The  channel  is  the  passageway  between  the  banks  through 
which  the  water  of  the  stream  flows.^^  Ship  channel,  in  a  grant  of 
lands  between  high  tide  and  ship  channel,  is  the  line  of  low  tide,  where 
no  artificial  boundary  has  been  established  by  competent  authority.^® 
A  description  to  or  down  the  channel  of  a  stream  refers  to  the  thread 
or  central  line  of  the  channel.  ^''^  The  mouth  of  a  stream  emptying 
into  a  tidal  river  is  where  it  flows  into  it  when  the  tide  permits  it  to 
flow  and  is  the  same  at  high  water  as  at  low  water.^®  In  a  statute 
which  requires  measurement  from  the  coast^  the  coast  is  the  point  of 
contact  of  the  main  land  with  the  main  sea ;  and  when  a  bay  inter- 
venes the  point  of  contact  of  the  bay  with  the  main  land  is  to  be 
considered  as  the  coast^°  The  term  "creek"  properly  imports  a  re- 
cess, cove,  bay,  or  inlet  in  the  shore  of  a  river,  and  not  a  separate  or 
independent  stream,  although  sometimes  used  in  the  latter  sense.^^ 
But  in  popular  usage  and  therefore  in  a  usage  which  will  be  recog- 
nized by  the  courts  it  means  a  small  stream  of  flowing  water.^^  The 
head  of  a  creek  means  the  source  of  the  longest  branch,  unless  general 
reputation  has  fixed  upon  an  inferior  branch,  which  reputation  must 

**So  where  a  grant  limits  the  boun-  nel  of  a  river,  strait,  or  bay  in  the 
dary  to  land  to  the  bank  of  a  stream,  technical  sense  of  the  word,  mean?  the 
the  high -water  mark  and  not  low- water  deeper  part  which  can  be  most  safely 
mark  will  determine  its  location.  People  navigated,  but  in  this  sense  it  cannot 
ex  rch  HightDay  Comra.  v.  Madison  imply  any  fixed  depth  of  water,  for  it  is 
County,  125  111.  9,  17  N.  E.  147.  entirely  relative  to  the  particular  river, 

"Benjamin  v.  Manistee  River  Imffrov.  strait  '  or  bay  to  which  reference  is 
Co,  42  Mich.  628,  4  N.  W.  483.  made,  and  the  deepest  portion  of  one 

In  Dayton  v.  Robert ,  8  Ohio  C.  C.  649,  body  of  water  may  be  shallow  compared 
1  Ohio  Dec.  385,  it  is  said  that  the  chan-  to  the  channel  of  another.  And  in  the 
nd  of  a  stream  within  the  rule  that  a  same  body  of  water  the  channel  for  ves- 
riparian  proprietor  is  without  right  to  sels  of  lighter  draft  would  generally  be 
interrupt  the  natural  flow  of  water  in  more  extensive  than  the  channel  for  ves- 
ita  appropriate  channel  to  the  injury  of  sels  of  heavier  draft, 
another  riparian  proprietor  embraces  "Warren  v.  Thomaston,  75  Me.  329, 
the  ground  covered  by  the  current  of  the   46  Am.  Rep.  397. 

stream,  not  only  at  its  usual  stage  but  ^Ball  v.  Slack,  2  Whart.  508,  30  AnL 
all  thaJt  may  be  occupied  by  it  at  any  Dec.  278. 

stage  which  it  may  reasonably  be  ex-  The  mouth  and  the  inlet  of  a  river 
peeled  to  reach.  are  convertible  terms  when  used  to  lo- 

The  term  "natural  channel"  includes  cate  objects  generally.  Ocea/n  Beach 
not  only  all  channels  through  which  in  Asso.  v.  Yard,  48  N.  J.  Eq.  72,  20  Atl. 
the   existing   conditions  of  the  country   763. 

water  naturally  flows,  but  new  channels       ^* Hamilton  v.  Menifee,  11  Tex.  718. 
through   which  by  changes  in  the  con-       ^Schermerhom  v.  Hudson    River    R. 
formation   of  the  country  occurring  in   Co.  38  N.  Y.  103. 

the  building  of  a  city  the  water  is,  under  "  A  call  for  a  certain  creek  as  the 
natural  laws,  discharged.  Larrdbec  v.  boundary  of  land  is  a  call  for  the  main 
CUycerdale,  131  Cal.  96,  63  Pac.  143.  stream,  not  a  mere  branch  of  the  creek, 

'^Oakland  v.  Oakland  Water  Front  Co.  and  the  boundary  being  the  main  chan- 
1 18  CaL  160^  50  Pac.  277.  nel  or  center  of  the  creek,  islands  will 

In  that  case  in  determining  the  limits  belong  to  the  proprietor  of  that  side  of 
of  a  town  bounded  in  its  creative  acts  the  channel  where  they  are  found.  Ben- 
bjr  ship  channel,  it  is  said  \haX  the  chan-  ner  y.  Platter,  6  Ohio,  604. 
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be  conclusively  established.^^    In  small  streams  the  left  hand  fork  is 
to  be  ascertained  by  ascending  the  stream.^* 

418.  Meander  lines. —  In  approaching  the  question  of  what  actually 
passes  under  a  particular  grant,  it  is  necessary  to  determine  the  effect 
of  meander  lines.  The  Federal  government,  in  surA'eying  the  public 
lands  and  preparing  them  for  settlers,  ran  meander  lines  along  the 
shores  of  lakes  and  water  courses  which  were  of  such  size  that  thev 
could  not  conveniently  be  included  in  the  measurement  of  the  land. 
The  various  fractional  sections  were  described  with  reference  to  thest 
meander  lines,  and  the  question  arises  whether  these  lines  were  in- 
tended to  be  boundaries  or  not.  The  rule  is  settled  that  meander  lines 
are  not  intended  as  boundaries,  but  tJiat  the  body  of  water  will  h 
regarded  as  the  true  boimdary.^    As  stated  in  St.  Paul  &  P.  B,  Co.  v. 


''Davis  V.  Bryant,  2  Bibb,  110. 

''Smith  V.  Crow,  3  A.  K.  Marsh.  603. 

\7efferis  v.  East  Omaha  Land  Co.  134 
U.  S.  178,  33  L.  ed.  872,  10  Sup.  Ct.  Rep. 
518;  Mitchell  v.  Smale,  140  U.  S.  406, 
35  L.  cd.  442,  11  Sup.  Ct.  R«p.  819,  840; 
fit.  Paul  d  P.  R.  Co.  V.  fichurmeir,  7 
Wall.  286,  19  L.  ed.  78;  Hardin  v.  Jar- 
dan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838;  Forsyth  v.  Smale,  7 
Bis8.  201,  PVd.  Cas.  No.  4,960;  Clute  v. 
Fisher,  65  Mich.  48,  31  N.  W.  614 ;  Pere 
Marquette  Boom  Co.  v.  Adams,  44  Mich. 
403,  6  N.  W.  857 ;  Rice  v.  Ruddiman,  10 
Mich.  125;  Boorman  v.  Sunnuchs,  42 
Wis.  233;  Stoner  v.  Rice,  121  Ind.  51,  6 
L.  R.  A.  387,  22  N.  E.  968 ;  Hardin  v.  Jor- 
dan, 16  Fed.  823;  Pratsch  v.  Aberdeen 
Packing  Co.  7  Wash.  346,  35  Pac.  123; 
Poynter  v.  Chipman,  8  Utah,  442,  32  Pac. 
Q90 iKnudscn  v.  Omanson,  10  Utah,  124, 
37  Pac.  250;  Maynard  v.  Pudgct  Sound 
Nat.  Bank,  24  Wash.  455,  64  Pac.  754; 
Vndervcood  v.  Smith,  109  Wis.  334,  85 
N.  W.  384 ;  Olson  v.  Thorndike,  76  Minn. 
399,  79  N.  W.  399 ;  Com.  v.  Hippie,  7  Pa. 
Dist.  R.  399;  Wood  v.  Appal,  63  Pa. 
210;  Hill  V.  Bowers,  1  Mich.  N.  P.  51; 
June  V.  Purcell,  36  Ohio  St.  396;  Lam- 
prey V.  State,  52  Minn.  181,  18  L.  R.  A. 
670,  38  Am.  St.  Rep.  641,  53  N.  W. 
1139:  St.  Paul,  S.  d  T.  F.  R.  Co.  v. 
First  Div.  of  St.  Paul  d  P.  R.  Co.  26 
Minn.  31,  49  N.  W.  303 :  Everson  v.  Wa- 
seca, 44  Minn.  247,  46  N.  W.  405;  Peu- 
ker  V.  Canter.  62  Kan.  303,  63  Pac.  617 ; 
Olson  V.  Buntamer,  6  S.  D.  364,  61  N. 
W.  479;  Shelton  v.  Maupin.  16  Mo.  124; 
Sphung  V.  Moore,  120  Ind.  352,  22  N.  E. 
819:  Tolleston  Club  v.  State,  141  Ind. 
197,  38  N.  £.  214;  Sisfor  ▼.  Logansport, 


151  Ind.  626,  44  L.  R.  A.  814,  60  N.  E. 
377;  Frenah-aienn  Live  Stock  Co.  \ 
Springer,  35  Or.  312,  68  Pac.  102;  Uoucl 
V.  Yates,  82  111.  181 ;  Fuller  v.  Dauphiu. 
124  111.  542,  7  Am.  St.  Rep.  388.  16  N 
E.  917;  Ross  v.  Faust,  54  Ind.  471,  2:> 
Am.  Rep.  655;  Kraut  r.  Crawford.  IS 
Iowa,  649,  87  Am.  Dec.  414;  Ladd  v. 
Osborne,  79  Iowa,  93,  44  N.  W.  2:'.:): 
Schurmeier  v.  St.  Paul  d  P.  R.  Co.  10 
Minn.  82,  88  Am.  Dec.  59,  Gil.  o9 
Minto  V.  Delaney,  7  Or.  337;  Moore  v. 
Willamette  Transp.  d  Locks  Co.  7  Or. 
355;  Wri'jht  v.  Day,  33  Wis.  260;  Mai 
asha  Wooden  Ware  Co.  v.  Lavcson,  7o 
Wis.  600,  36  N.  W.  412:  Turner  v. 
Parker,  14  Or.  340,  12  Pac.  49,5:  Si. 
Clair  County  v.  Loinngston,  23  Wall.  64, 
23  L.  ed.  62:  Provins  v.  Lovi,  6  Okla. 
941,  50  Pac.  81;  Johnson  v.  Tomlinson, 
41  Or.  198,  68  Pac.  406;  Washougal  d 
L.  Transp.  Co.  v.  Dalles,  P.  d  A.  A'ar. 
Co.  27  Wash.  490,  68  Pac.  74. 

The  rule  that  the  water  itself  and 
not  the  meander  line  is  the  bouudary 
applies  to  grants  on  the  sea  shore.  Jone.i 
V.  Martin,  35  Fed.  348;  Cobum  v.  Sun 
Mateo  County,  75  Fed.  520. 

Ledges  or  spits  or  tong^nes  or  point< 
of  land  projecting  out  beyond  the  mean- 
der line  of  a  bay  are  included  as  part 
of  the  fractions  of  sections  shown  on  a 
government  survey,  and  are  conveyed  by 
government  title.  Ex  parte  Davidson, 
57  Fed.  883;  Mitchell  v.  Smale,  140  U. 
S.  406,  35  L.  ed.  442,  11  Sup.  Ct.  Rep. 
819,  840. 

The  boundary  of  a  lot  in  a  section 
surveyed  and  sold  in  lol«  inatend  of  rejrii 
lar  subdivisions  extends  to  the  next  8tb 
line,  and  not  merely   to    the    meandei 
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Schurmelr?  meander  lines  are  run  in  surveying  fractional  portions 
of  the  public  land  bordering  upon  navigable  waters,  not  as  boundaries 
of  the  tract,  but  for  the  purpose  of  defining  the  sinuosities  of  the 
stream,  and  as  a  means  of  ascertaining  the  quantity  of  land  in  the 
fraction  subject  to  sale,  and  which  is  to  be  paid  for  by  the  purchaser. 
The  fact  that  by  carrying  boundaries  to  the  water  the  grantee  will 
receive  more  land  than  he  paid  for  will  not  alter  the  rule.*  But  the 
quantities  of  land  between  the  meander  line  and  the  water  may  be  so 
great  as  to  indicate  that  there  was  no  intention  of  making  the  stream 
the  boimdary,  or  the  facts  of  the  case  may  be  such  as  to  show  that  the 
stream  was  not  regarded  as  the  boundary,  and  in  such  cases  the 
boundary  will  not  go  beyond  the  line.  Thus,  where  the  meander  line 
of  the  government  survey  was  really  a  mile  or  more  from  the  main 
waters  of  the  river,  and  the  water  line  of  a  bayou  opening  into  the 
river  was  evidently  intended  as  the  real  boundary,  the  patent  will 
uot  convey  a  strip  of  unsurveyed  land  between  the  bayou  and  the 
river.*  Conceding  that  a  meander  line  bordering  on  the  bank  of  a 
stream  is  not  to  be  considered  as  the  boundary  of  the  tract,  but 
simply  as  defining  the  sinuosities  of  the  banks  of  the  stream,  as  a 
means  of  ascertaining  the  amount  of  land  subject  to  sale,  nevertheless 
the  question  whether  such  line  does  define  the  sinuosities  of  the  bank 
of  the  stream  or  not  is  one  which  may  be  determined  by  evidence 
aliunde.  The  mere  fact  that  it  is  run  and  designated  as  the  meander 
line  upon  the  plats  is  not  conclusive.'  Therefore,  where  the  line  is 
not  in  fact  run  on  the  banks  of  the  water,  and  was  apparently  not  in- 
tended to  be  run  on  the  bank,  the  line,  and  not  the  water,  will  be  the 
boundary.*  As  stated  in  Fuller  v.  Shedd  '^  a  grant  of  land  by  the  gov- 

line  of  a  river  coDstituting  such  botm-  sell  v.  Fletcher,  19  Neb.  726,  28  N.  W. 

dxry  on  a  government  plat,  where  the  303;   Harrison  ▼.  Stipes,  34    Keb.    431, 

actual  location  of  the  river  differs  from  61  N.  W.  976. 

the  meander   line;   unless   the  river  is  A  patentee  of  lands    bounded    by    a 

reached  without  extending  the  boundary  meandered  line  run  under  the  mistaken 

to  that  line.    LcUly  v.  Rossman,  82  Wis.  supposition  that  it  adjoined  a  body  of 

147.  51  N.  W.  1132.  water  is  not  entitled  to  land  beyond  the 

'7  Wall.  272,  19  L.  ed.  74.  meandered  line   if    no    body    of    water 

*8chlas9er  v.    Cruickshank,   96   Iowa,  would  have  been  within    the  boundaries 

414.  66  N.  W.  344 ;  Kirwan  v.  Murphy,  of  the  section   had  the  sectional    lines 

28  iC.  C.  A.  348,  49  U.  S.  App.  668,  83  been  run  at  their  proper  places.     Grant 

Fed.  275;   Heald  v.  Yumisko,  7  N.  D.  v.  Hemphill,  92  Iowa,  218,  59  N.  W.  263, 

422,  76  N.  W.  806.  60  N.  W.  618 ;  Olenn  v.  Jeffrey,  76  Iowa, 

*Hnme  v.  Smith,  159  U.  8.  40,  40  L.  20,  39  N.  W.  160. 

ed.  68,  15  Sup.  Ct.  Rep.  988:  Security  If  the  government  surveyor  omits  to 

lAnd   d   Exploration    Co,   v.  ilams,  87  include  large  tracts  of  land  between  the 

Minn.  97,   91  N.  W.  304.  meander  line  and  the  stream,  the  grant 

'Laemmers   ▼.    Nissen,    4    Neb.    246;  will   extend  only  to  the  meander  line, 

Bissell  V.  Fletcher,  19  Neb.  725,  28  N.  and  not    to    the    stream.     Barnhart   v. 

W.  303.  Ehrhart,  33  Or.  274,  54  Pac.  195;  Little 

*Lamm€rM  v  Sissen,  4  Neb.  246;  Bis-  v.  Pherson,  35  Or.  51,  66  Pac.  807;  Ltam- 
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emment  will  be  construed  as  bordering  upon  a  stream  or  other  natural 
body  of  water,  although  a  narrow  strip  of  land  lies  between  the 
meander  line  as  surveyed  and  the  natural  boundary,  but  much  smaller 
in  proportion  than  the  land  granted ;  but  where  the  land  outside  the 
meander  line  is  so  grossly  in  excess  of  that  sold  that  it  is  apparent 
there  is  fraud  or  mistake  in  the  survey,  the  meander  line  will  be  the 
boundary.  If  the  grant  is  made  with  reference  to  the  lines,  and  only 
the  land  which  is  duly  surveyed  is  intended  to  be  conveyed,  the  line^^ 
will  be  the  boundaries.*  So,  a  line  meandered  along  the  water  line 
of  a  marsh  forms  the  boundary  line  of  the  fractional  sections  border 
ing  on  the  marsh  and  will  not  be  considered  as  merely  indicating  tht 
quantity  of  upland  to  be  paid  for,  where  the  patents  convey  only  the 
lands  surveyed  and  make  the  meander  line  the  boundary.*  The  gov 
emment  may  subsequently  survey  such  lands  and  grant  them  to  an- 
other person.*^  The  rule  is  well  settled  that,  in  surveying  or  mean- 
dering a  navigable  stream  or  lake  by  the  government^  unless  an  in 
tent  is  plainly  shown  to  make  the  "meander  line"  the  actual  boundary 
of  the  fractional  section  surveyed,  it  must  be  considered  as  run  foi 
the  purpose  of  ascertaining  the  quantity  of  land  to  be  paid  for  by 
the  purchaser,  and  not  as  a  boundary  line,  and  the  section  lines  will 
extend  beyond  such  meandered  line  to  the  actual  stream  or  lake;  but 
when  the  intent  of  tlie  surveyors  was  plainly  to  make  the  meandereil 
line  the  boundary  of  the  fractional  section,  such  meandered  line  will 
govern  as  the  boundary,  and  not  include  marsh  land,  in  which  arc 
islands  of  dry  land,  between  it  and  the  navigable  water.  ^^  The  policy 
of  such  a  construction  is  well  shown  in  Knudsen  v.  Omanson,^^  where 
the  court  said  the  owners  of  lands  bordering  on  small  inland  lakes 
have  often  bought  with  reference  to  access  to  the  water,  which  usually 
constitutes  an  important  element  in  the  value  and  desirability  of  the 
land.  If  they  are  limited  to  the  meander  or  high-water  line  it  would 
open  the  door  for  prowling  speculators  to  step  in  and  acquire  title 

mera  v.  Niasen,  4  Neb.  245;    Bi^aell   ▼.  It  is   incumbent   upon    one   claiming 

Fletcher,  19  Neb.  725,  28  N.  W.  303.  land  as  embraced  within  a  donation  land 

'  IGl  111.  462,  33  L.  R.  A.  146,  62  Am.  grant,  the  boundary    of    which    is   the 

St.  Rep.  380^  44  N.  E.  286.  meander  line,  to  show  that  the  land  so 

"  Under  a  grant  by  Congress  of  swamp  claimed  is  above  such  line.    Johnaom  t. 

lands    which    grants  all  legal   subdivi-  Knott,  13  Or.  308,  10  Pac  418. 

sions,  land  lying  between  the  meander  *Nile3  v.  Cedar  Point  CUib,  29  C.  C. 

line  of  lands  bordering  on  the  bank  of  a  A.  6,  64  U.  S.  App.  608,  85  Fed.  45. 

slough  and  the  slough  as    it    actually  ^Smith  t.   Miller,  105  Iowa,  688,  70 

exists,  which  has  never  been  surveyed  or  N.  W.  123,  76  N.  W.  499. 

platted,  will  not  pass,  since  the  land,  ^^Jamea  v.  Hoicrll.  41  Ohio  St.  6(Ml 

not  being    a  legal    subdivision,    is    not  "  10  Utali,  124,  37  Pac.  260. 
within  the  terras  of  the  grant.    Boynton 
V.  MiUer,  22  Iowa,  579. 
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from  the  state  to  any  relictions  produced  in  course  of  time  by  the 
recession  of  the  water,  and  thus  deprive  the  owner  of  the  original 
>hore  estate  of  all  riparian  rights,  including  that  of  access  to  the 
water.  The  endless  litigation  over  the  location  of  the  original  water 
lines  and  practical  injustice  to  the  owner  of  the  original  riparian  es- 
tate which  would  follow  would  of  themselves  be  suiJicient  reasons  for 
refusing  to  adopt  any  such  doctrine.  After  the  government  has  sold 
lands  as  bounded  upon  a  navigable  lake  in  accordance  with  its  survey, 
I  he  land  department  has  not  authority,  on  a  claim  that  the  meander 
line  as  shown  by  the  plat  is  incorrect  and  is  in  fact  at  some  distance 
from  the  lake,  to  survey  and  sell  the  land  between  such  meander  line 
and  the  actual  boundary  of  the  lake,  as  against  purchasers  in  good 
faith  of  the  fractional  lots,  who  bought  them  largely  because  of  the 
riparian  rights,  where  the  only  monument  or  boimdary  visible  was 
the  bank  of  the  lake,  with  reference  to  which  they  formed  their  judg- 
ment as  to  the  location,  character,  and  value  of  the  land.^^  High  and 
•Iry  land  between  a  meander  line  and  the  shore  of  a  lake,  whether  nav- 
igable or  not,  belongs  to  the  abutting  owners  as  though  it  came  from 
accretion  or  reliction,  the  side  lines  of  such  land  being  conveyed 
toward  a  point  at  the  center  of  the  lake.^*  The  title  of  the  grantee 
will  extend  to  the  point  allowed  by  the  local  laws,  so  that,  in  case 
they  r^ard  his  title  as  going  to  the  thread  of  the  stream,  it  will  ex- 
tend to  that  point ^*  If  the  meander  in  fact  attempts  to  run  along  the 
bank  of  the  stream,  the  line  is  conclusive  that  the  stream  is  the  boim- 
•lary,  and  that  no  unsurveyed  land  was  left  between  the  meander  line 
and  the  stream,  in  any  action  between  individuals.^®  The  rule  as  to 
the  meander  line  not  being  a  boundary  applies  equally  when  the  line 
is  run  in  the  water.  So  that,  in  case,  by  the  local  law,  the  title  stops 
with  the  shore,  it  will  not  go  to  the  line  but  will  stop  at  the  shore.  ^^ 
Some  courts  have  held  that  the  meander  line,  if  it  can  be  found,  con- 
stitutes the  true  boundary,  and  that  the  grantee  cannot  claim  the 
water  as  his  boundary.^  ^ 

419.  Monuments. —  Many  of  the  original  government  grants  in  this 
country  were  made  with  reference  to  lines  which  were  run  through 

'Murphy  v.  KiruxM,  103  Fed.  104.  of  the  stream,  including  islands  left  un- 

^*Han80n  v.  Rice   (Minn.)    92    N.  VV.  sun^eyed  by  the  Federal  government,  un- 

^82.  less  the  terms  of  the  grant  clearly  indi- 

^Hlinois   <f    M.  Canal   v.    Haven,    10  cate  the  intention  to  stop  at  the  margin 

ni.  548;  Middleton  v.  PHtchard,  4  111.  of    the    river.     McBride    v.     Whitaker 

MO,  38  Am.  Dec.  112;    Jones   v.  Petti-  (Neb.)  90  N.  W.  966. 

hone,  2  Wis.  308.  '•McBride  v.  Whitaker  (Neb.)    90   N. 

A  grant  of  land  bounded  by  the  mean-  W.  96H. 

der  line  of  a    non-navigable   river  car-  ^''ifusser  ▼.  Hershey,  42  Iowa,  356. 

lies  with  it  title  to  the  soil  to  the  center  ^Fulton  v.  Frandolig,  63  Tex.  330. 
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a  wilderness,  under  circumstances  which  made  accuracy  of  measure 
and  the  running  of  true  magnetic  courses  very  difficult.  Under  such 
circumstances  it  was  held  that  if  actual  monuments  could  be  found, 
with  reference  to  which  the  grant  was  made,  they  would  control  the 
courses  and  distances.  Within  this  rule  streams,  rivers,  springs,  lakes, 
the  seashore,  and  other  natural  bodies  of  water  are  regarded  as  monu- 
ments.^ A  swamp  may  also  constitute  a  natural  monument  But  in 
order  to  make  the  rule  applicable,  the  call  for  the  natural  object  must 
be  of  a  kind  which  makes  it  controlling.^  Calls  are  divided  into  two 
classes, — descriptive  or  directory,  and  special  locative  calls.  The 
former,  though  consisting  of  lakes,  rivers,  and  creeks,  must  yield  tn 
special  locative  calls,  for  the  reason  that  the  latter,  consisting  of  the 
particular  objects  upon  the  lines  or  comers  of  the  land,  are  intended 
to  indicate  the  precise  boundary  of  the  land,  while  the  former  arc 
called  for  without  any  care  for  exactness,  and  merely  intended  ti> 
point  out  or  lead  a  person  into  the  region  or  neighborhood  of  the  tract 
surveyed.^  The  call  in  a  grant  for  land  lying  on  both  sides  of  a  creek 
is  general  and  directory,  and  must  yield  to  a  call  for  special  anil 
locative  courses  and  distances,  even  though  such  courses  and  distance^, 
when  run  out,  throw  said  land  entirely  on  one  side  of  said  creek/ 
But  when  a  call  for  a  water  course  is  locative  and  there  are  no  cir 
cumstances  to  control  the  application  of  the  rule,  it  must  govern  tiic 
location  of  the  grant,  and  both  course  and  distance  must  yield  to  it/' 

^Horton  v.   Chevington  d  Bun    Coal  ly,  5  T.  B.  Mon.  159,  17  Am.  Dec.  50: 

Co.  2  Pennyp.  26;  Den  ex    dem.  Pollock  Simms  v.  Baker,  1  Cooke  (Tenn.)    146: 

V.  Harris  2  N.  C.  (I  Hayw.)  262;  Brorcn  Bush  v.  Todd,  1  Bibb,  64;  Weiss  T.  Orr- 

V.  Milliman,  119  Mich.  606,    78    N.   W.  gon  Iron  d  Steel  Co.  13  Or.  496,  11  Pae. 

785 ;  Robertson  v.  Mosson,  26  Tex.  249 :  255 ;  Newson  v.  Pryor,  7  Wheat.  7,  5  L 

Phillips  V.  Ayres,  45  Tex.  601 ;  Stafford  ed.  382. 
V.  King,  30  Tex.  258,  94  Am.  Dec.  304.       A    boundary    described    as  along   r 

'Ha.rtseld  v.  Westhrookf   2    N.    C.    (1  stream  in  a  certain  ma^ctic  direction 

Hayw.)  258.  will  convey  sAonj^  the  stream  when  the 

^Stafford  v.  Kiiig,  30  Tex.  268,  94  Am.  two  descriptions  are  variant.     The  "nat- 

Dec.    304 ;    Phillips    v.    Ayres,    45    Tex.  nral"  boundary  governs  rather  than  the 

601 ;   Roberts  v.  Cunningham^  Mart.  &  "mathematical."     Den   ex   dem.   Becton 

Y.  67.  V.  Chestnut,  20  N.  C.  (4  Dev.  &  B.  D 

*Wright  v.  Mabry,  9  Yerg.  65.  335. 

^M'lver  v.  Walker,  9  Cranch,  173,  3       Where  the  call  in  a  grant  describes  a 

L.  ed.  694;    Elliot  v.  Mitchell,  28  Tex.  line  as  crossing  a  river,  it  will  prevail 

106:  Watkins  v.  King,  56  C.  C.  A.  290,  over  a  call  for  a  distance  by  such  linp 

118  Fed.  536;  Hollister  v.  Hunt,  9  Ohio,  falling  short  of  such  river;  and  the  faft 

8;  Bayfield  v.  Dixon,  38  Md.  81;  How-  that  a  surveyor,  in  making  a  proce?*sion 

ard  V.   Moalc,  2   Harr.  &  J.  249,  269;  al  survey  of  such  lands,  refused  to  fix 

Doe  ex  dem.  Haughton  v.  Rascoe,  10  N.  the     boundary     beyond      the     distant 

C.  (3  Hawks.)  21 ;  Swaine  v.  Bell,  3  N.  called  for,  and  unlawfully  surveyed  such 

C.    (2  Hayw.)    139,  3  N.  C.   (2  Hayw.)  line  accordingly,  thereby  depriving  the 

179 ;    Whiteside  v.   Singleton,   1   Meigs,  owner  of  a  part  of  the  land  legally  bi« 

207 ;  Disney  v.  Coal  Creek  Min.  d  Mfg.  under  said  grant,  would  not  be  bindif**: 

Co.  11  T^a,  607  :  Doe  ex  d4;m.  Madison  v.  upon  such  ownei.  in  the  absence  of  prf>of 

Hildreth,  2  Ind.  274;  Alexander  v.  Live-  that  he  had  authorized  such  line  to  be 
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And  this  is  true  even  though  the  length  of  the  line  is  increased  as 
much  as  four  times  the  distance  called  for.®  And  the  converse  of  the 
rule  is  true,  so  that  the  line  will  be  shortened  if  the  monument  is 
reached  before  the  distance  is  run.*^  A  call  for  a  lake  will  carry  title 
to  the  water.®  So,  with  respect  to  a  sound,*^  and  the  seashore,  ^^  and  a 
bayou.^^  There  are  cases  where  the  general  rule  cannot  be  applied. 
For  instance,  if,  in  locating  the  lines,  the  surveyor  did  not  in  fact  run 
them  upon  the  ground,  but  platted  them,  assuming  that  they  reached 
a  body  of  water  which  he  did  not  in  fact  find,  such  call  will  not  con- 
trol the  distance  which  is  marked  on  the  plat^*    So,  where  there  is  a 

^o  run,  and  that  he  had  afterwards  rec-   feasible  and  obviously  natural  boundary 
oirni7cd    and    adopted    it    as    the    true   or  monument.     Valentine  v.  Sloss,   103 
boundary  of  his  tract.     Overton  v.  Can-   Cal.  215,  37  Pac.  226,  410. 
won,  2  Humph.  264.  "  Where    a    Spanish    grant    describes 

'Fulicood  V.  Graham,  1  Rich.  L.  491 ;  property  which  lies  on  the  Mississippi 
Witherspoon  v.  Blanks,  3  N.  C.  (2  and  extends  back  to  the  sea  marsh  as 
Hayw.)  75;  Witherspoon  v.  Blanks,  1  "about  2  leagues"  from  one  bayou,  the 
X.  C.  (1  Taylor)  llO;  Fowler  y.  Nixon,  name  of  which  is  given,  to  another 
7  Heisk.  719.  bayou,  the  name  of  which  is  also  given, 

The  fourth  boundary  line  of  a  tract  the  grant  is  per  aversionem,  and  the 
of  land  will  be  a  river  with  its  mean-  boundaries  thus  named  control  the  su- 
tlers, where  the  point  of  beginning  is  on  perficial  and  lineal  measurement.  Booth 
the  river  and  the  call  for  the  third  line  v.  Bnras,  104  La.  614,  29  So.  260. 
is  a  given  distance  from  a  stake  to  an-  ^-New  York  d  T.  Land  Co.  v.  Thom- 
other  stake  on  the  river,  thence  down  son,  83  Tex.  169,  17  S.  W.  920;  Sanborn 
the  river  binding  thereon  a  given  course  v,  Gunter,  84  Tex.  273,  17  S.  W.  117,  20 
and  distance  to  the  point  of  beginning,  S.  W.  72;  Colclough  v.  Richardson,  1 
although  the  distance  called  lor  as  the   M'Cord,  L.  168. 

third  line  will  fall  short  of  the  river  by  Where  on  a  plat  annexed  to  an  orig- 
a  long  distance,  and  the  course  and  dis-  inal  grant  a  river  was  represented  as 
tance  called  for  between  the  two  points  running  in  nearly  a  straight  line  within 
on  the  river  do  not  correspond  with  the  and  immediately  along  the  southern 
eourse  and  distance  necessary  to  follow  boundary,  which  was  shown  as  a 
the  river,  and  the  quantity  embraced  straight  line,  the  southwest  corner  being 
t}iereby  is  considerably  more  than  the  5  chains  south  of  the  river,  and  the 
;rrant  called  for.  Pitman  v.  Nunnelly,  southeast  corner  10  chains  south;  and 
17  Ky.  L.  Rep.  793,  32  S.  W.  606.  on  a   resurvey  the  lines   on   the  north 

'Den.  ex  dem.  Carroicay  v.  Withering-  side  of  the  river  were  found  to  be  dis- 
ton,  4  N".  C.  (Term.  Rep.)  275.  tinctly  marked,  while  those  on  the  south 

-Booth  V.  Strippleman,  26  Tex.  436 ;  had  never  been  run,  and  were  open  lines, 
lAterary  Fund  v.  Clark,  31  N.  C.  (9  and  that,  by  a  southerly  and  consider- 
Ired.  L.)  58.  able  bend  in  the  river,  considerable  land 

•RUide  V.  Neal,  19  N.  C.  (2  Dev.  &  B.  lying  north  of  it  would  be  cut  off  if  a 
Ij.)   61.  straight  line  was  drawn  from  the  south- 

^^yorihem  R.  Co.  v.  Jordan,  87  Cal.  westerly  to  the  southeasterly  corners, — 
2.3,  25  Pac.  273.  it  was  held  that,  as  course  and  distance 

Boundaries  by  courses  and  distances  must  determine  the  location  in  the  ab- 
which  include  land  between  the  lines  of  sence  of  actual  marks,  the  eastern  and 
extraordinary  and  ordinary  high  tides,  western  lines  should  not  be  extended  be- 
as  given  in  a  survey  and  patent  based  yond  the  southeastern  and  southwestern 
upon  a  confirmatory  decree  of  a  Mexican  comers  as  shown  on  the  plat,  so  as  to 
land  grant  calling  for  the  "shore*'  of  the  take  in  the  entire  bend  of  the  river,  but 
bay  of  San  Francisco  as  the  boundary  a  straight  line  should  be  drawn  from 
thereof,  which  under  the  law  of  Mexico  one  comer  towards  the  other  until  it  in- 
was  the  line  of  extraordinary  high  tide,  tercepts  the  bend  in  the  river,  when  it 
will  control  the  latter  call, — especially  should  yield  to  that  as  a  natural  mark 
where  such  shore  ia  not  shown  to  be  a  and  follow  it  until  it  arrives  at  a  point 
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conflict  of  monuments,  that  should  be  taken  which  is  best  estab- 
lished.^^ If,  at  the  time  of  the  sursrey,  the  water  of  the  river  is  so 
high  that  the  true  location  of  the  river  cannot  be  ascertained,  it  will 
not  control  distance.^*  And  in  case  of  evident  mistake  in  the  name 
of  the  stream  called  for,  the  stream  intended,  and  not  the  one  caUed 
for,  will  control.^'  And  if  it  is  evident  that  the  course  and  distance 
most  nearly  indicate  the  intent  of  the  grantor,  the  call  for  the  natural 
object  will  not  control.*®  Thus,  where  the  courses  and  distances  seem 
to  be  accurately  run  and  marked,  and  to  indicate  truly,  what  was  in- 
tended to  be  conveyed,  they  will  control  the  call  for  a  natural  object^' 

where   such    straight    line    would    have  thereof  at  the  time  of  the  aurvej,  if  the 

crossed  the  river  had  it  continued,  and  other  calls  lead  to  a  place  where  such 

then  continue  in  a  straight  line  to  the  thread  might  naturally  have  been;  and 

opposite   comer.     Coats   v.   Mathetca,   2  to  locate  it  at  a  different  place  where  it 

Nott  &  M'C.  99.  is  claimed  to  have  been  would  require 

^*Heckman  v.  Swett,  99  Cal.  303,  33  not  only  a  variance  of  the  courses  and 

Pac    1090;    Ulnian   v.   Clarke   100  Fed.  distances,  but  the  disregarding  of  cpr- 

180;  Graham  v.  Dudley,  1  Cooke,  353.  tain  fixed  points.     Taylor  v.  McConiglf. 

Where  a  description  in  a  grant,  after  120  Cai.  123.  .52  Pac.  139. 
describing  the  third  line  as  extending  "Jotte«  v.  Burgett,  46  Tex.  285. 
east  and  terminating  at  a  tree,  continues  Where  an  original  grant  called  for  a 
"thence  southwardly  along  the  various  certain  creek  as  a  boundary,  and  re- 
courses of  the  river,"  the  third  line  will  ferred  to  a  plat  which  represented  the 
not  be  extended  to  the  river  but  will  ter-  creek  as  a  boundary,  and  also  certair 
minate  at  the  tree,  where  it  is  apparent  bluffs  as  situate  on  the  creek,  when  ir 
that  such  was  the  intention  when  the  fact  the  bluffs  were  situated  on  a  mvu 
original  survey  was  made;  and  the  flat  or  creek  which  had  probably  been 
fourth  line  will  commence  at  the  tree  mistaken  for  the  creek  mentioned  in  thf 
anH  run  southwardly  until  it  strikes  the  grant  and  plat,  and  which  was  as  far  as 
river,  and  continue  along  the  river  in  the  surveyor  had  gone,  such  mud  flat  or 
the  same  direction.  Pender  v.  Coor,  3  creek  will  be  considered  the  boundary. 
N.  C.  (2  llayw.)  183.  f^choolbred  v.  Tanderhorst,  I  Brev.  31*5 

But   a    river   constitutes   a  boundary       It  being  in  issue  whether  the  east  Iin> 

under  a  description  in  a  patent  which,  of  a  survey  was  a  river  or  was  a  slough 

after  calling  for  the  lines  leading  to  a  taken   by   mistake   for  the   river,  it  i^ 

white  oak,  reads  "thence  along  the  river  competent  to  show  that,  although  call- 

to  the  place  of  beginning,"  although  the  ing  for   the  river,   the  meanders  given 

white  oak  is  situated  one  half  mile  from  did  not  conform  to  the  bed  of  the  river, 

the  river.     Den  ex  dem.  Sandifer  v.  Foa-  but  did  very  nearly  follow  the  course  of 

fer,  2  N.  C.  (1  Ilayw.)  237.  the    slough;    and    upon    such    evidence. 

"  A  water  highway  constituting  one  of  tending  to  show  the  footsteps  of  the  sur- 

the  boundaries  of  a  grant  of  land  will  veyor,  it  was  proper  to  submit  to  the 

not   control   the   courses,   distance,   and  jury  tlie  question  as  to  the  locality  of 

quantity,  where  at  the  time  of  the  grant  the  east  line  as  made  by  the  surveyor.— 

the  line  of  the  highway  was  not  desig-  that  is,  whether  the  slough  or  the  river 

nated  on  the  surface,  and  it  had  no  defi-  was  the  original  line  as  made  by  him. 

nite  dimensions  or  boundaries,  but  all  .4  lien  v.  Koepsel,  77  Tex.  605,  14  S.  W. 

the  countrv  thereabouts  was  a  waste  of  151. 

waters.     Payne  v.  English,  79  Cal.  540,        '"TAnney  v.  Wood.  66  Tex.  22,  17  S.  W. 

21  Pnc.  952.  244. 

Calls  for  courses  and  distances  in  a       ^''Buckley    v.    Oilmore,    12    Ohio  63: 

patent  will  control  and  determine  the  lo-  Ulman  v.  Clark,  100  Fed.  180;  Wright 

cation    of   the    thread    of   a   changeable  v.  Mahry,  9  Yerg.  55;  Roberta  v.  Cvn- 

creek  called  for  as  one  of  the  bounda-  ninghamy    Mart.    &    Y.    67;    Yoder  t. 

ries,  in  case  of  doubt  aa  to  the  location  Swope,  3  Bibb,  204. 
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80^  where  tEe  call  for  ike  natural  object  is  plainly  a  mistake.^*  Where 
the  grantee  accepts  a  location  according  to  course  and  distance,  he 
cannot  afterwards  claim  according  to  the  call  for  natural  objects.^* 
If  the  grant  calls  for  two  monuments  and  the  river  is  the  only  one 
found,  that  will  control.^^  The  fact  that  the  call  for  the  body  of 
water  is  in  the  course  of  the  line,  and  not  its  terminus,  does  not  change 
the  application  of  the  rule,^* 

420.  Bimning  boundary  along  stream. — If  a  stream  is  made  a  boun- 
dary of  a  grant,  the  boundary  will  follow  the  course  of  the  stream  in 
its  meanderings ;  and  the  fact  that  lines  are  attempted  to  be  run  ^long 
the  bank  which  do  not  in  fact  correspond  with  the  course  of.  the  stream 
is  immaterial, — at  least  where  the  comers  of  the  courses  designated 
are  not  specified.^  Where  the  call  for  a  line  to  run  down  a  stream 
does  not  call  for  its  meanders,  and  the  call  for  the  stream  conflicts 
with  the  call  for  courses  and  distances,  the  line  of  the  survey  wiU  be 


^Svans  T.  Corley,  9  Rich.  L.  143; 
Martin  v.  Carlin,  19  .Wis.  454,  88  Am. 
Dec  696. 

^Singleton  v.  Whiteside,  6  Yerg.  18. 
But  this  case  was  decided  difTerently  on 
different  evidence  in  1  Meigs.  207. 

'^Uniaeheid  v.  Bcholz,  84  Tex.  265,  16 
8.  W.  1065. 

"ITmmoii  v.  PryoTy  7  Wheat.  7^  6  Lw 
€1382. 

A  bcmndary  line  proved  to  have  been 
tetoaUy  run  between  two  given  points, 
so  as  to  go  through  the  middle  of  a 
fpriog,  will  control  calls  in  a  deed  to 
nm  from  comer  to  corner  without  men- 
tioniiig  any  intervening  objects,  al- 
though such  spring  is  entirely  on  one 
side  of  a  straight  line  run  between  the 
given  comers.  Lyon  v.  Rosa,  1  Bibb, 
466. 

But  the  rule  that  a  w^ater  course  or 
other  natural  boundary  will  control 
course  and  distance  is  not  so  closely  ad- 
hered to  where  the  water  course  is  rep- 
resented as  running  through  the  tract 
dose  to  the  boundary,  as  it  is  where  the 
vater  course  is  called  for  as  a  bound- 
sry;  in  the  latter  case  the  course  and 
distance  are  laid  down  with  more  at- 
tention to  rule  while  in  the  former  they 
are  often  laid  down  by  mere  conjecture. 
doUlough  V.  BiokaTdionf  1  M'Cord,  L. 
168.  • 

^CoehreU  t.  M*Quvm,  4  T.  B.  Mon. 
62;  Bmee  v.  Taylor,  2  J.  J.  Marsh,  160; 
Broum  v.  Uuger,  21  How.  306,  16  L.  ed. 
126;  Freeman  t.  Bellegarde,  108  Cal. 
179,  49  Am.  St.  Rep.  76,  41  Pac.  289; 
Buckley  v.  Blacktoell,  10  Ohio,  508; 
Vol.  II.— Waters,  93. 


Maaeengill  v,  BoyUa,  4  Humph.  205; 
Brtice  v.  Morgan,  1  B.  Mon.  26;  Bailey 
v.  McConnell,  12  Ky.  L.  Rep.  473,  14  S. 
W.  337;  Hicka  v.  Coleman,  25  Cal.  143, 
85  Am.  Dec.  103;  Smallioood  v.  Hatton, 
4  Md.  Ch.  95;  Oalveston  Co,  v.  Tankers- 
ley,  39  Tex.  652;  Webb  v.  Bedford,  2 
Bibb,  354;  Weakly  v.  Legrand,  1  Overt. 
265 ;  Poeey  v.  James,  7  Lea,  98. 

Where  a  grant  described  the  boundary 
as  beginning  at  a  hickory  standing  not 
far  from  the  river,  thence  down  the  river 
a  certain  course  and  distance,  which 
course  ran  obliquely  from  the  river,  it 
will  be  disregarded  and  the  call  for  the 
river  will  control.  Harromond  ▼. 
M*aiaughon,  3  N.  C.  (2  Hayw.)  67. 

A  call  for  a  boundary  down  the  line 
of  a  certain  creek  or  slough  to  its  mouth 
in  a  bay  requires  the  following  of  such 
creek  to  its  mouth,  and  does  not  author- 
ize a  turning  aside  at  an  intermediate 
point  where  another  branch  flows  in,  to 
follow  up  the  latter  and  include  a  wide- 
ly detached  basin  in  which  it  has  its 
source.  Oakland  v.  Oakland  Waiter 
Front  Co,  118  Cal.  160,  60  Pac  277. 

A  call  for  a  line  as  beginning  at  a 
marked  white  oak  on  a  certain  creek  and 
running  up  the  creek  a  specified  distance 
to  a  marked  oak  requires  such  line  to 
bind  on  the  creek  only  because  of  a  sub- 
sequent statement  in  the  description 
that  the  tract  waa  bounded  on  that  side 
by  such  creek,  since  the  expression  ''run- 
ning up  the  creek"  is  not  a  binding  call, 
but  merely  indicates  the  general  direc- 
tion of  the  line  referred  to,  and,  but  for 
the  other  statement^  would  require  the 
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controlled  by  the  magnetic  line  called  for.'  In  measuring  distanoe 
along  a  navigable  stream  for  the  purpose  of  locating  the  beginning 
comer  of  a  grant^  the  meanders  of  the  stream  will  be  followed.'  It  is 
said  in  White  v.  Wilson,*  there  seems  to  be  a  diversity  of  opinion  as 
to  the  most  rational  construction  of  a  locative  call  in  an  entry  where 
a  given  distance  up  or  down  a  water  course  is  specified, — whether  it 
should  be  on  the  meanders  of  the  stream  or  in  a  direct  line.  But  this 
difference  of  opinion  is  merely  in  the  application  of  the  rule  to  classes 
of  streams.  While  the  rule  stated  above  is  correct  so  far  as  large 
streams  are  concerned,  it  is  not  applicable  to  branches  and  small 
streams.  The  usual  mode  of  traveling  along  the  latter  class  of  streams 
is  not  upon  the  water  but  on  land,  and  usually  in  a  straight  line,  cross- 
ing and  recrossing  the  stream  as  may  be  required;  so  that^  in  going 
a  certain  distance  upon  the  course  of  such  a  stream,  the  presumption 
is  that  the  distance  is  measured  in  a  straight  line ;  and  that  method 
will  be  followed  in  looking  for  a  locative  point,  unless  it  is  evident 
that  a  different  method  was  pursued  in  marking  it'  But,  as  said  in 
Thurston  v.  Masterson,^  the  rule  that  a  call  for  distance  from  one 
object  to  another  on  a  small  stream  is  to  be  construed  in  a  straight 
line  has  exceptions,  one  of  which  is  when  there  are  insuperable  ob- 
stacles to  running  a  straight  line.  There  can  be  no  fixed  rule  appli- 
cable to  all  cases.  The  intention  of  the  locator  must  be  arrived  at  fcy 
construction,  from  the  calls  of  his  entry,  compared  with  the  objects 
and  obstacles  found  on  the  ground.  So  that,  in  locating  a  point  of 
beginning  on  a  stream  a  given  distance  from  another  point  thereon^ 
the  distance  will  be  measured  with  the  meanders  of  sudi  stream,  and 
not  in  a  direct  line,  where  such  stream  is  difficult  to  cross,  which  would 
be  necessary  if  the  measurements  were  to  be  taken  in  a  direct  line* 
and  no  course  or  direction  is  given  other  than  the  creek  itself;  that 
being  the  more  reasonable  construction,  under  the  circumstances  of 
the  case,  of  the  intention  of  the  locator.'^    When  surveying  an  entrr 

running  of  a  straight  line  between  the  Johnson   v.   Broum,   fSneed    (Ky.)    49: 

designated   points.     Budd  v.  Brooke,   3  Morrison  v.  Coghitt,  4  Bibb,  379;  Car- 

Qill,  198,  43  Am.  Dec.  321.  land  v.  Rmdandy  3  Bibb,  125;  Botcman 

*Ulman  v.  Clark,  100  Fed.  180.  v.  Melton,  2  Bibb,  151 ;  Sanders  v.  J/or- 

'lAttlepage  ▼.  Fowler,  11  Wheat.  215,  rison,  2  T.  B.  Mon.   109,   16  Am.  Dec. 

6    L.    ed.    458;    Johnson    ▼.    Pannel,    2  140;  Landrum  y.  Hitey  1  A.  K.  Marsh. 

Wheat.  200,  4  L.  ed.  221 ;  People  v.  Hen-  419;  Finlay  v.  Cfranger,  2  A.  K.  Marsh. 

derson,  40  Cal.   29;   Burns  v.   Oreaves,  175;    Theobalds    v.    Fowler,    3    A.    K. 

Cooke   (Tenn.)    76;  Roberts  v.  Huff,  1  Marsh.  578;  Banta  v.  Calhoon,  2  A.  K. 

Hardin   (Ky.)   379;  Hite  v.  Graham,  2  Marsh.  160. 

Bibb,    141;    Thurston   v.    Masterson,    9  '9  Dana,  228. 

Dana,  228;  M'Clung  v.  Overton,  1  Litt  ^Thurston  v.  Masterson,  9  Dana,  22S. 

(Ky.)  186.         .  The  boundary  lines  of  land  described 

*  3  Bibb,  639.  a«*  beinpf  on  the  Kentudcy  river,  begin- 

^Stephens    v.    Hedden,    4  Bibb,    107;  ning  thereon  at  the  upper  side  of  thes 
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the  meanders  of  the  stream  are  always  reduced  to  a  straight  line.® 
Therefore,  "when  an  entry  is  run  down  a  stream  a  certain  distance 
and  then  away  from  the  stream  for  quantity,  the  distance  on  the 
stream  will  he  a  straight  line.^ 

421.  What  will  reserve  title  in  grantor. —  In  order  to  have  the  rule 
that  a  grant  bounded  by  a  water  course  will  extend  to  the  thread  of 
the  stream  apply,  the  grant  must  be  in  fact  bounded  by  the  water 
course.^  In  addition  to  this  there  must  be  nothing  to  indicate  an  in- 
tention on  the  part  of  the  grantor  to  reserve  the  title  to  the  bed  of 
the  water  course.  Therefore,  to  pass  the  title  to  the  thread  of  the 
stream,  the  grant  must  be  made  unreservedly  with  the  water  course 
as  a  boundary.  Under  this  rule,  if  the  form  of  the  grant  is  such  as 
to  indicate  an  intention  on  the  part  of  the  government  to  resen'^e  the 
title,  it  will  not  pass.  A  good  illustration  of  this  rule  is  found  in 
Canal  Comrs,  v.  People,^  In  that  case  the  grant  was  of  all  that  tract 
lying  and  being  in  and  upon  the  banks  of  the  river  and  extending 
along  both  sides  of  said  river.  Subsequently  the  state  granted  the 
islands  in  the  river  to  other  persons,  thereby  showing  that  the  inten- 
tion was  not  to  pass  the  title  to  the  bed  to  the  original  grantee.  There 
was  enough  in  this  to  prevent  the  title  from  passing  to  the  grantee  of 
the  banks;  but,  while  the  court  decided  against  the  grantee  of  the 
banks,  the  judges  were  not  agreed  upon  the  ground  of  the  decision, 

month  of  a  creek  and  running  down  the  each  other  and  at  right  angles  to  the 
river  a  certain  distance,  thence  out  general  course  of  the  first  line  for  the 
from  the  river,  including  the  lower  part  required  distance,  and  the  third  line  to 
of  the  next  creek  below,  and  extending  be  run  between  such  side  lines,  follow- 
along  near  that  creek  far  enough  so  that  ing  the  river  in  all  its  meanderings  and 
a  line  parallel  to  the  river  over  from  not  parallel  with  its  general  course, 
that  line  to  and  across  the  upper  creek,  where  it  is  called  for  as  parallel  to  the 
and  from  thence  to  include  such  creek  river.  Bioka  y.  Coleman,  25  Gal.  142, 
to  its  mouth  at  the  point  of  beginning,   85  Am.  Dec.  103^. 

— ^will  be  the  Kentucky  river  with  its  ^Trustees  of  Schools  ▼.  Sehroll,  120 
meanders,  and  both  creeks,  just  includ-  111.  509,  60  Am.  Rep.  675,  12  N.  E.  243. 
ing  the  same  with  the  meanders  thereof.  The  purchaser  of  a  fractional  lot  in 
although  the  distance  called  for  to  run  the  northeast  quarter  of  a  quarter  sec- 
down  the  Kentucky  river  would  extend  tion,  bounded  on  the  survey  and  map  by 
somewhat  below  the  mouth  of  the  next  the  meander  line  of  a  lake,  which  in  fact 
creek,  as  called  for.  Holder  v.  Jouitt,  does  not  touch  the  east  half  of  such 
Litt  Sel.  Cases,  381.  quarter    section,    takes    only   the    full 

*IAUlep<ige  ▼.  Fowler,  11  Wheat.  215,   northeast  one  quarter  of  that  quarter 
6  L.  ed.  458.  section,    and   not   the   whole   east   half 

Khraig  t.  HaicJeins,  1  Bibb,  53;  Oreen  thereof.     Whitney  y,  Detroit  Lumber  Co. 
v.  Wateon,  1  Bibb,  105.  78  Wis.  240,  47  N.  W.  426. 

A  grant  of  a  square  league  of  land  T^nd  which  lay  under  the  waters  of  a 
bounded  on  a  non-navigable  stream  is  to  bay  at  the  time  a  survey  was  made 
be  measured  by  a  line  on  such  stream  which  only  ran  to  a  marsh  bordering  the 
foUowing  the  meande^ngs  thereof  until  bay  is  not  within  the  limits  of  the  sur- 
a  point  is  reached  one  league  distant,  vey.  Burae  t.  O'Brien,  42  La.  Ann. 
then  reduced  to  a  straight  line,  from  the  527,  7  So.  632. 
point  of  beginning;  the  second  and  '5  Wend.  423* 
fourth  lines  to  be  extended  parallel  to 
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and  it  is  difficult  to  determine  what  the  actaal  decision  in  that  ca.% 
was.'  A  grant  of  land  upon  the  banks  of  a  navigable  river,  extending 
from  the  west  side  of  the  river  westward  and  from  the  east  side  of  die 
river  eastward,  does  not  include  what  lies  between  the  east  and  west 
banks  of  the  river.^  And  if  the  banning  point  is  on  the  bank  df  a 
river  and  the  calls  immediately  run  awaj  from  it^  the  bed  of  Che  river 
will  not  pass.^  A  patent  running  to  a  river,  thenoe  ^'down  along  said 
river,"  will  not  earr^'  title  to  the  center  where  it  appears  that  the 
government  intended  to  convey  only  a  certain  number  of  acres  of 
land  to  each  patentee,  and,  when  there  was  not  enough  land  on  the 
bank  to  make  up  such  amount,  it  used  the  islands  in  the  river  to  fill 
the  quota.*  Anything  which  indicates  the  intention  of  the  state  to  re- 
serve title  to  itself  will  prevent  its  passing  to  the  granteeJ  And  the 
subsequent  conduct  of  the  government  may  be  looked  at  in  arriving  at 
its  interpretation  of  the  grant.  For,  while  the  government  cannot 
defeat  its  grant  by  subsequent  acts,  if  it  shows  by  its  conduct  that  it 
understood  the  grant  in  a  certain  way,  the  courts  may  consider  sucli 
understanding  in  arriving  at  the  true  oonstructi<«  of  the  grant^ 

*Canal  Oomra.  v.  People,  5  Wend.  423.  'The  upper  bank  of  a  creek,  not  in- 
The  decision  was  put  upon  many  differ-  eluding  any  part  of  the  bed  of  the 
ent  gi'ounds,  some  of  which  were  that  a  stream,  will  form  the  boundaiy  line  to  a 
portion  of  tlie  grant  was  upon  tide  wa-  tract  of  land  described  in  the  entry  as 
ter,  that  the  grant  was  to  be  construed  beginning  at  the  mouth  of  a  creek  where 
by  the  civil,  and  not  by  the  common,  it  empties  into  a  river,  and  to  ran  up 
law,  that  it  must  be  construed  strictly  the  creek  and  up  the  river  for  quantity, 
in  favor  of  the  state,  and  that  the  gran-  Qreenup  v.  Sneed,  2  Bibb,  527.  Converse- 
tee  could  claim  nothing  which  did  not  ly,  a  river  and  creek,  including  the  be<i 
pass  by  the  express  terms  of  the  g^rant.  of  the  creek,  will  form  two  of  the  bound 

In  a  later  case  it  was  held  that  grants  ary  lines  to  land  described  in  the  entrv 

by  the  sttite  of  islands  in  a  river  do  not  as  beginning  at  the  mouth  of  a  creek 

show  the  intention  to  abrogate  the  com-  where  it  empties  into  a  river  on  the  up- 

roon-law  principle  that  grants  boimded  per  side  of  such  creek,  thence  running 

by  a  river  carry  title  to  the  center.  Peo-  down  the  river  a  given  distance,  thence 

pie  ex  rel,  Tilibita  v.  Canal  Appraisers,  from   the  be^nning   up  the   creek  for 

13   Wend.   355.    The   decision   in    that  quantity.    Ibi4. 

case  in  favor  of  the  riparian  claimant  *Orendorff  v.  Steele,  2  Barb.  126. 

was,  however,  reversed  in  17  Wend.  597,  ^People  ex  rel.  Laomis  v.   Canal  Ap- 

and   the   decision   in  5   Wend,   was  af-  praiaers,  33  N.  Y.  491. 

firmed  upon  the  ground,  so  far  as  it  can  •  Where  the  Federal  government  sur- 

be  derived  from  the  opinions,  that  the  veyed  wet  and  marshy  land  adjacent  to 

common-law  rule  of  riparian  ownership  Lake  Erie,  and  afterwards  conveyed  it 

should  not  apply  in  cases  of  the  large  to  the  state  as  swamp  land,  the  bounda- 

rivers  of  this  country.  ries  of  the  lake  are  thereby  conclusively 

^People  V.  PngCf  39  App.  Div.  110,  56  established;  and  in  an  action  by  a  pri- 

N.  Y.  Supp.  834,  Affirming  39  App.  Div.  vate   purchaser  of  the  lands  from  the 

115,  note,  58  N.  Y.  Supp.  239.  state,   to   enjoin   parties   from   hunting 

In  Doneyal  v.  Teniplemore,  12  Ir.  L.  and  fishing  on  the  land,  such  privilege 

Rep.  175,  a  patent  from  the  Crown  for  cannot  be  insisted  on  on  the  ground  that 

land  the  boundaries  of  whicli  were  de-  such  land  is  a  part  of  the  bed  of  the 

scribed   as  bep^inning  on  a  river  which  lake.     Brovcn  v.  Parker^  127  Mich.  390, 

"runs  between  the  lands  and  other  ter-  86  N.  W.  989. 

ritories   and   parcels   called"   a   certain  After  a  secretary  of  the  interior  has 

name,  was  held  to  exclude  the  river.  directed  a  survey  to  be  made  upon  the 
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If  the  grant  18  bounded  by  a  well-marked  line  on  the  bank  which  is 
not  coincident  with  the  water,  the  title  will  extend  only  so  far  as  the 
line,  and  the  grantee  will  acquire  no  riparian  rights.^  So,  if  the  line 
along  the  river  is  described  as  a  direct  line,  the  line,  and  not  the  river, 
is  the  true  boundary.^*  In  order  to  have  this  rule  apply,  however, 
the  line  must  be  described  so  distinctly  as  to  indicate  an  intention  that 
the  stream  shall  not  be  the  boundary.^  ^    A  description  of  boundaries 


ba«i9  of  the  boundary  of  a  lake  as  it 
existed  in  17($0^  at  the  time  of  the  grant, 
a  survey  ordered  by  a  succeeding  secre- 
tary of  the  interior  to  be  made  along 
the  line  as  it  existed  in  1888,  at  the  time 
the  survey  was  first  ordered,  will  not  be 
enjoined  on  the  ground  that  the  rights 
of  the  owners  of  the  grant  were  conclu- 
siyely  fixed  luider  the  first  decision,  and 
that  under  the  guise  of  interpreting 
that  dedsion  their  rights  are  to  be  to- 
tally taken  away.  Hew  Orleans  v. 
Paine,  49  Fed.  12. 

Continuous  adverse  possession  of  an 
island  in  a  stream  for  more  than  twenty 
years  imder  a  purchase  from  the  govern- 
ment according  to  a  survey  thereof 
made  by  the  government  after  the  mak- 
ing of  the  original  survey,  under  which 
the  adjacent  lands  were  sold,  is  suffi- 
cient to  vest  a  good  title  thereof  in  the 
claimant  as  against  a  riparian  owner  on 
one  side  of  the  stream  claiming  the 
same  as  an  accretion  to  his  land  by  rea- 
Bon  of  the  formation  of  a  bar  in  the 
channel  of  the  stream  on  that  side,  par- 
tially filling  it  up  until  there  was  no 
current  except  in  high  water,  but  who 
never  has  had  possession  of  the  island 
nor  exercised  any  acts  of  ownership  over 
the  same.  Bonewita  v.  Wygant,  75  Ind. 
41. 

A  purchancr  from  the  United  States 
of  land  which  appears  by  the  survey 
thereof  to  abut  on  a  non-navigable  lake 
does  not  take  to  such  lake,  where,  prior 
to  his  purchase,  a  second  survey  had 
been  nuuie  which  meandered  the  margin 
thereof  at  some  distance  from  the  orig- 
inal survey,  as  he  must  be  deemed  to 
have  taken  with  knowledge  that  the 
government  had  resurveyed  the  upland 
between  the  first  survey  and  the  margin 
of  the  lake ;  and  he  is  therefore  estopped 
to  claim  beyond  the  boundary  of  the 
BTirvey  under  which  he  purchased.  War- 
ner Riock  Co.  v.  Oaldervcood,  36  Or.  228, 
«»  Pac  115. 

Rut  a  resurvey  of  lands,  mostly  cov- 
ered with  water,  between  the  meander 
line  of  a  lake  as  originally  surveyed  and 
the  lake,  no   fraud   or   mistake   being 


claimed  in  the  original  survey,  and  but 
slight  changes  in  the  condition  having 
taken  place  since  the  original  survey,  is 
unauthoriised ;  and  patents  for  the  land 
thus  surveyed  are  void  as  attempting  to 
destroy  the  vested  riparian  rights  of 
those  holding  under  the  original  grants 
to  accretions  forming  on  their  shores. 
Fuller  V.  Shedd,  161  111.  462,  33  L.  R.  A. 
146,  52  Am.  Rt.  Rep.  380,  44  N.  E.  286. 

*MeCarmic7e  v.  Huse,  78  111.  383;  Pul- 
ton V.  Frandolig,  63  Tex.  330;  Moaeley 
v.  Jamison,  1  A.  K.  Marsh.  606. 

Where  a  surveyor  nms  a  division  line 
till  it  strikes  the  bend  of  a  river,  there 
is  no  law  to  prevent  him  from  going 
around  the  bend  and  running  his  survey 
from  a  point  on  the  river  directly  in  the 
course  he  was  running,  so  as  to  give  to 
the  tract  on  each  side  of  the  line  its 
proper  quantity  of  land.  Tucker  v. 
Smith,  68  Tex.  473,  3  S.  W.  671. 

A  description  of  boundaries  beginning 
at  three  bounded  white  oaks  standing 
by  a  river,  and  running  and  bounding  on 
the  said  river  a  specified  distance  and 
then  by  several  courses  and  distances  in 
varying  directions,  running  in  the  first 
instance  almost  directlv  from  the  river, 
and  the  last  line  running  to  a  bounded 
white  oak  by  the  river, — ^requires  the 
running  of  the  lines  subsequent  to  the 
first  bv  courses  and  distances,  and  not  as 
bounding  on  the  river,  which  would  re- 
quire the  rejection  of  all  the  courses 
subsequent  to  tlie  first,  as  the  expression 
"bounding  on  the  river,**  placed  in  the 
first  clause  of  the  description,  cannot  be 
supplied  as  a  necessary  implication  in 
the  subsequent  clauses.  Hammond  v. 
Ridgely,  5  Harr.  &  J.  246,  9  Am.  Dec 
522. 

'^Thomas  v.  Godfrey,  3  Gill  &  J.  142. 

^Jefferson  Seminary  v.  Wagnon,  1  A. 
K.  Marsh.  243 ;  Turner  v.  Parker,  14  Or. 
340,  12  Pac.  495. 

Where  the  calls  in  a  conveyance  of 
land  are  for  two  comers  at,  in,  or  on  a 
stream,  or  its  banks,  and  there  is  an  in- 
termediate line  extending  from  one  such 
comer  to  the  other,  the  stream  is  the 
boundary    unless    there    is    something 
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beginning  at  a  bounded  red  oak  standing  bj  a  branch  of  a  river,  and 
running  around  the  land  to  the  river,  then  running  by  the  river  a  ce^ 
tain  distance  to  a  tree,  then  by  a  straight  line  to  the  point  of  begin- 
ning, will  prevent  the  land  from  going  to  the  river  between  the  two 
latter  points,  and  will  bound  it  by  a  straight  line.^'  Where  the  ques- 
tion whether  or  not  a  line  is  to  run  by  the  river  or  to  be  run  straight 
is  ambiguous  on  the  face  of  the  deed^  it  is  to  be  determined  by  the 
jury.^^  If  the  boundary  is  expressly  made  as  beginning  on  the  bank 
of  the  stream,  and  running  thence  by  its  margin,  the  title  will  go  no 
farther.^*  And  a  boundary  on  the  bank  or  edge  of  the  stream  may 
prevent  the  title  from  extending  to  the  center.^'  As  said  in  Penroi 
V.  Bruce/^  notwithstanding  the  general  rule  of  construction  of  calls 
in  a  deed  or  patent,  that  where  the  meander  of  a  stream  is  designated 
as  a  line,  the  boundary  is  at  the  thread  or  center  of  the  stream,  still 
this  rule  will  not  prevail  where  it  is  clear  that  the  line  is  intended  to 
be  on  the  bank,  and  the  whole  bed  of  the  stream  is  to  belong  to  the 


which  excludes  the  operation  of  this 
rule  by  showing  that  the  intention  of 
the  parties  was  otherwise.  St,  CUUr 
County  Y.  Loving9t9n,  23  Wall.  03,  23  L. 
ed.  62. 

If  the  lines  are  run  around  the  grant 
from  a  beginning  comer  on  the  side  of 
a  stream  to  the  third  comer  on  an  is- 
land in  the  stream,  thence  to  the  begin- 
ning,  the  last  line  will  be  a  straight  line 
and  not  follow  the  meanders  of  the 
stream,  although  it  is  stated  fai  the 
grant  that  the  grant  bounds  on  the 
stream.     Yoder  v.  Swope,  3  Bibb,  204. 

A  peremptory  call  for  a  line  as  bind- 
ing on  a  creek  controls  the  running  of 
the  line  by  courses  and  distances  which 
would  be  otherwise  necessary  by  reason 
of  inability  to  find  either  a  tree  called 
for  as  the  termination  of  the  line  or  to 
locate  a  point  of  land  on  the  mouth  of 
the  creek  on  which  it  stood,  imder  the 
rule  that  a  line  calling  for  a  lost  bound- 
ary' must  be  run  by  courses  and  dis- 
tances; and  the  line  should  be  run  to  a 
point  on  the  creek  where  its  specified 
length,  expended  on  the  meanders  there- 
of, terminates.  Budd  T.  Brooke,  3  Gill, 
198,  43  Am.  Bee.  321. 

^Hammond  ▼.  Ridgely,  5  Harr.  &  J. 
256,  9  Am.  Dec.  522. 

^Dorsey  v.  Hammond,  1  Harr.  &  J. 
190.  201 ;  DaiH«  y.  Batty,  1  Harr.  &  J. 
264. 

^'Packer  v.  Bird,  137  U.  S.  661,  84  L. 
ed.  819,  11  Sup.  Ct.  Rep.  210;  BxBBon  Y. 
Cummingn,  35  Hun,  22.. 


"^Barthel  y.  Sootten,  24  Gan.  S.  C.  367. 

Where  a  grant  from  the  Crown  is  de- 
scribed as  beginning  at  a  stake  standing 
on  the  "bank  or  ^ge"  of  a  lake,  and 
(after  describing  other  courses)  then 
south  to  a  stake  standing  on  the  wester- 
ly bank  or  edge  of  said  hike,  and  thence 
following  the  several  courses  of  the  said 
''bank  or  edge"  to  the  place  of  beginning. 
it  was  held  that  the  words  ''bank  or 
edge"  were  intended  to  express  the  mar- 
gin, and  make  the  waters  edge  the 
boundary  of  the  grant.  Burke  v.  Jiile*, 
13  N.  B.  166. 

A  grant  of  land  bounded  by  the  wa- 
ter's edge  at  low-water  mark  on  a  lake 
will  not  extend  the  title  to  the  center  of 
the  lake,  although  it  is  navigable  only  in 
the  ordinary  sense,  so  that  the  title  to 
the  bed  might  vest  in  private  owners. 
Webster  v.  ffarri%  (Tenn.)  59  L.  R.  A. 
324,  69  S.  W.  782. 

The  Kentucky'  court  has  made  a  strict 
application  of  this  rule  by  holding  that 
where  the  boundary  lines  are  described 
as  beginning  on  the  bank  of  a  creek, 
thence  up  the  creek  with  its  meanders, 
the  boundary  will  be  on  the  bank,  and 
the  grant  will  not  include  any  portion 
of  the  stream, — at  least  where  the  grant- 
or owns  the  land  on  both  sides  of  the 
stream,  and  there  is  nothing  to  show 
that  he  intends  to  convey  any  part  of 
the  water.  Fleming  y.  Kenney,  4  J.  J. 
Marsh.  155. 

'*  22  Ky.  L.  Rep.  1697,  61  S.  W.  L 
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land  on  one  side.  But  something  more  than  a  mere  boimding  on  the 
water's  edge  is  necessary  to  prevent  the  grant  from  passing  title  to 
the  center,  for,  under  ordinary  circumstanceB,  a  boundary  on  the 
water's  edge  means  no  more  than  a  boundary. on  the  water.^^  So, 
bounding  the  grant  on  the  shore  will  reserve  title  to  the  soil  under 
water.**  But  a  grant  described  as  extending  to  the  bank  of  the  river 
iind  thence  along  the  river  does  not  indicate  an  intention  to  depart 
from  the  general  rule,  and  title  will  pass  to  the  center.  *•  Where  the 
law  prohibits  the  crossing  of  navigable  streams  by  the  lines  of  survey, 
this  may  be  sufficient  of  itself  to  indicate  an  intention  that  the  beds 
of  the  stream  shall  not  pass  f^  although  it  is  not  conclusive,  because 
the  intention  may  be  merely  to  permit  as  many  persons  as  possible  to 
obtain  access  to  the  water ;  and,  in  order  to  effectuate  this,  to  prevent 
one  grantee  from  obtaining  land  on  both  sides  of  the  stream.  If, 
after  the  survey  is  made,  the  river  changes  its  channel  so  that  the 
land  is  no  longer  riparian,  the  title  of  the  grantee,  when  it  is  clear, 
will  not  follow  the  river  to  its  new  bed.^*  A  public  grant  of  land  on 
a  highway  leading  to  a  river  will  carry  title  to  the  center ;  so  that,  in 
case  they  border  on  the  stream,  the  title  to  the  soil  beneath  the  stream 
to  the  center  opposite  the  end  of  the  highway  will  vest  in  the  grantee.^^ 
If  there  is  a  highway  upon  the  bank  of  a  stream,  the  title  to  the  bed  of 
which  is  in  the  public,  a  grant  bounded  on  the  highway  will  carry 
title  only  to  it,  and  the  grantee  will  have  no  riparian  rights.*^  And  in 
one  case  it  was  held  that  the  mere  presence  of  a  highway  on  the  bank 
would  prevent  the  grantee  from  obtaining  riparian  rights,  because 
his  title  would  go  only  to  the  center  of  the  highway.**  This  decision 
can  hardly  be  regarded  as  sound,  because  the  extension  of  the  titles  is 
limited  only  by  liie  private  rights  of  opposite  owners.  And  where  the 
only  private  title  on  the  opposite  highway  was  on  the  opposite  side 
of  the  stream,  it  extended  only  to  the  center  of  the  stream;  and  a 

"Kaina  t.  Turville,  32  U.  C.  Q.  B.  17.  ^Swiaher  r.  arumhles,  18  Tex.  164. 

"Locib    T.    Cleveland,    6    N.    B.    390;  '"Bissell  ▼.  Fletcher,  19  Neb.  725,  28 

Smith  ▼.  State,  13  Jur.  713.  N.  W.  303;  Heckman  v.  Swett,  99  Cal. 

Where  a  grant  of  land  describes  it  aa  303,  33  Pac.  1099. 

extending  "to  the  Gulf  of  Mexico,  thence  **Boston  v.  Richardson^  13  Allen,  146. 

with  meanders  of  the  gulf  to  the  south-  "  Where  the  survey  of  the  confimia- 

east  comer/'  etc.,  the  land  is  described  tion  of  a  Spanish  concession  bounded  it 

ts  extending  to  the  shore  of  the  gulf  by  a   street  in   an   incorporated  town, 

snd    bound^    by    it.     Oalveston    City  running  along  the  bank  of  a  river,  the 

Surf  Bathing  Co,  v.  Heidenheimer,  63  confirmee  will  not  be  entitled  to  land 

Tex.  550.  subsequently   formed   by   accretion,    al- 

But  the  limiting  of  the  grant  by  the  though  his  original  concession  may  have 

shore  will  not  exclude  the  shore  if  the  called    for   the    river   as    a    boundary, 

grantee  exercises  dominion  over  it.     Re  Smith  ▼.  St.  Louia,  21  Mo.  36. 

Belfast  Dock  Act,  Ir.  Rep.  1  Eq.  128.  ^'Illinois  d  M,  Canal  Trueteee  r.  Ha- 

''Vanck  y.  Smith,  9  Paige,  647.  ven,  11  111.  554. 
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private  grant  on  the  side  on  which  the  highway  was  located  would  go 
'  to  that  pointy  including  the  whole  of  the  highway. 

422.  Effect  of  form  of  grant  by  ITnited  States  Land  Department.— 
The  method  of  surveying  and  disposing  of  the  public  lands  adopted 
by  the  Land  Department  of  the  United  States  government  may  have 
some  effect  in  modifying  the  ordinary  doctrine  with  respect  to  exten- 
sion of  boundaries  into  the  water.  If  the  lines  of  a  section  of  land 
are  run  into  a  lake  for  the  purpose  of  completing  the  section,  and  then 
a  grant  is  made  of  the  entire  section^  the  grantee  will  take  all,  and 
only,  what  is  included  within  his  section  lines ;  and  it  is  inmiaterial 
that  the  shore  line  is  meandered.'  A  grant  having  been  of  a  definite 
section  of  land,  there  is  no  room  for  presumption  or  construction  as  to 
what  the  government  intended.  It  granted  a  section  of  land  and 
nothing  else.  So,  if  a  quarter  section  of  land  is  made  fractional  by 
a  navigable  water  course,  and  a  person  receives  a  patent  for  a  part  of 
it  on  one  side  of  the  course  where  the  area  sold  to  him  is  noted  on  the 
plat  and  the  contents  calculated,  his  entry  and  purchase  will  not  ex- 
tend across  the  stream.^  On  the  other  hand,  if  the  water  course  is 
included  in  the  plat  and  sold,  there  is  no  question  but  that  the  grantee 
acquired  title  to  the  bed.^    One  claiming  under  a  patent  of  a  subdi- 

^Kean  ▼.  Calumet  Canal  d  Improv,  Co,  Ing  on  non-navigable  water,  as  a  giTcn 

190  U.  S.  452,  47  L.  ed.  1134,  23  Sup.  subdivision,    according    to    a   resiirvey 

Ct.  Rep.  051;  Sioner  v.  Rice,  121  Ind.  which    meandered   the   water     and   de- 

51,  6  L.  R.  A.  387,  22  N.  £.  968.  scribed  the  land  by  metes  and  bounds, 

A  purchaser  from  the  government  of  cannot  maintain  a  daim  of  title  to  the 

a  certain  fraction  of  a  section  according  center  of  the  water,  where  such  a  claim 

to  a  resurvey  of  the  section,  which  speci-  woiild  over-lap  the  section  lines  as  orig- 

fies  the  number  of  acres  and  describes  inallv  surveyed  as  though  no  water  ez- 

the  tract  by  metes  and  bounds,  corres-  isted.    Ibid, 

ponding  on  one  side  to  the  meanders  of  ^McCortniok  ▼.  HusCg  78  111.  S63. 

the  shore  of  a  non-navigable  pond  cov-  Where  a  public  survey  runs  the  lines 

cring  a  portion  of  the  section  and  includ-  of  a  section  directly  across  the  stream, 

ed  in  the  survey,  is  confined  to  the  bound-  and  a  grant  is  made  of  a  triangle  of 

aries  defined   in  that  survey;   and   his  land  formed  by  the  stream  and  two  oi 

title  does  not,  by  virtue  of  his  riparian  the  section  lines,  giving  the  length  of 

rights  as  a  shore  owner,  extend  to  the  the  lines  and  the  number  of  acres,  and  it 

middle  of  the  pond,  where  by  the  origi-  appears  that  the  requisite  length  and 

nal  survey  the  pond,  as  well  as  its  mar-  acres  will  be  satisfied  by  stopping  thf 

gins,  was  surveyed  as  though  dry  land,  lines  at  the  top  of  a  bluff  bordering  the 

According  to  such  survey    the    govern-  river  and   running  a  straight  line  be- 

ment  subsequently  sold  to  another  the  tween    the   ends   of    those    lines,    such 

whole    quarter    section,   of   which     the  straight  line  will  be  the  boundary  of  the 

above-described  tract  was   a   part,    and  tract,  and  not  the  meander  line  of  the 

the  effect  of  extending  the  boundary  of  river,   and   the  grant   will   not  convey 

the  first  grant  to  the  middle  of  the  pond  anything  below   the  top   of  the    bluff, 

would  be  to  over-lap  the  sectional  lines  Hoatetter  ▼.   Lo8  Angeles  Terminal  B^ 

as    originally   surveyed,   and    absorb   a  Co,  108  Cal.  38,  41  Pac.  330. 

part  or  all  of  the  land  conveyed  by  the  *  A  patent  to  land  on  both  sides  of  a 

subsequent  grant.    Edwards  T.  Ogle,  76  navigable  river  above  tide  water,  mak- 

Ind.  302.  ing  no  reservation  or  restriction  as  to 

So,  (me  purchasing  public  land  border-  the  ownership  of  the  bed  of  the  stream. 
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visioH  of  a  fractional  quarter  section  described  as  lying  north  of  a 
certain  creek  takes  all  the  land  in  such  subdivision  to  the  creek.^ 
Where  a  patent  issues  for  a  fractional  lot,  appearing  by  the  plat  of  the 
United  States  survey  to  be  bounded  on  one  side  by  a  meandered  lake^ 
the  patent  is  not  void  so  far  as  it  purports  to  convey  the  land  under 
the  water,  though  it  was  error  in  the  survey  to  treat  the  tract  covered 
by  water  as  lake  to  be  meandered,  instead  of  land  to  be  surveyed. 
Conceding  the  patent  to  that  extent  to  be  voidable,  it  can  be  avoided 
only  by  the  United  States  in  a  suit  to  which  the  patentee  is  a  party. 
The  land  passes  and  a  private  individual  cannot  complain.' 

423.  Constmction  and  location  of  grants. — If  the  one  attempting  ta 
make  the  grant  has  authority  to  make  it,  he  must  follow  the  statutory 
directions,  if  any,  as  to  the  manner  in  which  the  lines  shall  be  run.^ 
And  the  validity  of  the  grant  will  be  determined  by  the  common  law 

but  on  the  other  hand  calling  for  a  given  *Ijamprey  y.  Mead,  54  Minn.  290,  55 
number  of  acres  which  necessitates  that  N.  W.  1132. 

the  bed  of  the  stream  should  be  included  ^  Under  the  New  York  acts  limiting 
to  make  that  quantity,  passes  to  the  the  right  to  grants  of  land  under  water 
grantee  title  to  the  whole  of  the  bed  of  to  the  riparian  owner,  the  lines  must 
the  stream  to  the  extent  of  the  length  of  run  perpendicularly  to  the  general  course 
his  lands  upon  it.  Washington  Ice  Co.  of  the  shore.  People  y.  iSchermerhom, 
T.  ShorUUl,  101  111.  46,  40  Am.  Rep.  196;  19  Barb.  540;  United  States  ▼.  Buggies,. 
Hunt  y.  Rowley,  87  111.  491.  5  Blatchf.  35,  Fed.  Cas.  No.  16,204.     • 

Ijaikd  described  in  a  patent  as  the  As  the  object  of  the  grant  of  the  re- 
northwest  fraction  of  toe  southwest  public  of  Texas  of  December  19,  1836, 
fractional  quarter  will  embrace  all  the  granting  one  league  and  one  labor  of 
land  in  the  quarter  lying  between  a  nay-  land  on  the  east  end  of  Galveston  island,. 
igable  lake  and  a  river,  without  regard  was  to  include  the  flats  so  that  a  city 
to  an  outlet  connecting  the  lake  and  the  could  be  built  on  the  island,  with  streets 
river  and  dividing  such  tract  into  two  and  lots  running  up  to,  and  bordering 
nearly  equal  parts,  where  the  original  on,  the  channel  of  the  bay,  it  was  held 
suryey  as  shown  by  the  plat  and  field  that  the  call  in  the  title,  to  run  from 
notes  embraced  all  such  land  in  one  en-  the  beginning  corner  as  therein  de- 
tire  tract,  and  the  number  of  acres  scribed  ''due  north  150  varas  to  a  stake; 
marked  on  the  plat  included  the  land  thence  easterly  to  the  harbor  in  the  bay 
on  each  side  of  the  outlet  and  corres-  of  Galveston  and  with  the  general 
ponded  with  the  precise  quantity  en-  course  of  the  island,  at  the  distance  of 
tered  by  the  grantee,  whose  entry  num-  at  least  150  varas  from  the  shore,  to  a 
her  was  marked  but  once  on  the  tract  stake  150  varas  from  the  extreme  east- 
and  that  across  the  outlet,  although  em  point  of  the  island,"  should  be  con- 
technically  the  northwest  fraction  would  strued  so  that  the  line  shall  run  from 
only  include  that  portion  lying  north  of  the  beginning  point  easterly,  keeping  at 
the'  ontlet,  and  the  part  lying  south  least  150  varas  from  the  shore,  to  the 
would  be  the  southwest  fraction.  Hunt  channel,  and  not  in  a  direct  line  to  the 
y.  Rowley,  87  HI.  491.  nearest  part  of  it;  and  then  along  the 

Where,  in  a  patent,  the  lines  cross  an  channel,  as  long  as  its  direction  corre- 
inJand  lake  without  taking  any  notice  of  sponds  with  the  general  course  of  the  is- 
it,  the  portion  of  the  lake  within  the  land;  and  when  it  does  not,  then  at 
lines  will  pass  to  the  grantee.  Ledyard  least  150  varas  from  the  shore,  to  be 
y.  Ten  Byck,  36  Barb.  102.  coivtinued  with  the  course  of  the  island. 

*8tem  y.  A9hhy,  24  Ala.  521,  30  Ala.    Qalveston  y.  Menard,  23  Tex.  349,  398. 
363. 
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in  the  absence  of  a  statntor}*^  of  constitutional  rule  changing  such  law.' 
The  strict  rule  of  construction  of  grants  by  the  sovereign  should  not 
1x3  applied  to  grants  of  land  made  for  a  valuable  and  ade- 
quate consideration  paid  bj  the  grantee.'  A  conveyance  by 
the  state  of  riparian  rights  vests  all  rights  which  the  grantee 
*could  acquire  against  any  grantor.'^  A  patent  for  land  cov- 
ered witli  water,  by  the  description  of  a  certain  island  com- 
monly known  as  Green  Flats,  is  sufficient  to  pass  the  land,  al- 
though it  is  not  in  fact  an  island,  but  flats  covered  with  water.'  The 
:grantee  under  a  confirmatory  Spanish  grant  of  land  covered  by  a 
former  English  grants  and  conveying,  in  addition,  soil  ^^f rom  the  river 
to  the  limits"  of  the  former  grant,  necessarily  takes  all  the  land  from 
a  high-water  mark  to  tke  channel  of  the  river,  together  with  any  grad- 
ual increase  of  soil  by  the  receding  of  the  river,  where  the  limit  of 
the  former  grant  was  high-water  mark,  and  additional  soil  so  con- 
veyed had  previously  been,  and  was  at  the  time  of  the  grant,  partly 
l)elow  low- water  mark;  and  in  order  to  embrace  all  such  land  the 
boundary  lines  of  the  original  tract  must  run  without  variation  of 
<50urse  from  high-water  mark  to  the  margin  of  the  channel.*  A  mean- 
-der  line  as  shown  on  a  plat  controls  the  field  notes  of  the  surveyor.' 
But  it  does  not  conclusively  show  the  diaracter  of  land  adjoining  it— 
whether  it  is  river,  lake,  marsh,  or  unsurveyed  land.®  The  purchaser 
•of  land  according  to  a  plat  showing  it  to  be  bounded  by  a  lake  cannot 

*Canal  Appraisers  v.  People,  17  Wend,  permitted  to  show  that  the  river  is  in  ft 

^71,  Lockw.  Rev.  Cas.  51.  place  different  from  that  which  the  field- 

'Langdofi  v.  Neic  York,  93  N.  Y.  129.  books  designate,   and  the   river  consti- 

*8tnith  V.  Rochester,  92  N.  Y.  463,  44  tutes  the  boundary  of  one  side  of  the 

Am.  Rep.  303.  lot.     Schurmeier  v.  St.  Paul  d  P,  R.  Co. 

*Brink  v.  Richtmyer,  14  Johns.  255.  10  Minn.  82,  88  Am.  Dec.  59,  Gil.  59. 

•Hagan  ▼.   Campbell,  8  Port.    (Ala.)  *Carr  v.  Moore  (Iowa)  93  N.  W.  52; 

«,  33  Am.  Dec.  267;  Hallett  v.  Doe  ex  Niles  v.   Cedar  Point  Club,   175  U.  S. 

'dem.  Hunt,  7  Ala.  882;  Mobile  v.  Eman-  300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124: 

uel,  9  Port.  (Ala.)  403.  Western  Invest.   Co.   v.    Farmers'  Sat 

^Hanson  v.  Bice    (Minn.)    92  N.  W.  Bank,  35  Or.  298,  57  Pac.  912;  French- 

:982.  Glenn  Live  Stock  Co.  v.  Springer,  35  Or. 

But   when   the   statute   under    which  312,  58  Pac.  102. 

land  is  surveyed  requires  that  the  lines  Whether  a  lake  ever  existed  in  front 

run  to  a  river,  and  the  entries  in  the  of,  or  bordering  on,  land  patented  to  the 

field-books  show  that  one  boundary  of  a  state  of  Oregon  under  the  swamp-land 

tract   runs  until   it  intersects  the  left  grant,    the   recession    of   whose   watois 

bank  of  the  river,  at  which  point  a  me-  would  leave  the  bed  of  the  lake  thus  laid 

ander  comer  post  is  set,  and  that  an-  bare   to  accrue  to  the   owner  of  such 

•other  boundary  line  runs  until  it  also  land,  is  a  question  of  fact  which  is  not 

intersects  the  river,  which  point  is  also  concluded  by  a  mere  call  in  the  official 

marked,  and  then  the  meander  line  com-  survey,  plats,  and  maps  for  a  meander 

menoes  at  one  post  and  runs  thence  up  line  along  the  side  of  a  lake  as  a  bound- 

stream  (the  courses  and  distances  being  ary  of  such  land.     French-Olenn   Live 

given)   until  the  other  post  is  reached.  Stock  Co.  v.  Springer,  185  U.  S.  47,  46 

— neither  party  in  a  suit  in  which  the  L.  ed.  800,  22  Sup.  Ct.  Rep.  563. 
•grant  is  oJled  in  question  should  be 
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be  deprived  of  his  littoral  rights  when  the  government  discovers  its 
mistake  in  granting  those  rights  which  it  intended  to  reserve.^  Where, 
owing  to  meandered  lakes,  but  one  quarter  comer  post  was  established 
upon  the  ground  on  the  boundary  lines  of  a  certain  section,  which 
post  was  in  the  south  line  thereof,  the  division  line  between  the  south- 
east and  southwest  quarters  of  said  section  must  be  ascertained  by 
running  a  line  due  north  from  the  quarter  post  to  the  meandered  lake 
upon  the  north  side  of  the  section.**  If  one  branch  of  a  small  river 
has  by  consent  retained  the  name  of  the  main  river  in  exclusion  of  the 
others,  that  branch  must  be  considered,  in  the  absence  of  other  cir- 
cumstances, as  the  boundary  intended  in  a  deed  calling  for  the  stream 
hj  its  name.*  *  Swamp  and  boggy  land  is  to  be  treated  as  land,  and  not 
as  water,  for  the  purpose  of  determining  the  rights  of  proprietors 
bordering  on  it*^  A  call  in  a  deed  of  land  for  one  boundary  line  to 
run  ^Vith  the  meanders  of  a  river  binding  thereon"  will  vest  in  the 
grantee  title  to  the  thread  of  the  stream,  including  an  island  lying 
between  such  line  and  his  shore.*'  In  a  grant  of  land  under  water 
the  term  '^sound,"  named  as  a  boundary,  means  the  body  of  water 
known  by  such  name,  and  does  not  include  water  opening  into  or  con- 
nected with  it** 

424.  Boundaries  on  lakes. — The  same  rules  apply  vsrith  reference  to 
the  boundaries  on  the  Great  Lakes  as  are  applied  to  boundaries  on  the 
sea.*  As  said  in  Seaman  v.  Smithy^  these  great  bodies  of  water,  hav- 
ing no  currents  like  rivers  and  other  running  streams,  cannot  present 
tiie  same  reasons  why  the  boundary  should  be  extended  beyond  the 
water's  edge,  where  it  is  ordinarily  found,  that  apply  to  running 
bodies  of  water.  Where  such  streams  are  called  for  as  a  boundary, 
the  thread  of  the  current  is  to  be  held  the  line,  from  each  side.  And 
such  a  rule,  for  want  of  a  current,  could  not  be  adopted  in  case 
of  the  lakes.    It  would  not  be  sanctioned  either  by  analogy  to  the  rule, 

^Kinean  v.  Murphy,  48  C.  C.  A.  399,        In  Seaman  v.  Smith,  24  111.  521,  the 

109  Fed.  354.  line  of  land  bounded  on  Lake  Michigan 

^Beardsley  ▼.  Crane,  62  Minn.  637,  54  is  held  to  be  that  at  which  the  water 

X.  W.  740.  usually  stands  when  undisturbed. 

'^Reynolds  v.  M'Arthur,  2  Pet.  417,  7        A  grant  "to  the  lake"  or  "to  the  bank 

L.  ed.  470.  of  the  lake"  will  convey  title  only  to 

^ItUea  V.  Cedar  Point  Club,  176  U.  S.  high-water  mark.    The  judge  says:     "I 

300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124.  think  that  in  grants  of  land  having  a 

"Asher  Lumber  Co.  v.  Lunsford,   17  river  or  lake  boundary,  the  grant  ex- 

Ky.  li.  Rep.  246,  30  S.  W.  968.    Contra,  tends  to  the  water,  and  there  is  no  place 

JackJion  ex  dem.   Teed  t.   Halstead,  5  between  the  land  conceded  and  the  wa- 

Cow.  216.  ter  on  which  to  place  a  highway.    Park* 

''LowndeB  r.  Huntington,  153  U.  S.  1,  er  v.  Elliott,  1  U.  C.  C.  P.  470. 
38  L.  ed.  616,  14  Sup.  Gt.  Rep.  758.  *24  111.  521. 

^People  ew  reL  Moloney  v.  Ki/rk,  162 
ni.  138,  53  Am.  St  Rep.  277,  45  N.  E. 
830;  yash  v.  Newton,  30  N.  B.  610. 
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or  by  reason.  And  if  the  outer  edge  of  the  xi^ater  is  passed  owing  to 
the  approximation  of  these  bodies  to  a  circular  shape,  it  would  be 
found  exceedingly  difficult,  if  not  impossible,  to  ascertain  where  the 
boundary  should  be  fixed  or  the  shape  it  should  assume.  But  in  case 
of  iKiundaries  on  small  lakes  and  ponds,  the  boundary  will  go  to  the 
center  the  same  as  in  case  of  non-navigable  streams.  Whether  land 
described  in  a  grant  from  the  government  is  located  in  a  navigable 
lake,  and  hence  not  subject  to  entry  and  sale,  is  a  matter  of  which 
the  courts  will  not  take  judicial  notice  imless  it  is  established  by  iho 
record.* 

425.  County  and  district  boundaries. —  In  the  absence  of  constitu 
tional  limitations  the  question  of  boundaries  of  counties  and  local  dii^ 
tricts  situated  on  the  shores  of  a  body  of  water  is  exclusively  within 
the  jurisdiction  of  the  legislature.  It  may  fix  the  boundary  betweeit 
the  two  counties  in  the  center  of  the  stream,  or  it  may  give  the  county 
on  one  side  an  exclusive  jurisdiction  so  far  as  the  opposite  shore.^  I" 
the  absence  of  any  statutory  provision  the  presumption  will  be  that  the 
county  boundaries  follow  the  rules  with  respect  to  boundaries  between 
private  individuals  on  a  nontidal  river, — that  the  county  or  parish  oo 
each  side  of  the  stream  extends  to  the  thread.^  The  terms  of  the 
statute  creating  the  county  may  be  such  as  to  exclude  the  water  from 
its  jurisdiction.**  If  the  boundary  is  fixed  at  high-water  mark,  the 
district  has  no  authority  to  tax  the  half  of  a  bridge  adjoining  its  terri- 
tory.*   For  the  purpose  of  charging  a  county  vsrith  its  share  of  the  cost 

*Wilcox  T.  Jackson,  109  111.  261.  which,  therefore,  has  sole  jurisdiction  to 

*Thc  county  of  New  York  extends  to  establish  a  ferry  over  it.     Robin9on  ▼. 

low- water    mark    on    the    Long    Island  Lanib,  131  N.  C.  229,  42  S.  E.  701. 

shore  and  to  the  bulkhead  line  of  the  city  A  county  boundary  running  to,  and 

of    Brooklyn.    Kelaey    v.    Murray,    49  thence  up,  a  navigable  river  runs  by  the- 

Barb.  241.  bank,  as  the  common-law   principle  of 

The  county  of  Niagara  extends  wcs-  usque  ad  filum  aqwB  is  not  applicable 

terly  to  the  middle  of  the  Niagara  riv-  to  navigable  waters  in  Pennsylvania,  the 

er.     People  v.  Babcock,  11  Wend.  580.  title  to  which  is  in  the  state.    Johns  t. 

From  the  fact  that  the  boundaries  of  Davidson,  16  Pa.  512. 
the  counties  bordering  upon  Long  Island  A  county  boundary  designated  as  run- 
Fonnd  were  not  extended  over  the  waters  ning  by  the  main  stream  of  a  river,  ?o 
of  the  sound,  it  would  seem  that  the  as  to  include  the  whole  of  every  island 
state  of  New  York  does  not  claim  any  any  part  whereof  is  nearer  to  the  north- 
jurisdiction  over  such  water.  Mahler  v.  east  shore  than  to  the  opposite  shore,  in- 
Noricich  <C-  N,  Y.  Transp.  Co.  45  Barb,  tends  that  the  middle  of  the  main 
226.  stream  shall  be, followed  with  sufficient 

^McCa/nnon  v.  Sinclair,  2  El.  &  £1.  53,  variation  so  as  not  to  divide  an  island 

28  L.  J.  M.  C,  N.  S.  247,  5  Jur.  N.  S.  therein,  but  to  leave  it  on  that  side  of 

1302,  7  Week.  Rep.  543;   Rex  v.  Lan-  the  shore  to  which  it  is  nearer,  and  does 

dulph,  1  Moody  &  R.  393.  not  justify  the  taking  of  the  line  out  of 

'  Where  the  boundaries   of  a  county  the  main  stream.    Re  8f>ier,  20  N.  Y.  S. 

are  described  as  including  "all  that  part  R.  380,  3  N.  Y.  Supp.  438. 

of    Pasquotank    county    lying    on   the  ^Chicago,  B,  d  Q.  R.  Co.  v.  Cass  Couih 

northeast  side  of  said  river,"  all  of  the  iy,  61  Neb.  369,  70  N.  W.  965. 
river  is  included  in  the  opposite  county. 


i  425]  BOUXDARY  OF  PUBLIC  GRANTS.  1483 

«f  a  bridge  upon  its  boundary,  it  is  immaterial  whether  its  title  goes 
to  tli6  bank  or  to  the  thread  of  the  stream.^  That  branch  of  the  stream 
which  is  known  as  the  main  branch  will  be  the  boundary  when  the 
stream  is  named  as  such.®  When  the  county  is  given  title  to  the  va- 
cant lands  within  its  borders,  it  cannot  claim  lands  beyond  the  center 
of  the  stream,  where  its  boundary  goes  only  to  the  thread.''  The  legis- 
lature cannot,  without  the  consent  of  the  electors,  establish  a  dis- 
puted line  between  two  counties,  where  the  Constitution  prohibits  the 
di\d8ion  of  a  county  without  their  consent,®  Where  the  language 
fixing  the  boundary  is  ambiguous,  that  line  will  be  chosen  which  is 
most  conformable  to  the  legislative  intent.®  If  the  boundary  river 
jradually  and  imperceptibly  changes  its  course,  the  boundary  will 
change  with  it.*^ 

426.  Boimdaries  of  municipal  corporation. — As  in  the  case  of  coun- 
ties, so  the  extent  of  boundaries  of  a  municipal  corporation  may  be 
fixed  by  the  legislature  at  any  point  where  it  pleases.  It  may  give  a 
municipal  corporation  jurisdiction  over  the  whole  of  the  stream  flow- 

*Kei8€r  ▼.  Union  County,  156  Pa.  315,  the  time  of  the  passage  of  the  act  of  leg* 
i6  Atl.  10G0«  Affirming  8.  C,  12  Pa.  Co.  islature  establishing  such  counties  and 
Ct.  17.  fixing  the  boundaries  thereof.    Rock  Is- 

•  Where  a  certain  branch  of  a  river  land  County  ▼.  Sage,  88  lU.  682. 
1ia8  always  been  regarded  as  the  princi-  Although  a  literal  construction  of  an 
pal  channel  of  a  stream,  and  therefore  act  of  legislature  changing  the  county 
the  boundary  between  two  counties,  leg-  line  of  a  county  will  make  a  river,  with 
islation  in  reference  to  the  establish-  its  meanders,  the  boundary  line  along 
ment  of  ferries  upon  the  boundary  can-  the  whole  distance  of  one  side,  such  act 
not  be  applied  to  a  cut-off  which  is  much  will  be  construed  as  making  the  river  a 
narrower  than  the  other  channel,  on  the  boundary  line  of  only  so  much  of  that 
ground  that  the  cut-off  is  the  main  side  as  abuts  upon  another  county, 
channel,  without  an  act  of  legislature  where  the  title  to  the  act  indicates  that 
•clearly  so  indicating.  Robinson  v.  it  was  the  intention  to  change  only  the 
Lamby  131  N.  C.  229,  42  S.  E.  701.  county  line  between  those  counties,  and 

^Hart  v.  Rogers,  9  B.  Mon.  418.  the  act  expressly  grants  to  each  all  the 

*Rock  Island  County  v.  Sage,  88  111.  land  formerly  belonging  to  the  other  on 
582.  their  respective  sides  of  the  river;  and 

'In  locating  the  boundary  line  be-  the  effect  of  changing  the  boundary  line 
tvreen  two  counties,  described  as  being  for  the  entire  distance  would  be  to  take 
a  certain  slough  connecting  two  rivers,  away  a  portion  of  land  belonging  to  a 
where,  owing  to  a  divide  or  strip  of  high  third  county,  also  abutting  on  that  line, 
land  about  midway  between  the  two  riv-  and  adding  to  the  second  county  a  tract 
«rs,  there  appear  to  be  two  distinct  of  land  lying  between  the  river  and  the 
sloughs,  one  from  each  river  to  the  di-  third  county,  entirely  detached  from  the 
vide,  with  no  well-defined  connection  be-  second  county  and  upwards  of  3  miles 
tween  them ;  and  there  is  also  doubt  as  therefrom,  and  which  should  properly 
to  which  of  two  forks  thereof  is  the  form  a  part  of  the  third  county.  Perry 
main  channel, — ^the  line  across  the  di-  County  v.  Jefferson  County,  94  111.  214. 
Tide  will  be  a  direct  line  between  the  /*So,  made  land  or  accretions  lying 
nearest  points  known  to  be  in  the  north  of  the  river  are  in  the  northern 
thread  on  each  side,  unless  there  is  a  pal-  county,  although  the  land  on  which  they 
pable  difference  in  levels,  in  which  case  formed  originally  lay  south  of  the  cen- 
the  lowest  ground  must  be  sought:  and  ter  of  the  channel.  McBaine  ▼.  John- 
that  branch  will  be  followed  which  ap-  son,  155  Mo.  191,  55  S.  W.  1031. 
peart  to  have  been  the  main  channel  at 
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ing  along  its  boundaries,  or  over  a  portion  of  it ;  or  it  may  fix  the 
limits  of  its  jurisdiction  at  high- water  mark.  This  is  well  illustrated 
in  the  case  of  individual  municipalities,  whose  jurisdiction  has  beea 
held  to  extend  all  the  way  from  high-water  mark  on  its  own  side  of  tbe* 

stream  to  high-water  mark  on  the  opposite  side.^     And  the  power  to 

^  In  Louisville  Bridge  Co.  y.  Louisville,  HudBOn  river.     Hart  y.  Albany,  9  Wend.. 

SI  Ky,  180,  the  corporate  limits  of  the  602,  24  Am.  Dec  165. 

city  of  Louisville  are  held  to  extend  to  The  description  in  the  charter  of  the 

the  state  boundary  at  low-water  mark  village   of   Edgewater   of   its  boundary- 

on  the  opposite  shore  of  the  Ohio  river,  "along  the  lower  and  upper  Bay  of  Nev 

And  the  same  is  true  of  the  city  of  York"  is  not  intended  to  give  an  abso- 

Hendcrson.      Henderson  Bridge   Co.   v.  lute  and  fixed  boundary  to  the  shore  &» 

Henderson,  00  Ky.  408,  14  6.  W.  493.  it  then  existed,  but  to  give  a  boundary 

The  city  and  county  of  New  York  un-  which  will  shift  with  the  change  of  the^ 

der  the  statutes  includes  the  whole  of  shore  by  natural  causes,  or  by  the  erec- 

the  rivers  and  harbor  to  actual  low-wa-  tion  of  artificial  structures  for  the  pur- 

ter  mark  on  the  opposite  shores,  and  pose  of  commerce.    Bechtel  v.  Edgetca- 

therefore  a  fioating  vessel  made  fast  to  ter.  4o  Hun^  240. 

the  end  of  a  wharf  or  dock  on  the  East  Brooklyn,  Illinois,  extends  to  the  e^n- 
river  on  the  Brookl^  or  Long  Island  ter  of  the  Mississippi  river.  Brooklyn 
shore  is  within  the  city  of  New  York  so  v.  Smith,  104  111.  429,  44  Am.  Rep.  90. 
as  to  be  outside  the  jurisdiction  of  a  li-  East  St.  Louis  extends  to  the  state- 
censed  measurer  of  grain  for  the  village  line  of  Illinois  in  the  middle  of  the  Mis- 
of  Brooklyn.  Btryker  v.  Uew  York,  10  sissippi  river.  Buttenuth  v.  8t.  Louxs^ 
Johns.  179.  Bridge  Co.  123  HI.  535,  17  N.  E.  439: 
A  floating  elevator  lying  inside  the  St.  Louis  Bridge  Co.  v.  People,  125  IlL 
piers  on  the  Brooklyn  side  of  the  Ea«t  226,  17  N.  E.  468;  Bt.  Louis  Bridge  Co. 
river  below  the  low-water  mark  is  not  in  v.  East  St.  Louis,  121  111.  238,  12  N.  £. 
Brooklyn  so  as  to  charge  that  city  with  723. 

liability  for  its  destruction  by  a  mob.  So,  the  eastern  boundary  of  the  city 
Orr  V.  Brooklyn,  36  N.  Y.  665.  of  St.  Louis,  is,  like  the  eastern  bound- 
But  the  jurisdiction  of  Brooklyn  fol-  ary  of  the  state,  the  middle  of  the  Mis- 
lows  the  shore  as  it  advances  by  natural  sissippi  river  under  its  charter,  by 
or  artificial  means.  Udall  v.  Brooklyn,  whidi  its  boundary  begins  at  a  mill  on> 
19  Johns.  175;  Luke  v.  Brooklyn,  43  the  bank  of  the  Mississippi,  then  follow- 
Barb.  54;  Re  Brooklyn,  73  N.  Y.  179.  ing  several  calls  returns  '*to  the  Missis- 
Whatever  rights  of  property  the  cor-  sippi"  and  **from  thence  by  the  Missis- 
poration  of  New  York  may  have  in  the  sippi  to  the  place  first  mentioned.*' 
made  land  on  the  Long  Island  shore  of  Jones  v.  Boulard,  24  How.  41,  16  L.  ed. 
the  river,  such  territory  is,  for  all  pur-  604;  Bt.  Louis  Puh.  Schools  v.  Risley, 
poses  of  police  regulation  at  least,  with-  10  Wall.  91,  10  L.  ed.  850. 
m  the  city  of  Brooklyn.  Re  Furman  The  state  of  California  by  the  act  of 
Street,  17  Wend.  649.  March  26,  1851,  conveyed  to  the  city  of 
So,  a  pier  on  piles,  although  below  the  San  Francisco  the  beach  and  water  lot- 
original  line  of  low-water  mark  on  the  property  in  the  bay  of  San  Franci>»co. 
Brooklyn  side  of  the  East  river,  is  in  Pai/ne  v.  English,  79  Cal.  540,  21  Pac. 
Brooklyn,  and  the  city  may  be  held  lia-  952. 

ble  for  its  destruction  by  a  mob.  Atlan-  The  eastern  boundary  of  the  tract  of 
tic  Dock  Co.  V.  Brooklyn,  3  Keyes,  445,  land  confirmed  to  the  city  of  San  Fran- 
1  Abb.  App.  Dec.  24.  Cisco  is  the  bay  of  San  Francisoo  on  the- 
Tn  Tcbo  V.  Brooklyn,  134  N.  Y.  341,  line  of  ordinary  high-water  mark  as  it 
31  N.  E.  084,  it  was  said  that*  the  bound-  existed  in  1846.  Tripp  v.  Spring,  5 
aries  of  Brooklyn  having  been  changed,  Sawy.  209,  Fed.  Gas.  No.  14,180. 
it  is  claimed  that  they  extend  now  be-  Mission  creek  constitutes  no  part  of 
low  low-water  mark;  but  this  question  the  bay  of  San  Francisco.  The  bound- 
was  not  decided.  Affirming  32  N.  Y.  S.  ary  line  of  the  tract  confirmed  to  the 
K.  726,  10  N.  Y.  Supp.  740,  where  it  was  city  crosses  the  mouth  of  all  creeks  run- 
held  that  the  land  was  within  the  city  ning  into  the  bay.  Ibid. 
limits.  The  municipal  jurisdiction  of  the  city 
Albany  extends  to  the  middle  of  the  of  San  Diego  extends,  by  the  act  of  re- 
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fix  includes  the  power  to  reduce  the  boundaries  of  a  municipality  so 
as  to  exclude  portions  of  the  soil  under  water  which  had  formerly  been 
within  its  boundaries.^  In  the  absence  of  specific  directions  as  to  the 
point  to  which  the  boundary  of  a  municipality  will  extend^  the  same- 
rules  of  construction  will  be  applied  as  in  case  of  grants  to  private 
individuals.'  However,  unless  the  title  to  the  soil  is  included  in  the 
grant  of  corporate  authority,  the  mere  establishment  of  the  municipal 
boundaries  so  as  to  include  a  portion  of  the  body  of  water  gives  no 
title  to  the  soil  under  the  water  as  against  the  state  or  private  owners.* 
A  grant  by  the  Crown  to  several  freeholders  and  inhabitants  of  a 
town,  of  land  which  they  bought  from  the  Indians,  confirming  the 
purchase  to  certain  persons  named,  ''as  patentees  for  and  in  behalf  of 
themselves  and  their  associates,  the  freeholders  and  inhabitants  of  tho 
town,  their  heirs,  successors,  and  assigns,"  conveys  to  the  inhabitants- 
of  the  town,  and  not  to  the  individuals,  so  that  titles  must  be  derived 
from  the  town,  to  be  valid.'  Applying  the  rules  applicable  in  case 
of  private    grants,    which,    as    has    already    been    indicated,    are 


incorporation  of  1876,  over  the  waters 
of  the  bay  and  into  the  ocean  to  the  ex- 
tent of  one  marine  league  from  the 
shore.  San  Diego  v.  Oramiss,  77  Cal. 
511,  19  Pac.  876;  Fisher  v.  San  Diego 
Police  Ct,  86  Cal.  168,  24  Pac.  1000. 

The  limits  of  the  city  of  New  Orleans 
extend  to  the  Mississippi  riyar,  and  do 
not  indnde  the  river.  The  city  termi- 
nates at  the  outer  edge  of  the  levee, 
which  is  by  law  the  bank  of  the  river. 
Municipaiity  Ko.  2  v.  Municipality  Jfo. 
1,  17  La.  673. 

Meadows,  pastures,  and  marshes  be- 
loir  high-water  mark  did  not  pass  as  ap- 
purtenant to  the  grant  by  Governor  Nich- 
ols of  October  11,  1667,  to  the  village  of 
New  Harlem,  of  lands  bounded  on  one 
side  by  the  Harlem  river,  together  with 
all  the  soils,  creeks,  quarries,  woods, 
meadows,  pastures,  marshes,  waters, 
and  other  profits,  commodities,  emolu- 
ments, and  hereditaments  belonging  to 
the  lands  "within  the  said  bounds  and 
limits  set  forth."  Sage  v.  New  York, 
154  N.  Y.  61,  38  L.  R.  A.  606,  61  Am. 
St.  Puxp.  592,  47  N.  E.  1096;  Jarvis  ▼. 
Lifnch,  157  N.  Y.  445,  62  N.  E.  657. 

Land  below  the  high-water  line  of  a 
creek  flowing  into  the  Harlem  river  and 
covered  by  tide  water  was  within  the 
terms  of  tiie  grant  to  the  freeholders  of 
Harlem  of  land  bounded  on  one  side  by 
the  Harlem  river,  including  creeks,  wa- 
ters, etc.,  thereunto  belonging.  Breen 
T.  Locke,  46  Hun,  291. 


The  center  of  the  Congaree  river  is 
the  boundary  of  the  city  of  Columbia. 
State  em  rel,  Columbia  Bridge  Co,  v. 
Columbia,  27  S.  C.  137,  3  S.  E.  56. 

'  It  is  considered  in  People  v.  Oakland" 
Water  Front  Co.  118  Cal.  234,  60  Pac. 
305,  that  the  construction  of  the  bound- 
ary of  a  municipality  by  subsequent 
legislation,  so  as  to  exclude  from  its- 
limits  submerged  lands  granted  it  by  its 
creative  act  to  facilitate  the  construc- 
tion of  wharves,  docks,  and  piers  for  the 
improvement  of  its  commercial  facilities, 
amounts  to  a  renunciation  on  the  part 
of  the  municipality  and  resumption  by 
the  state  of  the  control  of  so  much  of 
the  grant  as  may  have  been  covered  by 
such  excluded  portion  of  the  municipal- 
ity. 

*Ft.  Smith  d  y.  B,  Bridge  Co.  v.  Haw 
kins,  54  Ark.  609,  12  L.  R.  A.  487,  16  S. 
W.  666. 

A  street  bounded  on  a  navigable 
stream  above  tide  water  will  extend  to- 
the  center  of  the  stream  unless  the  con- 
trary intention  is  clearly  shown.  Brook- 
lyn V.  Smith,  104  111.  429,  44  Am.  Rep. 
90. 

*Bl{ss  V.  Ward,  198  111.  104,  64  N.  E. 
705 ;  Kean  v.  Stetson,  6  Pick.  492 ;  Russ- 
V.  Boston,  167  Mass.  60,  31  N.  B.  708;. 
palmer  v.  Hicks,  6  Johns.  133. 

*  Atkinson  v.  Bowman,  42  Hun,  404. 
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the  ones  applicable  in  case  of  bounding  a  municipal  cor- 
poration generally  upon  a  water  course,  to  cases  in  whidi 
the  extent  of  such  boundaries  has  been  brought  in  question,  a 
boundary  on  a  meander  line  will  not  limit  the  municipaUtj  to 
that  line,  but  its  jurisdiction  will  extend  to  the  water.*.  And, 
if  the  water  is  of  such  a  character  that  imder  the  law  of  the  state  a 
grant  to  a  private  individual  would  carry  title  to  the  cei^ter,  the 
boundary  of  the  municipality,  which  is  stated  to  be  the  water,  will 
go  to  the  thread  of  the  stream.^  It  has  been  held  that  the  ^'center  of 
the  river,"  as  forming  the  boundary  line  between  two  towns  situated 
on  opposite  banks  of  it,  has  reference  to  the  center  of  a  surface  me^^ 
urement  of  it  from  bank  to  bank,  and  not  to  a  line  dividing  the  water 
nmning  in  the  stream  into  equal  quantities.^  But  analogy  to  the 
rule  of  division  between  independent  governments  requires  a  holding 
that  the  line  shall  be  fixed  at  the  middle  of  the  navigable  channel. 
This  rule  is  more  equitable,  and  better  serves  the  interests  of  the 
municipality,  because  it  gives  each  an  interest  in  the  navigable  chan- 
nel, so  that  tlie  other  cannot  interfere  witli  its  use.*  In  one  case  it  wa.< 
held  that  a  boundary  will  run  by  the  thread  of  a  stream,  imder  an 
act  incorporating  so  much  of  a  town  as  lies  southwest  of  the  outlet  of 
a  pond  into  a  new  town,  etc.,  as  there  is  no  reason  for  adopting  a 
different  rule  than  prevails  in  the  construction  of  deeds  and  grants.^** 

•  The  margin  of  the  river,  and  not  the  Canterbury,  28  N.  H.   195 ;  Perkins  t. 

meander  line  run  by  the  surveyor,  con-  Oxford,  66  Me.  645;  HcM  v.  Benton,  69 

trols  in  a  government  plat  of  a   frac-  Me.  :U6. 

tional  township    bounded    by    a    river.  When  the  grant  of  a  town  makes  its 

Hendrieha  v.  Feather  River  Canal  Co.  boundaries  run  to,  and  then    upon,   a 

138  Cal.  423,  71  Pac.  406.  river,  the  grant  will  be  construed  as  ex 

But  a  municipal  corporation  is  bound-  tending  to  the  thread  of  the  river ;  but 
ed  by  the  meandered  line  of  the  govern-  when  such  boundariee  extend  to,  and 
ment  subdivision  of  the  included  land,  run  upon,  any  large  body  of  standing 
and  not  by  the  low-water  line  or  thread  water,  whether  called  river  or  lake,  in 
of  a  public  stream,  when  located  accord-  the  absence  of  anything  to  show  a  con- 
ing to  that  subdivision,  the  government  trary  intention  the  boundaries  of  the 
survey  of  which  followed  the  meander-  town  will  go  only  to  the  water's  edge, 
ings  of  tlie  shore.  Siouw  City  Bridge  State  v.  Gilmanton,  9  N.  H.  461. 
Co,  v.  Dakota  County,  61  Neb.  75,  84  N.  Where  the  boundary  of  a  town  is  fixed 
W.  607.  ''by  a  river"  to  a  wall,  the  course  will 

Wold  Spring  Iron  Works  v.  Tolland,  be  through  the  center  of  the  stream  un- 

9  Oush.  492;  Re  Ipswioh,  13  Pick.  431 ;  til  the  point  opposite  the  wall  is  reached. 

Marseilles  v.  Kiner,  34  111.  App.  355 ;  although  the  wall  ends  a  few  rods  from 

^far8eilles  y.  Uotcland,  23  111.  App.  101,  the   river   bank;    and   it   will   not  run 

Affirmed  in  124  111.  547,  16  N.  E.  883 ;  diagonally  from  the  end  of  the  wall  to 

Re  M'Donough,  30  U.  G.  Q.  B.  288 ;  Reg,  the  other  comer  located  in  the  river. 

V.  Carleton,  1  Ont.  Rep.  277;   Granger  Re  Ipswich,  13  Pick.  431. 

V.  Avery,  64  Me.  292 ;  Albany  R.  Bridge  *Bosoawen  v.  Oa$UerbMry,  23    N.  H. 

Co,  V.  People,  197  111.  199,  64  N.  E.  350;  189. 

People  ex  rel,  Highuray  Comrs,  v.  Madi-  *Roice  ▼.  Smith,  51  Coojl  266,  50  Am. 

son  County,  126  111.  9,  17   N.  E.   147;  Rep.  16. 

State  «r  rel.  Pankonin  v.  Cass  County,  **Perkins  v.  Oaoford,  66  Me.  545. 
58  Neb.  244,  78  N.  W.  494;    State  Y. 
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This  is  somewhat  contrary  to  the  rule  which  makes  the  boimdary  be- 
gin at  the  river  when  the  bank  is  made  the  beginning  monument  and 
the  grant  runs  away  from  the  river  for  quantity.  If  the  boundary  is 
made  a  particular  line,  which  does  not  coincide  with  the  water,  the 
municipality  will  have  no  jurisdiction  over  any  portion  of  the  water 
except  what  may  be  included  within  the  line.^^  If,  imder  the  rule  of 
the  state,  private  grants  extend  only  to  high-water  mark,  the  munici- 
pal boundaries  will  extend  only  to  that  point;  and  they  may  be  ex- 
pressly limited  to  that  point  by  the  statute.^^  And,  in  case  the  sea 
is  made  the  boundary,  the  jurisdiction  of  the  municipality  will  not 
extend  beyond  high-water  mark  unless  it  is  expressly  granted  J  ^ 
Where  the  title  of  the  private  owner  extends  to  low-water  mark,  the 
jurisdiction  of  the  municipality  will  extend  to  the  same  point^*  If 
the  boundary  is  described  as  running  to  the  bank,  no  jurisdiction  will 
be  acquired  over  the  water.  ^*^  A  call  for  the  opposite  shore  of  a  navi- 
gable creek  or  estuary  as  the  boundary  of  a  town  in  the  act  creating  it, 
which  contains  a  gratuitous  donation  of  lands  to  it>  must  be  strictly 
oonstrued  so  as  to  carry  the  boundary  only  to  low-water  mark  on  that 
side,  and  not  to  high-water  mark, — especially  where  there  are  com- 

"  Where  the  boundary  of  a  dtj  be-  where  grants  under  which  a  city  claims 

?ins  on  a  donation  meander  line,  along  describe  the  land  as  extending  to  the 

the  shore  of  a  bay,  which  does  not  coin-  seashore   and   bounded  by  it,   the  city 

cide  with  either  the  high  or  low  water  may  have  the  right  to  exercise  jurisdic- 

mark,  and  the  last  call    is  along    the  tion  over  the  shore  and  surf  for  police 

shore  of  the  bay  ''to  the  place  of  begin-  and  sanitary  purposes,  but  it  has    no 

ning/'  the  donation  meander  line,  and  power  to  grant  to  certain  persons  a  right 

not  the  high  and  low  water  marks  of  to  the  exclusive  use  of  any  portion  of 

the  bay,  is  the  boundary,  as  that  is  the  the  shore  and  surf  for  the  purpose  of 

only  line  that  will  close  at  the  place  of  constructing  public  bath  houses.     Any 

be^nning.     Pacific  Sheet  Metal  Works  citizen  has  the  right  to  erect    a    bath 

V.  Roeder,  26  Wash.  1S3,  66  Pac.  428.  house  in  the  surf  providing  it  is  not 

"Ft.  Smith  d  V,  B.  Bridge  Co,  v.  Haw-  made  a  nuisance,  or  so  constructed  or 

kins,  54  Ark.  509,  12  L.  R.  A.  487,  16  S.  used  as  to  materially  interfere  with  the 

VV.  ^65.  rights  of  the  public  to  the  enjoyment  of 

Under  the   proclamation    fixing    the  the  waters  and  the  shores  of  the  sea. 

wiw^tem  boundary  of  a  town  in  Fiji  as  Galveston  City    Surf    Bathing    Co,    v. 

the  seaooast  at  high- water  mark,  and  the  Hemdenheimer,  63  Tex.   559. 

ffistem  boundary  at  a  specified  distance  ^*Oilehriai's    Appeal^    109    Pa.    600 ; 

therefrom,   the   northern   and   southern  State  v.  Eason,  114  N.  C.  787,  25  L.  R. 

boundaries  to  connect  the  eastern,   all  A.  520,  41  Am.  St.  Rep.  811,  19  >S.  E.  88; 

Iin«e  of  specified   lengths   with   certain  Thompson  v.  Blacktoell,  5  La.  465 ;  New 

points  on    the    high- water    mark,    the  York  v.  Hart,  16  Hun,  380;  Pen-ott  v. 

western  boundary  varies  from  time  to  Bryant,  2  Younge  &  C.  Exch.  61,  6  L. 

time  as  the  high-water  mark  shifts,  but  J.  Exch.  N.  S.  26. 

the  eastern  boundary  is  absolutely  fixed.  The  boundary  of  a  ward  of  a  city  "on 

f>mart  v.  Suva  Town  Board  [1893]  A.  C.  the  river,"  which  is  a  broad  tidal  river 

301.  68  T-  T.  N.  S.  774.  or  arm  of  the  sea,  will  not  extend  its 

^Bridgeioater    v.    Bootle-cum-Linacre  limits  beyond  low-water  mark.    Trull  v. 

Tirp,  36  L.  J.  Q.  B.  N.  S.  41.  L.  R.  2  Q.  Wheeler,  19  Pick.  240. 

B.  4,  15  L.  T.  N.  S.  351,  16  Week.  Rep.  ^People   ew  rel   Highway   Comrs.   v. 

169.  Madison  County,  125  111.  9,  17  N.  E.  147. 

In  Texas,  however,  it  was  held  that,  The  channel  of  the  Connecticut  river 
Vol.  II. — Waters,  94. 
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mimities  on  the  opposite  side  thereof  having  a  natural  right  to  the 
common  use  of  such  body  of  water,  to  unrestricted  access  to  its  shores, 
and  to  the  privilege  of  constructing  wharves,  docks,  piers,  and  other 
aids  to  commerce,  fully  equal  to  that  of  the  inhabitants  of  such 
town.**  The  bounding  of  a  town' on  one  of  the  Great  Lakes  does  not 
extend  its  jurisdiction  over  the  water  of  the  lake."  Of  course,  the 
municipality  may  be  given  jurisdiction  over  the  water  adjacent  to  it 
by  express  legislation.*®  The  state  may  grant  to  the  municipal  cor- 
poration, not  only  jurisdiction  over  the  water,  but  the  title  to  the  soil 
under  the  water.  But  a  grant  by  the  state  to  a  municipal  corporation, 
of  land  bounded  by  tide  water  will  not  convey  the  title  below  hi^- 
water  mark  except  by  the  use  of  words  so  unequivocal  as  to  leave  no 
reasonable  doubt  concerning  the  meaning;  and  the  use  of  the  words 
"waters,  water  course,  ports,  havens,  rivers,  and  fishings"  are  not  suf- 
ficient to  convey  the  soil.**  And  a  grant  of  land  with  certain  bound- 
aries will  include  the  land  under  water  within  such  boundaries.*^ 
But  water  not  expressly  included  within  the  bounds  of  the  grant  will 
not  pass.^*  The  Mexican  grant  to  the  pueblo  of  San  Francisco  con- 
ferred no  title,  but  merely  jurisdiction  over  the  water,  and  therefore  it 
did  not,  by  the  confirmation  of  its  grants  acquire  the  title  to  the  soil 


between  Lyme  and  Saybrook  is  not  with- 
in the  patented  limits  of  either  town,  the 
former  of  which  is  bounded  by  the 
"channel  of  the  Connecticut  river*'  and 
the  other  is  bounded  '*by"  or  "on"  the 
Connecticut  river;  but  by  virtue  of  an- 
cient, infallible,  and  undisputed  uses  the 
towns  bordering  on  the  river  have  juris- 
diction to  the  center  of  the  channel,  and 
constables  may  serve  process  to  that 
line.    Pratt  v.  State,  5  Conn.  388. 

'H)ak.land  v.  Oakla/nd  Water  Front 
Co.  118  Cal.  160,  60  Pac.  277. 

^^ People  V.  Bouchard,  82  Mich.  156, 
9  L.  R.  A.  106,  46  N.  W.  233. 

^Emith  V.  Skagit  County,  45  Fed.  725. 

When  the  legislature  included  an 
island  as  a  part  of  a  municipality,  it 
undoubtedly  intended,  in  the  absence  of 
express  reservation,  to  include  the 
water  in  a  narrow  passageway  between 
the  island  and  mainland.  Adams  v.  Vl- 
mer,  91  Me.  47,  39  Atl.  347. 

The  boundary  of  a  town  on  a  sound, 
including  therein  the  harbors,  havens, 
etc.,  wUl  include  a  tidal  bay  inclosed  by 
nedcs  of  land  lying  between  the  inhab- 
ited part  of  the  &wn  and  the  sound. 
Rohina  V.  Aekerly,  91  N.  Y.  98. 

^East  Haven  t.  Hemingway,  7  Conn. 
180. 


''Robins  V.  Aokerly,  24  Hun,  499,  Af- 
firmed in  91  N.  Y.  96. 

The  practical  interpretation  of  a 
patent  to  certain  named  persons  of  land 
forming  a  town  including  land  under 
water,  as  vesting  the  title  in  the  town, 
and  not  in  the  grantees  as  tenants  in 
common,  and  acquiescence  therein  for  a 
long  series  of  years,  is  the  most  import- 
ant evidence  in  the  determination  of  the 
rights  existing  thereunder.  Southamp- 
ton V.  Meooa  Bay  Oyster  Co.  116  N.  Y. 
1,  22  N.  E.  387. 

"East  Hampton  v.  VaU,  161  N.  Y. 
463,  45  N.  E.  1030,  Affirming  71  Hun, 
94,  24  N.  Y.  Supp.  683. 

A  line  indicating  high-water  mark  on 
a  map  required,  b^  an  act  of  legislature 
granting  to  a  dty  certain  water-lot 
property,  to  be  filed  with  the  secretary 
of  state,  clearly  delineating  such  prop- 
erly, is  not  conclusive  as  to  the  extent 
of  siich  property,  the  boundaries  of 
which  were  specified  in  the  act,  and  as 
to  what  was  the  water  line  of  the  city 
at  the  date  of  the  act;  but  such  ques- 
tion is  one  of  fact  Cook  y.  Bonnet,  4 
Cal.  897, 
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as  against  the  state.^^  A  grant  by  the  state  to  a  municipal  corpora- 
tion of  land  under  tide  water  for  a  particular  purpose  does  not  de- 
vest the  state  of  its  obligation  to  protect  the  public  against  encroach- 
ments upon  such  land,  other  than  those  authorized  by  the  grant.-* 
If  the  boimdaries  are  fixed  at  a  particular  pointy  they  will  not  be 
changed  by  the  change  of  the  channel  of  the  stream.^^ 


'^United  Land  Aaso.  ▼.  Knight,  86  Cal. 
448,  24  Pac.  930,  Overruling  People  ▼. 
Ban  Franci80O,  75  Cal.  388,  17  Pac.  522. 

*^Peopl€  Y.  Vanderbilt,  26  N.  Y.  287. 

^The  power  to  change  the  boundary 
line  between  two  towns  resides  only  in 
the  general  assembly,  and  such  bound- 
ary line,  haying  existed  in  the  center 
line  of  a  stream,  is  not  changed  even 
though  the  stream  be  diverted  into  a 
new  channel  by  artificial  means  by  a 
riparian  owner.  Re  Boundary  Line,  21 
K  I.  581,  42  Atl.  870. 

A  statute  fixing    the  boundaries    of 


towns,  which  has  been  continued  in  force 
by  re-enactment  without  change  of 
phraseology,  as  a  portion  of  successive 
Digests,  from  1759  to  1822,  is  to  be  con- 
strued as  fixing  the  boundaries  as  es- 
tablished by  the  statute  when  originally 
enacted  according  to  its  original  mean- 
ing, notwithstanding  that  the  course  of 
a  river,  named  therein  as  the  dividing 
line  between  two  towns,  has  been 
changed  in  its  course  since  the  statute 
was  originally  enacted.  Kent  v.  Atlan- 
tic DoLaine  Co.  8  R.  I.  305. 


CHAPTER  XVL 

ARTIFICIAL  BODIES  OF  WATER;  TAXATIOK, 

427.  Effect  of  creating  artificial  water  oourae. 

428.  Duty  to  care  for. 

429.  Conflict  with  highway. 

430.  Artificial  lake. 

431.  Wells  and  reservoirs. 

432.  Taxation  of  water  rights. 

433.  Place  and  manner  of  taxation,  f- 

427.  Effect  of  creating  artifloial  water  course. — During  the  consid- 
eration of  the  question  of  the  effect  of  the  alteration  of  a  water  course,^ 
it  was  seen  that  in  case  the  navigation  of  a  river  was  improved  bj 
the  removal  of  obstructions  from  it,  or  the  raising  of  the  level  of  the 
water,  the  public  had  a  right  to  use  the  river  in  its  improved  condition 
upon  making  a  reasonable  compensation  for  the  advantages  ofiFered 
by  the  improvements.  Likewise,  if,  for  any  reason,  it  became  neces- 
sary to  create  an  artificial  channel  for  a  water  course,  the  public  rights 
of  navigation  would  attach  to  the  artificial  channel  the  same  as  thev 
had  to  the  natural  one.  It  cannot  be  deprived  of  its  right  to  navigate 
a  water  course  by  the  mere  fact  that  it  has  been  found  necessary  or 
convenient  to  make  the  water  flow  iii  a  new  bed.  This  rule  applies  to 
cuts  made  by  the  government  to  straighten  the  channel  of  the  river.* 
So,  if,  for  his  own  purposes,  a  riparian  owner  changes  the  channel  of 
a  stream  where  it  flows  through  his  property,  the  public  right  to  use 
the  stream  follows  the  new  channel.*  In  order  to  permit  the  ex- 
clusion of  the  public  from  the  use  of  the  new  channel  the  facilities 
furnished  by  the  old  one  must  be  left  in  as  good  condition  as  formerly. 
And  in  case  the  new  channel  is  merely  additional  to  the  old  one,  if  the 

'  See  ante,  f  81.  during  that  time  for  the  purposes  of 

*Queen  v.  Betta,  16  Q.  6.  1022,  4  Cox  navigation,  the  latter  acquire  the  right 

C.  G.  213;  22  Eng.  L.  &  Eq.  Rep.  240,  by  dedication  to  the  free  use  and  nar- 

note,  19  L.  Q.  B.  N.  S.  531.  igation  of  the  canal,  of  which  the  pro- 

*  If  a  man  cuts  a  canal  and  diyerts  a  prietor    cannot   deprive  them,   without 

water  course  through  his  own  land  by  legislative  grant,  by  building    a    mill 

damming  up  the  ancient    bed    of    the  across  the  canal  and  restoring  the  waters 

Rtream  so  that  the  water  course  flows  to  their  ancient  bed,  although  he  owns 

through  the  canal  for  a  period  of  more  all  the  lands  through  which  the  canal  is 

than  twenty  years  by  his  permission  and  cut    Delaney  v.  Boston,  2  Harr.  (Del.j^ 

direction,  and  the  public  use  the  canal  4S9.  '  ^ 
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public  is  permitted  to  use  the  new  one  without  objection  the  owner 
may  be  held  to  have  dedicated  it  to  the  use  of  the  public*  But  the 
right  to  use  the  land  of  a  riparian  owner  cannot  be  obtained  by  the 
mere  fact  that  improvements  attempted  by  a  stranger  have  caused  the 
water  to  cut  a  new  channel  over  his  property.*^  If  the  new  channel 
created  by  the  riparian  owner  becomes  obstructed,  the  public  has  a 
right  to  force  a  way  along  the  old  one,  causing  no  unnecessary  in- 
jury.* The  same  rule  does  not  apply  in  case  of  a  mere  improvement 
of  the  natural  channel  so  as  to  render  it  navigable  when  it  was  not  so 
before.  The  public  has  no  right  to  use  a  stream  which  is  not  navi- 
gable in  ite  natural  condition ;  and,  in  case  the  riparian  owner  makes 
it  navigable  for  his  own  purpose,  he  may  exclude  the  public  from  the 
use  of  it  in  its  improved  condition.''  But  if  one  erects  a  dam  across 
a  navigable  stream  in  such  a  way  as  to  render  it  navigable  by  larger 
rafts  than  it  would  otherwise  have  been,  he  will  not  be  exempt  from 
liability  for  injuries  to  such  rafts  from  the  improper  condition  of  his 
(lam,  or  from  other  obstructions  in  the  stream,  by  the  fact  that  such 
rafts  could  not  have  been  floated  in  the  stream  in  its  natural  condition, 
where  the  statute  requires  those  building  dams  to  provide  for  the  pas- 
^age  of  such  rafts,  crafts,  and  boats  as  may  navigate  the  river.^  The 
riparian  owner  not  having  a  right  to  take  toll  without  a  franchise 
cannot  demand  a  toll  for  the  use  of  the  improvements  furnished  by 
him.^  But  if  he  excludes  the  public  from  the  use  of  his  improvement 
he  may  permit  individuals  to  use  it  for  compensation.    The  exaction 

*Weathcrby  ▼.  Meiklejohn,  56  Wis.  76,  Olcott  Falls  Co,  66  N.  H.  290,  13  L.  R. 

13  N.  W.  697;   Dwinel  v.  Barnard,  28  A.  826,  21   Atl.   1090;    Whelan  v.   Me- 

Me.  554,  48  Am.  Dec.  507.  Lachlan,  16  U.  C.  C.  P.   102;  Boole  v. 

So,  where  the  owner  of  a  dam  suffera  Dickson,  13  U.  C.  C.  P.  337 ;  Wadstcorth 

a  break  to  remain  in  it,  the  effect  of  ▼.  Smith,  11  Me.  278,  26  Am.  Dec.  528; 

which  is  to  make  the  floating  of  logs  TenEyck  v.  Wanoick,  75  Hun,  562,  27 

over  the  dam  difficult,  one  wishing  to  N.  T.  Supp.  5Sfi;DeCamp  v.  Thomson, 

use  the  stream   for  floating  logs  may  16  App.  Div.  528,  44  N.  Y.  Supp.  1014; 

use  the  break  and  the  stream  flowing  Bourke  v.  Davis,  L.  R.  44  Ch.  Div.  110, 

therefrom,   doing  no  unnecessary  dam-  62  L.  T.  N.  S.  34,  38  Week.  Rep.  167. 

age.    Whijfler  v.  Wilkinson,  22  Wis.  572.  'Volk  v.  Eldred,  23  Wis.  410. 

*Dwinel  v.   Barnard,  28  Me.  554,  48  *The  right  to  take  toll  being  a  fran- 

Am.  Dee.  507.  chise  which  can  be  acquired  only  by  a 

And  if  a  person  without  right  opens  grant  from  the  l^slature,  the  owners 

a  eot  or  sluiee  on  his  own  land,  and  di-  of  a  dam  and  canal  constructed  on  their 

verts  the  waters  of  a  stream  from  their  own  land  for  the  improvement  of  the 

natural  coarse  without  any  obstruction  navigation  of  a  public  navigable  stream 

elsewhere,   the   public  will   thereby  ac-  cannot  counterclaim  for  the  use  thereof 

quire  no  right  to  the  use  of  the  water  in  an  action  for  damages  from  the  ob- 

aa  it  flows  over  his  land.    Ibid,  structionof  navigation, — especially  where 

*Dwinel  ▼.  Veaeie,  44  Me.  167,  69  Am.  constructed   without  authority    of    the 

Dec.  94.  legislature.    Weatherhy  v.    Meiklejohn, 

'Holden  ▼.  Robinson  Mfg.  Co,  65  Me.  56  Wis.  73,  13  N.  W.  697. 
216;  Connecticut  River  Lumber  Co.   v. 
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of  toll  does  not  begin  until  he  permits  the  public  to  make  such  use  of 
the  improvement  as  they  desire  for  a  fee  levied  upon  all  alike." 

428.  Duty  to  care  for. — The  establishment  of  an  artificial  water 
course  imposes  upon  the  one  responsible  for  it  an  added  responsibility 
for  keeping  it  in  a  safe  condition.  While  the  stream  is  left  in  its 
natural  condition  no  one  has  a  right  to  insist  that  it  shall  be  kept  in 
a  condition  different  from  that  in  which  nature  left  it  But  if,  for 
his  own  convenience,  a  person  imdertakes  to  maintain  it  in  a  new 
direction,  or  in  a  more  confined  space,  he  must  take  due  care  that  it 
shall  do  no  injury.  Thus,  one  who  purchases  land  and  improves  the 
same  on  the  line  of  an  artificial  waterway  constructed  by  a  municipal 
corporation  has  a  right  to  rely  upon  that  corporation  to  perform  its 
duty  of  keeping  such  artificial  water  way  in  repair  and  condition  to 
carry  all  the  waters  that  may  flow  therein  from  usual  and  ordinary 
causes,  and  may  recover  damages  received  by  the  neglig^it  flooding 
of  his  land  by  waters  from  such  waterway.*  But  the  state  does  not, 
by  changing  the  course  of  a  stream  to  accommodate  the  route  of  a 
canal,  imdertake  to  keep  the  banks  effecting  the  diversion  in  repair, 
so  as  to  be  liable  in  case  they  are  permitted  to  become  weak  so  that 
flood  water  following  the  old  channel  injures  property  along  it^ 
banks,  if  no  more  injury  was  done  than  would  have  been  done  if  the 
channel  had  not  been  changed.^  The  creation,  by  people  in  a  neigh- 
borhood, of  an  artificial  (Channel  to  conduct  water  for  drainage  pur- 
poses may  impose  upon  them  the  same  obligations  with  respect  to  its 
obstruction  that  would  have  existed  in  case  of  a  natural  stream.^ 
So,  where  the  founder  of  a  village  procures  a  right  to  take  water  for 
its  use  from  a  neighboring  stream,  and  the  water  is  taken  through  the 
village  in  an  artificial  trough,  owners  of  land  along  its  oourse  are 
bound  to  keep  their  respective  portions  of  it  in  such  condition  of  re- 
pair that  the  usual  amount  shall  be  transmitted  to  the  other  proprie- 
tors below,  and  in  its  usual  state  of  purity.*  Prescriptive  rights  may 
be  acquired  in  an  artificial  condition  of  the  water.' 

429.  Conflict  with  highway.— The  laying  out  of  a  highway  through 

^*DiJoinel  v.  Barnard,  28  Me.  654,  48  *Fl€ming*8  Appeal,  65  Pa.  444. 

Am.  Dec.  507.  *A  permanent  change  in  the  channel 

^Willson  V.  Boise  City    ( Idaho)     55  at  the  outlet  of  a  lake,  made  bj  deepen- 

Pac.  887.  ing  it  2i^  feet,  will,  after  the  lapse  of 

*8ione  v.  State,  138  N.  Y.  124,  33  N.  twenty-four  years  and  the  erection  of 
E.  733.  The  court  says  the  state  was  mills  and  factories  thereon  at  large  ex- 
under  no  obligation  to  maintain  the  pense,  be  regarded  as  the  natural  chnn- 
guard  bank  in  repair  to  protect  lands  nel ;  and  the  state,  as  an  upper  riparian 
which  would  have  been  flooded  to  the  owner,  has  no  right  to  obstruct  or  pre- 
same  extent  if  the  improYement  had  not  vent  the  flow  of  water  through  it.  Lake- 
been  made.  side  Paper  Co.  v.  State,  16  App.  Div. 

*See  ante,  %  282.  169,  44  N.  Y.  Supp.  281. 
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the  country  caimot  be  permitted  to  interfere  with  the  industry  of  the 
people  any  more  than  is  necessary;  and  therefore  a  citizen  having 
occasion  to  carry  an  artificial  water  course  across  a  highway  must  be 
permitted  to  do  so  provided  it  can  be  done  without  unduly  interfering 
with  the  rights  of  the  public,  and  provided  also  that  he  keeps  the 
highway  safe  for  travel.  If  the  street  is  laid  out  over  the  artificial 
water  course  the  public  must  treat  the  same  as  a  natural  course  and 
bridge  it,  and  are  not  entitled  to  obstruct  or  otherwise  deprive  the 
owner  of  the  use  of  it.*  But  he  cannot  prevent  the  laying  of  a  road 
across  it.*  And,  in  case  it  is  maintained  on  public  land,  he  may  be 
required  to  bridge  it  and  otherwise  fit  it  for  public  use  when  the  road 
is  laid  across  it*  If  a  citizen  undertakes  to  construct  an  artificial 
channel  across  a  highway,  he  must  bridge  and  keep  it  in  safe  condi- 
tion for  public  travel.*  After  a  road  has  once  acquired  the  legal 
character  of  a  highway  it  is  not  in  the  power  of  the  Crown,  by  grant 
of  the  soil  and  freehold  thereof  for  a  mill  site,  to  a  private  person, 
who  undertakes  to  construct  a  ditch  or  raceway  across  the  highway, 
thus  to  deprive  the  public  of  the  use  thereof.'  The  citizen  has  no 
absolute  right  to  maintain  an  artificial  waterway  across  a  highway. 
It  is  a  matter  of  grace,  and  the  permission  must  be  exercised  in  such 
a  way  as  to  do  the  least  harm  to  the  public.  Since  it  is  a  mere  per- 
missive right  it  cannot  ripen  into  an  absolute  one  by  prescription,* 

^Qroton  v.  HaineSy  36  N.  H.  3S8.  building,  fixture,  or  erection  for  the  pur- 

A  ditch  lawfully  constructed  in  a  citj  pose  of  trade  or  manufacture;  but  the 
for  the  conveyance  of  water  for  milling  road  must  be  constructed  in  such  a  man- 
purposes  is  not  a  nuisance  merely  be-  ner  as  not  to  obstruct  the  flow  of  the 
cause  the  growth  of  the  city  has  ren-  water.    People  ex  rel,  Williams  y.  King- 
dered   it   necessary  that  the    same    be  man,  24  N.  Y.  559. 
bridged  at  the  street  crossings,  where,  *Boise  City  v.  Boise  Rapid-Transit  Co, 
by  reason  of  the  acceptance  by  the  city  (Idaho)  59  Pac.  716. 
of  the  dedication  of  its  streets  subject  *8tatc  v.  Moore,  23  Ark.  550;  Letcis- 
to  the  right  of  way  for  the  ditch.  It  is  ton  v.  Booth  ( Idaho)  34  Pac.  809. 
the  duty  of  the  city,  and  not  the  pro-  As  to  the  Duty  to  Maintain  Bridges 
prietors  of  the  ditch,  to  construct  such  over  Races,  see  §  323,  ante, 
bridges.    Denver  v.  Mullen,  7  Colo.  345,  Breach  of  the  condition  in  an  order 
3  Pac.  693.  permitting  the  damming  of  a  creek  on 

An   injunction   will    be    granted    re-  condition  that  a  good  and  substantial 

straining  a  city  from  summarily  abating  bridge  across  the  creek  shall  be  built 

a  ditch  lawfully  constructed  in  the  city  and  kept  up,  by  the  mere  failure  of  a 

for  the  conveyance  of  water  for  milling  transferee  of  the  property  to  keep  the 

purposes  by  a  mere  resolution  declaring  bridge  in  repair,  is  not  the  subject  of 

the  same  to  be  a  nuisance  because  of  the  nn  indictment  as  an  obstruction  of  the 

absence  of   bridges  thereover  at  street  highway,  as  the  condition,  at  most,  only 

crossings,  v^ithout  first  lawfully  ascer-  imposes  a  liability  on  the  licensee,  fail- 

taining  by  judicial  proceedings  that  the  ure  to  perform  which  is  not  the  subject 

same  was  in  fact  a  nuisance.    Ilnd,  of  indictment.    M alone  v.  State,  51  Ala. 

*A  ditch  or  canal  by  which  water  is  55. 

conducted  to  a  mill  is  not  a  building,  ^Reg.  ▼.  Hunt,  16  U.  C.  C.  P.  145. 

fixture,  or  erection,  within  the  meaning  ^Piersot^  v.  Elgar,  4  Cranch  C.  C.  454, 

of  a  statute   declaring  that  no  public  Fed.  Cas.  No.  11,157;  T-rre  Haute  d  /. 

road  shall  be  laid    out    through    any  R.  Co.  v.  Zehner,  15  Ind.  App.  273;  42 
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even  as  against  abutting  owners.^  But  if  the  right  to  maintain  the 
water  course  has  been  acquired  by  its  existence  before  the  laying  out 
of  the  highway,  or  otherwise,  and  the  culvert  has  become  stopped  up, 
the  owner  may,  upon  the  refusal  of  the  surveyor  of  the  district  to 
clear  it  for  him,  do  it  himself,  causing  no  unnecessary  damage  to  the 
road ;  and  he  is  not  liable  for  leaving  the  culvert  open,  when  there  was 
no  proper  material  at  hand,  belonging  to  the  town,  to  cover  it,  he  being 
under  no  obligation  to  supply  new  material.^  On  the  other  hand,  a 
highway  commissioner  may,  when  necessary,  shut  off  the  water  from 
a  mill  for  the  purpose  of  repairing  a  culvert  through  which,  the  water^ 
after  lea\'ing  the  wheel,  passes  in  an  artificial  channel  under  the 
highway,  without  incurring  liability  to  the  mill  owner  for  any  loss 
sustained  by  him  because  of  want  of  power.*  As  the  duty  imposeti 
upon  the  county  court  to  construct  and  repair  highways  is  not  im- 
posed upon  it  as  the  agent  of  the  county,  its  action  in  filling  a  mill- 
race  for  the  purpose  of  protecting  a  county  road  does  not  render  the 
county  liable.^* 

Mill  ponds: — An  artificial  condition  of  a  water  course  which  very 
frequently  interferes  with  a  highway  is  a  pond  created  for  furnishing 
power  to  a  mill.  According  to  the  principles  developed  in  the  succeed- 
ing chapter,  a  mill  owner  has  no  right  to  raise  a  pond  in  such  a  way  a$ 
to  render  the  highway  unsafe,  or  to  make  the  water  stand  upon  it  If 
he  attempts  to  use  a  highway  embankment  as  a  part  of  his  dam,  he 
will  be  liable  for  the  cost  of  making  repairs  on  the  highway  rendere<T 
necessary  by  his  neglect  to  maintain  the  dam  in  a  safe  condition.'^ 
But  a  corporation  compelled  to  make  compensation  to  private  individ- 
uals for  lands  taken,  before  taking  possession,  by  a  provision  in  i\^ 
charter  conferring  upon  it  the  exclusive  privilege  of  locking  the  fall? 
of  a  river  is  not  also  compelled  thereby  to  ascertain  the  extent  of,  and 
pay  for  the  damages  to,  the  roads  and  land  overflowed,  before  con- 
structing its  dams.**  If  a  dam  is  so  negligently  constructed  that  it 
bursts  and  washes  out  the  highway,  the  owner  will  be  liable  to  the 
township  for  the  injury  thereby  inflicted  on  it.^     On  the  other  hand, 

N.  E.  756 ;  Warfel  v.  Cochran,  34  Pa.  prescription  or  contract,  he  cannot  omi- 

381;   Waterloo  v.  Union    Mill    Co,    72  plain  if  it  is  closed  by  the  proper  an 

Iowa,  437,  34  N.  W.  107.  thorities  in  the  exercise  of  proper  and 

^Taylor  v.  Chicago^  M,  d  Bt.  P.  R.  Co.  suitable  means  of  repairing  the  higb- 

83  Wis.  630,  63  N.  W.  863.  way.    Drew  v,  Westfield,  124  Mass.  461. 

^Groton  v.  Haines,  36  N.  H.  388.  ^Swineford   v.   Franklin   County,  75 

•Kerr  v.  Joalin,  49  N.  T.  S.  R.  257,  Mo.  279,  Affirming  6  Mo.  App.  39. 

20  N.  Y.  Supp.  929.  "^Brookfield  v.  Walker,  100  Mass.  94. 

And  unless  a  mill  owner  has  acquired  ^Lebanon  v.  Oloott,  1  N.  H.  339. 

a  right  in  an  artificial  outlet  from  his  "The  fact  that  it  will  cost  more  to 

millpond  which  runs  over  a  highway,  by  maintain  a  new  road  than  it  did  an  old 
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however,  a  public  body  specially  constituted  to  lay  out  and  widen 
roads  and  highways,  which  in  discharge  of  its  functions  widens  a 
turnpike,  and  in  so  doing  necessarily  destroys  a  milldam;  and  then,  of 
its  own  volition,  without  obligation  or  legal  power,  builds  another  in 
place  of  it^  which,  proving  insufficient,  gives  way  under  a  freshet,  to 
the  consequent  injury  of  the  mill  owner  by  suspending  the  operations 
of  his  mill, — ^is  not  liable  in  damages  for  such  injuries.^*  In  case  the 
pond  is  rightfully  maintained,  it  cannot  be  destroyed  for  the  purpose 
of  widening  the  highway,  without  making  compensation  to  the 
owner."  But  if,  for  the  public  safety,  it  becomes  necessary  to  de- 
stroy the  pond,  the  officials  performing  the  work  are  not  personally 
liable.  Compensation  must  be  sought  under  the  statutes  authorizing 
the  exercise  of  eminent  domain,  if  at  alL^^  The  destruction  of  a 
milldam  by  public  officers  in  a  time  of  freshet,  to  avert  imminent  in- 
juiy  to  a  highway  and  other  property,  is  an  act  public  and  govern- 
mental in  its  nature,  an  exercise  of  the  police  power  of  the  state,  not 
a  taking  of  private  property  imder  the  right  of  eminent  domain ;  and 
the  owner  is  therefore  neither  entitled  to  compensation  for  his  de- 
stroyed properly,  nor,  in  the  absence  of  a  statute  imposing  liability, 
to  recover  of  the  municipality  damages  for  his  loss.^^  A  town  will 
not  be  enjoined  from  opening  sluiceways  into  a  mill  pond  to  prevent 
the  water  overflowing  a  highway,  where  the  remedy  at  law  is 
adequate.^* 

480.  Artificial  lake. —  The  same  rights  may  be  created  by  a  sale  of 
property  with  reference  to  an  artificial  lake  as  in  case  of  a  sale  witli 

reference  to  a  platted  highway.^     So,  the  raising  of  the  level  of  a  lake 

• 

road  washed  away  by  the  bursting  of  a  sonal  interest  therein.    Sayre  v.  North- 

dam  Jb  a  proper  element  of  damage  in  Western  Tump,  Road,  10  Leigh,  454. 

an  action  on  the  ease  by  a  town  against  It  is  a  good  answer  of  accord  and  sat- 

the  owners  of  the  dam.    Monroe  v.  Con-  isfaction  by  a  public  body  to  an  applica- 

nectiout  River  Lumber  Co.  6S  N.  H.  89,  tion  to  compel  the  appointment  of  ap- 

39  Atl.  1019.  praisers  to  assess  damages  for  invading 

^*Wheeler  v.  Essex  Public  Road  Board,  mill  rights  by  destroying  a  dam,  that 

39  N.  J.  L.  291.  the  mill  owner  accepted  as  full  compen- 

"  It  is  no  defense  to  a  mill  owner's  sation  a  new  dam  built  by  such  body  in- 

claim  for  a  condemnation  award  against  stead  of  the    destroyed    one,    although 

a  public  body  which  has  taken  and  de-  their  power  to  make  such  new  construc- 

stroyed  a  dam  in  the  public  interest  to  tion  did  not  legally  exist.    State  ex  rel. 

mden  a  road,  that  it  did  so  by  license  Wheeler  y.   Essex  Public  Rood  Board,. 

of  the  mill  owner.    State  ex  rel,  Wheeler  40  N.  J.  L.  138. 

V.  Essex  Public  Road  Board,  40  N.  J.  L.  "Aitken  v.  Wells* River,  70  Vt.  308, 

138.  41  L.  R.  A.  566,  67  Am.  St.  Rep.  672,  40 

"The  owner  of  a  milldam  and  privi-  Atl.  829. 

1^  cannot  sue  a  turnpike  company  al-  ^*Wing  v.  Fairhaven,  8  Cush.  363. 

leged  to  be  responsible  for  the  destrue-  ^Thc  sale  of  lots  with  reference  to  an 

tion  thereof,  when  the  company  is  com-  artificial  lake,  representing  that  it  is  tO' 

posed  exclusively  of  officers  of  the  gov-  be  the    property    of  the    public,    will 

emment  ex  oflicio  and  having  no  per-  amount  to  a  dedication  of  it  to  the  pub> 
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for  the  private  benefit  of  the  riparian  owner  will  extend  the  public 
right  of  boating  to  the  limits  established  by  the  higher  level  of  the 
water.^  The  identity  of  a  great  pond  is  not  lost  by  the  raising  of  its 
level  by  a  mill  owner  by  means  of  a  dam,  under  oontract  with  the 
riparian  owners.'  The  Wisconsin  court  has  held  that  a  person  who 
floods  his  own  land  by  artificially  raising  the  level  of  t^e  waters  of  a 
navigable  lake  so  that  such  waters  at  their  new  level  meet  the  line  of 
a  public  highway,  thereby  vests  in  the  public  the  title  to  the  land  sub- 
merged by  such  artificial  condition,  where  it  is  so  maintained  by  him 
for  more  than  twenty  years  and  the  public  uses  and  enjoys  the  lake  in 
such  new  condition,  there  being  in  such  situation  no  zone  of  private 
right  between  the  street  and  the  lake ;  but  the  public  right  is  continu- 
ous from  the  street  to  the  waters  thereof,  and  from  the  waters  to  the 
street  for  wharfing  and  other  privil^es  incident  to  such  street  as  the 
shore  of  the  lake.^  The  reason  for  that  decision  is  not  very  apparent 
The  court  seems  to  place  its  decision  upon  prescription.  But  there 
seems  to  be  no  prescriptive  right  in  the  case.  In  order  to  establish 
8uch  a  title  the  use  must  be  not  only  adverse  but  as  matter  of  right 
The  use  of  the  water  to  its  increased  level  does  not  involve  the  use  of 
the  soil  under  the  water,  which  was  the  thing  to  which  the  court  held 
that  the  public  had  acquired  the  title.  The  navigation  right  was  at- 
tached to  the  water  and  belonged  to  the  public  as  matter  of  right,  anH 
its  enjoyment  of  its  right  was  not  adverse  to  the  title  of  the  own^  of 
the  soil.  The  same  reasoning  which  was  adopted  by  the  court  would 
lead  to  the  conclusion  that  after  the  public  had  exercised  their  abso- 
lute rights  upon  a  navigable  water  course  for  a  period  of  twenty  years, 
they  had  acquired  title  to  the  soil,  which  is,  of  course,  absurd.  There 
can  be  no  conclusion  of  dedication  in  the  case,  because  the  condition 
of  the  water  course  was  established  for  the  benefit  of  the  riparian 
owner,  and  not  for  any  purpose  connected  with  the  public  use;  and 
the  mevQ  fact  that  he  permitted  the  public  to  enjoy  the  increased  fa- 
cilities so  long  as  they  did  not  interfere  with  his  rights  cannot  be  held 
to  have  deprived  him  of  his  rights  when  he  chose  to  exercise  them. 

431.  Wells  and  reservoirs. —  The  same  rule  applies  to  the  creation 
of  reservoirs  by  the  public  that  applies  between  individuals.     Water 

lie.    Gillean  v.  Frost,  26  Tex.  Civ.  App.  of  trespass  in  going  in  boats  over  inch 

371,  61  S.  W.  345.  land  for  the  purpose  of  fishing  or  fowl- 

*Mcndota  Cluh  v.  Anderson,  101  Wis.  ing.    Ibid, 

47ft,  78  N.  W.  185.  Tyler  v.  Hudson,  147  Mass.  609,  18 

So,  where  the  waters  of  a  navigable  N.  £.  582. 

lake  and  stream  have  been  raised  by  a  *Pe%caukee  v.  Savoy,  103  Wis.  271,  50 

dam  so  as  to  overflow  land  of  a  riparian  L.  R.  A.  836,  74  Am.  St.  Rep.  859,  79 

proprietor^  the  public  will  not  be  guilty  N.  W.  436. 
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collected  in  lai^  quantities  in  an  artificial  reservoir  above  the  gen- 
eral level  of  tbe  surrounding  country,  as  it  is  collected  for  the  purpose 
of  furnishing  a  municipal  water  supply,  is  a  dangerous  agency,  so 
that  a  high  degree  of  care  is  imposed  upon  the  public  to  prevent  in- 
jury by  it  The  question  of  the  duty  to  care  for  water  in  reservoirs 
constructed  for  such  supply  is  discussed,  to  some  extent,  in  the  section 
dealing  with  such  reservoirs.^  But  it  may  be  stated  in  this  place  that 
a  municipal  corporation  is  liable  for  damage  resulting  from  water 
which  it  negligently  permits  to  escape  from  its  waterworks.^  A 
water  company  constructing  a  water  tower  for  the  storage  of  water 
is  bound  so  to  construct  the  same  that  water  shall  not  escape  so  as  to 
injure  the  property  of  others.*  The  public  may  acquire  prescriptive 
rights  in  a  reservoir  or  well  which  they  have  used  as  a  common  water- 
ing place  for  the  prescriptive  period.*  And  the  public  authorities 
may  acquire  a  right  to  control  a  well  under  authority  of  a  public  statr 
lite  by  the  fact  that  the  public  has  acquired  a  servitude  in  its  use,  al- 
though the  soil  and  freehold  is  owned  by  a  private  individual.*  A 
trough  or  cistern  receiving  the  overflow  from  a  spring  which  has  been 
used  by  the  public  gratuitously  for  watering  cattle  and  for  the  supply 
of  water  for  domestic  purposes  for  a  period  of  over  fifty  years  is  a 
public  well  or  work  used  for  the  gratuitous  supply  of  water  to  the  in- 
kabitants  of  the  district  within  which  it  is  situated,  within  the  mean- 
ing of  a  statute  declaring  that  the  local  authority  may  cause  all  exist- 
ing public  cisterns,  wells,  and  works  used  for  the  gratuitous  supply  of 
water  to  the  inhabitants  to  be  continued,  maintained,  and  plentifully 
supplied  with  water.®  A  municipal  corporation  may  regulate  or  ap- 
propriate to  the  public  use  a  private  well  sunk  in  its  highway,  with 
or  without  its  permission.^  There  is  no  private  right  to  a  watering 
place  on  a  public  highway  and  within  the  boundaries  of  another's 
land,  which  is  enjoyed  in  common  by  the  public,  for  which  compensa- 

»  See  ante,  $  167.  ^Barter  v.  Com.  3  Penr.  ft  W.  253. 

^Kane  v.  Philadelphia,  196  Pa.  602,  The  owner  of  a  prescriptiye  right  to 
46  Atl.  803.  use  water  in  a  well  situated  in  a  public 

*Kankakee  Water  Co,  v.  Reeves,  45  highway  and  who  also  claims  a  pre- 
111.  App.  286.  scriptive  right  to  a  private  way  therein, 

*  Tbe  inhabitants  of  a  locality,  who  when  he  is  excluded  from  such  road  and 
liave  used  the  water  of  a  well  located  on  access  to  the  w^ell  by  a  fence  placed  by 
private  property  for  the  prescriptive  one  who  claims  both  as  his  property,  is 
period,  have  a  right  to  go  upon  the  land  specially  and  peculiarly  injured  by  such 
for  the  purpose  of  protecting  and  main-  nuisance  and  he  can,  for  that  reason, 
taining  snch  well.  Smith  y.  Archibald,  maintain  a  private  action  for  damages 
^5  App.  Cas.  489.  and  for  the  abatement  of  the  nuisance, 

^Dungarvan  Union  y,  Mansfield  [1897]  in  spite  of  an  objection  that  he  can 
1  Ir.  Rep.  420.  have  no  prescriptive  right  to  a  private 

*Holmfirih  Local  Bd,  r.  Shore^  59  J.  way  in  such  highway.  Smith  y.  Put- 
P.  344.  nam,  62  N.  H.  369. 
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tion  can  be  reoovered  for  the  impairment  of  its  oonvenient  use  by  the 
construction  of  a  railroad.^  A  mere  grant  of  a  right  to  maintain  a 
railroad  in  a  street  gives  no  authority  to  erect  and  maintain  a  water 
tank  therein.^  In  an  Or^on  case  it  was  held  that  water  tanks 
erected  in  streets  for  street  sprinkling  purposes  by  a  private  individ- 
ual imder  a  license  from  a  city,  which  were  not  and  have  not  by  Dse 
become  an  actual  nuisance  cannot  be  removed  by  the  city  witiiout  ren- 
dering it  liable  for  damages  therefor,  as  such  license,  having  been 
acted  upon,  and  money  expended  on  the  faith  thereof,  cannot  be  re- 
voked without  compensation  unless  the  structures  constitute  a  nui- 
sance.^^  The  soundness  of  that  decision  may  well  be  doubted.  A 
mimicipal  corporation  holds  its  streets  in  trust  for  the  public  use  and 
it  has  no  authority  to  devote  a  portion  of  them  which  may  be  needed 
for  public  travel  to  the  exclusive  use  of  a  private  individual  and  au- 
thorize him  to  erect  permanent  structures  therein  which  will  inter- 
fere with  the  public  enjoyment  Such  being  the  fact,  one  who 
undertakes  to  act  upon  its  license  to  place  a  structure  there,  acts  at  his. 
peril  and  has  no  ground  of  complaint  if  he  is  required  to  remove  hi;^ 
structure  as  soon  as  it  is  completed.  His  expenditures  of  money  can- 
not give  him  a  right  which  the  city  had  no  authority  to  confer. 

432.  Taxation  of  water  rights. — There  is  an  element  of  value  in  the 
right  to  make  use  of  water,  which  is  subject  to  taxation.  The  only 
question  is  as  to  how  to  ascertain  the  value  which  is  subject  to  taxa- 
tion and  the  method  by  which  the  tax  shall  be  imposed.  The  ques- 
tion of  the  taxation  of  water  which  has  been  acquired  for  a  municipal 
water  supply  and  the  works  by  which  it  is  made  available  is  a  com- 
paratively easy  matter,  and  is  considered  in  the  chapter  devoted  to  the 
question  of  municipal  water  supply.^  The  mere  right  to  flow  land 
for  a  reservoir  does  not  constitute  an  easement  liable  to  taxation.^ 

^Gorges  ▼.  Philadelphia,  E.  d  P.  R.  As  to  the  rip^ht  of  a  municipal  cot- 
Co.  144  Pa.  1,  22  Ail.  715.  poration    to    place    stand  pipes    in   the- 

•Chicago  G.  W,  R.  Co.  v.  First  M.  E,  street,  see  ante,  f  155. 
Church,  60  L.  R.  A.  488,  42  C.  O.  A.       ^Samge  v.  Salem,  23  Or.  381,  24  L. 
178,  102  Fed.  85.  R.  A.  787,  37  Am.  St.  Rep.  688,  31  Pac 

So  the  erection  of  a  water  tank  in  a  832. 
public  street  35  feet  from  a  church  and       ^  See  ante,  §  169. 
of  a  passenger  railroad  station  60  feet       'Fall  River  v.    Bristol    County,   125 
therefrom,      thereby      enveloping      the  Mass.  567 ;  Cheshire  v.  Berkshire  Coun- 
church  in  smoke  and  filling  it  with  of-   ty,  118  Mass.  386. 
fensive  odors  and  more  or  less  smoke       A  mill  owner  maintaining  a  dam  and 
and  cinders  and  disturbing  the  congre-  pond  and  owning  the  right  to  flow  other 
gation  by  the  incessant  noises  caused  by  lands  should  not  be  separately  taxed  for 
the  blowing  off  of  steam,  the  ringing  of  the  bed  of  the  pond  or  the  lands  flowed^ 
bells  and  sounding  of  whistles  and  the  where  the  entire  property  is  available- 
backing  of  trains,  constitutes  a  private  chiefly  as  a  water  power  and  ia  included 
nuisance  for  which  compensation  must 
be  made  or  the  nuisance  removed.    Ihi<L 
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But  where  a  water  company  acquires  title  to,  and  takes  possession  of, 
the  waters  of  a  pond  and  a  permanent  dam  and  sluiceway  connected 
therewith,  it  is  properly  taxable  upon  the  dam  and  sluiceway  as  for 
real  estate^  where  real  estate  for  purposes  of  taxation  includes  all  land 
and  all  buildings  and  other  things  erected  on  or  affixed  to  the  same. 
If  the  interest  is  merely  an  easement,  one  who  is  entitled  to  an  ease- 
ment of  this  character,  including  the  right  to  maintain  a  permanent 
(lam  and  sluiceway,  and  who  is  in  enjoyment  of  these  rights,  is  to  be 
deemed  as  in  possession  of  the  real  estate  for  the  purpose  of  taxation.^ 
The  distinction  seems  to  be  that  the  mere  possibility  of  creating  a 
water  power  is  not  a  species  of  property  which  can  be  taxed ;  but  when 
this  possibility  has  been  made  a  reality,  and  has,  for  the  purposes  of 
use,  been  connected  with  some  definite  parcel  of  real  property,  it  has 
given  such  property  an  added  value  which  may  be  considered  in  fixing 
the  value  of  the  property  for  taxation  and  made  an  element  in  the 
total  valuation  which  shall  be  given  to  the  property.  So,  since  ripar- 
ian rights  are  incident  to,  and  part  of,  the  abutting  shore  property, 
and  inseparable  therefrom  except  at  the  instance  and  by  the  act  of,  the 
•owner,  they  are  not  subject  to  taxation  independent  from  the  shore 
property  to  which  they  belong.*  Therefore,  the  right  of  a  riparian 
o\nier  on  a  navigable  river  to  erect  a  dam  on  the  bed  of  the  stream  and 
to  use  the  power  of  its  waters  is,  for  purposes  of  taxation,  real  and 
not  personal  property.*^  Since  water  which  has  been  stored  in  a  res- 
ervoir for  the  purpose  of  use  in  seasons  of  drought  gives  an  added 
value  to  the  mills  which  are  to  be  operated  by  it,  it  may  be  included 
in  the  appraised  value  of  the  land  on  which  it  is  located.®  A  water 
power  company  which  furnishes  water  to  manufacturers  who  are 
taxed  upon  its  value  is  itself  taxed  upon  the  value  of  the  surplus 
which  it  is  enabled  to  sell  to  third  persons  during  a  period  of  the  year, 
in  the  shape  of  a  tax  on  the  productive  value  of  the  land  employed  to 
<Teate  the  water  power.^ 

433.  Place  and  manner  of  taxation. —  Since  the  water  has  no  value 
except  as  it  is  capable  of  use,  and  the  value  arises  only  as  it  is  put  to 
use  and  in  connection  with  the  machinery  by  which  it  is  turned  into 
power,  the  question  of  the  place  and  manner  of  taxing  the  power  has 

in  the  general  appraisal  as  such.     He  *8tate  ▼.   8t.  Paul  d  D.  R.  Co.   81 

may  be  taxed  for  land  owned  by  him  Minn.  422,  84  N.  W.  302. 

in  fee,  although  used  only  for  the  pur-  *8tate  y.    Minneapolis    Mill    Co.    26 

po«e  of  flowing,  provided  the  valuation  Minn.  229,  2  N.  W,  839. 

iii  80  made  as  to  avoid  a  double  assess-  *Cooheco  Mfg.  Co.  v.  Strafford,  51  N. 

mnit.     Cocheco  Mfg.  Co.  ▼.  Strafford,  H.  465. 

51  N.  H.  45.5.  Uj<nc€U  v.  MiddUsew  County,  6  Allen, 

*FUuB  Pond  Water  Co.  r.  Lynn,  147  181. 
^MasB.  31.  16  N.  £.  742. 
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caused  some  difficulty.  In  many  instances  the  water  may  be  stored 
in  one  jurisdiction  and  used  in  another,  or  the  reservoir  maj  lie  in 
two  jurisdictions  and  the  water  may  be  used  in  only  one ;  and  the 
question  arises  whether  they  shall  share  the  benefit  of  the  tax  col- 
lected, or  whether  it  belongs  only  to  the  jurisdiction  in  which  the 
power  is  used.  The  Maine  court  held  that  water  power  cannot  be 
taxed  where  the  dam  is  situated  if  the  power  is  used  elsewhere,  since^ 
until  it  is  applied,  it  is  potential,  and  not  actual  such  as  to  be  prop- 
erly subject  to  taxation.^  And  to  like  effect  the  Massachusetts  court 
has  held  that  a  water  power  created  by  a  dam  across  a  stream  which 
divides  two  towns,  which  is  used  exclusively  in  one  of  them,  is  not 
subject  to  taxation  by  the  other.*  But  the  New  Hampshire  court 
holds  that  water  power  or  rights  in  a  reservoir  are  an  interest  in  the 
land  upon  or  by  which  they  are  created,  and,  whether  appurtenant  to 
the  land  or  owned  apart  therefrom,  are  properly  valued  and  taxed 
\vhere  such  land  is  situated.^  And  that  the  place  where  water  power 
is  ci*eated  and  kept,  and  not  the  place  where  it  is  used,  determines  the 
situs  for  the  purpose  of  taxation.*  Under  this  rule,  water  power  ac- 
cumulated in  a  reservoir  by  artificial  means,  and  let  into  a  stream  for 
the  use  of  mills  20  miles  below,  is  taxable  at  its  fair  value  as  part  of 
the  real  estate  at  the  outlet,  although  the  mills,  with  the  water  power 
attached,  may  be  taxed  in  the  separate  township  in  which  they  are  sit- 
uated.' So,  the  owner  of  a  water  power  which  is  capable  of  being 
used  in  either  of  two  towns  cannot,  by  his  election  to  use  the  power 
in  one  or  other  of  the  towns,  or  by  any  disposition  of  title  or  use  of 
the  water,  alter  the  statutory  provision  that  real  estate,  including  land 
and  all  rights  thereto  and  interests  therein,  shall  be  taxed  in  the  town 
in  which  it  is  situated.®  Connecticut  has  adopted  this  rule,  and  holds 
that  water  power  created  by  a  dam  is  taxable  as  real  estate  in  the  state 
where  the  dam  exists,  although  it  is  transmitted  to  a  use  in  an  adjoin- 
ing state.^     Both  these  rules  cannot  be  enforced  without,  in  some  in- 

*Vnion  Water  Poioer  Co.  y.  Auburn,  which  is  taxable,  and  does  not  result  in 

90  Me.  60,  37  L.  R.  A.  651,  37  Atl.  381.  double  taxation  when  the  mills,  which 

^Boston  Mfg,  Co.  v.  Ifewton,  22  Pidc.  have  risen  in  value  because  of  tiieir  im- 

22.  proved  water  power,  are  also  appraised 

*Winn%pi8€ogee  Lake  Cotton  d  Woolen  and  taxed    at  their   augmented   value. 

Mfg.  Co,  v.  aUford,  64  N.  H.  337, 10  Atl.  Ibid. 

S49.  *Amo8keag  Mfg.  Co.  v.   Concord.  66 

In  an  appraisal  of  water  power,  the  N.  H.  562,  32  L.  R.  A.  621,  34  Atl.  241. 

capacity  of  one  mill  to    benefit    other  *Cocheoo  Mfg.  Co.  v.  Strafford,  51  N. 

mills  of  the  same  owner,  although  situ-  H.  455. 

ated  in  another  town,  through  its  more  *Amo8keag  Mfg.  Co.  v.  Concord,  66  N. 

advantageous  position,  in  regulating  the  H.  562,  32  L.  R.  A.  621,  34  Atl.  241. 

flow  of  water  for  them  and  thereby  add-  ^Quinebaug    Reservoir    Co.  v.  I7»t<m, 

ing  to  their  value,  is  an  element  of  value  73  Conn.  294,  47  Atl.  328. 
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stances,  enforcing  double  taxation,  and  one  should  be  chosen  and 
made  uniform.  The  value  of  the  land  on  which  the  resenroir  ia  lo* 
cated  because  of  its  natural  adaptability  to  such  use  may  have  an 
added  value,  and,  when  the  use  has  been  made  of  it,  that  added  value 
may  be  made  the  subject  of  taxation.  But  the  stored  water  has  no 
value  until  it  is  actually  put  to  use,  and  it  is  of  value  then  only  as  it 
enhances  the  value  of  the  property  where  it  is  used ;  so  that  true  prin- 
ciple would  seem  to  indicate  that  the  rule  of  the  Massachusetts  and 
Maine  courts  was  the  better  one.  Unused  water  power  is  merely  a 
capacity  of  the  land  for  improvement,  and  is  not  subject  to  taxation 
separate  from  the  land  f  and  should  be  taxed  by  adding  its  value  to 
the  value  of  the  real  estate  where  it  is  used.*  But  the  land  and  the 
value  added  to  it  by  the  fact  that  it  has  been  devoted  to  the  use  of  the 
reservoir  do  not  cease  to  be  taxable  as  real  estate  where  located,  by  the 
fact  that  they  have  been  devoted  to  the  use  of  supplying  water  power 
for  mills.^^  In  determining  the  value  of  the  power  the  cost  of  main- 
taining, repairing,  and  managing  the  reservoir  should  be  deducted.^  ^ 
Water  power  is  included  in  an  exemption  of  the  owner  from  taxa- 
tion.** A  river  is  a  body  of  water  within  the  meaning  of  N.  H.  Law* 
1878,  chap.  48,  §  1,  authorizing  the  taxation  of  logs  lying  in  any  body 
of  water.** 

^Boston  Mfg,  Co.  ▼.  Vewion,  22  Pick.       ^Coeheco  Mfg,  Co.  v.  Btrafford,  51  N. 
22.  H.  456. 

•Lowell   T.    Middle9ex    County,     152       "^State  v.  BhmdeU,  24  N.  J.  L.  402. 
Mass.  372,  9  L.  R.  A.  356^  25  N.  E.  469.       But  a  corporation  owning  mills  and 
^Pinfree   v.    BerkBhire    County,    102  water  privileges,  exempt  by  its  charter 
MasB.  76.  from  local  tfucation  upon  all  its  prop- 

But  a  statute  making  storage  reser-  erty,  is  nevertheless  taxable  on  property 
voire  assessable  for  taxation  in  the  town  owned  by  it  not  used  for  or  applicable* 
where  situated,  at  a  valuation  not  ex-  to  any  of  the  purposes  of  its  incorpora- 
ceeding  the  fair  valuation  of  land  of  tion ;  but  in  estimating  for  taxation  the 
like  quality  in  the  immediate  vicinity,  value  of  such  property,  the  proximity  of 
thereby  excluding  all  increase  of  value  it  to  the  water  power  may  be  considered^ 
by  reason  of  the  improvements  or  addi-  but  not  the  water  rents.  State  v.  /''Na- 
tions made  for  the  construction  and  vell^  24  N.  J.  L.  370. 
maintenance  of  the  reservoir. — is  r'^'»on-  ^Berlin  Mills  Co.  ▼.  WentwortWii 
ititutional.  Chenhire  v.  Berkshire  Ooufi-  Location,  60  N.  H.  156. 
iy  Comrs.  IIS  Mass.  386. 
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UNSAFE  STREETS  AND  PREMISES. 

434.  Liability  for  injury  because  of  water  in  street. 

4S5.  Liability  of  municipal  corporation  for  accumulation  of  ice  in  street 

436.  Accumulation  of  ice  on  sidewalk. 

436a,  Effect  of  fixing  grade  so  as  to  attract  water  from  abutting  propertr. 
436b.  Ice  from  water  cast  into  street  from  abutting  building. 
436c.  Ice  from  temporary  causes. 
436d.  Act  of  private  citizen. 

437.  Liability  of  abutting  owner  for  causing  ice  to  form  on  walk. 

437a.  Water  from  roof. 

438.  Water  flowing  across  highway. 

438a.  Mill  race. 

439.  Unsafe  condition  in  street. 

439a.  Adjoining  street. 

439b.  Prescriptive  right  to  maintain  unsafe  condition  in  street. 

440.  Unsafe  premises. 

441.  Negligent  use  of  water. 

442.  Highway  on  ice. 

434.  Liability  for  injnry  becanse  of  water  in  street. —  The  duty  tn 
keep  its  highways  free  from  the  accumulation  of  water  in  such  a  man- 
ner as  to  render  them  unsafe  is  within  the  duty  imposed  upon  a  mu- 
nicipal corporation  with  respect  to  its  highways  in  general.  If  tlie 
municipal  corporation  digs  pits  in  the  highway,  and  permits  them  to 
be  filled  with  water  in  such  a  way  as  to  be  dangerous  to  children  or 
iinimals,  it  may  be  held  liable  for  deaths  caused  by  drowning  in 
them.*  But  in  order  to  render  the  municipality  liable  it  must  be 
responsible  for  the  creation  of  the  unsafe  condition,^  or  it  must  have 

^  A  municipal  corporation  is  liable  for  out  fault  on  the  part  of  it  or  its  parenU. 

the  drowning  of  a  5-year  old  child  in  a  they  not  being  aware  of  the  existence  of 

pit  which  it  had  excavated,  while  con-  the   pit,— especially    as   the   work   waa 

■structing  a  bridge,  in  a  shallow  stream,  done  in  July,  at  a  time  when  children 

at  a  street  crossing,  and  to  which  it  had  would  naturally    be    attracted    to    the 

<?onstructed  a  levee  from  the  bank,  thuB  brook  to  play.    Indianapolis  v.  Emmel- 

nfTording  an  easy  approach  to  the  pit,  man,  108  Ind.  530,  9  N.  E.  155. 
which  it  left  unguarded  in  the  absence       *  A  municipal  corporation  is  not  liable 

of  the  workmen,  although  knowing  that  for  the  death  of  a  child  drowned  in  an 

<^hi]drcn   resided  near  and  were  accus-  uncovered  hole  or  well  of  water  dug  by 

tomed  to  play  in  that  vicinity;  and  into  some  unauthorized  person  in  an  unused 

which  the  child  fell  while  at*  play  with-  part  of  a  highway  across  a  ravine  be- 
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permitted  it  to  exist  for  such  a  length  of  time  as  to  charge  it  with  neg- 
ligence. Therefore,  a  municipality  is  not  liable  for  the  death  of  a 
child  drowned  in  a  hole  which  had  l)een  dug  in  an  untraveled  ravine, 
which  it  had  not  accepted  or  opened  as  a  public  street,  although  a  plat 
of  the  surrounding  property  had  been  filed  by  the  owner  designating 
it  as  a  street.^  At  least,  if  it  does  not  appear  that  it  has  received  no- 
tice of  the  existence  of  the  hole,  or  that  it  has  existed  for  such  a  length 
of  time  as  would  justify  the  presumption  of  notice.  A  municipal 
eorj)oration  is  liable  for  damage  resulting  from  its  negligence  in  per- 
mitting water  to  accumulate  and  to  extend  to  and  over  a  sidewalk  and 
a  portion  of  a  highway,  and  so  to  remain  without  proper  safeguard 
ogainst  being  entered  directly  from  the  street  by  a  child.*  But  the 
liability  of  a  city  for  the  death  of  a  child  is  not  shown  by  the  fact 
that  the  city  maintained  a  well  in  its  streets,  with  an  opening  level 
with  the  sidewalks,  covered  with  a  lid  on  leather  hinges;  and  that 
the  child,  who  was  of  tender  age,  was  found  in  the  well.*^  The  lia- 
bility extends  to  permitting  the  accumulation  of  surface  water  on  or 
iioar  the  highway  in  such  a  way  as  to  render  it  unsafe.®  A  municipal 
(corporation  may  be  found  negligent  in  case  its  street  commissioner, 
npon  finding  a  gutter  stopped  and  standing  full  of  water,  merely 
cleans  out  the  gutter  without  removing  the  obstruction  which 
prevents  the  flow  of  the  water,  so  tliat  the  gutter  again  fills,  obscuring 
the  location  of  the  curb,  so  that  one  attempting  to  cross  the  street 
falls  in  the  gutter  and  is  injured.''  So,  a  city  which  permits 
nibbish,  washed  upon  the  surface  of  a  street  by  reason  of  the  insuffi- 
oi(ncy  of  a  culvert,  to  remain  for  such  length  of  time  that  its  presence 
must  have  come  to  the  knowledge  of  the  officers  of  the  city,  will  be 
responsible  for  injuries  to  travelers  caused  by  such  obstruction.^ 
A  village  is  chargeable  with  negligence  where  it  permits  a  water  com- 
pany to  obstruct  a  drain  for  over  five  years  by  means  of  a  water  pipe, 
whereby  a  street  corner  is  frequently  flooded  and  the  crosswalk,  which 
runs   in  a  diagonal   direction,  is   covered   by  muddy  surface  water, 

iveen  a  roadway  and  sidewalk  properly  *Carle  v.  De  Soto,  156  Mo.  443,  67  S. 

Ttiintained  for  travel,  where  the  child,  W.  113. 

for  his  own  amusement  or  other  purpose,  *Bou-man  v.  Omaha,  59  Neb.  84,  80  N. 

left   the    prepared    traveled    track    and  W.  2r>9. 

W"nt  upon  auch  unused  portion  of  the  ^Lpfiman  v.  BrooklyUy  29  Barb.  234. 

Mirhwny.     Ooeltz   v.  Ashland,    76    Wis.  ^Murphy  v.  Indianapolis ^  83  Ind.  76; 

642,  44  N.  W.  770.  Decker  v.'  Scranton  City,  161    Pa.    241, 

The  fact  of  the  existence  of  a  private  25  Atl.  36. 

cesspool  within  the  limits  of  a  highway  ^Bly  v.  Whitehall,  120  N.  Y.  506,  24  N. 

i«  not  decisive  of  negligence  on  the  part  E.  043. 

of  the  town,     floey  v.  Natick,  153  Mass.  ^Hazard  v.   Counoii  Bluffs,  87   Iowa, 

528,  27  N.  E.  595.  51,  63  N.  W.  1083. 
Vol.  II. — Waters,  95. 
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\vhich  renders  the  crossing  dangerous.^  But  a  city  is  not  rendered 
liable  to  one  sustaining  personal  injuries  because  of  the  neglect  of  an 
independent  contractor,  in  grading  a  street^  to  remove  surface  water 
and  sewage,  by  its  failure  to  include  in  the  contract  for  the  improve 
ment  a  provision  that  the  contractor  care  for  and  remove  all  surface 
water,  drainage,  and  sewage  interfered  with  or  impeded  by  reason  of 
the  grading  of  the  street ^*^  The  same  principle  which  renders  a  mu- 
nicipality liable  for  permitting  the  highway  to  be  unsafe  through  the 
action  of  water  renders  a  citizen  liable  who  casts  the  water  into  the 
street  in  such  a  way  as  to  render  it  unsafe.^  ^  The  question  of  liabil- 
ity for  the  erection  of  embankments  in  the  street  so  as  to  interfere 
with  drainage  has  already  been  considered.** 

436.  Liability  of  municipal  corporation  for  aocumulation  of  ice  in 
itreet. —  The  attempt  to  travel  by  ordinary  means  of  locomotion  over 
ice  is  always  attended  with  more  or  less  danger,  and  ice  never  forms  a 
safe  surface  for  a  highway.  Therefore,  if  the  municipality  permits 
water  to  accumulate  in  such  a  way  as  to  form  ice  and  render  the  siu^ 
face  of  the  street  unsafe,  it  will  be  liable  for  the  resulting  injury. 
By  reason  of  the  fact  that  the  bed  of  the  street  is  mostly  used  for 
horses  and  vehicles,  the  risk  of  ice  is  not  so  great  as  upon  the  side- 
walk, and  the  defect  must  be  greater  to  cause  an  injury.  But  if  the 
municipality  permits  such  a  use  of  the  street  as  to  render  it  unsafe 
by  an  accumulation  of  ice  upon  it,  it  will  be  liable  for  the  resulting 
injury.^     And  a  private  individual  is  also  liable  in  case  his  acts  cause 

*Lloyd  y.  Walton,  57  App.  Div.  288,  alleged  nor  proved  that  defendant  is  the 

67  N.  Y.  Supp.  929.  owner  or  in  control  of  the  pond  or  reser- 

*^White  y.  New  York,    16   App.    Div.  voir  from  which  the  water  backed  up 

440,  44  N.  Y.  Supp.  454.  and  covered  the  highway,  an  order  abat- 

"  An  indictment    would    lie    for    the  ing  8uch  reservoir  aa  a  nuiaanoe  is  er- 

owner'a  failure  to  remove  water  collect-  roneoua.     Eaion  v.  People    (Colo.)    70 

ed  upon  the  highway;  or  he  might  be  Pac.  426. 

liable  in  a  civil   action    for   an    injury  The  common-law  remedy  in  the  natnre 

done  to    the  embankment  by    his    mill  of  a  criminal  proceeding  for  obatructing 

rid.     Reg.  v.  Fitzgerald,  39  U.  G.  Q.  a  highway  by  turning  waste  water  in 

297.  and  upon  it    is    supplanted    by    Mills's 

A  conviction  of  one  for  the  overflow  Anno.  Stat.  |  3903,  providing  that  all 

of  a  highway  by  means  of  a  miUdam  penalties  therefor  are  to  be  recovered  in 

maintained  by  him   is  right,  although  an  action  in  the  nature  of  debt    IJhd. 

the  road  overflowed  is  in  some  places  in-  ^Ante  S  101. 

closed  and  cultivated,  where  it  appears  ^  A  municipality  is  liable  for  injuries 

that  the  overflow  is  at  other  parts  than  sustained  by  falling  upon  ice  in  a  street, 

those  inclosed ;  and  those  who  inclosed  it  caused  by  a  saloon  keeper's  being  per- 

were  anxious  that  it  should  be  opened  mitted  to  empty  water  through  a  pipe 

and  traveled,  which  was  impossible  ow-  in  large  quantities,  which  frose  over  a 

ing  to  the  overflow.    Reg.  v.  Lees,  29  U.  large  surface,    creating    a    nuisance  of 

C.  Q.  B.  221.  which  the  city  had  notice  and  which  it 

In  an  action  for  unlawfully  obstruct-  was  its  duty  to  abate.    Magaha  t.  Hag- 

ing  a  highway  by  allowing  waste  water  erstoum,  96  Md.  02,  51  Ail.  832. 
to  flow  in  upon  it,  where  it  is  neither 
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the  defect.'  A  water  company  which  continues  to  use  a  pipe  or  tun- 
nel conduit  after  it  has  become  leaky  so  as  to  allow  water  to  escape 
upon  the  highway  to  the  danger  of  the  traveling  public  does  so  at  its 
own  hazard;  and  if  it  permits  the  water  to  flow  upon  the  highway 
at  the  seasons  of  the  year  when  the  natural  and  probable  result  will 
be  the  formation  of  ice  and  the  creation  of  a  condition  dangerous  to 
travelers,  it  will  be  liable  for  injuries  resulting  therefrom.*  A  pre- 
scriptive right  to  take  water  from  a  natural  stream,  crossed  by  a  log 
dam  of  a  given  height,  in  a  raceway  alongside  and  culvert  athwart  a 
public  street,  to  mills  not  operated  in  extreme  cold  weather,  is  not 
broad  enough  to  sustain  a  defense  against  the  town  owning  the  high- 
way and  complaining,  that  by  replacing  the  wooden  dam  with  a  stone 
one,  higher  and  more  impervious  to  water,  and  running  the  mills  all 
rhrough  the  winter,  more  water  and  ice  obstructed  the  sluiceway  and 
overflowed  the  road.* 

436.  Aconmulation  of  ioe  on  sidewalk.— The  question  of  the  liability 
of  a  municipal  corporation  for  the  unsafe  condition  of  its  streets  be- 
cause of  snow  or  mere  slipperiness  from  sleet  or  other  causes  is  not 
within  the  scope  of  the  present  discussion ;  but  there  are  many  condi- 
tions which  arise  from  the  use  of  water,  or  the  failure  to  provide 
against  its  finding  its  way  upon  the  city  walks,  which  may  properly 
be  considered  here.  A  municipal  corporation  is  liable  for 
the  accumulation  of  ice  upon  a  sidewalk  through  its  own 
n^ligence,  in  such  a  way  as  to  render  the  walk  unsafe;  and  in 
<uch  cases  the  fact  that  the  ice  is  smooth  is  no  defense.^ 
And  this  rule  renders  the  municipality  liable  in  case  it  con- 
structs the  walk  in  a  defective  manner,  so  as  to  cause  injury; 
and  a  sidewalk  constructed  or  permitted  to  remain  in  such  a 
condition  as  to  accumulate  water  which,  in  freezing  weather,  will 
cause  dangerous  ice,  is  usually  regarded  as  defective,  so  that  the  mu- 
nicipality wiU  be  liable  for  injuries  caused  b^  it  As  said  in  Stanton 
V.  Springfield^  a  way  may  be  defective  by  being  so  improperly  con- 
structed as  to  induce  a  special  or  constant  deposit  of  ice  in  a  particular 
locality.  It  may  be  built  at  such  an  angle,  and  so  exposed  to  the  for- 
mation of  ice,  as  to  make  passing  over  it  in  winter  especially  and  un- 
usually dangerous.  In  all  of  these  cases  it  will  be  for  the  jury,  un- 
der proper  instructions,  to  decide,  as  a  question  of  fact,  whether  the 
way  is  properly  made  and  kept  in  proper  repair.     Depressions  in  the 

*Buri  v.  Vtdh  Light  A  P.  Co,  (Utah)  *8hreic8hury  v.  Brotcn,  25  Vt.  197. 

72    Pac    497:    Benard    v.    Woonaocket  ^Magaha  v.  Hageratoton,  95  Md.  02, 

Bohkin  Co,  23  R.  I.  581,  61  Atl.  209.  51  All.  832. 

*Biin  ▼.  Utah  Light  4:  P.  Co.  (Utah)  *  12  Allen,  560. 
72  Pac.  497. 
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walk,  into  which  water  flows  and  freezes  into  rough  and  uneven  sur- 
faces, may  constitute  a  defect^  And  this  rule  has  been  extended  to 
permit  a  recovery  where  the  ice  was  smooth  and  slippery,  where  the 
condition  was  plainly  such  as  to  constitute  a  defect.*  In  Chamber- 
lain V.  Oshkosh,^  it  was  held  that  a  hole  or  depression  in  a  walk,  into 
which  the  water  flows  and  freezes,  is  not  the  proximate  cause  of  in- 
jury from  slipping  and  falling  upon  the  smooth  ice.  That  decision 
seems  hardly  to  be  warranted  by  true  principle.  The  proximal** 
cause  is  the  one  which  is  the  efficient  cause  of  the  injury ;  and  if  the 
depression  in  the  walk  was,  in  view  of  the  liability  of  water  to  freeze 
in  it,  such  as  to  constitute  a  defect,  it  would  seem  that  the  only  thing 
connected  with  the  accident  which  could  be  regarded  as  the  efiScient 
cause  was  the  defective  condition  of  the  walk,  and  for  this  the  munici 
pality  should  be  held  liable.  If  the  improper  construction  of  the 
walk  causes  the  ice  to  form  there  in  such  a  way  as  to  make  the  wait 
dangerous  the  municipality  is  Habla®  To  hold  the  city  liable,  it 
must  have  had  notice  of  the  defective  condition,  if  notice  is  a  statu- 
tory prerequisite  to  its  liability.^ 

436a.  Effect  of  fixing  grade  so  as  to  attract  water  from  abutting  prop- 
erty.—  If  the  grade  of  the  street  is  so  fixed  with  relation  to  ad  joiniui: 
property  that  the  water  will  naturally  flow  from  such  property  onto 
the  street,  and  accumulate  in  the  form  of  ice,  the  municipality  may  Ix^ 
liable  for  injuries  thereby  caused  to  travelers,  as  for  a  defective 
street^  Thus,  a  town  may  be  liable  for  injuries  caused  by  ice  on  a 
highway,  where,  by  reason  of  the  relation  of  the  road  to  a  springy  hill 
side  and  the  direction  of  the  slope  of  the  road,  the  situation  is  such  a^ 

*Upham  V.  Salem,  162  Mass.  483,  39  forming  in  a  gutter  cut  into  the  walk  to 

N.  K.  178.  carr>-  off  water  flowing  from  the  roof 

*McDonnell  v.   Philadelphia,    12    Pa.  of  an    adjoining    building,    where    the 

Co.  Ct.  672.  gutter  stone  has  become  raised  and  tht» 

•84  Wis.  289,  19  L.  R.  A.  513,  54  N.  channel  broken,  so  that  it  permits  the 

W.  618.                                      •  flow  of  water  dammed  back  by  the  raist^l 

*  Adams  v.   Chicopee,   147   Mass.   440,  gutter   stone    to    the     walk,   where    it 

18  N.  E.  231;    Conklin   v.    Elmira,    11  freezes.     Gillrie  v.  Ijockport,  122  N.  Y. 

App.  Div.  402,  42  N.  Y.  Supp.  618.  403.  25  N.  E.  357. 

An  acticm  will  lie  against  a  munici-  On   a   similar  principle,  it  has    been 

pality  for  injuries  sustained  by  slipping  held  that  a  city  imdertaking  to  build 

upon  ice,  where  the  sidew^alk,  from  age  nnd  maintain  sidewalks  is  liable  for  in- 

and  long  use  or  improper  construction,  juries  caused  by  the  cutting  of  a  ditch 

had  sunken  down  so  as  to  allow  water  through  ice  and  snow  across  a  sidewalk 

to  accumulate  upon  it,  in  consequence  for  the  purpose  of  conveying  water  into 

of  which  the  ice  which  caused  the  acci-  the  gutter.     Hall  v.  Manchester,  40  N. 

dent  was  formed.    Cornwall  v.  Derochie,  H.  410, 

24  Can.  S.  C.  301.  ^4//pn  v.  Cook,  21  R.  I.  525,  45  Atl. 

A  municipal  corporation  will  be  lia-  148. 

ble  for  the  injuries  onised  by  a  fall  on  ^Mome  v.  Bosfof},  100  Ma««s.  446;  A>y 

one  of  its   sidewalks   by   reoBon   of   ice  v.  Troy,  50  Hun,  604,  3  N.  Y.  Supp.  679. 
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to  render  the  highway  unsafe.^  A  municipal  corporation  is  liable  for 
injuries  caused  by  a  fall  on  ice  which  is  caused  by  the  flow  of  water 
from  an  alley  across  a  sidewalk,  which  freezes  in  such  form  and  pro- 
portion as  to  become  dangerous  to  travelers,  if  it  permits  the  forma- 
tion to  remain  on  the  sidewalk  for  an  unreasonable  length  of  time.*^ 
But  a  municipal  corporation  is  not  bound  to  drain  the  surface  water 
from  a  vacant  lot  under  a  sidewalk,  or  dam  the  water  back  to  prevent 
its  flowing  over  the  walk,  under  penalty  of  being  liable  for  injuries 
caused  by  a  fall  on  ice  formed  from  the  water  as  it  flows  across  tlie 
walk.*  Whether  the  circumstances  are  such  as  to  render  the  street 
defective  and  the  municipality  liable  is  a  question  for  the  jury.*^  The 
municipality  is  not  liable  if  the  ice  was  caused  by  the  freezing  of  wa- 
ter flowing  upon  the  walk  by  reason  of  the  defective  drainage  of  ad- 
joining property,  where  it  had  not  existed  for  any  length  of  time  and 
was  so  thin  and  smooth  as  not  to  cause  an  obstruction  to  travel.® 

436b.  Ice  from  water  cast  into  street  from  abutting  building. — 
If  a  leader  is  constructed  from  the  eaves  trough  of  an  adjoining  build- 
ing in  such  a  way  as  to  cast  the  water  upon  the  walk,  this  may  render 
the  municipality  liable  for  a  defective  street,  or  for  ice  resulting  from 
an  artificial  cause.  As  said  in  Olson  v.  Worcester,^  a  ridge  of  ice  on 
a  sidewalk,  caused  by  water  flowing  from  a  conductor  pipe  on  an  ad- 
joining building,  may  be  found  to  be  a  defect  in  the  highway,  for  in- 
jury caused  by  which  the  municipality  will  be  liable.^  And  this  is 
especially  true  where  a  depression  or  gutter  was  constructed  in  the 
walk,  so  as  to  indicate  that  the  abutting  owner  intended  to  drain  the 
water  from  his  roof  across  the  walk  permanently.^     It  has  been  held 

^Pinkham  v.  Topsfield,  104  Mass.  78.  vate  way  over  which   the  city  had  no 

^Scott  V.  Scranton,  6  Lack.  L.  News,  control.    BLakeley  v.  Troy,  18  Hun,  167. 

73.  '^Shumway  v.  Burlington,    108    Iowa, 

A  municipal  corporation  wiU  be  lia-  424,  70  N.  W.  123. 
ble  for  injuries  to  a  traveler  on  a  high-       *Landolt  v.  Norunchy  37  Conn.  615. 
wny,   caused   by   falling   upon    ice    per-       *  142  Mass.  536,  8  N.  E.  441. 
mitted  to  form  from  water  leaking  from       ^^coville  v.  Salt  Lake  City,  11  Utah, 

a  race  adjoining  the  highway,  and  con-  60,  39    Pac.  481 ;   Dean   v.  New    Castle, 

cealed  by  a  light  fall  of  snow,  where  the  201  Po.  61,  50  Atl.  310;  Hall  v.  Lowell, 

municipality   was  negligent   in   permit-  10  Cash.  260;  Mosey  v.  Troy,  61  Barb, 

ting  the   conditions  to   exist.    Clark   v.  580. 

Lockpori,  49  Rarb.  680.  If  ice  on  a  sidewalk  is  not  only  smooth 

*Trac€y  v.  Poughkeepsie,  46  Hun,  669.  and  slippery  but  has  remained  for  some 

A  city  18  not  liable    for    an    injury  time,  and    by  the    dripping    of    water 

caused  by  a  fall  on  ice  which  formed  on  from  the  eaves  of  an   adjoining  house 

a  sidewalk  during  the  night,  and  was  has  been  rounded  up  and  made  uneven, 

not  removed  at  the  time  of  the  accident,  so  that  a  person  cannot  walk  over  it  us- 

about    1    o'clock  p.  M.  of  the  following  ing  due  care  without  being  in  danger  of 

day,  although    the    water    came    from  falling,  the  jury  will  be  warranted   in 

springs  and  melting    snow    which    was  finding    the    highway    to    be    defective, 

permitted   to   flow  along  an   alley  onto  Hutchins  v.  Boston,  97  Mass.  272  note, 
the  sidewalk,  wh^re  the  alley  was  a  pri-       *  Hughes  v,  Lavprence,  160  Mass,  474, 
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that  a  municipal  corporation  is  not  responsible  for  injuries  caused  by 
water  dripping  from  a  building  adjoining  a  sidewalk,  in  such  a  way 
as  to  freeze  and  render  the  walk  unsafe.*  And  where  an  abutting 
owner  maintained  an  awning  across  a  sidewalk  in  such  a  way  that 
water  dripped  from  it  and  froze  upon  the  walk  in  a  ridge,  the  court 
held  that  he,  and  not  the  municipal  corporation,  should  be  liable  for 
an  injury  resulting  from  a  fall  upon  it*  There  is  no  doubt  that  in 
either  of  these  cases  tlie  abutting  owner  is  liable  for  the  condition  he 
has  caused.  But  how  can  the  municipality  escape  liability  for  an 
unsafe  condition  of  the  street  which  it  is  under  obligation  to  keep 
safe,  merely  because  the  unsafe  condition  was  created  by  the  abutting 
owner,  where  the  condition  was  a  permanent  one  and  it  had  the  abso- 
lute power  to  compel  its  removal  ?  There  can  be  no  question  that 
the  municipality  would  be  liable  if  it  permitted  the  abutting  ov^ner 
to  pile  earth  in  the  street  in  such  a  way  as  to  render  it  unsafe,  and 
there  is  no  ground  of  distinction  between  such  a  case  and  permitting 
him  to  dispose  of  water  which  it  was  his  duty  to  care  for,  by  abandon- 
ing it  in  such  a  way  as  to  render  the  highway  unsafe.  Whether  or 
not  the  municipality  is  negligent  in  its  dealing  with  conditions  which 
confront  it  is  for  the  jury.*  Some  courts  have  made  a  distinction 
between  ice  resulting  from  such  a  cause,  which  was  smooth,  and  that 
which  was  uneven  or  broken  into  ridges,  holding  that  there  was  no 
liability  in  the  former  case.'^  This  distinction  is  an  attempted  appli- 
cation of  the  rule  that  there  is  no  liability  for  a  mere  slippery  condi- 
tion of  the  streets  due  to  sleet  or  freezing  rain.     But  that  rule  is  not 

36  N.  E.  485 ;    Fitzgerald   v.    Wobum,  matter  of  law,  free  from  negligenee,  al- 

109  Mass.  204.  thoujfh   during   such   time  no  thaw  oc- 

*Kaveny  v.  Troy,   108  N.  Y.  571,   16  curred  to  make  the  ice  readily  remov 

N.  E.  726;  HoMsmann    v.    Madison,    85  able.     Thorn ptton  v.   Saratot/a    Springs. 

Wis.  190,  21  L.  R.  A.  263,  39  Am.  St.  22  Api).  Div.  186,  47  N.  Y.'Supp.  1032. 

Rep.  834,  55  N.  W.  167.  '^Hoftson     v.     Warren,     2     Monaghan 

A  charge  that  if  the  accumulation  of  (Pa.)  695,  14  Atl.  406. 

ice  on  which  the  plaintiff  fell  resulted  *Todd  v.  Troy.  61  N.  Y.  506;  DarUng 

from  the  dripping  from  the  eaves,  plain-  v.  Netc  York,  18  Hun,  340. 

tiflf  cannot  recover  against  the  city,  but  Whether    reaaonable   care   required  a 

can  if  it  resulted  from  an  accumulation  municipality  to  remove  from   its  side 

of  snow  on  the  walk,  sufficiently  covers  walk  ice  upon  which  the  {^aintiff  fell 

a  requested  charge  that,  if  the  jury  are  and  was  injured  is  a  question  for  the 

unable  to  determine  whether  the  ridge  jury,  where  the  ice  was  formed  by  wa- 

of  ice  causing  the  accident  complained  ter  dripping  from  the  eaves  and  through 

of  was  due  to  dripping  from  the  eaves  the  cornice  of  a  building,  and  frozen  up* 

or  to  snow  on  the  walk,  plaintiff  cannot  on  the  sidewalk,  upon  which  a  ridge  had 

recover.     Keane  v.  Waterford,  20  N.  Y.  existed  for  ten  days  before  the  accident. 

S.  R.  340,  8  N.  Y.  Supp.  790.  Morris  v.   Saratopa  Springs,    66    App. 

But  a  village  which  permits  the  water  Div.  26.3,  66  N.  Y.^Supp.  821. 

dripping  from  the  eaves  of  a  bay  window  ^Billings  v.  Worcester^  102  Mass.  .'^29, 

adjacent  to  the  walk,  where  it  freezes,  3  Am.  Rep.  460;  Gavett  v.  Jackson,  109 

to  accumulate  a    ridge    of    ice    several  Mich.  408,  32  L.  R.  A.  861,  07    N.  W. 

inches  thick  and  2  or  3  feet  broad,  and  517. 
to  so  remain   for  ten  days,  is  not,  as 
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applicable  to  the  case  of  water  thrown  across  the  walk  from  a  con- 
ductor pipe.  Such  a  pipe  will  cause  ice  to  freeze  at  its  outlet  at  every 
time  of  alternate  freezing  and  thawing  weather,  and  the  very  fact  that 
there  is  not  a  general  icy  condition  of  the  walks  may  make  the  local 
condition  all  the  more  dangerous,  because  the  traveler  is  not  on  his 
guard.  If  the  ice  has  a  pitch  to  it,  either  because  of  the  slope  of  the 
walk,  or  because  it  forms  more  thickly  at  one  side  than  at  the  other, 
the  very  smoothness  may  constitute  its  most  dangerous  character.  The 
liability  should  depend,  not  upon  the  question  whether  the  ice  was 
smooth  or  rough,  but  upon  whether,  under  all  the  circumstances  of 
the  case,  the  existing  condition  should  be  regarded  as  a  defect  which 
the  municipal  corporation  was  under  obligation  to  correct.  The  true 
rule  was  applied  in  Ayres  v.  Hammoiidsport,^  where  it  was  held  that 
a  village  which  permits  a  walk  to  remain  in  an  uneven  and  slanting 
condition,  so  that  water  dropping  from  the  eaves  trough  of  a  building 
causes  an  accumulation  of  ice  thereon  at  times  when  the  rest  of  the 
walk  is  dry,  is  liable  to  one  not  aware  of  the  dangerous  condition  of 
the  walk,  who  is  injured  by  falling  thereon.  The  mere  fact  that  the 
ice  was  smooth  will  not  absolve  the  municipality  from  liability  if  it 
is  found  to  be  an  obstruction  to  travel,®  If  an  obstruction  caused  by 
a  discharge  of  water  from  a  leader  pipe  on  to  the  sidewalk,  where  it 
froze,  has  existed  for  a  sufficient  time  to  charge  the  city  with  notice 
of  the  defect,  its  liability  is  not  affected  by  the  allowance  of  a  reason- 
able time  for  the  owner  to  clean  the  walk  or  by  the  fact  that  he  has, 
theretofore,  promptly  cleaned  the  walk.*^ 

436c.  Ice  from  temporary  oauses. —  The  question  of  the  liability  of 
a  municipal  corporation  for  injuries  caused  by  ice  which  has  been 
formed  on  the  walk  by  temporary  causes  will  depend  upon  its  connec- 
tion with  the  formation  of  the  ice,  or  its  method  of  dealing  with  it 
after  notice  of  its  formation,  or  with  the  thing  which  caused  its  for- 
mation after  receiving  notice  of  the  fact  that  it  is  likely  to  cause  it. 
If  the  municipality  or  its  agent  is  guilty  of  negligence  in  creating 
conditions  which  cause  the  water  to  flow  onto  the  walk  and  freeze,  the 
municipality  is  liable.*  But  one  injured  by  falling  on  an  icy  side- 
walk at  a  point  where  the  gutter  overflowed  cannot  recover  against  the 
cily  where  no  negligence  is  charged  other  than  that  the  slope  of  the 

•  11  N.  Y.  S.  R.  706,  7  N.  Y.  Supp.  found  negligent  if  its  servants,  in  clean- 

174.  ing  the  snow  from  a  crosswalk,  pile  it 

*ftfone  V.  Huhhardaton,  100  Mass.  49.  upon  a  sewer  grating  in  such  a  way  that 

^Reloh  V.  New  York,  12  Daly,  72.  in  a  subsequent  storm  the  water  cannot 

^  A    municipal    corporation   may   be  flow  into  the  sewer,  but  spreads  over 
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Bidewalk  was  too  great*  And  a  city  is  not  liable  for  an  injury  re 
suiting  from  the  accumulation  of  ice  on  a  sidewalk,  caused  by  water 
being  splashed  over  or  escaping  from  a  drinking  fountain,  when  it  has 
not  been  negligent  in  the  construction  or  operation  of  such  fountain, 
and  there  is  no  evidence  that  it  permitted  the  ice  to  remain  where  it 
endangered  passersby  after  receiving  notice  thereof.^  So,  the  mere 
fact  that  a  gutter  or  catch  basin  is  temporarily  obstructed  so  as  to  cause 
the  water  to  flow  onto  the  walk  and  freeze  will  not  render  the  munic- 
ipality liable  if  it  is  not  negligent  in  failing  to  remove  the  condition 
after  receiving  notice  of  it.^  But  the  municipality  must  be  diligent 
in  removing  the  condition  after  receiving  notice  of  it*  And  a  village^ 
which  collects  water  in  a  surface  drain,  and  fails  to  provide  a  proper 
outlet  for  it,  so  that  it  forms  a  coating  of  ice  on  which  a  passerby  is 
injured,  is  liable  therefor;  and  it  is  a  question  for  the  jury  whether 
the  ice  was  produced  by  the  overflow  from  the  drain,  or  by  some  other 
agency.®  The  municipality  may  be  liable  for  the  negligent  use  of 
the  hydrants  connected  witli  its  water-supply  system,  by  which  ice  i- 
caused  to  form  upon  the  walk  and  render  it  unsafe.^ 

436d.  Act  of  private  citizen. —  The  municipality  cannot  absolve  it- 
self from  liability  by  the  fact  that  the  ice  was  formed  by  the  act  of  a 
private  citizen,  if  it  permitted  the  act  to  be  done  with  knowledge  tliat 
it  would  create  a  defect  in  the  highway.*  But  the  municipality  i- 
not  responsible  for  injuries  caused  by  acts  of  citizens  of  which  it  has 

the   sidewalk    and    freezes,   making   the  E.  270.  Affirming  84  Hun,  236.  32  N.  Y. 

walk   unsafe.     Bishop    v.    Qoahen,     120  Supp.  .543;  Gnylord  v.  Ketc  Britain.  5*1 

N.  Y.  337,  24  N.  E.  720.  Conn.  308.  8  L.  R.  A.  752,  20  Ail  3(;.">: 

A  municipal  corporation  is  negligent  Manross  v.  Oil  Ciiy^  178    Pa.    27C,   i?.') 

in   permitting   a    catch    basin      to    be  Atl.  059:  Lynchburg  v.  WaJlooe,  95  V.i. 

clogged,  and  then  flushing  a  hydrant  in  640,  2S'  S.  E.  675. 

such   a   way  that  the  water  runs   into  *Woolsey  v.   Rllenville,  61   Hun,  136. 

the  street   and  onto   crossings,   freezing  15  N.  Y.  ?upp.  647. 

and  rendering  them  unsafe.     Chicago  v.  ^Corhcii  v.  Troy,  53  Hun,  228.  C  N. 

Smith,  48  111.  107.  Y.  Supp.  381 ;   Powers    v.    Chicago,   20 

In  Kenyon  v.  Mondavi,  98  Wis.  60,  73  111.  App.  178. 

N.  W.  314,  it  seems  to  be  assumed  that  It  is  for  the  jury  to  say  whether  a 

it  is  negligence  for  which  the  city  may  municipal    corporation    had    reasonable 

be  liable,  to  permit  ice  to  fonn  around  notice  of  the  flowing  of  water  from  a  fire 

a  pump  in  a  highway.  plug  in  extremely  cold  weather,  form- 

^Rehrey  v.  'Sevchurgh,  60  N.  Y.  S.  R.  ing  ridges  of  ice  so   as    to    render   the 

250,  28  N.  Y.  Supp.  916.  street   extremely   dangerous,   where  the 

'Meizgcr  v.  Chicago,  103  111.  App.  605.  evidence  showed  that  the  city  agent  vis- 

*Kannf*nhrrg  v.  Alpena,  96  Mich.  53,  ited  this  fire  plug  eveiy  day  during  rold 

55  N.  VV.  614:   (iram  v.   Crcenbush,  20  weather,  and  the  street  had  been  in  that 

N.  Y.    S.    R.  370,    3    N.    Y.    Supp.    76;  condition  for  36  hours  prior  to  the  acci- 

Stanke  v.  St.  Paul  71  Minn.  51,  73  N.  dent.     Powers  v.  Chicago,  20  111.  App, 

W.  629.  178. 

^Decker  v.  F^cmnton  City,  151  Pa.  241,  ^Maoaha  v.  Hageratown,  95  Md. 62,51 

31   Am.  St.  Rep.  757,  25  Atl    36;  Wool-  Atl.  832, 
sey  V.  Ellenville,  155  N.  Y.  673,  50  N. 
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no  notice.*  It  may,  however,  be  liable  in  case,  after  notice,  it  does  not 
require  the  condition  to  be  removed  within  a  reasonable  time,^ 
Whether  or  not  a  city  performs  its  duty  by  seeing  that  slippery  ice  on 
the  sidewalk  is  covered  with  malt  sprouts  is  a  question  of  fact  for  the 
jury.^ 

437.  Liability  of  abutting  owner  for  causing  ice  to  form  on  walk. — 
One  owning  land  abutting  on  a  street  is  liable  in  case  he  constructs 
milters  or  leaders  in  such  a  way  as  to  cast  water  on  the  walk  where  it 
will  freeze  and  render  the  walk  unsafe.^  And  the  liability  is  not 
modified  by  the  fact  that  it  is  customary  in  the  municipality  to  drain 

■A  city  is  not  liable  for  injuries  sus-  A  municipal  corporation  will  not  be 

tainrd  by  one  who  slipped  upon  a  walk  liable  for  the  slippery  condition  of  its 

covered  with  ice  due  to  the  fall  of  water  walks  caused  by  the  freezing  of  water 

from  a  hydrant  in  the  yard  of  a  citizen,  overilowing  a   gutter   in   which   it  had 

where  the  walk  had  been  in  such  condi-  been  pumped  by  a  fire  engine  which  was 

tion  but  three  days,  and  the  city  had  in  use  for  a  proper  purpose  and  in  a 

no  notice  of  the  defect,  which  was  cov-  lawful  manner.     Cook  v.  Milwaukee,  27 

ered  by  a  recent  fall  of  snow.  Corey  v.  Wis.  191. 

inn  Arbor,   124   Mich.    134,  82   N.   W.  ^Rcedy  v.  Bi,  Louis  Brcicing  Asso,  161 

804.  Mo.  523,  53  L.  R.  A.  805,  61  S.  W.  859. 

A  municipality  may  not  be  held  re-  A  municipality  is  liable  for  negligent- 

s»K)nsible  for  the  consequences  of  such  ly  permitting  ice  formed  by  the  freez- 

an    extraordinary     occurrence    as     the  ing  of  water  discharged  from  a  hydrant 

pumping  of  water  on  a  street  in  large  by  a  water  company  to    remain    on    a 

quantities  by  the   wrongful  use  of  one  ciosswalk,  although  the  water  may  have 

of  its  fire  engines,  because  of  which  a  been  lawfully  discharged  thereon  by  the 

gutter  overflows  and  ice  is  formed  on  a  water  company.    Waltemeyer  ▼.  Kansas 

crosswalk,  if  the  gutter    is    sufficiently  Citify  71  Mo.  App.  354. 

free  from  obstructions    to    carry    away  *Jfcrdy  v.  8t.  Louis  Brewing  Asso.  161 

such  water  as  accumulates  from  natural  Mo.  523,  53  L.  R.  A.  805,  61  S.  W.  859. 

cause.s,  unless  guilty  of    negligence    in  Although  the  question  of  notice  to  the 

failing  to  remedy  tlie  dangerous  condi-  city  of  dangerous  ice  on  the  sidewalk 

tion  of  the    walk.    Cook    v.  Milwaukee,  is  for  the  jury,  where  it  froze  during 

24  Wis.  270,  I  .\m.  Rep.  183.  the  night  and  in  the  morning  was  cov- 

A  municipal  corporation  is  not  liable  ered  by  the  abutting  owner  with  malt 

for  the  unsafe  condition  of  a  street  by  sprouts,  which  were  swept  oflf  by  boys 

reason  of  water  which  has  frozen  there,  about  dark  on  the  evening  of  the  acci- 

through  the  act  of  a  member  of  its  fire  dent,  yet,  if  the  jury  is  not  from  the 

department   in   thawing  out  a  hydrant  vicinage,  it  should  not  be  permitted  to 

with  its  acquiescence.     The    act    is    one  draw  the  inference  of  notice  from  con- 

ijovemmental  and  i>oIitical  in  its  charac-  sideration    of   the   care   that    would   be 

Ler,  and   solely   for   tlie   public   benefit,  exercised  by  the  city's  "proper  officers 

Jind  therefore  is  within  the   rule   that  having  charge  of  keeping  its  streets  in 

the  municipality  cannot  be  made  liable,  repair."     Ibid. 

The  court  says  the  fire  department  and  ^Daris  v.  Rich,  180  Mass.  235,  62  N. 

its  service  are  of  no  benefit  or  profit  to  E.  375. 

the  \illage  in    its    corporate    capacity.  In  an  action  to  recover  for  personal 

The  case  is  rested  upon  the  groiuid  that  injuries  sustained  by  a  fall  upon  an  icy 

the  doctrine  of  respondeat  superior  does  walk,  a  nonsuit  was  improperly  granted, 

not  applj',  the  court  saying  the  case  is  in   the  absence   of    contributory    negli- 

frrounded  solely  upon  the  application  of  gence,  where  the  evidence  showed  that 

the  doctrine  of  respondeat  superior,  and  the  water  had  flowed  over  the  walk  for 

can  be  maintained  only  by  establishing  several  days  until    it    froze    in    ridges 

the  rule  of  master  and  sen^ant.     Welsh  with  a  rough  uneven  surface.    Loois   v. 

v.  Rutland,  56  Vt.  228,    48    Am.    Rep.  Eureka  Club,  66  N.  Y.  Supp.  66. 
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water  from  roofs  and  waste  pipes  across  the  pavement  to  the  gutter.- 
This  liability  will  attach  to  anyone  who  attempts  to  deal  with  water 
in  such  a  way  as  to  cause  it  to  flow  onto  the  walk  and  render  the  walk 
unsafe.*  There  is  a  New  Jersey  case  which  is  out  of  harmony  with 
the  decisions  elsewhere.  In  it  the  owner  of  a  lot  sloping  towards  a 
street  erected  a  building  thereon  upon  a  wall,  through  which  holes 
were  left  to  allow  the  water  to  escape.  The  result  was  that  water 
flowed  from  the  holes  across  the  walk  and,  in  cold  weather,  formed  ice. 
A  traveler  on  the  walk,  having  fallen  upon  such  ice  and  having  been 
injured,  brought  an  action  against  tiie  property  owner,  who  was  held 
not  liable,  on  the  ground  that  the  altered  transmission  of  surface 
water,  caused  by  the  erection  of  a  building  upon  land  over  which  it  is 
accustomed  to  flow,  affords  no  ground  of  action  to  a  person  who  suf- 
fers injury  by  reason  thereof.*  This  decision  cannot  be  sustained  on 
principle.  The  water  was  concentrated  into  channels,  and  cast  di- 
rectly upon  the  walk  in  such  a  way  that  injury  must  almost  necessa- 
rily result  in  freezing  weather.  Such  conduct  must  be  regarded  as  a 
nuisance  rendering  the  one  creating  it  liable  for  the  consequences. 
Had  the  ice  been  caused  to  form  merely  because  of  an  alteration  in  the 
grade*  between  the  street  and  the  abutting  property,  the  principle 
laid  down  in  that  case  would  have  been  applicable,  and  the  abutting 
owner  would  not  have  been  liable ;  but  the  principle  is  not  applicable 
to  the  facts  of  the  case.  One  owning  a  lot  abutting  on  a  public  street 
in  a  city  is  not  liable  for  the  damages  the  municipality  has  been  com- 
pelled to  pay  for  injuries  received  by  a  person  in  consequence  of  ice 
accumulated  about  a  pump  in  the  sidewalk  in  front  of  his  lot  caused 
by  the  overflow  and  drip  from  the  pump  when  used  by  such  owner 
in  common  with  others,  in  which  he  claimed  no  interest  different  from 
that  of  the  city  or  public  generally,  and  over  which  he  exercised  no 
exclusive  control,  but  merely  used  in  common  with  other  citizens 
imder  a  license  from  the  municipality,  and  whose  benefit  from  its  ex- 
istence was  the  same  as  that  of  others,  differing  only  in  degree,  al- 

•Broum  ▼.  White,  202  Pa.  297,  58  L.  Co.  66  N.  J.  L.  641,  58  L.  R.  A.  329,  88 

R.  A.  321,  51  Atl.  962.  Am.  St.  Rep.  502,  51  Atl.  147. 

*Thuringer  v.  New  York  C.  d  B.  R.       *Brou>n  v.  Wyaong,  1  App.  Div.  423, 

R,  Co,  82  Hun,  33,  31  N.  Y.  Siipp.  419;  37  N.  Y.  Supp.  281. 
Croclcer  v.  Bchuremamy  7  Mo.  App.  358.       An  abutting  owner  ia  not  liable  for 

A  water  company  is  liable  for  its  fail-  personal  injuries  from  a  fall  upon  ice 
ure  to  remove  from  a  crosswalk  ice  on  a  driveway  constructed  across  the 
formed  thereon  by  the  freezing  of  water  sidewalk  for  the  necessary  use  of  the 
discharged  by  it  from  a  hydrant,  al-  premises,  accumulated  from  water  flow- 
though  the  act  of  discharging  the  water  ing  off  his  land  onto  the  sidewalk, 
may  have  been  lawful.  WaXiemeyer  v.  Knoih  ▼.  Meltzer,  3  MisQ,  ^06,  ?3  N,  !• 
Kansas  City,  71  Mo.  App.  354.  Supp.  342. 

*Jessup  y.  Bamford  Bros.  Silk  Mfg. 
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though  he  had  once  made  some  trifling  repairs  to  the  pump,  and  its 
position  had  once  been  changed,  under  the  direction  of  the  municipal- 
ity, with  his  knowledge  and  consent,  by  moving  it  nearer  his  lot  line.^ 
An  injury  to  a  horse  resulting  from  its  slipping  on  ice  forming  in  a 
highway  is  too  remote  to  be  attributed  to  the  act  of  a  person  washing 
his  van  in  the  street,  the  water  from  which  flowed  in  a  gutter  toward 
a  grate  leading  to  a  sewer,  but  which,  on  account  of  the  grating  being 
obstructed  by  ice,  flowed  over  the  highway,  forming  the  ice  in  ques- 
tion, where  such  person  at  the  time  of  casting  the  water  in  the  gutter 
did  not  know  that  the  sewer  grating  was  obstructed. "^  If  the  property 
owner  has  constructed  a  drain  to  cast  water  onto  the  walk,  he  is  not 
relieved  from  liability  for  the  injury  by  the  fact  that  the  water  was 
actually  put  into  the  drain  by  his  tenant.® 

437a.  Water  from  roof. —  ^Negligently  maintaining  a  leader  from 
the  roof  of  a  building  so  as  to  discharge  water  onto  the  sidewalk,  by 
which  ice  is  accumulated  thereon  and  the  walk  rendered  dangerous, 
will  render  the  property  owner  liable  for  injury  caused  thereby  to  pe- 
destrians.^ It  is  immaterial  that  the  building  is  in  possession  of  ten- 
ants, if  the  roof  and  leader  are  controlled  by  the  landlord.^  But  a 
conductor  pipe  designed  to  carry  water  from  a  roof  to  the  ground,  if 
constructed  with  due  care  and  proper  precaution,  cannot  be  deemed 
a  nuisance,  although  discharging  upon  the  sidewalk,  if  it  is  not  pro- 
hibited by  a  municipal  ordinance.  And  the  fact  that  ice  thereby 
forms  on  the  walk  and  causes  injuiy  will  give  no  right  of  action  to 
an  individual  against  the  one  in  front  of  whose  property  it  formed, 
where  it  carried  water  from  the  adjoining  house,  and  he  was  in  no 
way  responsible  for  it,  and  had  not  been  notified  to  remove  the  ice.*** 
If  the  abutting  o\vner  maintains  an  awning  in  such  a  way  as  to  cause 
ice  to  accumulate  on  the  walk,  he  will  be  liable  for  injuries  thereby 
caused.*     An  owner  of  property  abutting  on  a  street  is  not  liable  to  a 

*Elkhart  v.  Wickwirey  87  Ind.  77.  A  lot  owner  who  constructs  a  pipe  to 

'Sharp  V.  Powell,  L.  R.  7  C.  P.  253,  lead  the  water  from  his  roof  to  a  side- 

41   L.  J.  C.  P.  N.  S.  95,  26  L.  T.  N.  S.  walk  will  be  bound  to    indemnify    the 

4.'Ji5.  20  Week.  Rep.  584.  municipal  corporation  against  liability 

*Iftkam  V.   Broderick    (Minn.)    06   X.  for  injury  by  the  presence  on  the  walk 

W.  224 :  Brotrn  v.  White,  202  Pa.  297,  of  ice  caused  by  the  freezing  of  water. 

58   r^  R.  A.  321,  51  Atl.  902.     Contra,  New  York  v.  Dimick,  49  Hun,  241,  2 

Gardner  v.  Rhodes,  114  Ga.  929,  57  L.  N.  Y.  Supp.  46. 

R.  A.  749,  41  S.  E.  63.  ^Kiyby  v.   BoyUton   Market   Asso.   14 

^Tremhlay  v.   Harmony  Mills,  171   N.  Gray,  240,  74  Am.  Dec.  682. 

Y.  598,  64  N.  E.  501;  Holyoke  v.  Hadley  'Wcnzlick  v.  McCotter,  87  N.  Y.  127. 

M'ater  Power  Co.  174  Mass.  424,  ,54  N.  41  Am.  Rep.  358,  Reversing  22  Hun,  00. 

E.  889;  Leahan    y.  Cochran,  178    Mass.  *Macavley  v.   Schneider,  9   App.   Div. 

666,  53    L.  R.  A.    891,  60    N.  E.    382:  270,  41  N.' Y.  Supp.  519;   McConnell  v. 

Peedv  V.  8t.   Louis   Breuing  Anso.   101  Bosfciwnnn,    72    Hun,   238,   25    N.    Y. 

Ma  623,  53  L.  R.  A.  805,  61  S.  W.  859.  Supp.  390. 
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passerby  injured  by  falling  upon  ice  on  the  sidewalk,  formed  by  water 
from  a  burst  pipe  leading  to  a  storage  tank,  when  the  break  is  not 
caused  by  any  defect  in  the  pipe  or  by  his  negligence,  although  the 
water  may  have  reached  the  sidewalk  because  pipes  designed  to  carry 
rainwater  were  insufficient  to  carry  it*  One  who  purchases  a  city 
lot  with  a  pipe  leading  water  from  the  roof  in  sudi  a  way  that  it  flows 
upon  the  sidewalk,  but  which  was  constructed  in  a  usual  and  proper 
manner,  will  not,  in  case  he  makes  no  change  in  the  premises,  be  liable 
for  injuries  caused  by  a  fall  upon  ice  upon  the  walk,  which  may  have 
been  produced  from  other  causes  as  well  as  by  the  water  from  the 
pipe.®  A  statutory  provision  that  in  no  case  shall  the  water  from 
leaders  be  allowed  to  flow  upon  the  sidewalk,  and  forbidding  such 
flooding  under  a  penalty,  is  applicable  to  buildings  erected  before  the 
passage  of  the  statute  J 

438.  Water  flowing  across  highway. — If  the  municipality  attempts 
to  conduct  water  across  the  street,  or  to  lay  out  the  street  over  a  waier 
course,  it  is  bound  to  take  notice  of  the  fact  that  such  a  combination 
is  very  likely  to  render  the  highway  imsaf e,  and  to  take  the  necessary 
steps  to  see  that  no  injury  is  caused  to  travelers  because  of  the  pres- 
ence of  the  stream  within  the  limits  of  the  highway.  If  it  negligently 
attempts  to  make  water  flow  across  a  highway  in  an  open  gutter,  it 
will  be  liable  for  injuries  caused  thereby.*  And  if  it  attempts  to 
cover  the  stream  it  will  be  liable  in  case  the  passageway  proves  insuf- 
ficient, by  reason  of  which  the  water  tears  out  the  earth  of  the  high- 
way leaving  it  unsafe ;  and  the  same  is  true  if  the  passageway  which 
was  originally  left  is  permitted  to  become  obstructed.^  The  munici- 
pality is  not  liable  for  injuries  caused  by  the  sudden  and  extraor- 
dinary rise  of  a  stream  flowing  across  it*  But  if,  at  the  time  of  an 
accident,  the  condition  of  a  highway  from  the  rise  of  the  water  of  a 
creek  was  such  as  might  reasonably  have  been  expected  by  town  au- 
thorities having  knowledge  of  the  previous  defects  in  the  highway  and 
of  the  nature  of  the  creek,  it  was  incumbent  on  the  town,  either  to 
close  up  the  road  until  repaired,  or  provide  means  for  warning  per- 

*Reedy    v.  Bt.    Louis    Brewing    Aaso.  a  hole  in  a  highway  due  to,  and  5  rods 

161  Afo.  523,  63  L.  R.  A.  805,  61  S.  W.  away  from,  a  culvert  not  large  enough 

859.  to  carry  off  water  from  a  aide  ditch,  are 

*Moore  v.  Gadsden,  93  N.  Y.  12.  too  remote  to  make  a  municipality  an- 

^Fire  Department  v.  Wendell,  13  Daly,  swerable   imder   the  Vermont    statute 

127.  imposing   liability  for  damages   caused 

^Navarre     v.     Benton     Harbor,     126  by  insufficiency  or  want  of  repair  of  cul- 

Mich.  618,  86  N.  W.  138.  vorta  and  sluices.    Ford  v.  Brainiree,  64 

*Cook  V.   Barton,  66  Vt.  66,  28  Atl.  Vt.  144,  23  Atl.  633. 

631 ;  Brown  v.  Sicanton,  69  Vt.  63,     37  *Hopbins  v.  Rush  River,  70  Wis.  10, 

Atl.  280.  34  N.  W.  900. 

But  personal  injuries  occasioned  by 
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sons  traveling  thereon  in  the  exercise  of  ordinary  care  of  the  danger."* 
Notice  to  town  officers  that  a  culvert  under  a  highway  will  be  insuf- 
iicient  to  carry  the  water  in  time  of  flood  is  not  sufficient  notice  of  a 
defect  in  the  highway  which  results  from  a  flood,  so  as  to  permit  one 
whose  horse  is  injured  by  the  defective  highway  to  hold  the  town  re- 
sponsible therefor.*  The  owner  of  a  mill  pond  may  be  liable  if  he 
constructs  his  dam  in  such  a  way  as  to  cause  the  water  to  flow  across 
the  highway  and  render  it  unsafe.* 

438a.  Mill  race. — If  the  owner  of  a  mill  attempts  to  maintain  a 
race  across  a  highway  he  is  bound  to  maintain  it  in  such  a  way  that  it 
will  not  render  the  highway  unsafe  for  travel.  If  he  permits  the 
race  to  become  a  nuisance  the  permission  to  maintain  it  may  be  re- 
voked.^ And  he  will  be  liable  for  any  injuries  which  travelers  may 
receive  from  the  defective  condition  of  the  highway  because  of  his 
raee.^ 

430.  Unsafe  condition  in  street. — If  a  municipal  corporation  con- 
3tnicts  a  drain  or  cistern  in  the  highway  it  must  use  due  care  that  it 
shall  not  cause  injury  to  persons  rightfully  using  the  highway.  If, 
by  reason  of  the  carrying  out  of  a  plan  for  drainage,  a  street  is  left 
in  an  unsafe  condition,  the  municipality  must  exercise  ordinary  care 
to  restore  it  to  a  condition  safe  for  travel.^  So,  if  an  open  drain  is 
left  in  the  highway,  in  such  relation  to  the  sidewalk  or  to  the  trav- 
eled portion  of  the  roadw^ay  and  of  such  a  character  as  to  depth  and 

*Wiltse  V.  Tilden,  77  Wis.  152,  40  N.  ^Pendleton  ▼.  I^^orthport,  80  Me.  598, 

W.  234.  16  Atl.  253. 

So  a  town  will  be  liable  for  injuries  •  In  an  action  to  recover  for  an  injujv 
^\}a/ed  by  a  defect  in  a  road  caused  by  done  to  horses,  caused  by  their  fan- 
%  sudden  fredhet,  if  the  surveyor  could,  ing  into  a  hole  made  in  the  public  high- 
after  receiving  notice  of  the  defect,  by  way  by  the  water  overflowing  a  milldam 
diligently  using  the  means  at  his  com-  and  tearing  up  the  road,  a  declaration 
mand  or  within  his  reach  have  put  a  which  alleged  the  nonfeasance  of  dcfend- 
force  immediately  iipon  the  road  which  ants  in  failing  to  fill  up  the  hole  or 
wns  competent  to  make  the  necessary  fence  it  around,  but  which  did  not  al- 
repairs  after  the  injury  to  the  road  and  lege  malfeasance  in  erecting  or  continu- 
before  the  accident.  Clark  v.  Corinth,  ing  the  dam,  was  insufficient,  since  the 
41  Vt  4411.  defendants  would  not  be  liable  for  an 

\Miere  a  woman  drove  upon  a  cause-  omission  or  neglect  to  repair  a  highway, 

way  when  she  was  aware  of  the  fact  as  that  was  not  their  duty;   but  they 

that  the  water  in  the  stream  had  risen  would  be  liable  as  for  a  nuisance  if  their 

so  as  to  cover  and  submerge  it,  leaving  milldam  caused  a  break  or  chasm  in  the 

nothinsj  visible  above  the  surface  of  the  highway.     NcWs  v.  Wilkes,  1  U.  C.  Q. 

water  to  indicate  its  location,  the  con-  B.  40. 

dition  of  which  she  bad  viewed  before  ^Dygert  v.  SchcncJe,  23  Wend.  446,  36 

driving  upon  it,  she  was  guilty  of  con-  Am.  Dec.  575;   Clay  v.   Hart,  25  Misc. 

Iributory  negligence;  and  the  owners  of  110,  55  N.  Y.  iSupp.  43. 

the  causeway  are  not  liable  for  the  loss  *Bianan  v.  May,  17  Ga.  136;  Dygert 

of  her  life  by  reason  of  their  negligence  v.  Schenck,  23  VVend.  446,  35  Am.  Dec. 

in  not  maintaining  a  railing  along  the  575:  flay  v.  Cohoes  Co.  3  Barb.  42. 

side  of  the  causeway.     Fox  v.  Qlasten-  'Chicago  v.  Hehen,  105  111.  371,  56  Am. 

hury,  29  Conn.  204.  St.  Rep.  245,  4G  N.  £.  244. 
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quantity  of  water  carried  that  it  is  a  menace  to  travel,  the  municipal- 
ity will  be  liable  in  case  injury  is  caused  by  it  to  a  traveler.^  And 
the  municipality  is  bound  to  keep  a  covered  drain  across  a  street, 
which  is  used  as  a  public  crosswalk,  in  repair  so  that  persons  using 
it  will  not  fall  into  it*  And  if  the  ditch  runs  across  the  street  and 
makes  it  unsafe  for  travelers  it  is  liable.*  The  mere  fact  that  an 
open  ditch  is  maintained  is  not  alone  sufficient  to  make  the  city  lia- 
ble.* The  question  of  liability  depends  upon  the  further  question 
whether  or  not,  under  all  the  circumstances  of  the  case,  the  ditch  was 
of  such  a  character  as  to  render  the  highway  unsafe  for  the  use  to 
which  it  was  intended  to  be  put*  If  the  liability  is  claimed  on  the 
ground  of  nonrepair  of  a  ditch  which,  if  repaired,  would  be  safe,  the 
municipality  must  have  had  notice  of  the  defect  or  it  must  have  ex- 
isted so  long  as  to  charge  the  municipality  with  notice.''  The  ques- 
tion of  notice  to  the  municipality  is  for  the  jury.®  The  fact  that  the 
municipality  did  not  construct  the  ditch  will  not  relieve  it  from  liabil- 
ity if  it  rendered  the  highway  unsafe,  and  the  municipality  had  notice 
of  it.®  The  rule  holding  the  municipality  liable  for  defective  con- 
dition applies  in  case  of  cisterns  in  the  highway  which  render  it  un- 
safe.^®    The  placing  of  hydrants  and  catch-basins  connected  with  the 

^Hinckley   v.    Barnstable,    109    Mass.  throwing  him  from  his  machine.     But- 

126;   Fairhury  v.  Rogers,  98    111.  554;  phen  v.  North  Hempstead,  80  Hun,  409, 

Oouchcr  V.  Siouw  City,  115  Iowa,  639,  30  N.  Y.  Supp.  128. 

89  N.  W.  24:  Galveston  v.  Posnainsky,  A  gutter  beside  a    sidewalk,    4    feet 

62  Tex.  118,  50  Am.  Rep.  517.  wide  and  not  over  2  feet  deep,  made  to 

It  is  gross  negligence  on  the  part  of  carry  off  surface  water,  is  not  such  an 

a  municipal  corporation  to  leave  a  ditch  alluring  object  to  children  that  a  city 

in  a  street  bordering  on  a  narrow  side-  is  liable  for  injuries  to  children  playing 

walk  filled  with  water  to  the  depth  of  in  it,  in  case  it  fails  to  make  provision 

nearly  6  feet,  situated  in  the  midst  of  against  such  injuries.    Rome  v.  Cheney. 

a  dense  population,  without  any  guards  114  Ga.  194,  55  L.  R.  A.  221,  39  8.  £. 

of  any  kmd  to  prevent  children  or  other  938. 

persons  falling  into  it,  and  which  has  "^Market  v.  Rt.  Louis,  66  Mo.  189. 

been  there  no  long  that  the  municipal  *Klcin  v.  Dallas,  71    Tex.    280,    8    8. 

officers  must  have  been  perfectly  famil-  W.  90. 

iar  with  its  location  and  existence;  and  *Klein   v.  Dallas,  71    Tex.  280,    8    S. 

it  will  be  liable  for  the  drowning  of  a  W.  90. 

child    therein.     Chicago    ▼.  Hesing,    83  ^'^hf  cm  phis  y.  Lasser,  9  Humph.  757. 

111.  204,  25  Am.  Rep.  378.  A  municipal  corporation  is  liable  in 

HJhampaign  v.  Patterson,  50  111.  61.  damages  for  the  drowning  of  a  child  four 

*8alem  v.  Webster,  192  111.  369,  61  N.  years    old    in   a   tank   constructed   and 

E.  323.  maintained  by   such   municipality   in  a 

'WaZton  ▼.  York  County,  30  U.  C.  C.  public  street,'  and  which  it  aUowed    to 

P.  217.  get  out  of  repair  so  that  the  same  w&s 

*But  the  maintenance  of  a  gutter  or  partially    uncovered    and    open    on    one 

ditch  about  1  foot  or    18    inches    deep,  side,  making  it  possible  for  a  child  to 

constnict/cd  along  a  road  for  the  pur-  climb  or  fall  therein,  although  it  might 

pose  of  carrying  off  surface  water,  and  be  reasonably  safe  and  secure  for  all  per- 

plainly  visible,  does  not  render  the  road  sons  of  more  mature  years;  and  the  fact 

unsafe,  or  entitle  a  bicyclist  to  recover  that  such  tank  had  been  out  of  repair 

for  injuries  sustained  from  riding  along  for  three  months  prior  thereto  will  cre- 

the  edge  of  the  gutter  which  gave  way,  ate  a  presumption  of  notice  to  the  city 
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water  supply  and  drainage  systems  may  render  the  highway  unsafe, 
go  as  to  render  the  municipality  liable  for  injuries  caused  by  them.^^ 
A  post  hydrant  constructed  by  the  municipal  agents  so  near  the  high- 
way that  the  hub  of  a  passing  vehicle  may  strike  it,  the  danger  being 
so  slight  as  to  escape  the  attention  of  the  travelers,  renders  a  way  de- 
fective 80  that  the  municipal  corporation  is  liable  for  any  resulting 
damage.*'  If,  during  the  construction  of  a  sewer,  the  trench  is  left 
in  such  a  condition  that  the  sides  cave  in  and  injure  persons  upon  the 
highway  the  municipality  is  liable.*'  So,  if,  by  reason  of  the  high- 
way crossing  a  stream,  conditions  are  such  as  to  render  it  unsafe  un- 
less barriers  or  lights  are  maintained,  the  municipality  is  bound  to 
maintain  them.**     A  railway  company  which,  where  its  road  crosses 


of  its  condition.  Chicago  ▼.  Major,  IS 
111.  349,  68  Am.  Dec.  553. 

^^A  city  which  so  constructs  a  sewer 
bftsin  in  the  highway  that  surface  water 
flowing  toward  it  will  wash  away  the 
earth  nnd  make  a  deep  impression  is  lia- 
ble to  one  injured  tiiereby,  when  the 
wheel  of  his  wagon  sinks  therein,  where 
the  hole  has  existed  for  at  least  six 
weeks.  Lehmann  v.  Brooklyn,  30  App. 
Diy.  305,  51  N.  Y.  Supp.  524. 

But  the  death  of  a  child  by  its  fall- 
ing into  a  gutter  in  the  street  and  being 
washed  into  the  opening  into  a  sewer 
under  the  sidewalk  is  such  an  unusual 
occurrence  that  a  city  is  not  liable  for 
such  death,  because  of  its  failure  to 
place  a  grating  over  the  opening,  where 
a  gratinff  would  have  obstructed  the  wa- 
ter and  damaged  property.  Rome  v. 
Cheney,  114  Ga.  194,  55  L.  R.  A.  221,  39 
S.  £.  033. 

The  grating  over  a  sewer  entrance  in 
a  public  highway  with  a  space  between 
the  bars  and  rim  wide  enough  to  receive 
a  horse's  foot  will  render  the  way  defec- 
tive. Burk  V.  Biddeford,  82  Me.  433, 
19  Atl.  912. 

A  municipal  corporation  which  main- 
tains a  catch  basin  in  a  highway  in  such 
a  manner  that  the  cover  is  liable  to  be 
floated  off  by  heavy  rains  will  be  liable 
to  one  who  falls  into  it  while  the  cover 
is  off  from  such  cause.  Post  v.  Boston, 
141  Mass.  189,  4  N.  E.  815. 

A  municipal  corporation  is  liable  for 
injury  to  a  person,  received  from  fall- 
ing, in  the  nighttime,  into  a  sewer  man- 
hole in  a  public  street  nearly  in  the  line 
of  a  sidewalk,  without  guards  or  lights, 
left  open  while  being  cleaned  under  the 
supervision  and  authority  of  the  munici- 
pal corporation.  Kankakee  v.  Linden, 
38  111.  App.  657. 


"fiff.  Germain  ▼.  Fall  River,  177 
Mass.  551,  69  N.  E.  447. 

^Aurora  v.  Seidelman,  34  111.  App. 
285. 

Where  a  sewer  caves  in  and  leaves  a 
depression  in  a  street  12  feet  in  length, 
and  the  street  is  negligently  left  by  the 
city  in  that  condition  for  two  months, 
when  a  person  is  injured  by  the  caving- 
in  of  the  sewer  near  the  depression,  the 
city  cannot,  in  an  action  by  the  person 
injured,  successfully  defend  on  the 
ground  that  it  did  not  have  notice  of 
the  defect  in  the  sewer,  where  it  appears 
that,  had  the  city  repaired  the  street 
at  the  place  of  the  depression,  it  would 
have  discovered  the  defect  which  caused 
the  injury.  Dallas  v.  McAllister  (Tex. 
Civ.  App.)  39  S.  W.  173. 

^*A  municipal  corporation  is  liable 
for  the  drowning  of  a  person  in  a  slip 
or  canal  permitted  by  it  to  be  excavated 
within  its  limits,  and  over  which  it  had 
erected  a  bridge  of  less  width  than  the 
abutting  street,  but  which  had  failed 
and  neglected  to  erect  any  protection  in 
the  course  or  bend  from  the  sidewalks 
to  the  bridge  to  prevent  persons  proceed- 
ing in  that  direction  from  falling  into 
it  if  they  continued  in  a  direct  line  from 
the  sidewalk  to  the  slip, — especially  as 
the  condition  of  the  water  in  such  slip, 
which  was  charged  with  noxious  gas, 
enhanced  the  danger  to  a  person  falling 
therein.  Chicago  ▼.  (Gallagher,  44  111. 
295. 

Wliere  a  public  sidewalk  is  continued 
by  private  parties  for  their  own  benefit 
in  front  of  their  property  so  far  as  the 
edge  of  a  deep  creek,  so  that  strangers 
are  likely  to  be  injured  by  walking  off 
the  bank  in  the  dark,  it  will  be  the  duty 
of  the  municipality  to  place  a  barrier 
at  the  termination  of  the  walk  to  pre- 
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a  highway,  constructs  an  open  culvert  of  square  timber  at  a  place 
where  a  sloping  drainage  ditch  formerly  ran,  is  liable  to  one  who, 
while  walking  along  the  road  and  crossing  the  railway,  falls  into  the 
culvert  and  is  injured,  since  it  was  the  duty  of  the  railway  company 
to  restore  the  highway  to  its  former  state,  at  least  to  such  an  extent  as 
not  to  impair  its  usefulness  or  unnecessarily  make  it  more  danger 
ous,  which  they  failed  to  do  by  constructing  an  open  culvert  which 
could  have  been  covered  without  diflSculty.^*  An  action  for  damages, 
and  not  an  injunction,  is  the  proper  remedy  for  maintaining  a  large 
open  sewer  in  a  street  running  through  a  section  of  unimproved 
property.** 

439a.  Adjoining  street. —  If  the  highway  runs  alongside  of  a  water 
course  or  so  near  to  it  that  there  is  danger  of  travelers  on  the  highwa\ 
being  precipitated  into  the  water,  the  municipality  must  maintain  bar- 
riers to  prevent  such  a  catastrophe.*  So,  a  municipal  corporation  i> 
bound  to  maintain  a  railing  or  guard  along  the  side  of  the  highwaj, 
which  is  constructed  on  the  bank  along  a  river  side  in  such  a  way 
that  its  use  is  dangerous,  and  the  shying  of  a  horse  may  precipitate 
persons  attempting  to  use  the  road  into  the  adjacent  river.^  When 
the  highway  and  the  water  are  nearly  of  the  same  level,  and  the  depth 
of  the  water  is  not  sufficient  to  cause  injury,  no  barrier  need  hv 
erected.^  A  town  is  not  bound  to  maintain  barriers  outside  the  lim- 
its of  the  highway  for  the  protection  of  those  who  leave  the  highway 
to  water  their  horses  in  an  adjacent  pond,  so  as  to  prevent  accidents 

vent  such  accident.    Kinney  v.  Tekamah,  of  dedicntion,  it  is  the  duty  of  the  piib- 

30  Neb.  605,  46  N.  W.  8.'i.5.  lie    authorities   to   pruard    the   highway 

It  is  the  duty  of  a  municipal  corpora-  aprainsi  dangers  to  travelers  from  such 

tion,  in  the  exercise  of  its  power  to  light  raceway:  and  the  owner  of  the  latter  is 

the  swing  bridges  within  its  limits,  to  not  anRwernhle  on  indictment  for  nui- 

provide   sufficient    light   to   enable   per-  sance  by  increasing  the  capacity  of  the 

sons  using  the  same  to  guard   against  raceway  without  guarding  it  himself, — 

the  dangers    of  falling    into    the    river  at  least  where  the  enlargement  would  be 

while  a  bridge  is  open  to  allow  a  ves«^el  efficaciously  safeguarded  by  the  original 

to  pass.    Chicago  v.  Powers,  42  111.  169,  protection  which  the  public  was  Iwimd 

89  Am.  Dec  418;  Chicago  v.  Wright,  68  to  furnish.    State  v.  Society  for  Estab- 

III.  586.  Ushment   of  Useful    Mfrs.  46    N.  J.  L. 

^"Fairhanks  v.  Great  Western  R.  Co.  274,  Reversing  42  N^.  J.  L.  504. 
35  U.  C.  Q.  B.  523.  ""Hey  v.  Philadelphia,  81    Pa.  44,  22 

^%'ooper  V.   Cedar  Rapids,   112  Iowa,  Am.  IXep.  733. 
367,  83  N.  W.  1050.  ■  But  a  town,  although  not  liable  for 

^Welsh  V.  Argylc.  85  Wis.  307,  55  N.  the  failure  of  its  highway  eommission- 

W.  412;  Fay  v.  lAndley^  33  N.  Y.  S.  R.  rrs  to  erect  a  harrier  between  the  road 

539,  11  N.  Y.  Supp.  355;  Davis  v.  Sny-  and  the  waves  of  a  lake  along  which  it 

der  Ttrp.  196  Pa.  273,  46  Atl.  301 ;  San  runs,  is  responsible  where  a  t«am,  scared 

Antonio  v.  Porter,  24  Tex.  Civ.  App.  444,  by  a  wave  which  washed  upon  the  road. 

50  S.  W.  922.  shyed  off  into  a  swamp  on    the    other 

When  by  dedication  of  a  private  own-  side,  which  M-as  not  protected  by  a  bar- 
er a  public  street  comes  to  a  municipal-  rier,  and  ran  away,  to  the  injury  of  the 
ity,  with  a  raceway  adjoining  it  on  such  plaintiff.  Rohirr  v.  Indian  Lak^,  U 
owner's  land,  in  existence  at  the  time  App.  Div.  435,  42  N.  Y.  Supp.  32d. 
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irom  venturing  too  far  into  the  pond.*  An  abutting  owner  may  be 
liable  to  indictment  for  cutting  a  ditch  so  close  to  a  highway  as  to  ren- 
der it  unsafe.® 

439b.  Prescriptive  right  to  maintain  unsafe  condition  in  street. — 
The  creation  of  an  unsafe  condition  by  means  of  water  cast  into,  or 
permitted  to  stand  in,  the  street,  is  a  public  nuisance  and,  as  shown  by 
a  note  to  Leahan  v.  Coclwanc,^  the  overwhelming  weight  of  autliority 
is  that  no  length  of  time  will  legalize  or  enable  a  person  to  accjuire  tlio 
right  by  prescription  to  mainUiin  a  public  nuisance,  or  bar  the  right  oi 
the  public  to  abate  it.  Under  this  nile  there  is  no  right  to  maintain 
an  irrigating  ditch  in  the  streets  of  a  city  in  such  a  way  as  to  consti- 
tute a  nuisance.^  Nor  can  the  right  be  acquired  to  maintain  a  mill 
race  in  a  street  in  such  a  way  that  it  will  render  the  street  unsafe.'^ 
Xor  can  a  prescriptive  right  be  obtained  to  maintain  a  ditch  across  a 
highway.*  In  Kellogg  v.  Tho7npson,^  the  court  intimated  that  no  pre- 
scriptive right  could  be  acquired  to  turn  a  stream  from  its  original 
channel  into  an  artificial  channel  along  the  highway  so  as  to  consti- 
tute a  public  nuisance.  And  after  a  highway  has  been  laid  out,  the 
abutting  owner  cannot  perfect  a  prescriptive  right  to  discharge  water 
from  a  spout  on  his  building  into  the  highway  so  as  to  render  it  un- 
safe.* A  prescriptive  right  cannot  be  obtained  to  set  back  water  on 
a  sidewalk.*^  And  the  same  rule  is  true  with  respect  to  the  damming 
back  of  water  upon  any  portion  of  the  highway,®  And  the  power  to 
obtain  a  prescriptive  right  to  commit  this  kind  of  an  injury  does  not 
seem  to  be  given  by  a  statute  permitting  the  acquisition  of  title  to 
public  property  by  inclosing  and  maintaining  adverse  possession  of  it. 

440.  Unsafe  premises. —  If  the  municipality  owns  real  property  to 
which  the  public  has  access,  it  must  keep  it  free  from  dangerous  ponds 
or  other  reservoirs  filled  with  water  which  will  render  them  dangerous 
to  the  public  Thus,  a  municipal  corporation  is  liable  for  the  drown- 
ing of  a  child  of  lender  years  in  a  pond  of  water  of  great  depth  upon 

So,  even  thoujjh  a  local  authority  is  'Fresno  v.  Fresno  Canal  d  Irrig,  Co. 

not  Uable  for  its  acts  of  nonfeasance  in  98  Cal.  179,  39  Pac.  943. 

failing  to  construct  a  fence  or  guide  post  'Waterloo  v.  (hiion  Mill  Co,  72  Iowa, 

between  a  dike  and  a  highway  liable  to  437,  34  X.  W.  197. 

be  floode<l,   it  is  liable  for  acts  of  mis-  *Leuiston  v.  Booth    (Idaho)    34  Pac. 

feasance    in    taking    down    an    existing  809. 

fence  which  had  become  out  of  repair,  *  GJi  N.  Y.  88. 

where  a  traveler  shortly  afterward  lost  ^Holyoke  v.  JJa4Jey  Water-Potcer  Co. 

his  way  during  a  flood,  and  fell  into  the  174  Mass.  424.  54  N.  K.  889. 

dike  and  was  drowned.    Whyler  v.  Bing-  ^State  v.  Phipps,  4  Ind.  615. 

fc«OT,70ri.  J.  K.B.N.  S.  207   [1901]   1  K.  'Charlotte   v,  Pembroke    Iron   Works. 

B.  45,  83  L.  T.  N.  S.  652,  64  J.  P.  771.  82  Me.  391,  S  L.  R.  A.  828,  19  Atl.  902  i 

*Com.  V.   Wilmington,  105  MUcSs.  599.  'New     ffalem     v.    Eagle     Mill    Co.    138 

'State  V.  Day,  52  Ind.  483.  Mass.  8. 

»53  L.  R.  A.  891. 
Vol.  II. — Waters,  96. 
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a  city  lot  bounded  on  two  sides  by  public  streets  and  on  a  third  side 
by  a  public  alley,  with  a  roadway  running  across  the  pond  between 
openings  in  the  fences  which  invited  approach,  where  logs  and  timbers 
floated  about  upon  the  water,  attracting  boys  who  had  for  some  time 
been  in  the  habit  of  playing  in  it,  and  of  which  attractiveness  to  chil- 
dren and  its  dangerous  character  the  city  authorities  had  been  noti- 
fied.^ So,  a  municipal  corporation  is  liable  for  injury  resulting  from 
its  neglect  to  exercise  proper  care  of  a  well  or  pool  of  water  upon 
public  grounds,  by  reason  of  which  a  child  is  drowned.^  But  if  the 
property  is  properly  fenced  and  cared  for,  the  municipality  is  not 
liable  f  and  if  the  pond  is  upon  property  owned  by  private  individu- 
als, the  fact  that  it  is  left  unfenced  and  open  to  public  use  does  not 
render  the  municipality  liable  to  care  for  it;  and  therefore  a  city  is 
not  liable  for  the  drowning  in  a  pond  of  a  child  who  waded  in  beyond 
his  depth  in  his  efforts  to  capture  a  bird  that  had  escaped  from  him, 
where  such  pond,  formed  by  the  filling  of  an  old  gravel  pit  belonging 
to  the  city,  stood  out  in  the  commons  some  distance  from  any  hi^- 
way,  although  within  the  city  limits,  and  was  used  as  a  bathing  and 
fishing  place,  and  which  possessed  no  secret  danger,  such  as  a  great 
depth  of  water  near  the  bank;  and  the  child  was  attracted  to  the 
pond  by  seeing  some  children  fishing  there  and  voluntarily  waded  in 
some  10  feet  after  the  bird.*  And  where  water  is  accimiulated  on 
private  property  because  of  the  raising  of  the  grade  of  abutting  streets 
the  municipality  is  not  liable  for  the  drowning  of  a  child  who  goes 
there  to  play  upon  it*  And  the  fact  that  the  pond  extends  partly 
into  the  highway  is  immaterial  if  the  accident  does  not  happen  within 

^Pekin  v,  McMahon,  164  III.   141,  27  enter  the  sloping  grounds  surrounding 

L.  R.  A.  206,  45  Am.  St.  Rep.  114,  39  the  reservoir.     PeniimUar  Trust  Co,  t. 

N.  E.  484,  Affirming  53  111.  App.  189.  Grand  Rapids  (Mich.)  92  N.  W.  38. 

In  an  action  against  a  municipal  cor-  *8chauf  v.  Paduoak,  106  Ky.  228,  90 

poration  for  the  drowning  of  a  child  in  Am.  St.  Rep.  220,  50  S.  W.  42. 

a  pond  of  water  upon  city  property,  the  ^Omaha  v.  Richards,  49  Neb.  244,  68 

city  is  estopped  from  denying  its  duty  N.  W.  528,  Affirmed  in  50  Neb.  804,  70 

as  to  such  pond,  where  it  had  passed  an  N.  W.  363 ;  Omaha  v.  Baummn,  52  Neb. 

ordinance  declaring  pits    or    ponds    of  293,    40  L.  R.  A.  531,  66  Am.  St.  Rep. 

that     character    a    nuisance,    and    such  506,  72  N.  W.  316;  Moran  v.  Pullntan 

ordinance  is  admissible  in  evidence  as  Palace  Car  Co,  134  Mo.  641,  33  L.  R.  A. 

tending  to  show  negligence  on  the  part  755,  56  Am.  St.  Rep.  543,  36  8.  W.  659. 

of  the  city.    Ibid.  So,  a  municipal  corporation  will  not 

*Berthold  v.  Philadelphia,  164  Pa.  109,  be  liable  for  the  death  of  a  boy  drowned 

26  Atl.  304.  in  a  hole  washed  out  alongside  a  sewer 

'  An  action  is  not  maintainable  to  re-  running  over    private    property,    where 

cover  for  the  death  of  a  child  drowned  the  hole  was  50  or  60  feet  from  a  high- 

in  a  reservoir,  owned  by  the  city,  so  con-  way  and  separated  therefrom  by  an  em- 

structed  that  the  top  was  25  feet  above  bankment  surmounted  by    a  fenoBi,  and 

the  street  level  and    surrounded    by    a  therewas  no  express  or  implied  invitation 

high   fence,  although  there  was  a  hole  for  the  public  to  go  upon  the  premises, 

under  the  fence  by  which  children  could  Although  persons  had  bem  accustomed 
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the  limits  of  the  highway.*  But  if  the  pond  is  created  by  the  Dili- 
gence of  the  municipality  it  may  be  held  liable  for  the  injury.  There- 
fore, a  city  negligently  maintaining  an  insufficient  culvert  in  the 
street,  which  causes  the  water  to  dam  up  above  it,  is  liable  for  the 
death  of  a  child  seven  years  of  age,  who  is  attracted  by  the  water  and 
falls  therein  and  is  drowned.^  The  rule  that  the  municipality  is  not 
responsible  for  injuries  which  happen  on  private  property,  to  which 
the  negligence  of  the  municipality  has  not  contributed,  has  led  the 
Minnesota  court  to  hold  that  a  municipal  corporation  will  not  be 
liable  for  the  death  of  a  child  which  falls  into  a  stream  which  has 
been  covered  and  transformed  into  a  sewer,  near  the  head  of  the 
?»ewer,  so  tliat  it  is  carried  into  the  sewer  and  drowned,  although  a 
platted,  but  unopened,  street  crosses  the  stream  a  few  feet  from  the 
end  of  the  sewer,  on  the  ground,  either  that  railings  were  not  placed 
^o  as  to  prevent  children  from  going  to  the  head  of  the  sewer  from 
the  street,  or  that  a  grating  was  not  placed  at  the  entrance  to  the  sewer 
to  prevent  children  from  being  carried  into  it®  A  municipal  cor- 
poration which,  under  requirement  of  statute,  attempts  to  maintain 
a  bathing  place  in  a  river  is  not  an  insurer  of  the  safety  of  the  place, 
and  is  under  no  obligation  to  the  public  before  the  place  is  thrown 
open  for  general  use;  and  even  after  it  is  thrown  open  the  munici- 
pality need  not  mark  changes  in  the  depth  of  the  water.  But  the 
municipality  is  not  free  from  all  responsibility  in  the  matter.  The 
bounds  of  its  liability  are  not  yet  fixed.  In  McOraw  v.  District  of 
Columbia  •  the  court  said  that  we  do  not  understand  that  a  munici- 
pal corporation,  even  if  the  duty  had  been  imposed  upon  it  of  estab- 
lishing and  maintaining  a  bathing  beach,  cannot  be  held  responsible 
for  its  safety,  and  the  safe  use  of  it  by  those  who  are  likely  to  have 
recourse  to  it,  in  the  same  manner  as  streets  and  highways  are  to  be 
rendered  safe,  or  even  as  parks  and  grounds  kept  for  entertainment 
and  amusement,  without  direct  profit  or  advantage  to  the  municipal- 

to  me  tlie  premises  as  a  footpath  with*  and  manure  and  is  not  a  fit  place  for 

out     objection.     Murphy    v.    Brooklyn,  travel,  and  the  child,  for  purposes  of  its 

118  N.  Y.  575,  23  N.  £.  887.  own,  attempts  to  cross  the  crust,  which 

A  miinicipal  corporation  wiH  not  be  breaks,  precipitating  it  into  the  water 

liable  for  tlie  death  of  a  child  by  drown-  below.    Dchanitg  v.  8t,  Paul,  73  Minn, 

ing  in  a  pond,  although   the   pond   ad-  385,  70  N.  W.  48. 

joins  a  public  street  and  is  located  on       ^Arnold  y.  8t.  Louis,  152  Mo.  173,  48 

a  platted  tract  of  land  containing  blodcs  L.  R.  A.  291,  75  Am.  St.  Rep.  447,  53 

and  streets  which  is  not  yet  opened,,  but  S.  W.  900. 

is  croeaed  by  footpaths ;  and  the  pond  is       ^Elwood  v.  Addison,  26  Ind.  App.  28, 

covered  by  a  crust  of  garbage  and  ma-  59  N.  ^.  47. 

nure  on  which    vegetation    is   growing,       *Nutting  v.  BU  Paul,  73  Minn.  371^ 

and  no  guards    or    railings   are    placed  76  N.  W.  61. 

near  the  pond :  where  the  pond  is  used       *  3  App.  D.  C.  405,  25  L.  R.  A.  691. 
only  for  a  dumping  place    for   garbage 
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ity,  might  have  to  be  maintained  in  a  condition  of  safety.  If  the 
owner  of  a  park  which  has  been  opened  for  public  recreation  maic- 
tains  a  bathing  place  in  it,  he  must  not  put  in  peril  those  who  at- 
tempt to  make  such  use  of  it^®  A  railroad  company  is  not  negli- 
gent in  permitting  a  ridge  due  to  a  covered  water  way  to  remain  near 
its  tracks  at  a  crossing,  where  it  is  not  an  obstruction  to  the  safe  us^ 
of  the  crossing  imder  usual  and  ordinary  circumstances,  and  whero 
it  led  to  the  plaintiff's  being  tlirown  from  his  buggy  only  because  of 
the  rapid  speed  of  his  runaway  horse.^^  One  who  enjoys,  under  n 
contract  with  a  city,  the  privilege  or  franchise  of  receiving  the  re* 
enues  from  the  public  market  which  he  has  undertaken  to  keep  in  n^ 
pair,  is  not  liable  for  the  death,  by  drowning,  of  a  child  who  fell  iiit« 
a  well  on  the  premises,  in  the  absence  of  fault  on  the  part  of  such 
lessee.  ^^  A  water  company  is  liable  for  the  death  of  a  boy  drowned, 
without  negligence  on  his  part,  in  c  nk'ep  reservoir  maintained  on  it^ 
grounds  and  attractive  to  children,  who,  to  its  knowledge  and  witl 
its  acquiescence,  resort  thereto  for  fishing  and  to  play,  where  it  tak< 
no  reasonable  precautions  to  avoid  accidents.^' 

441.  Negligent  use  of  water. —  Water  mej-  U.  so  negligently  used  in 
or  near  a  public  highway  as  to  render  the  highway  unsafe  and  the  mu 
nicipality  liable  for  the  resulting  injury.  Thus,  if  a  municipality  at 
tempts  to  maintain  a  waterworks  system,  and  permits  the  water  t 
leak  from  the  oonduits  so  as  to  undermine  the  highway  and  render 
it  unsafe,  it  will  be  liable  for  the  resulting  injuries.^  If  it  permit.^ 
water  to  escape  from  its  hydrants  with  a  hissing  noise  which  f righten^ 
horses,  it  will  be  liable  for  injury.-  But  where  the  persons  making 
use  of  the  water  are  not  agents  of  the  municipality,  it  is  not  liable 
unless  it  permits  the  negligent  acts  to  continue  after  having  notice 
of  them.  Therefore,  where  the  fire  department  is  an  independent 
body  and  not  the  agent  of  the  city,  no  liability  attaches  to  a  munici 
pality  for  an  injury  arising  from  the  negligent  testing  of  a  fire  de- 
partment hydrant  supplied  by  waterworks  owned  by  the  city,  from 
which  it  derives  no  revenue,  for  use  for  fire  purposes,  in  such  a  man- 
ner as  to  frighten  a  horse  passing  on  the  highway,  when  such  hydrant 
is  under  the  control  of,  and  is  operated  by,  oflicers  not  acting  as  agent.« 

'•See  post,  chapter  xxxn.  This  is  put  upon  the   ground   that  for 

^^Myers  v.  Chicago,  M.  d  8t,  P,  R,  Co.  negfligence  in  constructing  works  from 
101  Fed.  916.  which  they  are  to  receive  profit,  towns 

^^Weymouth  v.  New  Orleans,  40  La.  are  just  as  liable  for  injuries  as  private 
Ann.  344,  4  So.  218.  corporations  or  individuals. 

^U'rice  V.  Atchison  Water  Co.  58  Kan.  ^Baker  v.  North  East,  151  Pa.  234,  24 
551.  02  Am.  St.  Rep.  025,  50  Pac.  450.        Atl.  1079. 

^Hand  v.    Brookline,    126   Mas.s.    324. 
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or  servants  of  the  corporation,  but  as  public  officers  whose  duties  are 
defined  by  general  law,  and  when  from  the  use  of  such  hydrant  the 
city  derives  no  special  benefit  in  its  corporate  capacity.^  Conversely, 
the  municipality  is  liable  if  the  highway  is  rendered  unsafe  by  wa- 
ter thrown  by  its  own  agents.^  In  Welsh  v.  Rutland,^  however,  it 
was  held  that  in  the  control  of  its  fire  department,  a  municipal  cor- 
poration is  a  mere  instrumentality  for  the  administration  of  public 
government  and  the  collection  and  disbursement  of  public  moneys 
raised  by  taxation  for  public  uses,  and  which  cannot  lawfully  be  ap- 
plied to  the  liquidation  of  damages  caused  by  wrongful  acts  of  its 
officers.  This  doctrine  is  undoubtedly  true  so  far  as  the  governmental 
duty  of  the  fire  department  in  extinguishing  fires  is  concerned.  But 
in  the  case  in  which  the  Vermont  court  attempted  to  apply  the  doc- 
trine, an  employee  of  the  iire  department  had  been  sent  to  thaw  out 
a  hydrant  and  did  it  so  negligently  as  to  render  the  highway  unsafe. 
This  was  merely  a  ministerial  act,  and  the  result  of  it — that  is  the 
unsafe  highway — ^Viras  something  for  which  the  municipality  was  lia- 
ble; and  it  would  seem  to  make  no  difference  with  respect  to  that 
liability  whether  the  defect  was  caused  by  a  negligent  act  of  the 
street  department,  or  of  the  fire  department.  It  would  seem  that  the 
court  applied  a  wrong  principle  to  the  decision  of  the  case,  and  that 
the  case  is  not  well  grounded.  A  water  company  which  uses  its  plant 
so  negligently  as  to  make  the  highway  unsafe  is  liable  for  the  result- 
ing injury.®  As  will  be  seen  in  a  subsequent  chapter,''  the  owner 
of  a  building  who  makes  negligent  use  of  the  pipes  through  which 
water  is  conducted  into  it  is  liable  for  injury  thereby  done  to  neigh- 
boring property.  This  rule  is  equally  applicable  to  negligent  in- 
juries inflicted  by  a  municipality,  but  in  order  to  render  the  munici- 
pality liable  it  must  have  been  responsible  for  the  condition  of  the 
property.  Therefore  a  municipal  corporation  without  authority  to 
buy  or  sell  land  on  which  public  schools  are  built,  which  cannot  con- 
trol their  use,  has  no  custody  of  them,  and  which  did  not  erect  them, 
and  is  not  vested  with  power  to  repair  them,  is  not  liable  either  as 

*JBdgerly  v.  Concord,  62  N.  H.  8,  59  N.  hydrants  in    the  streets,    and   to    open 

II.  78.  them    for   the    purpose    of   flushing   its 

*Aldrich  V.    Tripp,   11   R.   I.    141,   23  mains  gives  the  company  no  license  or 

Am.  Rep.  434.  right  to  flush  its  mains  in  such  a  man- 

*  56  Vt.  228,  48  Am.  Rep.  762.  ner  as  unnecessarily  to  impede  travel  or 

^Bayley     v.    Wolverhampton     Water-  imperil  the  safety  of  those  passing  and 

vcorks  Co,  6  Hiirlst.  &  N.  241;  Topeka  repassing  over  the  street,  the  license  to 

Water  Co.  v.  Whiting,  58  Kan.  639,  39  flush  carrying  with  it  the  obligation  to 

Lfc  R,  A.  90,  50  Pac.  877.  do  so  with  reasonable  care  and  a  due 

In  the  latter  case  it  is  said  that  the  regard  for  the  rights  of  others. 

fact  that  a   municipality  confers  upon  'See  post,  chapter  xxxn. 
a  water  company  the  right  to  place  its 
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the  creator  or  continuer  of  a  nuisance,  where  property  is  destroyed 
by  water  which  flowed  from  a  leak  in  the  water  pipes  of  a  school 
building.* 

442.  Highway  on  ice. —  When  streams  are  frozen  over  th^  make 
very  convenient  highways  which  in  some  localities  are  used  for  some 
months  of  the  year.  These  highways  are  to  be  regarded  as  natural 
ones,  and  neither  the  municipal  corporation  nor  the  county  through 
which  they  run  are  bound  to  keep  them  in  repair.  In  a  sense,  those 
who  attempt  to  use  them  assume  the  risk  of  their  condition.  But 
individuals  knowing  of  the  use  to  which  they  are  being  put  will  not 
be  permitted  to  do  anything  which  will  imperil  the  lives  of  travelers, 
without  plainly  marking  the  dangers  for  which  they  are  responsible  J 
But  it  was  said  in  Woodman  v.  Pitman  ^  that  the  occupation  of  a 
navigable  river  within  the  limits  of  a  city,  where  a  way  is  not  com- 
monly used  across  the  river  or  where  a  ferry  is  not  established  bv 
law,  for  the  purpose  of  a  winter  way,  would  be,  at  this  day,  of  such 
insignificant  importance,  and  so  useless  and  valueless  in  comparisou 
with  otlier  public  interests,  that  it  cannot  be  set  up  to  prevent  or 
abridge  the  taking  of  ice  within  those  limits  to  any  extent  whatever. 

^erry  y.  Netc  York,  8  Bosw.  504.  '79  Me.  466,  10  AtL  32L 

^French  ▼.  Camp,  IS  Me.  433,  36  Am. 
Dee.  728. 
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443.  Introdnotion. —  The  question  of  technical  nuisances  because  of 
the  manner  of  dealing  with  water  courses  and  the  erection  of  stnic- 
lures  in  them  and  upon  their  beds  is  so  much  a  part  of  the  discussion 
of  rights  of  navigation,  the  ownership  of  beds  and  shores,  riparian 
rights,  and  the  alteration  and  destruction  of  water  courses,  that  it 
was  not  expedient  to  separate  it  from  its  proper  connection  and  treat 
it  in  a  chapter  by  itself.  Therefore,  all  such  matters  will  be  found 
in  their  appropriate  places  in  connection  with  the  particular  rights 
in  relation  to  which  the  nuisance  was  claimed.  All,  therefore,  that 
is  reserved  for  this  place  is  the  question  of  nuisance  in  its  more  popu- 
lar sense,  as  including  those  acts  which  affect  health  or  comfort,  or 
the  profitable  enjoyment  of  property.  The  decisions  which  are 
founded  on  some  relation  to  the  question  of  waters  are  not  suffi- 
cient to  furnish  a  complete  presentation  of  the  law  of  nuisances.  For 
the  general  principles  upon  which  such  law  is  based,  and  their  more 
perfect  elaboration,  reference  must  be  made  to  some  work  dealing 
only  with  that  subject.  In  this  place  we  can  take  up  only  the  cases 
which  have  applied  the  law  of  nuisances  to  conditions  created  by 
some  dealing  with  water. 

444.  Public  or  private  nuisance.— In  order  to  determine  the  proper 

mode  of  proceeding  to  abate  a  nuisance,  it  is  necessary  to  determine 
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whether  it  is  public  or  private.  In  Com.  v.  Webb,^  Judge  Daniel 
said  that  to  maintain  a  public  prosecution  for  a  nuisance  in  dam- 
ming up  and  stagnating  the  waters  of  a  creek,  whereby  the  air  is  cor- 
rupted and  infected  and  sends  forth  noisome  and  unwholesome  smells, 
it  is  essential  to  allege  and  prove  that  the  obstruction  placed  in  the 
creek  produced  the  stagnation  of  the  waters  and  corrupted  the  air  in 
or  near  a  public  highway,  or  in  some  other  place  in  which  the  pub- 
lic have  a  special  interest.  He  further  said  that  to  constitute  a  pub- 
lic nuisance  the  act  done  or  duty  omitted  must  aflFect  injuriously  some 
thing  or  right  in  which  the  community  as  a  body  politic  have  a  com- 
mon interest,  and  the  facts  producing  this  injury  and  connecting  it 
with  such  special  public  right  or  interest  must  be  alleged  and  proved. 
This  does  not  give  an  adequate  idea  of  a  public  nuisance.  The  idea  of 
the  judge,  that  to  be  public  the  nuisance  must  affect  some  place  or  thing 
in  which  the  public  have  a  special  intere&t,  lias  not  been  acted  on  by 
other  courts  which  have  dealt  with  the  question ;  and  in  fact  a  little 
consideration  shows  that  that  cannot  be  the  true  test.  Should  that 
test  be  adopted,  no  redress  could  be  had  for  a  nuisance  which  might 
affect  the  health  of  a  whole  conmiunity  in  such  a  way  that  no  individ- 
ual would  be  permitt^  to  bring  an  action  to  redress  the  wrong;  and, 
at  the  same  time,  no  place  in  which  the  public,  as  such,  had  an  in- 
terest might  be  affected  so  that  it  could  be  redressed  by  the  public. 
The  true  rule  is  that  a  nuisance  is  public,  not  only  under  the  cir- 
cumstances mentioned  by  Judge  Daniel,  but  also  when  it  affects  the 
health,  comfort,  or  welfare  of  all  the  persons  living  in  its  vicinity.'- 
A  better  conception  of  the  law  upon  the  subject  appears  in  State  v. 
Gaines^  where  the  court  held  that  the  erection  and  maintenance  of 
a  milldam,  overflowing  much  ground  and  rendering  the  atmosphere 
impure  and  the  neighborhood  unhealthy,  is  a  nuisance,  rendering  its 
owner  liable  thereby  to  indictment  at  common  law ;  and  such  owner 
is  not  exempt  therefrom  by  virtue  of  a  special  act  of  the  legislature 
authorizing  him  to  erect  the  dam  in  question  without  being  subject 
to  the  penalty  of  another  act  of  legislature,  requiring  owners  of  mills 
to  cut  down  and  remove  the  standing  or  decayed  timber  therein,  an«] 
making  an  omission  so  to  do  an  indictable  offense.     The  courts  have 

^  6  Rand   (Va.)   726.  and  is  a  detriment  and  an  annoyance  to. 

^Coalter  v.  Hunter,  4  Rand   (Va.)   58,  the  whole  community,  it  is  not  necps- 

15  Am.  Dec.  726 ;  State  v.  Rankin,  3  S.  sary  to  show  definitely  and  absolutely 

C.  N.  S.  438,  16  Am.  Rep.  737 ;  Board  of  that  everyone  in  the  community  is  per- 

Hcalih  V.  (-opcutt,  140  N.  Y.  12,  23  L.  tonally  annoyed  and  inconvenienced,  or 

R.  A.  465,  35  N.  K.  443.  that  the  health  of  the   community  had 

Under  an  indictment  charging  that  a  already  suflfered  injury.     West  v.  State 

pond  into  which  filth  is  discharged  is  a  (Ark.)  71  S.  W.  483. 

nuisance  which  endangers  the  health  of,  *  3  Humph.  39. 
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found  more  difficulty  in  defining  the  rights  of  the  individual  than 
they  have  those  of  the  public.  There  has  been  a  tendency  on  the 
part  of  some  of  the  courts  to  hold  that  a  nuisance  must  be  either  pub- 
lic or  private,  and  that,  if  it  affects  enough  people  to  be  public,  a 
private  citizen  has  no  right  to  maintain  an  action  on  his  own  behalf 
to  redress  it  But  the  later  and  better  doctrine  is  that  the  same  act 
may  amount  to  a  nuisance  which  is  both  public  and  private,  and  that 
the  public  may  proceed  to  redress  its  wrongs  so  far  as  they  are  af- 
fected; and  at  the  same  time  a  private  citizen  may  maintain  an  ac- 
tion so  far  as  he  has  sustained  an  injury  which  is  peculiar  to  him- 
elf.  He  will  not  be  permitted  to  champion  the  public  cause  and 
maintain  an  action  to  abate  a  miisance  in  which  he  has  no  interest 
otherwise  than  as  one  of  the  public;  but  if  he  has  a  peculiar  grievance 
he  may  maintain  an  action.  In  Wesson  v.  Washburn  Iron  Co,^  Judgo 
Bigelow  said  that  if  the  right  invaded  or  impaired  is  a  common  and 
[)ublic  one,  which  every  subject  of  the  state  may  exercise  and  enjoy, 
^uch  as  a  canal  or  public  landing  placo,  or  a  common  watering  place 
«m  a  stream  or  pond  of  water,  a  mere  deprivation  or  obstruction  of 
the  use,  which  excludes  or  hinders  all  persons  alike  from  the  enjoy- 
ment of  the  common  right,  and  which  does  not  cause  any  special  or 
|)eculiar  damage  to  anyone,  furnishes  no  right  of  action  in  favor  of 
any  individual,  although  he  may  suffer  inconvenience  or  delay  in 
iireater  degree  than  others  from  the  alleged  obstruction  or  hindrance. 
The  private  injury  in  this  class  of  cases  is  said  to  be  merged  in  the 
«'>inmon  nuisance  and  injury  to  all  citizens,  and  the  right  is  to  be 
vindicat^nl  and  the  wrong  punished  by  a  public  prosecution,  and  not 
hy  a  multiplicity  of  separate  actions  in  favor  of  private  individuals. 
And  in  application  of  that  doctrine  in  Jones  v.  Chanute^  it  was 
lu-ld  that  residents  of  property  abutting  on  an  open  sewer  into  which 
filth  is  drawn  so  as  to  constitute  a  nuisance  cannot  maintain  an  action 
for  its  abatement,  where  a  large  number  of  persons  are  affected  by  it, 
since  the  nuisance  is  public  and  cannot  be  abated  at  the  suit  of  pri- 
vate individuals.  The  court  in  making  that  decision  failed  to  keep 
in  mind  the  different  circumstances  which  may  render  a  nuisance 
public.  The  nuisance  may  be  public  in  one  case  because  the  act  con- 
stitutes an  interference  with  a  public  right,  for  the  redress  of  which 
no  individual  has  a  right  to  proceed.  In  another  case  the  nuisance 
is  public  because  it  affects  so  many  individuals  that  the  state,  as 
parens  patriw,  is  bound  to  t^ke  notice  of  it  and  proceed  to  abate  it. 
But  in  such  case  each  individual  may  proceed  to  recover  the  damages 

'13  Allen,  95,  90  Am.  Dec.  ISl.  *63  Kan.  243,  65  Pac.  2431 
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for  the  special  injury  to  him.  If  a  citizen  is  made  ill  or  suffers  spe- 
cial injury  by  sickness  in  his  family,  or  if  the  value  of  his  property 
is  specially  affected,  he  has  siioh  an  interest  as  will  entitle  him  to 
maintain  an  action ;  and  in  such  cases  the  public  may  proceed  by  in- 
dictment for  the  abatement  of  a  nuisance,  and  an  individual  may 
maintain  an  action  for  the  injuries  which  have  been  specially  in- 
flicted on  him.^  These  principles  will  be  found  permeating  the  cases 
which  have  dealt  with  the  abatement  of  nuisances  arising  out  of  the 
manner  of  dealing  with  water,  and  will  become  more  clearly  apparent 
as  the  discussion  proceeds. 

445.  Pond  or  artificial  water  ooune  as  a  nuisance. —  To  be  in  its 
best  condition  water  must  not  be  allowed  to  stand,  but  must  be  kept 
in  motion.  Therefore,  if  a  dam  is  placed  across  a  flowing  stream 
to  create  a  pond  to  supply  water  power,  the  conditions  are  such  that 
in  case  care  is  not  taken  the  pond  may  develop  into  a  nuisance.  A 
mill  pond  is  not  a  nuisance  per  se.^  But  the  stagnant  water  is  likely 
to  become  offensive  of  itself.  And  the  alternate  raising  and  lowering 
of  the  height  of  water  uncovers  portions  of  the  bed  in  sudi  a  way 
that  the  sun  may  cause  malarious  emanations  to  arise  from  it;  and, 
in  addition,  the  pond  is  very  likely  to  accumulate  debris  and  filthy 
matter  which  may  be  a  menace  to  health.^  Under  these  circum- 
stances the  public  have  a  right  to  proceed  to  abate  the  pond  whenever 
it  in  fact  becomes  a  nuisance.  An  express  grant  by  the  legislature  of 
the  right  to  maintain  the  pond  will  not  imply  the  right  to  maintain 
it  in  such  a  way  as  to  constitute  a  nuisance,  and  in  case  it  is  permit- 
ted to  become  such  tiie  public  may  proceed  to  abate  it*     The  right 

*Coin.  V.  Clarke,  1  A.  K.  Marsh.  323.  prosecution    or    private    action     whieh 

'^New  Castle  v.  Raney,  130  Pa.  546,  6  could  have  been  had  or  maintained  if 

L.  R.  A.  737,  18  Atl.  1066.  the  said  act  had  never  been  made,  other 

'A  milldam  becomes  a  nuisance  when  than  prosecutions  and  actions  for  such 

it  obstructs  the  water  to  such  an  extent  injuries  as  were  actually  foreseen  and 

that  it  overflows  its  banks  and  the  sur-  estimated  upon  such  inquisition.     Com. 

rounding  country  and  stagnates  and  be-  v.  Paris,  .5  Rand  (Va.)  691. 

comes  dead  in  pools,  where  the  air  along  The  commonwealth,  as  well   as  indi- 

the  highways  and  around  the  dwellings  viduals,  may  prosecute    an    indictment 

is  infected   with  noxious  and  unwhole-  againi^t    the    owner    of    a    milldam  for 

some  vapors,  and  the  health  of  the  ad-  keeping  up  and   continuing  such  dam. 

joining  country    is    sensibly    impaired,  if  the  same,  by  the  stagnation   of  the 

Doft glass  v.  State,  4  Wis.  387.  waters  occasioned  thereby,    annoys    the 

*Lumng    v.  State,    1    Chand.    (Wis.)  health    of    the    neighborhood,    notwith- 

178,  2  Pinney  (Wis.)  215,  52  Am.  Dec.  standing  such  mill  and  dam  are  erected 

153.  in   pursuance  of  a  statute  requiring  a 

Leave  granted  to  erect  a  mill  under  jury    to    inquire,    among    other    things, 

statutes  authorizing  the  construction  of  whether,  in  their  opinion,  the  health  of 

mills  is  no  bar  to  an  indictment  for  a  the  neighborhood  would  be  annoyed  by 

public  nuisance  created  by  its  construe-  the  stagnation  of  the  waters,  and.  if  il 

tioTi,  whore  the  statute  provides  that  no  appears  that  such  would  be  the  case,  the 

inquest    opinion    or    judgment    of    the  court  is  expressly  prohibited  from  giv- 

court  thereupon  shall    bar    any    public  ing  leave  to  build  such  mill  and  dam, 
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to  maintain  a  nuisance  cannot  be  acquired  by  lapse  of  time.*  And 
the  court  will  not  presume  a  lost  grant  of  a  right  to  maintain  it.^  But 
so  long  as  private  property  is  not  actually  taken  or  destroyed  the 
legislature  may  expressly  authorize  the  maintenance  of  a  pond  which 
may  prove  a  nuisance  to  persons  living  in  the  neighborhood.®  In 
fact,  so  far  as  the  interests  of  the  public  are  concerned,  there  is  noth- 
ing to  prevent  the  legislature  from  permitting  the  maintenance  of 
a  dam  in  such  a  way  as  to  constitute  a  nuisance^  if  it  wishes  to  do 
so ;  and  therefore  the  owmer  of  a  dam  cannot  be  indicted  for  the  crea- 
tion of  a  nuisance  affecting  public  health,  by  the  maintenance  thereof 
at  a  designated  height,  in  a  particular  manner  and  at  a  particular 
place  specified  by  an  act  of  the  legislature  authorizing  the  construc- 
rion  and  maintenance  thereof,  in  the  absence  of  any  condition  in  the 
p^rant  that  no  nuisance  shall  be  created  thereby,  as  the  l^slature, 
having  itself  determined  the  place,  height,  and  manner  of  construc- 
tion thereof,  must  have  had  in  view  all  the  consequences  to  follow 
from  the  doing  of  the  act  autliorized.''  Although  a  dam  is  erected 
by  authority  of  law  and  may  not  be  abated  as  a  nuisance,  neverthe- 
less its  owners,  who  in  certain  seasons  permit  it  to  retain  the  water, 
and  in  the  summer  draw  the  water  out  of  the  pond  so  that  vegetation 
decays  in  its  bed,  may  be  enjoined  from  so  operating  the  dam  as  to 
create  a  public  nuisance.®  The  one  in  possession  of  the  property  may 
be  held  responsible  for  the  nuisance  although  he  is  a  mere  agent  for 
others.*    And  the  court  will  not  refuse  to  abate  the  nuisance  upon  the 

where,  by  a  later  section  of  the  same  feeder  dam  as  part  of  a  canal,  under  au- 

act,  it  is*  provided  that  such  inquest  of  thority  of  law,  and  without  any  net  of 

the   jurors    and    opinion    of   the   court  wantonness  on  their  part,  although  such 

shall  not  bar  any  prosecution  or  action  dam  may  in  fact  be  a  nuisance, — espec- 

which  any  person  would  have  had  in  law  ially  where  one  of  the  trustees  is  ap- 

had  such  act  never  been  passed,  other  pointed   by,   and   represents,   the   state. 

than  for  such  injuries  as  were  actually  Butler  v.  State,  6  Ind.  165. 

foreseen  and  estimated  by  the  said  jury.  ^Stoughton  v.  State,  6  Wis.  291. 

Com.  V.  Clarke,  1  A.  K.  Marsh.  323.  *Pin€  City  v.   Munch,  42  Minn.  342, 

*8tate  V.  Rankin,  3  S.  C.  N.  S.  438,  6  L.  R.  A.  763,  44  N.  W.  197. 

16  Am.  Rep.  737;  Que«n  v.  Brewster,  8  *8tate  v.  Bell,  5  Port.  (Ala.)   366. 

U.  G.  C.  P.  208 ;   Douglass  v.  State,  4  But  the  widow  and  children  of  the  de- 

Wis.  387;     Wright    v.  Moore,    38    Ala.  ceased  owner  of  a  milldam,  erected  and 

593,  82  Am.  Dec.  731 ;  State  v.  Holman,  maintained  by  him  for  more  than  twen- 

104  N.  C.  861,  10  S.  E.  758;  Rliodes  v.  ty  years,  and  which  becomes  their  prop- 

Whiiekead,  27  Tex.  304,  84    Am.    Dec.  erty  by  descent,  cannot  be  convicted  of 

631;  Lewi»  v.  Stein,  16  Ala.  214,  50  Am.  maintaininf;  a  public  nuisance  under  a 

Dec  177;  State  v.  Phipps,  4  Ind.    515;  statute  providing  that  "whoever  builds, 

MUU  V.  Bail,  9  Wend.  315,  24  Am.  Dec.  erects,  continues,  or  keeps  up  any  dam 

160.  or  other  obstruction  to  any  stream  of 

•jPoteom  V.  Freeborn,  13  R.  I.  200.  water,   and   thereby  produces   stagnant 

^Neaderhouser  v.  State,  28  Ind.  257;  water  which  is  manifestly  injurious  to 

Butler  ▼.  State,  6  Ind.  1C5.  the  public  health  and  safety,  shall   be 

An  indictment  for  creating  or  main-  fined,"   etc.,  where  the  evidence   shows 

taining  a  nuisance  cannot  be  sustained  that  no    suit    of  any    kind    had    been 

against    canal    trustees   for   erecting   a  brought  against  the  decedent    in    rela- 
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ground  that,  when  the  dam  waa  erected,  the  water  waa  pure  and  no 
nuisance  existed,  and  the  present  condition  has  arisen  from  the 
gi-o>\'th  of  the  population  in  the  neighborhood  and  their  pollution  of 
the  water.  ^®  But  the  dam  will  not  be  removed  if  the  nuisance  can  be 
abated  by  other  means.^^  And  the  owner  of  the  dam  cannot  be  held 
liable  if  the  nuisance  was  created  by  strangers.*^  If  the  dam  oc- 
casions no  greater  nuisance  than  would  have  existed  without  it,  the 
owner  is  not  liable  to  criminal  prosecution.  And  the  question  wheth- 
er or  not  the  conditions  might  be  made  more  healthful  in  the  absence 
of  the  dam  is  not  an  admissible  test  of  nuisance  if  they  in  fact  had 
not  been  made  so.^^  But  if  the  dam  is  the  dire<ft  and  proximate 
cause  of  the  nuisance  it  may  be  abated.**  So  if  the  act  of  a  person 
contributes  essentially  to  the  creation  of  the  nuisance,  as  by  the  erec- 
tion of  a  dam  which  renders  the  water  stagnant,  or  produces  its  over- 
flow, so  as  to  cause  it  to  gather  in  pools  or  eddies  and  become  stag- 
nant, or  by  raising  it,  so  as  to  cause  the  decay  of  vegetable  matter  upon 
the  banks  of  a  stream,  w^hereby  unwholesome  gases  are  developed,  he 
is  liable,  even  though  natural  causes  combine  with  his  act  to  produce 
the  result**^  If  ponds  are  a  public  nuisance  the  legislature  may  di- 
rect the  removal  of  the  dams  without  providing  compensation  to  the 
owners,  since  there  is  no  property  right  in  the  maintenance  of  a  nui- 
sance; and  this  is  especially  true  if  compensation  is  provided.**  Al- 
though a  particular  structure  did  not  constitute  a  nuisance  during 
the  existence  of  other  structures,  it  may  be  abated  when  it  becomes 
a  nuisance  by  the  removal  of  such  others.*"^  The  failure  of  a  public 
board  to  perform  its  duty  and  clean  a  pond  will  not  prevent  the  abate- 

tioQ  to  the  dam,  and  fails  to  show  that  neighbors  will  be  less  or  as  little  an- 

the  widow  and    children,  or    either    of  noyed  as  in  the  erection  of  any  dam,  as 

them,  have  done  any  act  in  relation  to,  it  is  uncertain  that  any    such    ''annoy- 

or  in  connection  with,  the  dam  since  his  ance"  will  follow.    Smith  v.  Waddill,  1 1 

death.  Bruce  v.  State,  87  Ind.  450.  Leigh,  532. 

^""Board  of  Health  v.  Copcutt,  140  N.  '*State  v,  Holman,  104  N.  C.  861,  10 

y.  12,  23  L.  R.  A.  405.  35  N.  E.  443.  S.  E,  758. 

So,  in  a  criminal  action  for  the  main-  "Ft.  Worth  d  D.  C.  R.  Co.  v.  Scott,  2 

tenancc  of  a  nuisance  in  the  form  of  a  Tex.  App.  Civ.  Gas.  (Willson)  §  140.  p. 

stagnant   and   offensive   pond,   the   fact  137. 

that  much  of  the  corrupting  matter  that  "A/ii^er  v.  Craig,  11  N.  J.  Eq.  175. 

entered  the  pond  came  from  the  prem-  "That   a   municipal   corporation    ha< 

ises  of  witnesses  for  the  prosecution  is  maintained  a  bridge  abutment  in    the 

no  defense.     West    v.  State    (Ark.)   71  channel  of  a  river  in  such  a  way  as  to 

S.  W.  483.  interfere  with  the  natural  current  of  the 

^^Shepard  v.  People,  40  Mich.  487.  stream  and  render  the  foundations  of  a 

"^Siate  V.  Rankin^  3  S.  C.  N.  S.  438,  building   in  the   stream,    which    would 

16  Am.  Rep.  737.  otherwise  be  a  nuisance,  of  no  effect  up- 

^Beaoh  v.  People,  11  Mich.  106.  on  the  current,  will  not  prevent  it  from 

A  statutory  prohibition  of  the  erec-  maintaining  an  action  to  enjoin  the  con- 

tion  of  any  dam  whereby  the  health  of  tinuance  of  the  foundation  after  it  re- 

the  neighbors  shall  be  annoyed  docH  not  moves  the  bridge  abutment.     JKocAetler 

apply  if  the  jury  find  the  health  of  the  v.  Ervokson,  46  Barb.  92. 
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ment  of  it  as  a  nuisanee.*®  The  fact  that  the  pond  was  created  be- 
fore any  persons  lived  in  the  neighborhood  will  not  prevent  its  abate- 
ment where  it  becomes  a  nuisance  as  the  country  is  settled.^®  If  the 
pond  interferes  with  a  highway  it  is  subject  to  abatement  as  a  nui- 
sance.*® That  the  owner  of  the  dam  has  acquired  the  right  to  main- 
tain it  as  against  individuals  will  not  prevent  its  abatement  as  a  pub- 
lic nuisance.^*  A  diteh  constructed  under  authority  of  law  in  a  city 
to  supply  water  for  milling  purposes  is  not  a  nuisance  per  se  which 
the  city  can  summarily  remove  and  abate  by  a  mere  resolution  of 
the  council  declaring  it  a  nuisance,  without  a  judicial  determination 
I'stablishing  it  to  be  one  in  fact^^ 

445a.  Bight  of  individual  to  complain. —  As  already  indicated,^  if 
an  individual  is  specially  injured  by  a  nuisance  he  may  maintain  an 
action  to  recover  his  damages  or  to  obtain  its  abatement.  This  prin- 
ciple is  applicable  to  injuries  caused  by  a  mill  pond.  He  may  main- 
tain an  action  to  prevent  the  backing  of  water  onto  his  land,^  or  in- 
jury to  his  health.®  As  said  in  DeVaughn  v.  Minor*  if  one  lives 
within  the  sphere  of  operation  of  a  nuisance  caused  by  a  milldam 
about  to  be  erected  or  commenced,  affecting  health,  and  the  injurious 
consequences  are  not  merely  possible,  but,  to  a  reasonable  degree,  cer- 
tain, he  is  entitled  to  preventive  relief,  even  though  the  public  would 
be  likewise  affected.  So,  he  may  maintain  an  action  if  the  water  is 
turned  back  on  his  mill  wheel.*  But  to  warrant  an  injunction  it 
must  be  clear  that  the  pond  will  be  injurious  to  heaM,  or  will  other- 
wise constitute  a  nuisance  in  fact®  The  fact  that  the  pond  is  not 
the  sole  cause  of  the  ill  health  will  not  prevent  its  abatement  if  it 

^People  ▼.  Pelton,  .%  A  pp.  Div.  460,  feet  the  right  of  the  upper  owner,  whose 

55  N.  Y.  Supp.  815.  lands  are  overflowed  by  back  water  from 

"Queen  v.   Bretcster,  8   U.   C.   C.  P.  the  dam,  to  maintain  an  action  to  abate 

203 ;  Douglass  v.  State,  4  Wis.  387.  the  dam  as  an  existing  nuisance,  if  the 

''State  ▼.  Phipps,  4  Ind.  515.  right  to  maintain  it  has  not  been  per- 

But  to  constitute  the  damming  of  a  fected.     Mueller  v.  Fruen,  36  Minn.  273, 

water  course  so  as  to  turn  the  water  up-  30  N.  W.  866. 

on  a  highway  a  public  nuisance,  .it  must  *Holke  v.  Eermartf  87  Mo.  App.  125 ; 

be  8ho>vn  that  the  traveling  public  are  Story  v.  Hammond,  4  Ohio,  376;  Rich- 

to  some  extent,,  at  least,  impeded,  bin-  ards  y.  Daugh^rty,  133  Ala.  569,  31  So. 

dered,  or  obstructed  in  the  use  of  the  934;   Whitfield  v.  Rogers,  26  Miss.  84, 

highway  for   the   purpose   of   traveling  59  Am.  Dec.  244;  Miller  v.  Trueheart, 

over  it.     State  v.  Smith,  54  Vt.  403.  4  Leigh,  569. 

^Staie  V.  Phipps,  4  Ind.  515;  "New  Sor  The  sickness  of  plaintiff's  family,  \Se- 

lem  V.  Eagle  Mill  Co.  138  Mass.  8.  ing  properly  set  forth  in  the  petition  as 

**Denver  v.  Mullen,  7  Colo.  345,  3  Pac  due  to  the  negligent  and  improper  con- 

693.  struction  of  a  dam,  is  a  proper  element 

'  Sec  ante,  §  444.  of  damage.     Brown  ▼.  Chicago  d  A,  R, 

^Origsby  v.   Clear  Lake  Waterworks  Co.  80  Mo.  457. 

Co.  40  Cal.  396.  *  77  Ga.  809,  1  S.  E.  433. 

Whether  or  not  an  action  for  damages  ^Welton  v.  Martin,  7  Mo.  307. 

for  the  erection  of  a  dam  is  barred  by  *Holke  v.  Herman,  87  Mo.  App.  126; 

the  statute  of  limitations  does  not  af-  Thomas  ▼.  Calhoun,  58  Miss.  80;  Wilder 
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was  a  contributing  cause.^  The  right  to  maintain  the  nuisanoe  even 
against  individuals  cannot  be  acquired  by  prescription.®  Plaintiff 
in  an  action  for  damages  alleged  to  be  caused  by  sickness  occasioned 
by  the  damming  up  of  a  stream  of  water  by  the  embankment  of  a  rail- 
road company  is  entitled  to  reoover  the  value  of  drugs  used,  if  it  is 
proved  that  the  pond  caused  the  sickness.*  A  stockholder  in  a  cor- 
poration has  a  right  to  complain  of  a  nuisance  created  by  it  in  the 
maintenance  of  its  mill  pond  to  his  injury. ^^  It  does  not  follow,  as 
a  consequence  of  the  recovery  of  damages  for  injury  to  an  owner's 
property  and  to  himself  and  his  family  by  the  overflow  of  his  prem- 
ises from  a  milldam  across  a  stream  below,  that  the  nuisance  will 
therefore  be  abated ;  but  it  is  discretionary  with  the  court  whether  a 
removal  of  the  dam  shall  be  ordered  upon  the  evidence  adduced  on 
the  triaL^^  If  the  legislature  has  authorized  the  construction  of  a 
pond  in  such  a  way  that  it  must  inevitably  constitute  a  nuisance,  in- 
dividuals affected  by  it  cannot  maintain  an  action  against  the  owner 
of  the  dam  for  damages.  ^^  The  remedy  in  such  cases  is  to  test  the 
validity  of  the  statute  upon  the  ground  that  it  is  a  taking  or  dam- 
aging of  property  for  public  use  without  compensation.  While^  in 
the  absence  of  constitutional  restriction,  the  power  of  the  legislature 
is  absolute,  yet  it  is  unthinkable  that  under  any  form  of  government 
the  legislature  should  have  the  power  to  authorize  a  citizen  to  make 
a  use  of  his  property  which  will  absolutely  destroy  the  value  of  his 
neighbor's  property.  Such  conduct  is  not  legislation  but  confisca- 
tion, and  there  should  be  some  method  of  correcting  it  In  the  first 
place,  the  legislature  should  not  be  presumed  to  have  intended  to  per- 
mit such  a  result^  and  if  it  is  not  expressly  granted  it  should  not  be 
implied;  so  that,  in  case  the  pond  can  be  maintained  without  con- 
stituting a  nuisance,  the  o^vner  should  be  compelled  to  maintain  it 
in  that  condition ;  and  in  case  it  cannot^  then  the  destruction  of  the 
adjacent  property  should  be  held  to  be  a  taking  for  which  compensa- 
tion must  be  made.  In  one  case  it  was -held  that  equity  will  not  re- 
strain a  riparian  proprietor  from  erecting  a  dam  and  flowing  his 
own  land  for  the  public  convenience  when  any  injurious  effects  will 
be  confined  to  a  private  individual,  whose  interest  must  necessarily 
give  way  to  that  of  the  many,  unless  he  can  make  it  manifestly  ap- 

y.  8triokland,  55  N.  C.    (2  Jones  Eq.)  *Central  R,  d  Bkg,  Co.  ▼.  Wood,  61 

386;  Esson  v.  Wattier,  25  Or.  7,  34  Pac.  Oa.  515. 

756.  ''Leonard  ▼.  Spencer,  108  N.  Y.  338. 

^Riohards  ▼.  Dougherty,  133  Ala.  569,  15  N.  E.  397,  Affirming  34  Hun,  341. 

31  So.  934.  ''Cromicell  v.  Lo^ve,  14  Ind.  234. 

•Rhodes  V.  Whitehead,  27  Tex.  304,  84  ''Union  Canal  Co.  y.  0*Brien,  4  Rawle, 

Am.  Dec.  031.  359. 
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pear  that  so  great  a  difference  exists  between  his  injury  and  the  pub- 
lic convenience  as  bears  no  comparison,  and  the  erection  will  be  fol- 
lowed by  irreparable  mischief.^ ^  That  decision  is  so  fundamentally 
at  variance  with  the  modem  ideas  of  right  and  justice  that  it  can- 
not be  regarded  as  law  at  the  present  time. 

446.  Pollution  of  stream. — As  streams  flow  of  their  own  force,  they 
are  agents  for  the  dissemination  of  disease  little  inferior  to  the  air 
itself,  in  case  the  filth  which  becomes  a  source  of  disease  is  placed 
in  thenL  Therefore,  the  preservation  of  the  public  -health  and  the 
public  good  require  that  individuals  shall  have  no  right  to  place  in 
the  stream  matter  which  will  be  deleterious  to  the  public  health ;  and 
^uch  acts  on  the  part  of  the  individual  constitute  a  public  nuisance. 
As  stated  in  Paragon  Paper  Co.  v.  Stated  the  pollution  of  a  stream  by 
the  discharge  therein  of  offal  and  other  impurities  from  a  factory, 
rendering  the  water  impure  and  unfit  for  domestic  use  for  a  con- 
siderable distance,  killing  fish  and  rendering  the  atmosphere  offen- 
sive from  the  noxious  odors  arising  therefrom,  is  a  public  nuisance 
for  the  maintenance  of  which  the  owner  may  be  prosecuted.^  And 
the  pollution  of  the  stream  may  be  prevented  in  any  way  by  which 
that  result  can  be  effected.^  Even  if  the  person  guilty  of  creating 
the  nuisance  has  acted  under  authority  of  the  municipal  corporation, 
that  fact  will  not  protect  him  from  liability,  since  the  municipality 
cannot  authorize  the  creation  of  a  nuisance.^  So,  the  fact  that  the 
municipality  has  not  provided  means  for  the  disposition  of  the  filth 

"^AUy.  Om.  ew  rel  Bradsher  ▼.  Lea,  S.   W.   297;    Belton  v.   Baylor  Female 

38  N.  0.  (3  Ired.  Eq.)  301.  College  (Tex.  Civ.  App.)  33  S.  W.  680. 

^  19  Ind.  App.  314,  49  N.  E.  600.  One  of  the  proprietoiTs  of  a  mill  will 

*  Pollution  of  the  water  of  a  river  by  be  liable   for   criminal   prosecution   for 

means  of  refuse  from  a  sawmill  so  as  creating   a  nuisance   by   the    discharge 

to  destroy  the  fish  therein,  is  a  nui-  from  the  mil)  of  refuse  matter  so  as  to 

sanoe.     People  v.   Trttokee  Lumber  Co.  pollute  the  waters  of  a  canal,  although 

116  Cal.  397,  39  L.  R.  A.  581,  68  Am.  St.  the  proof  does  not  show  that  he  had 

Rep.  183,  48  Pac  374.  knowledge  of  the  fact  that  such  matter 

It  is  a  nuisance  to  cast  urine  into  a  was  allowed  to  be  discharged  from  the 
Mpring  of  water  near  a  public  highway,  mill  therein,  where  he  lived  in  the  vi- 
out  of  which  many  persons  in  the  vicin-  cinity  and  the  condition  of  things  com- 
ity and  travelers  along  the  road  are  ac-  plained  of  had  existed  for  more  than 
customed  to  use  water.  State  v.  Tay-  two  years,  so  as  to  create  a  presumption 
lor,  29  Ind.  617.  of    knowledge.     Mergentheim    v.    State, 

To  deposit  human  excreta  in  a  nat-  107  Ind.  607,  8  N.  £.  568. 

ural   water  course,   in   close   proximity  ^Belton    v.    Baylor    Female    College 

(12  miles  on  a  creek)    to  a  source  of  (Tex.  Civ.  App.)  33  S.  W.  680;  State  eso 

supply  from  which  water  is  used  for  do-  rel.  Board  of  Health  v.  Hutchinson,  39 

inestlc  purposes,  is  a  nublic  nuisance,  N.  J.  Eq.  218,  Affirmed  in  39  N.  J.  Eq. 

and   it   should   be   so   declared   by   the  669. 

court.    Com.  v.  Yost,  11  Pa.  Super.  Ct.  In  Burch  v.  State,  7  Ohio  N.  P.  379, 

323.  the  court,  in  refusing  to  pass  upon  the 

'Board  of  Health  v.  Casey,  18  N.  T.  S.  question    whether    permission    by    the 

H.  261,   3  N.  Y.   Supp.  399;  Belton  v.  trustees  of  a  township  to  drain  sewage 

Central  Hotel  Co.  (Tex.  Civ.  App.)   33  into  a  stream  would,  m  law,  in  a  prose- 
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is  immaterial.'  Tl^^  municipality  is  not  bound  to  keep  streams  with- 
in its  limits  clean,  and  it  cannot  be  held  liable  for  a  nuisance  create«l 
in  such  stream  by  individuals."  Statutes  usually  forbid  the  creation 
of  nuisances  by  the  pollution  of  water  courses,  and  they  will  be  con- 
strued to  effect  the  objects  for  which  they  were  intended.''  The  right 
to  maintain  the  nuisance  cannot  be  acquired  by  prescription.®  T* 
render  the  one  committing  the  act  subject  to  indictment,  he  mu-^t 
create  a  public  nuisance,  and  not  merely  one  affecting  a  single  in- 
dividual.* A.  municipal  board  of  health  may  make  rules  to  preven: 
the  pollution  of  streams  within  their  jurisdiction,  and  seek  the  ai '• 

cution  by  the  public  on  a  criminal  or  villc^e  for  domestic  purposes  withir. 
charge  for  unlawfuUy  corrupting  the  a  specified  distance  therefrom  by  t'.u 
stream,  be  a  complete  defense,  remarks  washing  of  sheep  therein  or  the  corral 
that,  if  a  complete  defense  in  such  a  ling  of  sheep  or  other  animals  Deir 
prosecution,  it  would  not,  however,  be  a  thereto,  the  refuse  from  which  wouM 
bar  to  a  recovery  for  damages  at  the  naturally  flow  into  the  stream.  Projti 
personal  suit  of  any  neighbor  injured,  v.  Burticson,  14  Utah,  258,  47  Pac.  ST. 
nor  in  an  action  in  equrty  to  enjoin  *Woodyear  v.  Schaefer,  57  Md.  1,  4(i 
them  from  doing  that  which  was  a  pri-  Am.  Rep.  419;  Boicen  ▼.  Wcndt,  Hi:. 
vate  nuisance,  doing  special  injury  to  Cal.  236,  37  Pac.  149 ;  Nolan  v.  Xt  ;> 
the  person  or  property  of  any  neighbor.   Britain,  60  Conn.  668,  38  Atl.  703:  Oi/ 

^Mergentheim  v.  State,  107  Ind.  567,  8  denshurg  v.  Lavejoy,  2  Thomp.  &  C.  S:'.; 
N.  E.  668,  Kelley  v.  Neic  York,  6  Misc.  516.  27  N. 

*Loughran  v.  Dea  Moines,  72  Iowa,  Y.  Supp.  164;  People  v.  Pclton,  36  App 
382,  34  N.  W.  172.  Div.  450,  56  N.  Y.  Supp.  815,  Affirm.  ! 

'A  navigable  river  is  a  public  place  in  159  N.  Y.  637,  53  N.  E.  1129;  North 
within  the  meaning  of  a  statute  making  Point  Cor.aol,  Trrig.  Co,  v.  Utah  d  8.  L 
it  unlawful  to  cause  offal  or  filth  to  be  Canal  Co.  16  Utah,  246.  40  L.  R.  A.  8.11. 
collected  or  remain  in  any  place,  to  the  67  Am.  St.  Rep.  607,  52  Pac.  168;  Bah- 
damage  or  prejudice  of  others  or  the  er  v.  Boston,  12  Pick.  184,  22  Am.  IXo. 
public.  Btaic  v.  Wabash  Paper  Co.  21  421 ;  Piatt  Bros.  v.  Waterbury,  72  Conn. 
Ind.  App.  167,  48  N.  E.  653,  61  N.  E.  631,  48  L.  R.  A.  691,  77  Am.  St.  Rep. 
949.  335,  45  AU.   154;   Bloomington  v.   Cos- 

The  object  of  a  statute  making  it  un-  tello,  65  111.  App.  407 ;  Litchfield  v. 
lawful  for  any  person  or  persons  to  Whitenack,  78  111.  App.  364;  Oircns  v. 
erect,  maintain,  or  keep  a  slaughter-  Lancaster,  182  Pa.  257.  37  Atl.  8,5 *^ : 
house  on  the  banks  of  a  stream  or  to  Martin  v.  Gleason,  139  Mass.  183,  29  X. 
throw  offal  or  carcasses  therefrom  into  E.  664;  Brookline  v.  Mackintosh,  131 
the  stream  or  upon  its  banks  when  the   Mass.  215. 

stream  flows  through  a  city  or  incorpo-  'A  riparian  owner  cannot  be  indicted 
ratetl  village,  being  to  preserve  the  pur-  for  a  public  nuisance  for  pollution  of  a 
ity  of  the  stream  through  the  city  or  vil-  stream  to  the  injury  only  of  a  lower  ri- 
lage,  a  slaughterhouse  which  cloes  not  parian  proprietor,  which  is  a  water-sup 
render  the  stream  impure  within  the  ply  company  taking  the  water  for  dn- 
oorporate  limits  would  not  be  within  mestic  purposes,  but  without  powers  of 
the  prohibition  of  the  law.  Oberich  v.  eminent  domain  and  therefore  unauthor- 
Oilman,  31  Wis.  495.  ized  to  divert  the  waters  for  sale.     Com. 

A  general  statute  making  that  a  pub-  v.  Yost,  197  Pa.  171.  46  Atl.  845. 
lie  nuisance  which  "annoys,  injures,  or  But  an  indictment  charging  one  with 
endangers  the  comfcrt,  health,  repose,  or  polluting  the  waters  of  a  river,  render- 
safety  of  three  or  more  persons"  is  not  ing  them  unwholesome  and  impure  to 
impliedly  repealed  in  so  far  as  it  makes  the  injury  of  three  persons  named  in  the 
it  a  public  nuisance  to  pollute  the  wa-  indictment  residing  along  the  river, 
ters  of  a  stream  by  corralling  animals  charges  a  public  or  common  nuisanct' 
near  thereto,  by  a  subsequent  statute  under  Iowa  Code,  §  4089.  which  provides 
making  it  unlawful  to  befoul  the  waters  that  **the  corrupting  or  rendering  un- 
of  any  stream  used  by  any  city,  town,  wholesome  or  impure  the  waters  of  any 
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of  oourtfi  to  enforce  them.^*^  But  a  board  of  health  must  act  formal- 
ly, and  not  arbitrarily  or  without  a  proper  hearing,  in  proceeding 
to  abate  a  nuisance.^^  Equity  will  not  restrain  the  pollution  of  a 
public  stream  to  the  injury  of  public  health  unless  the  complaint 
rests  upon  facts  appreciable  by  the  ordinary  citizen,  and  not  merely 
upon  theoretical  belief.  ^^  The  action  may  be  maintained  either  in 
the  jurisdiction  where  the  injury  occurs  or  where  the  pollution  is  ef- 
fected.^^  If  the  condition  of  the  stream  is  such  that  the  casting  of 
polluted  matter  into  it  constitutes  a  nuisance  only  at  certain  seasons 
of  the  year,  the  court  may  render  a  judgment  which  will  permit  the 
use  of  tlie  stream  when  it  can  be  done  witliout  creating  a  nuisance.*^ 
If  the  injury  is  caused  by  a  county  which  is  not  subject  to  suit,  the 
remedy  is  for  its  abatement  against  the  officials  who  create  the  nui- 
sance, and  not  against  the  county.^'  But  a  municipal  corporation  be- 
ing subject  to  suit  for  acts  committed  by  it  may  be  sued  for  the 
damages  resulting  from  its  acta  which  constitute  a  nuisance.'* 

447.  Stagnant  water  generally. —  As  appeared  while  we  were  dis- 
cussing the  question  of  drainage,'  a  citizen  has  no  right  to  maintain 
his  property  in  such  a  condition  that  it  will  constitute  a  public  nui- 
sance. If  it  is  located  below  the  level  of  the  surrounding  country  so 
that  water  stands  upon  it,  or  if  he  makes  excavations  in  it  which 
become  filled  with  stagnant  water,  which  is  a  menace  to  public 
health,  he  may  be  required  to  drain  it  at  his  own  expense  for  the  pur- 
pose of  abating  the  nuisance.^    But  the  remedy  for  such  condition  is 

stTeam  of  water  or  pond"  is  a  nuisance,  waters  thereof,  where  it  was  so  disposed 

Btate  V.  Bmith,  82  Iowa,  423,  48  N.  W.  of  under  a  contract  requiring  it  to  be 

727.  dumped  therein  at  least  15  miles  from 

^Bell  V.  Rochester,  33  N.  Y.  S.  R.  739,  the  city,  and  reserving  no  right  to  the 

II  N.  y.  Supp.  305.  city  to*  control  the  mode  or  manner  of 
*^Com,  V.  YMt,  107  Pa.  171,  46  Atl.  its  performance,  or  the  place  where  it 

845.  should  be  dumped,  but  only  the  right  to 

**8iate  ex  rcl.  Board  of  Health  v.  Ber-  suspend  the  work  and  relet  it  for  im- 

gen  County,  46  N.  J.  £q.  173,  18  Atl.  proper      and      imperfect      performance. 

465.  Kuehn  y.  Miltcaukee,  92  Wis.  2G3,  65  N. 

^State  ▼.  Herring,  21  Tnd.  App.  157,  W.  1030. 

60  Am.   St.   Rep.   351,  48   N.   E.   508;  ^Sec  an/e,  §9  1720/509. 

State  V.  Wahaah  Paper  Co.  21  InJ.  App.  "Under  a  statute  authorizing  cities  to 

167,  48  N.  E.  653,  51  N.  E.  949;  Com,  pass  by-laws  compelling  the  draining  of 

V.  Lyons,  1  Clark  (Pa.)  497.  ''grounds,    yards,    vacant    lot«,    cellars, 

^Belion    T.    Bri/lor    Female    College  private    drains,    sinks,    cesspools,    and 

(Tex-  Civ.  App.)   33  S.  W.  680.  privies,"  and  to  assess  the  owners  with 

^fjcfroie  v.  Monroe  County,  162  N.  Y.  the  ca<»t8  thereof  if  done  bv  the  council 

5G3,  50  L.  R.  A.  206,  57  N.  £.  185.  on  their  default,  and  to  charge  the  own- 

^Bacon  v.  Boston,  154  Mass.  100,  28  ers   of   property   drained    into  common 

N.  E.  9.  sewers  with  a  reasonable  rent  for  the 

But  a   municipal   corporation  is  not  use  of  the  same,  a  by-law  enacting  that 

liable  for  damages  to  fish  nets  in  a  lake  "all  grounds,  yards,  vacant  lots,  or  oth- 

from  garbage  carried  into  them  by  tlie  er   properties   abutting  on   any   street** 

ordinary  currents  and  moveroenta  of  the  should  be  drained  is  not  objectionable  ss 

Vol,  II. — ^Waters,  97. 
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the  druiuage  of  the  property,  and  not  a  criminal  pi-oceeding  against 
him  for  the  abatement  of  Uie  nuisance,  for,  as  said  in  Roberts  v.  Har- 
rison,^ the  accumulation  of  water  due  solely  to  natural  causes,  and 
not  contributed  to  by  any  act  or  negligence  of  the  owner  of  the  prem- 
ises on  which  it  accumulates,  by  the  evaporation  of  which  and  by  the 
decaying  of  large  masses  of  vegetable  matter,  noxious  and  deleterious 
ga.^(»  are  emitted  which  are  injurious  to  the  public  health,  does  not 
constitute  a  nuisance  for  which  such  owner  will  be  answerable.  The 
court  in  that  case  adds  that  he  cannot  be  required  to  abate  such  a  nui- 
sance. But  the  courts  are  continually  compelling  the  amelioration  of 
just  such  conditions,  and  there  seems  to  be  no  reason  why  the  individ- 
ual should  not  be  compelled  to  do  so.  He  has  absolutely  no  right  to 
cwn  property  which  is  a  nu^nace  to  public  health.*  A  municipality 
cannot,  however,  require  citizens  to  dispose  of  water  turned  onto  their 
property  by  it*     If  necessary  to  remove  the  nuisance  the  property 


including  other  properties  than  those 
mentioned  in  the  statute,  as,  if  it  be  at- 
tempted to  enforce  the  by-law  as  against 
any  kind  of  property  not  mentioned  in 
the  statute,  the  owner  or  occupier  may 
raise  the  question  that  neither  the  stat- 
ute nor  by-law  touches  him.  McCuteh- 
€m  V.  Toratito,  22  V.  C.  Q.  B.  613. 

» 101  Ga,  773,  66  Am.  St.  Rep.  342,  28 
8.  £.  995. 

*  Under  a  statute  making  it  the  duty 
of  the  board  of  health  to  cause  the  re- 
moval of  all  nuisances  which  may  have 
a  tendency,  in  its  opinion,  to  endaneer 
the  health  of  citizens,  its  determination 
that  a  pool  of  stagnant  water  is  a  nui- 
sance is  conclusive.  Kennedy  v.  Board 
of  Health  2  Pa.  St.  366. 

So,  under  a  statute  enacted  for  the 
public  health  and  safety,  and  declaring 
that  the  board  of  health  of  each  town 
shall  have  all  the  powers  necessary  and 
proper  for  the  preservation  of  the  pub- 
lic health  and  the  prevention  of  the 
spread  of  malignant  diseases,  and  that 
it  shall  be  its  duty  to  examine  into  all 
nuisances  and  sources  of  filth  injurious 
to  the  public  health,  and  cause  to  be  re- 
moved all  filth  found  within  the  town 
which  in  its  judgment  shall  endanger 
the  liealth  of  the  inhabitants, — such 
hoard  has  power  to  decide  conclusively, 
during  an  epidemic  of  contagious  dis- 
eases likely  tx)  have  been  caused  by  nox- 
ious exhalations  from  decaying*  matter, 
that  brush  placed  on  the  muddy  bottom 
of  a  river  for  the  purpose  of  growing 
oyster :>  was  a  nuisance  and  to  remove  it. 


Raymond  v.  FUh,  61  Conn.  80,  50  Am. 
Rep.  3. 

A  board  of  health  may,  for  the  pur- 
pose of  abating  a  nuisance  consisting  of 
an  overflowing  cesspool  on  private  prop- 
erty, connect  the  pool  with  a  common 
sewer,  and,  in  order  to  do  so,  enter  up- 
on the  property  and  lay  the  neoessaiy 
drain  pipe.  Conway  v.  Ru99eUf  151 
Mass.  581,  24  N.  £.  i026. 

It  is  a  question  of  fact  whether  or  not 
agents  of  a  board  of  health  acted  in 
good  faith  in  connecting  a  cesspool  with 
a  public  sewer  under  orders  of  the 
board,  where  they  laid  the  oonaeeting 
pipes  on  the  surface  of  the  ground,  and 
filled  the  lot  to  raise  the  ground  above 
the  pipe,  removing  structures  on  the 
land  and  entering  and  injuring  the 
house,  delaying  a  long  time  m  complet- 
ing the  work,  and  preventing  the  land- 
owner from  interfering  with  the  work 
by  threats  and  intimidation.     Ibid, 

^Hoffman  v.  MuBcalinc,  113  Iowa,  332^ 
85  N.  W.  17. 

A  city  may  not  tax  a  lot  owner  to 
pay  for  the  abatement  of  a  nuisance 
which  was  caused  by  the  act  of  the  city 
in  so  constructing  a  street  as  to  cause 
tlie  water  to  flow  and  remain  upon  the 
lots,  where  no  compensation  has  been 
made  for  the  damage.  Week$  v.  Mil- 
waukee, 10  Wis.  242. 

But  in  Smith  v.  Miltcaukee,  18  WLs. 
372,  it  is  said  that  the  right  of  the  lot 
owner  is  in  the  nature  of  an  equitable 
defense,  resting  upon  the  injustice  of 
•udi  a  use  of  a  proceeding  at  law;  that 
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owner  may  be  i-eqiiired  to  fill  the  property  to  grade.*  In  a  suit  to 
recover  expense  inciiri'ed  in  removing  a  nuisance^  when  prosecuted 
against  a  person  ou  tho  ground  that  he  caused  the  same,  but  who  was 
not  heard  and  had  no  opportunity  to  be  heard  upon  the  question  be- 
fore the  board  of  health,  he  is  not  concluded  by  the  findings  or  ad- 
judications of  the  board,  and  may  contest  all  the  facts  upon  which 
his  liability  is  sought  to  be  established.*^  And  the  public  authorities 
<'aiiuot  charge  the  property  owTier  with  any  greater  expense  than  is 
necessary  to  abate  the  n,uisance.'  Xor  can  it  destroy  property  or  in- 
terfere with  its  use  any  more  than  is  necessary.* 

448.  Water  in  street. — The  ponding  of  water  in  a  highway  to  tlie 
injury  of  abutting  property  constitutes  a  nuisance  the  same  as  though 
it  was  on  private  property.  Therefore,  where  the  municipality  in 
grading  its  streets  leaves  large  and  dangerous  holes  which  become 
filled  with  stagnant  water,  it  will  be  liable  to  abutting  property  own- 
ers injured  thereby.*  But  in  order  to  entitle  the  abutting  owne^  ti> 
re<-over  he  miist  prove  special  injury.^  And  where  a  portion  of  a 
street  has  been  washed  away  so  as  to  discommode  the  abutting  prop- 
erty owner,  he  may  compel  its  restoration  by  mantJainus.'*     Citizens 

the  owner  would  have  to  make  hi^  elec-  pense,  a  drain  sufficient  to  drain  an  en- 
tioD  among  his  various  remedies.  If  he  tire  swamp  area,  and  levy  arbitrary  as- 
should  recover  his  damages  at  law,  the  sessments  therefor  upon  adjacent  prop- 
assessment  might  be  enforced.  If  he  ertie^.  making  the  nuisance  a  pretext, 
neglects  to  resort  to  his  equitable  rem-  Haatj  v.  .1/f.  Vernon,  41  App.  Div.  366, 
edy  in  time,  he  may  be  held  to  have  58  N.  Y.  Supp.  581. 
waived  it,  and  be  confined  to  his  legal  *A  municipal  corporation  having 
remedy.  power  to  abate  nuisvmces  cannot  cause 

Undepefidenoe    v.     Purdy,    46     Iowa,  the  filling  up  of  a  slip  or  canal  within 

202;  horhach  v.  Omaha,  54  Neb.  83,  74  its  limits  upon  the  ground  that  it  has 

N.  W.  434.  become  a  nuisance  by  the  casting  into  it 

But  the  owner  of  city   lots  has   the  of  filth  which  it  might  have  prevented, 
right  to  maintain  their  surface  at  any  where  the  nuisance  might  have  been  re- 
grade  that  he  may  desire  so  long  as  he  moved  by  the  cleaning  of  the  slip.     Bab- 
ereates  or  maintains  no  nuisance  by  ao  cock  v.  Buffalo,  56  N!  Y.  268. 
doingy  and  the  city  may  not  order  the        'Hun  Antonio  v.  MuUaly,  11  Tex.  Civ. 
lots  to  be  raised  to  a  level  higher  than  App.  5S»6,  33  S.  VV.  256. 
necessary  for  the  purpose  of  preventing       In  such  a  case  the  measure  of  damago 
water  .standing  upon  them  to  the  injury  is    the    difference    between    the    market 
of  the  public,  for  the  purpose  of  abating  value  of  the  property  immediately  be- 
thc    nuisance    of    such    standing    water,  fore    and    immediately    after    the'  arts 
and  must  give  notice  to  the  owner  be-  cau.sing  the  injury.     Ibid. 
fore  raising  the  lot  to  any  degree.    Butth        *  Allen  v.  Parin,  1  Tex.  App.  Civ.  Cji*^. 
v.  Dubuque,  69  Iowa,  233,  28  N.  \V.  542.  (White  &  VVillson)   §  885,  p.  506. 

^8al<mt    V.    Eastern    R.    Oo.   98    Mass.        ^Hawmar  v.  Covington,  3  Met.   (Ky.) 

431,  96  Am.  Dec.  650.  404. 

*A  board  of  health  after  condemning       But  an  abutting  landowner   who  doea 

a  brook  as  a  nuisance  may  abate  it  and  not  own  to  the  center  of  the  .^street  can- 

inddentally  make  a  permanent  improve-  not    obtain    an    injunction     against    a 

ment  calculated  to  prevent  a  recurrence  municipal    corporation    to    restrain    the 

of  the  nuisance,  provided  the  work  bears  turning  of  a  stretim  along  the  street,  if 

a  necessary  relation  to  its  abatement ;  it  is  not  sho^'n  that  the  street  would 

but   it   cannot   construct,   at    large   ex-  thereby     be     permanently     obstructed. 
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will  be  enjoined  from  casting  polluted  water  into  the  street  so  as  tr. 
constitute  a  nuisance  to  abutting  property.*  And  a  lot  owner  may  bc» 
prohibited  from  permitting  water  to  flow  into  the  street  from  springs 
on  his  property.^  But  the  master  is  not  responsible  in  such  cases 
for  the  acts  of  his  servants.®  The  creation  of  pools  of  stagnant  water 
in  a  street  by  the  temporary  occupation  of  it  by  a  railroad  company 
while  altering  its  tracks  may  be  considered  in  estimating  the  injury 
caused  to  the  abutting  owner  by  such  occupation^  A  ditch  on  a 
railroad  right  of  way  for  the  drainage  of  surface  water  therefrom, 
dug  so  near  the  line  of  a  street  as  to  encroach  upon  the  street  by  the 
erosion  of  the  soil  of  its  banks,  may  be  abated  as  a  nuisance  and  re- 
covery had  for  dnmages  in  an  action  by  an  owner  of  the  lots  abutting 
on  the  opposite  side  of  the  street^  whose  use  of  the  lots  for  hotel  pur- 
poses is  materially  interfered  with.^  Water  tanks  erected  in  streets 
for  furnishing  water  for  street  sprinkling  purposes  by  a  private  in- 
dividual under  authority  from  a  mimicipality,  at  places  designated 
by  its  oflBcers,  are  not  public  nuisances  per  se.^  A  nuisance  having 
been  created  in  a  highway  by  the  closing  of  a  drain  because  of  misuser 
by  its  licensee,  a  municipal  corporation  cannot  require  the  licensor 
to  submit  to  a  further  misuser  to  secure  its  abatement.*® 

449.  Liability  of  nmnicipality. —  The  liability  of  a  municipal  cor- 
poration for  a  nuisance  created  by  it  is  the  same  as  that  of  individuals. 
But  it  cannot  be  held  liable  merely  because  a  nuisance  exists  within 
its  limits.    Thus,  no  recovery  can  be  had  against  a  municipality  for 

McMahon  T.  Council  Bluffs,  12  Iowa,  from  any  flowing  weU  or  spring  thereon 
2C8.  to  flo'V  upon  the  streets  or  aUejs  of  the 

And  a  municipality  is  not  liable  in  city  is  implied  from  its  express  power 
damages  to  the  ON^Tier  of  a  lot  fronting  to  control  the  streets  and  enforce  sani- 
on  a  street,  for  its  failure  and  neglect  tary  regulations,  and  is  not  a  "taking  of 
to  constmct  barriers  to  protect  such  private  property"  so  as  to  render  the 
street  from  being  washed  into  a  river  ordinance  unconstitutional,  but  merely 
along  the  banks  of  which  it  runs,  by  a  regulation  of  its  use  so  as  not  to  in^- 
reason  of  which  the  same  became  so  nar-  pair  the  usefulness  of  the  public  streets 
row  as  to  render  approach  to  such  own-  and  jeopardize  the  public  health.  Skagpn 
er's  lot  diflicult  and  dangerous,  where  v.  Martinsville,  140  Ind.  476,  33  L.  R. 
such  municipality  had  never  assumed  A.  781,  49  Am.  St.  Rep.  209,  30  N.  E. 
control  of  the  street  or  regarded  it  in   241. 

any  w<^y  as  coming  under  the  control  of       *Sloo.n  v.  titate,  8  Ind.  312. 
the  city  council,  and  it  had  been  in  that       ^McKeon  v.  Neic  York,  N,  B,  d  H.  R. 
condition  for  a  long  time  prior  to  the    Co.  75  Conn.  343,  61  L.  R.  A.  730,  53 
acquisition    of    the    territory    by     such   Atl.  t)66. 

city,  and  had  been  partly  or  wholly  'Reinkart  v.  Button,  58  Kan.  726,  51 
abandoned  as  a  public  highway.     Maya-   Pac.  221. 

ville  V.  (Stanton,  12  Ky.  L.  Rep.  580,  14  'Bavage  v.  Balem,  23  Or.  381,  24  L.  R. 
8.  W.  675.  A.  787,  37    Am.  St.  Rep.  688,  31   Pac. 

*8nuth  V.  Fitzgerald,  24  Ind.  316.  832. 

•The  power  of  a  municipal  corpora-        ^''CrosJand  v.  Pottsville,  126  Pa.  511, 
tion   to   pass   an    ordinance   prohibiting    18  AtL  16. 
lot  owners  from  permitting  the  water 
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a  mud  hole  on  land,  caused  by  the  accumulation  of  surface  water  in 
a  depression  left  thereon  by  the  owner  thereof  on  refilling  an  excava- 
tion made  by  him  for  the  purpose  of  connecting  a  private  sewer  con- 
structed by  him  with  a  private  sewer  on  adjoining  land  so  as  to  get 
access  tlirough  the  latter  to  a  city  sewer,  not  done  by  audiority  of  any 
ordinance  or  direction  of  any  city  official,  except  that  it  was  acqui- 
esced in  by  one  aldennan.*  No  action  lies  directly  against  a  city  by 
a  contractor  to  recover  the  amount  of  an  assessment  made  upon  a  lot 
for  work  done  in  abating  a  nuisance  created  by  the  grading  of  streets, 
on  the  ground  that  the  collection  thereof  might  be  enjoined  by  the 
owner,  where  it  does  not  appear  that  he  has  elected  to  avail  himself 
of  such  equitable  remedy,  and  he  might  elect  to  sue  at  law  for  the 
damages  occasioned  by  the  nuisance,  in  which  case  there  would  be 
no  objection  to  the  enforcement  of  the  assessment^  Nor  is  the  mu- 
nicipality liable  for  nuisances  committed  in  its  streets,  merely  be- 
cause it  authorized  the  doing  of  acts  which  might  have  been  done 
without  creation  of  a  nuisance.'  A  city  which  by  legislative  enact- 
ment annexes  territory  from  the  county,  upon  which  is  a  nuisance 
occasioned  by  the  collection  of  surface  water  in  a  large  ditch  and 
conduits  and  discharging  the  same  upon  private  land,  and  which  with- 
in two  months  after  notice,  there  being  no  evidence  of  what  would 
be  a  reasonable  time  therefor,  effectually  removes  the  nuisance,  is 
not  liable  for  its  maintenance,  to  the  owner  of  the  land  alleged  to 
be  injured  thereby.*  In  case  the  officials  of  a  county  conmiit  acts 
which  amount  to  a  nuisance,  the  remedy  is  against  them  and  not 
against  the  county,  unless  there  is  statutory  authority  to  bring  action 
against  the  county  for  the  redress  of  such  wrongs.  The  county  being 
a  subdivision  of  the  state  enjoys  its  exemption  from  liability  to  suit, 

^Richards  ▼.  Waupurif  50  Wis.  45,  17  annoy  the  citizens  of  the  city  in  the  use 

N.  W.  976.  of  the  street,  the  city  is  not  liable  for 

^Stnith  V.  Miltcaukee,  18  Wis.  63.  the  damages  done  to  a  building  by  ttie 

'A    city    which,    by    ordinance,   has  negligent  use  of  the  water  at  the  sta- 

granted  a  franchise  to  an  electric  street  tion,  because  of  its  failure  to  abate  the 

railway  company  is  not  liable  for  in-  station  as  a  nuisance,  under  a  statute 

jury    sustained    by    a   property    owner  which  confers  upon  it  exclusive  control 

whose    premises    were    flooded,   after    a  and  power  over  its  streets,  alleys,  and 

sudden   storm,    from   water   which    ran  public  grounds  and  highways,  and  au- 

into  a  hole  dug  in  a  gutter  in  front  of  thorit}'  to  abate  and   retnove  encroach- 

his   premises,  by  the  company,   for  the  ments  or  obstructions  thereon.     In  such 

purpose  of  erecting  a  pole.     Tatman  v.  a     en  so,     liability    ennnot    attacli    to    a 

Benton  Harbor,  115  Mich.  605,  74  N.  W.  municipal  corporation   for  a  mere  fail- 

187.  ure  to  exercise  its  governmental  powers. 

Where    a    water    station    is  erected,  Greenville  v.  Jirittoti,  10  Tex.  Giv.  App. 

without  the  consent  of  the  city  but  with  70,  45  S.  W.  070. 

its  knowledge,  so  that  it  encroaches  on       *RychHcki  v.  Ht,  Louis,  115  Mo.  662, 

the   Afxeet  and   constitutes  a   nuisance.  22  S.  W.  008. 
but  wbieh   does   not    interfere    with    or 
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unless  it  is  removed  by  legislation.'  The  hardship  from  this  rale 
is  more  apparent  than  real,  because  the  officers  who  commit  the  wrong 
may  always  be  compelled  to  redress  it^  and  they  are  personally  liable 
in  damages  for  the  acts  which  they  conmait  Under  this  rule  the 
county  is  not  liable  for  a  ditch  constructed  by  its  officials,  which  be- 
comes a  nuisance.®  Xor  where  a  drainage  ditch  is  constructed  in  such 
a  manner  as  to  constitute  a  nuisance  to  abutting  property  by  reaaon 
of  its  continued  overflow  onto  the  adjoining  land.^  And  the  same 
rule  applies  to  the  diversion  of  water  courses,^  and  to  the  construc- 
tion of  culverts  to  cany  a  ditch  under  a  highway,  which  is  so  small 
that  it  backs  the  water  onto  adjoining  property.® 

460.  Abatement  of  nuisance  by  indictment. —  The  creation  of  a  pub- 
lic nuisance  is  a  criminal  offense  for  which  an  indictment  will  lie  at 
common  law.^  That  form  of  procedure  must  contain  all  the  technical 
accuracy  required  of  common-law  indictments  generally.^  And  the 
all^ation  and  proof  must  agree  strictly.'     The  indictment  must  bo 


*Behu88ler  y.  Hennepin  County,  67 
Minn.  412,  39  L.  R.  A.  75,  64  Am.  St. 
Rep.  424,  70  N.  W.  6;  Lefroia  v.  Mon- 
roe County,  162  N.  Y.  663,  50  L.  R.  A. 
206.  57  N.  £.  185. 

"Z)(wAner  ▼.  MiU$  County,  88  Iowa, 
461.  56  N.  W.  468. 

'Green  v.  HarrUon  County,  61  Iowa, 
311.  16  N.  W.  136:  Nutt  v.  Mills  Coun- 
ty, 61  Iowa,  754,  16  N.  W.  536. 

*Fenton  v.  Salt  Lake  County,  3  Utah, 
423,  4  Pac.  241. 

•Packard  v.  Voltz,  94  Iowa,  277,  58 
Am.  St.  R«p.  396,  62  N.  W.  757. 

*To  sustain  an  indictment  for  a  nui- 
sance created  by  the  maintenance  of  a 
milldam  lawfully  erected,  it  is  not  nec- 
t^sary  to  show  that  the  particular 
structure  complained  of  produces  an  ef- 
fect more  injurious  to  the  public  health 
and  enjoyment  of  life  than  is  common 
to  such  structures,  but  only  that  it  so 
injuriously  affects  public  health  as  to  be 
in  fact  a  public  nuisance.  Douylaaa  v. 
State,  4  Wis.  387. 

A  court  of  general  criminal  jurisdic- 
tion is  not  deprived  of  its  jurisdiction 
of  an  indictment  for  a  nuisance  created 
by  a  dam  erected  under  a  private  stat- 
ute authorizing  the  same,  which  pro- 
vides that  siirh  dam  shall  be  a  nuisance 
which  may  be  abated  if  a  proper  lock  is 
uot  mainiiiined  therein,  and  prescribes 
the  manner  in  which  another  designated 
oourt  shall  ascertain  whether  it  injures 
or  endangers  the  health  of  the  inhabit- 
ants, and  directs  its  abatement  by  that 


court  in  that  case,  where  such  statute 
neither  expressly  takes  awa^  the  former 
court's  criminal  jurisdiction  nor  at- 
tempts to  confer  criminal  jurisdiction 
on  the  latter.  State  t.  Bell,  6  Port. 
(Ala.)  305. 

'An  indictment  for  maintaining  a 
milldam  as  a  common  nuisance  is  de- 
fective and  insufficient  as  not  l<»eating 
the  dam  with  sufficient  certainty,  wherr 
it  is  described  as  "i,  certain  milldam  la, 
about,  and  across  a  certain  stream  of 
water  in  said  county,  called  ElkUnd 
river."     Wood  v.  State,  5  Ind.  433. 

'An  indictment  for  maintaining  a 
dam  in  such  a  way  that  it  became  a  nol- 
sance  by  reason  of  the  collection  in  the 
pond  of  animal  and  vegetable  substan- 
ces brought  down  the  stream,  which  be- 
came nauseous  and  offensive  and  cor 
rupted  the  water,  is  not  sustained  by 
evidence  which  shows  that  the  injury  re- 
sulted from  the  alternate  rise  and  fall 
of  the  water  in  the  pond,  or  from  the 
action  of  the  sun  upon  the  vegetable  sub- 
stances gro¥nng  in  the  shallow  water  of 
the  pond.  People  v.  Toumsend,  3  Hill. 
479. 

Upon  a  conviction  for  the  offenae  of 
erecting  and  maintaining  a  dun  cooatt- 
tuting  a  nuisance,  a  judgment  ordering 
the  abatement  of  the  nuisance  is  im- 
proper, since  the  maintenance  and  con- 
tinuance of  a  nuisance  are  distinct  of- 
fenses.  Munson  V.  People,  5  Plark. 
Crim.  Rep.  16. 
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brought  in  the  jurisdiction  where  the  nuisance  is  located.*  If  the 
statutes  provide  for  the  punishment  of  such  offenses,  information  may 
be  filed  the  same  as  for  other  statutory  offenses.^  An  acquittal  upon 
an  indictment  for  maintaining  a  nuisance  resulting  from  the  erection 
of  a  pond  is  not  a  bar  to  an  indictment  found  upon  a  similar  charge 
nine  years  afterward.** 

451.  Bemedy  by  injunction. —  Where  the  remedy  at  law  is  not  ade- 
quate to  provide  successfully  for  the  abatement  of  a  nuisance,  resort 
may  be  had  to  equity  for  that  purpose.  A  municipal  corporation,  or 
the  officers  charged  with  the  ministerial  duty  of  preserving  the  health 
of  the  community,  may  resort  to  injunction  when  the  remedy  by  in- 
dictment or  similar  proceeding  to  abate  the  nuisance  might  be  inade- 
quate. Injunction  is  available  on  behalf  of  the  municipality  to  se- 
cure the  abatement  of  drains,  sewers,  and  cesspools  maintained  by 
citizens  in  such  a  manner  as  to  menace  the  public  health.*  Under  the 
New  York  statutes,  municipal  boards  of  health  may  maintain  suit« 
to  enjoin  the  creation  of  nuisances  within  the  limits  of  the  munici- 
pality which  are  dangerous  to  health.^  An  injunction  is  also  avail- 
able to  restrain  the  pollution  of  streams  and  water  courses  to  the  in- 
jury of  public  health.^    Conversely,  the  municipality  will  be  enjoined 

*  Indictment  does  not  lie  for  the  main-  in  the  erection  and  maintenance  of  a 
tenanoe  of  a  dam  constituting  a  public  milldam  across  a  stream,  proof  of  pos- 
nuisaneey  in  a  county  other  than  that  in  session  of  the  dam  in  connection  with  a 
which  such  dam  is  located,  although  in-  mill,  under  a  claim  of  right  through  sue- 
jury  therefrom  mav  result  in  another  cossive  grantees  from  the  original  build- 
county,  giving  a  private  right  of  action  er  of  the  dam,  who  constructed  the 
therein  for  the  damages  sustained,  -in  same  nndev  a  legislative  grant,  is  com- 
the  absence  of  legislation  providing  petent  as  showing  a  sufficient  title  there- 
therefor,  where  such  dam  is  not  located  to  as  against  all  persons  except  the  own- 
on  or  within  100  rods  of  the  boundary  ers  of  the  banks  against  which  the  dam 
line  to  as  to  bring  it  within  a  provision  abuts,  although  no  title  by  deed  in 
that  offenses  committed  on  or  within  shown,  yeaderhouser  v.  8t^te,  28  Ind. 
100  rods  of  the  boundary  line  of  two   257. 

counties   mav    be    prosecuted    in    either       ^People  v.  Townsendf  3  Hill,  479. 
cotm^.     Re^Eldred,  46  Wis.  530,  1  N.        'State    ex    rel.   Board   of   Uealih    t. 
W.  173.  Hutchinson,  30  N.  J.  Eq.  218 ;  Board  of 

'An  information  sufficiently  charges  Health  v.  Mapinnifi  Cotton  MilUj  46  La. 
an  offense  under  Neb.  Crim.  Code,  §  228,  Ann.  806,  16  So.  164;  Atty,  Gen,  v.  Ja- 
forbidding  damming  or  obstructing  a  inaica  Pond  Aqueduct  Corp.  133  Mass. 
water  course  causing  an  artificial  pond  361;  Hutchinson  v.  StatCy  39  N.  J.  £q, 
producing  stagnant  waters  which  shall  569;  Gould  v.  Rochester,  103  N.  Y.  46. 
be  manifestly  injurious  to  the  public  12  N.  £.  275;  Bell  v.  Rochester,  33  N. 
health  or  safety,  when  it  alleges  the  Y.  S.  R.  739,  11  N.  Y.  Supp.  303;  Board 
erection  and  maintenance  of  a  dam  in  of  Health  v.  Casey,  18  N.  Y.  S.  R.  2.')1, 
a  iitream,  whereby  an  artificial  pond  is   3  N.  Y^.  Supp.  390. 

raised  and  stagnant  water  is  produced  ^Board  of  Health  v.  Copcutt,  140  N. 
wberebv  the  air  was  and  now  is  corrupt-  Y.  12,  23  L.  R.  A.  463,  35  N.  E.  443,  Af 
ed,  onensive,  and  unwholesome,  and  firming  71  Hun,  149,  24  N.  Y.  Supp. 
manifestly    injurious    to    public    health    625. 

and  safety.     State  v.  Kendall,  38  Neb.       *Norfh    Point    Conaol.    trrig.    Co.     v. 

817,  57  N.  W.  525.  Utah  d  S.  L.  Canal  Co.  16  Utah,  246,  52 

In  a  proeecution  for  a  public  nuisance    Pae.   IdS  ;Brookline  v.  ifackintoah,  133 
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from  creating  or  maintaining  a  nuisance  where  it  is  an  injur v  to 
health  or  property  and  there  is  no  adequate  remedy  at  law.*^  But 
equity  will  not  interfere  in  such  cases  if  there  is  an  adequate  rcuiedy 
at  law.'  And  the  injunction  will  not  be  granted  where  the  evil  an- 
ticipated is  uncertain  and  contingent^  and  cannot  arise  for  several 
years,*  The  remedy  may  be  used  to  enjoin  the  municipalily  from 
polluting  a  water  course.^  But  where  the  fault  of  the  municipality 
is  in  not  providing  drainage  as  required  by  statute,  the  remedy  is 
by  mandamus,  and  not  by  injunction  to  restrain  the  pollution  of 
the  stream  with  sewage.^  Injunction  also  lies  against  acts  of  the 
municipality  which  constitute  a  nuisance  by  being  an  injury  to  navi- 
gation.' The  proceeding  in  equity  should  not^  as  a  rule,  be  on  the 
part  of  the  Attorney  General  on  behalf  of  the  public.  As  said  in 
AUy.  Oen.  v.  Hane^^  the  Attorney  General  is  not  authorized,  ex- 
cept in  unusual  cases,  to  proceed  as  relator  for  the  state  at  his  own 
instance,  and  by  information  in  chancery  sue  a  private  person  to 
abate  a  milldam  on  the  ground  of  its  being  hurtful  to  health.  As  a 
general  rule,  the  public  must  prosecute  in  such  a  case,  if  at  all,  at 
the  common  law,  and  afford  the  defendant  an  opportunity  to  have  the 
question  decided  by  a  jury.  And  in  Mississippi  &  M,  R,  Co.  v. 
Ward,^^  it  was  said  that  a  bill  in  equity  to  abate  a  public  nuisance, 
tiled  by  one  who  has  sustained  special  damages,  has  succeeded  to  the 
former  mode  in  England  of  an  information  in  chancery,  prosecuted 
on  behalf  of  the  Crown  to  abate  or  enjoin  the  nuisance  as  a  preventive 

Mass.  215;  Martin  y.  Qleaaon,  139  Mass.  ^Columhu9  ▼.  Hydraulic  Woolen  MUU 

183,  29  N.  E.  664;   Atty.  Gen.  eaf  rel.  Co.  33  Ind.  436;  Atty.  Gen.  v.  Bkittmg- 

Raleigh   v.   Hunter,   16   N.   C.    (1   Dev.  ham,  4  Kay  &  J.  528.     But,  as  In  other 

Eq.)    12;  Atty.  Gen.  v.  Steward,  20  N.  cases,  the  injunction  will  be  denied  if 

J.  Eq.  415,  21  N.  J.  £q.  340:  Atty.  Gen.  there  is  an  adequate  remedy  at  law,  or 

Y.  Blount,  11  N.  C.   (4  Hawks)   384,  15  a  case  for  equitable  relief  is  not  niade 

Am.    Dec    526;    Baltimore    v.    Warren  out.     Netcark  Aqueduct  Board  v.  Pas- 

Mfg.  Vo.  59  Md.  96.  saic,  46  N.  J.  Eq.  552,  20  Atl.  54,  22  Ati. 

*Ftofc  V.  RoeheMer,  46  Hun,  607;  Pet-  55,  Affirming  45  N.  J.  Eq.  393,  18  Atl. 

tigretP  ▼.  Bvansville,  25  Wis.  223,  3  Am.  106 ;  Washhum  &  M.  Mfg.  Co.  v.  Wor- 

Rep.  50;  Stoddard  v.  Saratoga  Springe,  oeater,  116  Mass.  458;  Atty.  Gen.  v.  Gee 

127  N.  Y.  261,  27  N.  E.  1030;  Beach  ▼.  L.  R.  10  Eq.  131,  23  L.  T.  N.  8.  299: 

Bknira.  22  Hun,   158 ;   Dierks  v.  High-  Bilte  v.  Ashland,  3  Pa.  Go.  Ct.  412. 

teay  Comre.  142  111.  197,  31  N.  E.  496;  •Glossop   v.    Heeton   d   Taleworth,   L. 

Butler  ▼.  Thomaeville,  74  6a.  570;  Dan-  R.  12  Ch.  Div.  102,  49  L.  J.  Ch.  89,  40 

hury  d  N.  B.  Co.  v.  yomoalk,  37  Conn.  L.  T.  N.  S.  736,  28  Week.  Rep.  111. 

109,  Approved,  Mootry  v.  Danbury,  45  *Breed  v.  I^ynn,  126  Mass.  367;   Hae- 

Conn.  550,  29  Am.  Rep.  703 ;  Flower  v.  kell  v.   New  Bedford,   108   Mass.   208 ; 

Low  Leyton,  L.  R.  5  Cb.  Div.  347,  46  L.  Boston  Rolling  Mills  v.  Cambridge,  117 

J.  Ch.  N.  8.  621,  36  L.  T.  N.  8.  760,  25  Mass.  396;  mil  v.  New  York.  139  N.  Y. 

Week.  Rep.  545.  495,  34  N.  E.  1090;  People  v.  St.  Louis, 

Hron  Works  v.   Borough,  3  Lane.  L.  10  HI.  351,  48  Am.  Dec.  339;  Yolo  Coun- 

Rev.    107;    Clapp  v.   Spokane,  53   Fed.  ty  y.  S<ioramento,  36  Cal.  193. 

515.  "  60  Mich.  447,  15  N.  W.  549. 

•Mo^ean    r.   Binghamton,    102    N.   Y.  ''2  Black,  485,  17  L.  ed.  31 U 
500,  7  N.  E.  424. 
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remedy.  The  private  party  sues  rather  as  a  public  prosecutor  than 
on  his  ovm  account;  and  unless  he  shows  that  he  has  sustained^  and 
is  still  sustaining^  damage  he  cannot  be  heard.  He  seeks  redress  of 
a  continuing  trespass  and  wrong  against  himself,  and  acts  on  behalf 
of  all  others.  The  erection  of  a  dam  will  be  enjoined  if  it  appears 
that  a  nuisance  will  probably  result.^^  And  its  continuance  will  be 
enjoined  whenever  the  interest  or  happiness  of  individuals  or  the 
community  may  require  the  nuisance  to  be  abated.  ^^  But  a  court 
of  equity  will  not  order  the  removal  of  a  milldam  on  the  ground  that 
it  is  a  nuisance,  producing  sickness  and  rendering  the  neighborhood 
nearby  permanently  unhealthy,  where  there  is  conflicting  testimony 
as  to  whether  or  not  the  overflow  from  such  dam  caused  the  sickness 
claimed,  and  that  a  removal  thereof  would  relieve  such  sickness,  or 
that  the  cause  of  such  sickness  might  not  be  otherwise  removed ;  but 
in  such  cases  courts  of  equity  will  refuse  to  interfere  until  the  right 
is  established,  and  the  nuisance  is  made  manifest  by  the  verdict  of  a 
jury  at  law.^*  Equity  will  not  restrain  the  erection  of  a  water  mill 
required  for  public  convenience  merely  because  it  will  affect  the 
liealth  of  a  single  family  or  of  a  few  individuals,  and  when  full  com- 
pensation can  be  made  for  injury  caused  by  the  flowage.**^  The  fact 
that  a  pond  is  maintained  in  violation  of  a  municipal  ordinance  will 
not  prevent  the  municipality  from  maintaining  a  suit  to  abate  it.'^ 
And  equity  will  not  interfere  if  there  is  an  adequate  remedy  at  law.^^ 
Nor  when  the  right  of  the  complainant  is  capriciously  insisted  on.** 
462.  Other  modes  of  abatement—  When  a  nuisance  is  created  with- 
in the  limits  of  a  municipal  corporation  so  as  to  constitute  a  menace 
to  the  health  of  its  citizens,  an  executive  board  may  be  given  power 
to  abate  the  nuisance  summarily,  regarding  the  rights  of  the  prop- 
erty owner  and  not  destroying  the  property  unnecessarily.*  A  gen- 
eral statute  authorizing  the  destruction  of  a  public  nuisance  by  the 
boards  of  health  of  cities,  and  further  providing  for  the  appointment 

^Atty.  Oefi.  €9  rel.  Raleigh  y.  Hunter,  several  years,  and  it  is  apparent  from 

IS  N.  C.  (1  Der.  £q.)  12.  the  aflidavita  in  the  case  that  very  con- 

^MamtmU  T.  Boyi%e,  36  Ind.  120.  flicting  testimony  exist«  as  to  the  facts. 

^Laseaier  v.   Qarrett,  4   Baxt.  36S;  Nehne  y.  darky  44  Ga.  617. 

New  OosfJe  Y.  Raney,  130  Pa.  546,  6  L.  ^Dwightry  y.  Warren,  85  N.  C.  136. 

R.  A.  191,  IS  Atl.  1066.  ^Pine  City  v.  Munch,  42  Minn.  34?. 

An  injunction  will  not,  before  a  jury  6  L.  R.  A.  763,  44  N.  W.  197. 

has  passed  upon  the  facts,  be  granted  to  ^''Rockland  v.  Rockland  Water  Go.  86 

restrain  the  operation  of  a  grist  mill  the  Me.  55»  29  Atl.  935. 

alternate  ebb  and  flow  of  uie  water  be-  ^Rosscr  v.  Randolph,  7  Port.   (Ala.) 

low  which,  in  the  usual  course  of  its  238,  31  Am.  Doc.  712. 

operation,  is  alleged  to  have  produced  ^State  v.   McfJulla,  16  R.   I.   196,   14 

sickness  in  the  neighborhood  and  in  the  Atl.  81 :   Dingily  v.  Boston,  100  Mass. 

family   of  the  complainant,  where  the  544:  Cohh  v.  Boston,  109  Mass.  438,  112 

eril  complained  of  has  been  going  on  for  Mass.  181 :  Phillips  v.  Middlesex  Coun- 
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of  such  boards  in  cities^  does  not  authorize  the  abatement  of  a  dam 
afl  a  public  nuisance  by  a  board  of  health  appointed  under  the  char- 
Tcr  of  a  particular  cily.^  The  authority  of  the  board  does  not  justii^ 
arbitrary  action  or  the  doing  of  anything  not  necessary  for  the  pub- 
lic health  or  welfare.*  If  property  does  not  constitute  a  nuisance,  the 
board  has  no  power  to  interfere  with  it*  Under  the  statute  relat- 
ing to  proceedings  by  local  boards  of  health  against  persons  creating 
a  nuisance,  proceedings  must  be  instituted  by  the  officers  of  the  local- 
ity where  the  nuisance  originates ;  hence,  the  board  of  health  of  the 
district  wherein  noxious  matter  is  discharged  into  a  river  must  pro- 
<eed,  and  not  the  board  from  a  district  lower  down  the  river,  although 
the  pollution  results  in  the  creation  of  a  nuisance  at  such  lower 
point*  The  imposition  of  a  penalty  by  statute  for  maintaining  a 
dam  in  such  a  way  as  to  constitute  a  nuisance  does  not  take  away  the 
right  of  abatement,  unless  that  remedy  is  made  exclusive.*  If  pri- 
vate property  is  interfered  with  without  right,  its  owner  is  entitled 
to  damages.*^  The  board  cannot  summarily  determine  whether  or 
not  the  thing  complained  of  constitutes  a  nuisance.®  And  the  prop- 
erty owner  may  enjoin  wrongful  interference  with  his  property.* 


ty,  122  Ma68.  258 ;  Phillips  v.  Middlesex 
Cwinty,  127  Mass.  262;  Cambridge  v. 
Munrofy  126  Mass.  496:  Bancroft  v. 
Camhridfje,  126  Mass.  438;  Read  v. 
Cambridge,  126  Mass.  427:  Farnswwth 
V.  Boston,  121  Mass.  173;  Cavaiuigh  v. 
Boston,  130  Mass.  426,  433,  434,  52  Am. 
Kep.  716,  1  N.  E.  834;  Latcrence  v. 
Webster,  167  Mass.  513,  46  N.  E.  123; 
Nickerson  t,  Boston,  131  Mass.  306: 
Watuppa  Reservoir  Co,  v.  Mackenzie, 
132  Mass.  71,  73:  Hannibal  v.  Richards, 
82  Mo.  330;  Brotcn  v.  Busscll,  L.  R.  3 
Q.  B.  251,  9  Best.  &  S.  1,  37  L.  J.  M.  C. 
N.  S.  65.  10  Week.  Rep.  511;  8t.  Helefis 
ChemicfU  Co.  v.  *Sf^  Helens,  L.  R.  1 
Exch.  Div.  196,  45  L.  J.  M.  C.  N.  S.  150,34 
J^.  T.  N.  8.  397 :  Huse  v.  Amesbury  Bd. 
of  Health,  103  Mass.  240,  39  N.  E.  1023. 
Town  authorities  have  power  to  abate 
a  nuisance  caused  by  a  mill  and  machin- 
ery run  by  water,  on  the  report  of  the 
board  of  health,  under  a  charter  by 
which  all  nuisances  are  under  the  su- 
pervision of  the  town  authorities  and  a 
board  of  health  is  create<l  whose  duty  it 
is  to  re]K>rt  nuisances,  whereupon  they 
may  be  summarily  abated,  although  an 
earlier  genernl  act  especially  provides 
for  the  abatement  of  that  particular 
class  of  nuisances  by  proceedings  before 
the  ordinary,  the  passage  of  such  gen- 
eral  net   not    preventing   the   legislature 


from  granting  broader  powers  to  such 
authorities.  Montezuma  v.  Minor,  79 
Ga.  191. 

■Shcpard  v.  People,  40  Mich.  487. 

'  A  board  of  health  having  power  to 
receive  and  examine  into  the  nature  of 
complainta  made  by  any  of  the  inhabit- 
ants concerning  nuisances  or  causes  of 
danger  to  health  has  no  authority  to  re- 
quire a  railroad  company  to  oonstruet 
openings  in  its  embankments  for  tbe 
flow  of  the  water  of  a  lake  to  prevent 
stagnation,  without  notice  to  the  rail- 
road company  and  giving  it  an  oppor 
tunity  to  be  heard.  People  ex  rel.  Netr 
York  C.  d  H.  R.  R.  Co.  v.  Board  of 
Health,  58  Him,  595,  12  N.  Y.  Supp.  561. 

*  Montezuma  v.  Minor,  73  Ga.  4S4. 

'^Reg.  v.  Cotton,  1  El.  &  El.  202.  28  L. 
J.  M.  C.  N.  S.  25,  5  Jur.  N.  S.  311.  7 
Week.  Uep.  62. 

•Httucick  V.  Morris,  3  Hill,  621. 

^Americus  v.  Mitehcll,  79  Ga.  807,  5 
S.  E.  201. 

'Rogers  v.  Barker,  31  Barb.  447. 

'People  ex  rel.  Copcutt  v.  Board  of 
Health,  140  N,  Y.  1,  23  L.  R.  A.  481.  37 
Am.  St.  Rep.  522,  35  N.  E.  320;  Clark 
v.  Syracuse,  13  Barb.  32. 

But  an  injunction  will  not  be  granted 
a  mill  owner  to  restrain  city  authorities 
from  summarily  abating  his  mill  pon<t, 
determined  by  them,  upon  report  of  the 
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The  remedy  is  by  certiorari,  and  not  by  prohibition,  if  town  authori- 
ties having  jurisdiction  of  the  abatement  of  a  nuisance  occasioned 
by  a  mill  and  machinery  run  by  water  do  not  follow  the  law  in  ad- 
ministering it  to  the  facts  of  the  case.^*^  A  municipal  corporation, 
and  not  its  board  of  health,  is  the  proper  plaintiff  in  an  action  to 
recover  the  cost  of  removing  a  nuisance  consisting  of  a  stagnant  pond, 
if  the  board  of  health  has  not  expended  its  own  money  in  removing 
the  nuisance,  and  had  no  funds  in  its  hands  for  the  purpose.^  ^  The 
fact  that  a  board  of  health  authorized  to  remove  nuisances  when  nec- 
essary for  the  preservation  of  the  public  health  did  not  remove  a  nui- 
sance^— ^in  this  case  brush  placed  on  the  bottom  of  a  river  for  the  pur- 
pose of  growing  oysters, — ^until  in  the  winter,  after  an  epidemic  of 
disease  had  subsided,  did  not  make  its  act  illegal,  it  having  refrained 
from  removing  it  during  the  summer  through  fear  that  by  so  doing 
the  poisonous  effiuvia  would  be  greatly  increased,  and  there  also 
being  danger  of  a  recurrence  of  an  epidemic  during  the  following 
summer.*^  Without  statutory  authority,  neither  a  municipal  cor- 
poration nor  its  board  of  health  has  power  to  erect  a  dam  on  the 
land  of  one  person  to  abate  a  nuisance  on  adjoining  land.^*  A  decre<5 
authorizing  the  raising  of  a  dam  to  a  certain  height  and  requiring 
the  removal  from  the  pond  of  all  timber  within  a  certain  time,  on  pen- 
ulty  of  having  the  same  abated  sls  a  nuisance  for  failure  so  to  do,  can- 
not, for  such  failure,  be  enforced  by  a  process  issued  by  the  clerk  of 
The  superior  court  to  the  sheriff,  commanding  him  to  pull  down  the 
«lam  and  abate  the  same  as  a  nuisance. ^^ 

458.  Eights  of  property  owner. — The  dangers  attending  the  contin- 
uance for  a  short  time  of  a  nuisance  of  the  class  which  we  are  now 
^considering  are  not  such  as  to  require  immediate  action  on  the  part 
of   the    authorities,    nor    to    abrogate    the    constitutional    provisions 

board  of  health,  to  be  a  nuiBance  affect-  is  the  proper  rpin<*dy  to  review  a  dcci- 

ing  the  health  of  the  community,  where  sion  by  a  board  of  health  requiring  the 

the  charter   and   ordinances  gave   Huch  opening  of  spaces  in  a  railroad  embank- 

aathorities  full  power,  upon  the  recom-  ment  for  the  flow  of  the  water  of  a  lake 

mendation   of  the  board   of  health,   to  to    prevent    Btagnation    and   injury  to 

abate  nuisances.     Amcricua  v.  Mitchell,  health,  which  will  involve  large  expen- 

79  Ga.  807,  5  S.  E.  201.  ses  to  the  railroad  company  and  which 

It  IB  said  in  that  case  that  "it  would  was  made  without  granting  it  any  hear- 

be  a  great  wrong  upon  the  pe<^le  living  ing.     People  ex  rel.  Neir  York  C.  d  B. 

in  crowded  cities  to  hold  that  in  every  R.  R.  Co.  v.  Board  of  Health,  5S  Hun, 

case  of  nuisance,  affecting  perhaps  the  605,  12  N.  Y.  Supp.  501. 

lives  of  hundreds  or  thousands  of  inhab-  ^^Salem    v.   Eastern  R.   Co.  98   Mass. 

itants,  city  authorities  would  have  to  go  481,  96  Am.  Dec.  650. 

through  a'  long  and  tedious  trial  before  ^^Raymond  v.   Fitih,  51    Coim.  80,  50 

the  court   and   jury,  before  they  could  Am.  Rep.  3. 

abate  or  abolish  a  nuisance."  ^K'ovafiagh  v.  Ronton,  139  Mast).  426, 

"•Montecuma  v.  Minor,  70  Ga.  191.  52  Am.  Rep.  716,  1  N.  K.  834. 

Where  no  appeal  is  allowed,  certiorari  ^*Wall  v.  Woolbright,  71  Ga.  256. 


1546  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [§  453 

US  to  due  process  of  law.  The  municipal  authorities  cannot  be  per- 
mitted to  act  arbitrarily  upon  their  own  knowledge  and  judgment^ 
but  the  one  who  is  alleged  to  be  maintaining  the  nuisance  is  entitled 
to  notice  and  an  opportunity  to  be  heard  before  his  property  is  sum- 
marily destroyed  or  the  alleged  nuisance  abated.*  So,  equity  will  not 
order  a  dam  to  be  taken  down  until  the  owner  has  been  heard.*  If, 
however^  the  nuisance  is  of  such  a  character  that  there  can  be  no  dif- 
ference of  opinion  as  to  its  being  in  fact  a  nuisance,  the  principle  is 
applicable  which  was  adopted  in  Salem  v.  Eastern  R.  Co?  where  it 
was  held  that  previous  notice  to  landowners  is  not  necessary  of  pro- 
ceedings of  the  board  of  health  for  the  removal  of  a  nuisance  con- 
sisting of  a  stagnant  pond,  since  such  proceedings  belong  to  the  class 
of  police  regulations  to  which  all  individual  rights  of  property  are 
held  subject.  The  nature  and  object  of  those  proceedings  is  such  that 
it  is  deemed  to  be  most  for  the  general  good  that  previous  notice  shall 
not  be  essential  to  the  right  of  the  board  of  health  to  act  for  the  public 
safety.  Any  notice  or  demand  to  remove  the  nuisance  is  sufficient 
which  puts  the  owner  of  the  property  on  inquiry.*  Where  a  statute 
providing  for  the  abatement  of  a  nuisance,  consisting  of  stagnant 
water,  requires  notice  to  persons  interested  before  proceedings  for 
abatement  shall  be  taken,  such  notice  must  be  given  before  an  assess- 
ment can  be  laid  on  the  property  owner.^  A  resolution  passed  by  a 
township  board  of  health  directing  that  a  notice  be  served  upon  land- 
owners, requiring  them  to  fill  up  a  ditch  which  partially  drains  sev- 
eral lakes  and  abate  the  nuisance  atid  menace  to  health  thereby  <M9ea- 
sioned,  which  notice  was  served  upon  but  one  person,  does  not  justify 
the  board  of  health  in  filling  up  the  ditch, — especially  where  the  pro- 
ceeding was  due  to  an  understanding  between  a  lower  mill  ownei* 
who  would  be  benefited  by  such  action,  and  the  board  of  health.® 

454.  Jurisdiction  over  offenses. — Suits  for  the  punishment  of  of- 
fenses cx)mmitted  upon  or  against  \vater  ways  must,  in  general,  be 
brought  within  the  jurisdiction  where  they  are  committed.  So  far 
as  the  jurisdiction  between  independent  nations  is  concerned,  it  has 
already  been  considered.^  With  respect  to  jurisdiction  within  a  state, 
the  jurisdiction  of  the  coimty  courts  depends  upon  the  boundaries  of 

"^People  ex  rel,   Copcutt  v.  Board  of  MnsR.  431;    middlehrooks  v.  Alayney  9S 

HealtK  140  N.  Y.  1,  23  L.  R.  A.  481,  37  Ga.  449,  23  S.  K.  398. 

Am.  St.  Kep.  522,  35  N.  E.  320.  ^Orace  v.  Board  of  Health,  13.5  Mass. 

'Von  Bergen  v.  Van  Bergen,  2  Johns.  490. 

Cli.  272.                                  '  *C/irw»e  v.  Middleton,  123  Mich.  647,  SS 

»  98  Mass.  431.  X.  W.  612. 

*Cloverdale  v.  Smith,  128  Cal.  230,  60  '  Sef^  ante,  |§  7,  8. 
rac.  851;   fialcm   v.   Eastern   R.  Co.  98 
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the  cHiiiiity  within  which  they  are  located,  and  that  question  has  al- 
ready been  considered.^  The  cases  illustrating  the  application  of  the 
rule  show  that^  if  a  county  is  bounded  by  a  river,  its  courts  have  no 
jurisdiction  of  an  offense  committed  on  the  opposite  bank  ;^  but  that 
the  courts  of  counties  bordering  upon  a  water  course  may  be  given 
concurrent  jurisdiction  over  the  stream.*  Counties  and  towns  bor- 
dering on  a  sea  coast  or  lake  have  no  jurisdiction  over  the  water  be- 
yond their  limits,  but  their  jurisdiction  may  be  extended  to  the  bor- 
ders of  the  state  if  the  legislature  sees  fit  to  make  the  extension.^  In 
case  a  municipal  corporation  extends  to  the  shore,  its  jurisdiction  will 
extend  as  the  shore  grows  by  accretion.**  So,  for  jurisdictional  pur- 
poses, land  forming  a  bar  in  a  river  is  within  the  county  from  which 
it  is  separated  only  by  a  slough,  and  not  in  that  from  which  it  is  sepa- 
rated by  the  main  channel  of  the  river,  where  the  condition  is  not 
changed  in  that  respect  since  the  creation  of  the  counties,  of  which 
the  river  generally  was  made  the  boundaries.'^  Tex.  Rev.  Stat  art. 
1198,  which  subjects  everyone  who  is  liable  to  suit  to  be  sued  in  the 
county  in  which  he  has  his  domicil,  annuls  the  technical  rules  of  com- 
tnon  law  regarding  transitory  and  local  actions ;  and  where  the  lands 
of  a  plaintiff  situate  on  the  bank  of  the  Rio  Grande  river  are  injured 
by  an  overflow  caused  by  an  obstruction  placed  in  the  bed  of  the  river 
by  defendant  on  tlie  Texas  side,  the  defendant  is  properly  sued  in  the 
county  in  Texas  which  borders  on  the  river  where  the  obstruction  was 
placed,  the  defendant  being  a  resident  of  that  county.® 

•  Sec  ante,  S  425.  *8tate  v.  McDonald,  109  Wis.  506,  85 

*Thc  courts  of  a  county  bounded  by  a  N.  W.  502;  State  v.  Davis,  25  N.  J.  L. 

river  have  no  jurisdiction  of  a  crime  if  .386. 

committed  on  the  opposite  bank  of  the  ITie  courts  of  a  county  bounded  by  a 
river  in  another  county  at  a  point  where  river  have,  under  the  Alabama  statutes, 
the  river  is  more  than  i  a  mile  wide,  jurisdiction  to  punish  the  violation  of  a 
either  under  S  3720  of  the  Alabama  statute  against  gambling,  where  such 
Code,  providing  that  when  an  offense  is  violation  occurred  on  a  ferryboat  an- 
oommitted  on  the  boundary  of  two  or  chored  in  the  middle  of  the  river  be- 
more  counties  or  within  a  quarter  of  a  tween  that  and  the  adjoining  county, 
mile  thereof  the  jurisdiction  is  in  either  Dickey  v.  State,  68  Ala.  508. 
county,  as  jurisdiction  thereunder  ex-  *Mahlcr  v.  Nortcich  d  N.  Y.  Transp, 
tends  only  to  a  quarter  of  a  mile  from  Co.  35  N.  Y.  352,  Reversing  45  Barb, 
its  own  shore;   or  under    §   27  of  the  226. 

Code,  providing  that  such  counties  have  ^Ltike  v.  Brooklyn,  43  Barb.  54. 

jurisdiction  over  the  river  in  question  ^Vogelsmeier  v.  Prendergaat,  137  Mo. 

on  the  part  of  each  to  the  water's  edge  271,  39  S.  W.  83. 

opposite  its  own  territory,  «s  jurisdic-  *Armendiaz  v.  Slilhnan,  54  Tex.  623. 
tion    thereunder    extends   only    to    the 
mnrj>in  of  the  river.    Jackson  ▼.  Siaie^ 
90  Ala.  690^  8  8o.  802. 


PART  III. 

RIGHTS  BETWEEN  INDIVIDUALS. 


1549 


PART  III. 

RIGHTS  BETWEEN  INDIVIDUALS. 


CHAPTEE  XIX. 

RIGHTS  IN  WATEK  COURSE. 

I.  What  is  a  wateb  cx>ubseT 

455.  Elements  of  problem. 

455a,  Swale  or  ravine  as  water  couraeu 

456.  Necessity  of  channel. 

457.  Source  of  supply. 

458.  The  water  must  flow. 

459.  Definition  of  water  course. 

460.  Recognition  and  termination. 

II.  RlPABIAIY  BIGHTS. 

461.  What  are  rights  of  riparian  owner? 

462.  Riparian  rights  are  property. 

463.  Upon  what  does  right  depend?  ^ 

463a.  What  is  riparian  land? 

464.  Right  to  flow  of  stream. 

464a.  Right  to  preserve  flow. 

465.  Right  to  use  water. 

466.  What  is  reasonable  use? 

467.  Priority  between  uses. 

468.  What  gives  right  to  complain? 

469.  Right  is  continuous. 

470.  Contract  rights. 

471.  Utilization  of  power. 

471a.  Interference  with  stored  water. 
471b.  Common  interests  in  single  privilege. 

472.  Destruction  of  rights. 

473.  Rights  in  products  of  water. 

473a.  Ice. 

474.  Protection  of  riparian  rights. 

III.  iNTEBFEBENCE  WITH  FLOW  OF  STREAM. 

475.  Right  to  pond  water. 

476.  Manipulation  of  flow. 
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477.  Other  interferenee  with  flow. 

477a.  Drawing  down  natural  reservoir. 

478.  Facilitating  evaporation  from  stream. 

479.  Interference  with  flow  by  improvements. 

479a.  Causing  channel  to  fill  up. 

480.  Right  of  lower  owner  to  remove  ohstruetion. 

481.  Right  to  object  to  obstruction. 

482.  Who  may  bring  suit? 

483.  Remedy. 

484.  Recovery  for  injuries. 

485.  Damages. 

486.  Deflection  of  current  in  stream. 

487.  Hastening  flow  of  water. 

488.  Hastening  by  drainage. 

IV.  CHABQE  IK  CBANXKL  OP  8TBXAX. 

489.  No  right  to  change  channel. 

490.  Change  effected  by  negligence. 

491.  Rights  conferred  by  change  of  diannd. 

492.  Remedy  for  injuries  caused  by  changew 

493.  Contracts. 

494.  Limitation  of  actions;  damages. 

V»  DiVEBSION  OF  WATER  FBOM  STBBAM. 

495.  Right  to  divert  for  use  on  land  of  upper  proprietor. 

496.  The  water  cannot  be  diverted  from  its  course. 

497.  Diversion  for  use  on  non riparian  land. 

498.  Right  to  divert  water  which  has  been  added  to  the  stream. 

499.  Complainant  must  be  injured. 

500.  Means  and  purpose  of  diversion. 

601.  Stream  must  exist  to  make  diversion  illegal. 

602.  Liability  for  injury  caused  by  diverted  water. 
503.  Permissive  diversion. 

604.  Rights  of  tenants  in  common* 
505.  Remedy. 

50oa.  Equitable  relief. 

505b.  Restoration  of  stream. 
606.  Right  to  maintain  action  for  diversion. 
507.  Who  is  liable  for  diversion? 
608.  Estoppel. 

509.  Procedure  and  defenses. 
610.  Damages. 
VI.  Interference  with  streabi  for  oonvenibncc  of  fubuc. 

511.  Right  to  interfere  with  stream  for  public  oonvenienoe. 

512.  Obtaining  right  by  condemnation  or  contract. 

513.  Liability  for  injuries. 
614.  Damages. 

VII.  Pollution  of  stream. 

515.  Stream  must  not  be  polluted. 

5IG.  Rensonnble  use  the  test. 

517.  rf^mplainnnt's  right  must  be  infringed  to  gfve  right  of  actio«. 
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618.  Pollution  by  mining  operations. 
518a.  Washing  of  ore. 
518b.  Drainage  of  mine. 
518c.  Remedy  for  injury. 

519.  Right  to  cast  (Uhrit  into  stream. 

520.  Other  injuries. 

521.  Rights  acquired  by  prescription. 

522.  Pollution  may  be  enjoined. 

523.  Other  remedies. 

524.  Procedure. 

525.  Defenses. 

525a.  Contribution  by  others  to  poilutlm. 

526.  Contraet  rights. 

527.  Damages. 

vm.  Rights  of  oppositb  fbofbiktobs. 

528.  Extent  of  rights  in  water. 

529.  Effect  of  island  in  stream. 

530.  Changing  current. 

531.  Construction  of  dam. 

532.  Change  of  natural  rights. 

533.  Remedy  for  injury. 

UL  PRESCBIPTIVE  bights  in  WATEB  OOUBflOB. 

534.  Rights  acquired  by  priority  of  use. 

534a.  Effect  of  WUliams  v.  Jfoi'elofui  in  Amerfiea. 
534b.  Rule  in  Massachusetts  and  Maine. 

535.  Right  may  be  acquired  by  prescription. 

536.  No  adverse  right  to  reoeive  flow  of  stream. 

537.  Use  must  be  adverse. 

538.  Use  must  be  notorious. 

539.  Use  must  be  continuous. 

540.  What  acts  are  adverse. 

541.  What  time  is  necessary  to  give  rights 

541a.  When  time  begins  to  run. 

542.  Extent  of  right  acquired. 

543.  Rights  in  artificial  channeL 

544.  Protection  of  right. 

545.  Abandonment  of  right. 

I.  What  is  a  watbb  ocubss.. 

4B5.  Elements  of  problem. — The  question,  What  is  a  water  coarse? 
has  given  the  courts  much  trouble.  There  are  several  characteristics 
of  a  water  course,  some  of  which  may  be  present  in  some  cases,  and 
others  inother  cases,  and  one  or  more  of  the  distinguishing  character- 
istics may  be  lacking  in  a  particular  case,  and  yet  not  destroy  the 
character  of  the  stream  as  a  water  course.  Courts,  in  dealing  with 
particular  cases,  have  found  as  a  fact  that  a  water  course  did  or  did 
not  exist,  and  have  mentioned  the  fact  which  appealed  to  them  most 
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strongly  in  making  tbeir  decision,  and  apparently  made  their  de- 
cision because  that  fact  did  or  did  not  exist,  while  the  thing  mentioned 
by  them  was  only  one  of  numerous  elements ;  so  that,  in  another  case, 
an  exactly  opposite  conclusion  was  reached  upon  the  question  of  fact^ 
although  conditions  as  to  the  el^nent  named  were  the  same.  In  most 
cases  there  is  little  difficulty  in  determining  whether  or  not  a  water 
course  exists,  as  a  question  of  fact.  The  characteristics  of  a  water 
course  are  as  easily  recognized  as  are  those  of  most  physical  objects, 
and  if  the  question  is  left  to  be  decided  by  the  jury  as  a  question  of 
fact,  as  it  should  be,^  there  will  be  little  difficulty  in  any  case.  There 
are,  however,  certain  definitions  which  have  been  given  by  the  courts 
which  may  aid  the  jury,  more  or  less,  in  arriving  at  their  conclusion. 
Courts  have  been  occasioned  much  embarrassment  in  arriving  at  their 
conclusions  by  the  attempt  to  bring  matters  of  drainage  and  of  water 
courses  within  the  same  rule.  A  water  course  is  a  thing  in  a  class 
by  itself.  Certain  rights  attach  to  it  on  bclialf  of  riparian  owners 
and  the  law  has  certain  rules  applicable  to  it  which  are  designed  to 
promote  the  largest  use  of  it  by  the  greatest  number  of  persons.  On 
the  other  hand,  the  question  of  drainage  is  a  matter  by  itself,  and  de- 
pends upon  the  maxim  Sic  utere  tuo  ni  alienum  non  Iwdofi,  Some 
rules  with  respect  to  drainage  are  the  same  as  those  with  respect  to 
water  courses,  and  others  are  entirely  distinct,  and  it  only  creates  un- 
certainty with  respect  to  the  law  applicable  to  both  to  attempt  to  put 
them  in  the  same  class.  This  attempt  was  needless,  but  was  appar- 
ently made  necessary  by  the  fact  that  a  few  early  cases  in  this  oountry 
refused  to  recognize  any  right  of  drainage,  so  that,  in  order  to  pre- 
serve drain  ways  and  protect  individual  property  from  destruction  by 
being  rendered  wet  and  unfit  for  use,  it  seemed  to  be  necessary  to  es- 
tablish the  existence  of  a  water  course  to  carry  the  drainage  away. 
Of  course,  in  most  cases,  tliis  attempt  failed,  as  it  should  have  done, 
because  a  water  course  is  not  necessary  to  drainage,  as  will  be  seen 
when  we  come  to  consider  the  question  of  drainage.^  Eliminating  the 
question  of  drainage  from  the  problem,  its  solution  becomes  easy, 
for  a  water  course,  considered  solely  by  itself,  must  be  such  as  to  have 
those  physical  characteristics  which  give  rise  to  tlie  rights  of  riparian 
owners,  and  there  can  be  no  water  course  where  the  flow  of  water  is 
of  such  a  character  that  no  valuable  rights  attach  to  it.  With  this 
principle  in  mind,  we  will  examine  the  various  characteristics  which 
have  been  held  to  distinguish  a  water  course,  and  attempt  to  draw 

^Vemum  v.  Wheeler,  35  Ilun,  56.  "Sec  pmt,  chap.  xxix. 
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from  them  a  definition  which  may  aid  the  jury  in  arriving  at  an  in- 
telligent conclusion. 

455a.  Swale  or  ravine  as  water  course. — ^Most  of  the  discussion  no- 
ticed in  the  preceding  section  was  rendered  necessary  by  the  confusion 
of  water  courses  with  the  right  of  drainage,  and  with  the  attempt  to 
establish  ravines  and  swales,  through  which  the  surface  water  was 
accustomed  to  drain,  as  water  courses,  for  the  purpose  of  establishing 
a  right  to  such  drainage.  Of  course,  it  cannot  be  contended  that  a 
depression  or  natural  drain  way,  which  merely  carries  the  water  in 
i-ainy  seasons,  is  a  water  course.  It  presents  none  of  the  character- 
istics of  a  water  course  except  that  at  times  water  flows  in  it ;  but  it  is 
not  valuable  for  the  promotion  of  any  riparian  right,  and  the  only 
thing  that  it  is  valuable  for  is  drainage.  Eliminating  that  element 
which  has  no  place  in  any  discussion  of  what  is  or  what  is  not  a  water 
course,  and  no  one  would  contend  that  such  a  depression  was  a  water 
course.  There  is,  however,  a  difference  in  the  swales  themselves.  In 
many  instances,  in  a  section  of  country  which  was  formerly  covered 
with  woods  which  have  been  cleared  away,  the  swale  is  the  bed  of  a 
stream  which  used  to  run  more  or  less  continually,  but  which  grad- 
ually dried  up  as  the  land  w^as  cleared,  and  which  now  contains  water 
<mly  when  the  land  is  well  saturated.  In  such  cases  the  spring  which 
formerly  was  strong  enough  to  maintain  a  running  stream  and  which 
is  still  strong  enough  to  do  so  at  certain  seasons  of  the  year  may  be 
found,  and  if  such  are  the  facts  the  further  fact  that  at  some  portions 
of  the  year  the  bed  become;^  dry  does  not  destroy  the  character  of  the 
water  course.  But  in  the  absence  of  such  source  a  swale,  ravine,  or 
gully,  which,  because  of  its  form,  facilitates  the  drainage  of  the  coun- 
try at  certain  seasons  of  the  year,  is  not  a  water  coursa^  In  Los 
Angeles  Cemetery  Asso.  v.  Los  AngeleSy^  it  is  said  that  to  constitute 
a  water  course  there  must  be  a  stream  usually  flowing  in  a  particular 

^Gregory  v.  Bush,  64  Mich.  37,  8  Am.  Kan.    214,    37    Am.    Rep.    241;    Kansas 

St.   Rep.    797,    31    N.    W.    90;    Rice   v.  City  d  E.  R,  Co,  v.  Riley,  33  Kan.  374, 

BvansifiUe,  108  Ind.  7,  68  Am.  Rep.  22,  6  Pac.  681;   Hoyt  v.  Hudson,  27  Wis. 

0  N.  K  130;  Jeffers  v.  Jeffers,  107  N.  661,    9    Am.     Rep.     473;     Robinson   v. 

Y.  650,  14  N.  E.  316;  Jones  v.  Wabash,  Shanlcs,   118   Ind.    126,   20   N.   E.    713; 

St  L.  d  P.  R,  Co.   18  Mo.  App.  261:  Jones  v.  Wabash,  8t.  L.  d  P.  R,  Co.  18 

Murray  t.  Datcson,  19  U.  C.  C.  P.  314;  Mo.    App.    261;    Middlcsborough    Town 

Dean   y.    Gray,   22    U.    C.    C.    P.    202;  Co.   v.    Ueltcig,    14    Ky.    L.    Rep.    430; 

Shields  y.  Amdt,  4  N.  J.  Eq.  234;  Kan-  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 

nas  City  &  E.  R.  Co.  v.  Riley,  33  Kan.  Rep.  619;   Chicago,  K.  d  W.  R.  Co.  v. 

374,  6  Pac.  681 ;  Wagner  v.  Long  Island  Morrow,  42  Kan.  339,  22  Pac.  413 ;  Wets 

R.  Co.  2  Hun,  633;  Butler  v.  Peck,  16  v.  Madison,  76  Ind.  257,  39  Am.  Rep. 

Ohio  St.  343,  88  Am.  Dec.  462;  Bangor  136;  Benson  v.  Chicago  d  A.  R.  Co.  78 

V.  JxinsiL  51  Me.  526;  Abbott  v.  Kansas  Mo.  614:   Hagge  v.  Kansas  City  8,  R. 

City.  St.  J.  d  C.  B.  R.  Co.  83  Mo.  271,  Co.  104  Fed.  391. 
53  Am.  Rep.  581:  Oibbs*  v.  Williams,  25        M03  Cal.  461,  37  Pac.  375. 
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direction,  though  it  need  not  flow  continually.  It  may  sometimes  be 
diy.  It  must  flow  in  a  definite  channel,  having  a  bed,  sides,  or  banks, 
and  usually  discharge  itself  into  some  other  stream  or  body  of  water. 
It  must  be  something  more  than  a  surface  drainage  over  the  entire 
face  of  a  tract  of  land,  occasioned  by  unusual  freshets  or  other  extra- 
ordinary cause.  It  does  not  include  the  water  flowing  in  the  hollows 
or  ravines  in  land,  which  is  the  mere  surface  water  from  rains  or 
melting  snow,  and  is  discharged  through  them  from  a  higher  to  a  lower 
level,  the  ravines  being  at  other  times  destitute  of  water.  Such  a  de- 
pression or  swale  is  not  within  the  meaning  of  a  law  permitting  the 
coasting  of  water  into  water  courses.^  Or  within  the  meaning  of  a 
law  requiring  the  bridging  of  water  courses,*  The  influence  which  the 
irrelevant  matter  of  drainage  has  had  upon  this  subject  is  illustrated 
by  an  Illinois  case  which  held  that  if  the  conformation  of  the  land  is 
8uch  as  to  give  the  surface  water  flowing  from  one  tract  to  the  other  a 
iixed  and  determinate  course,  so  as  uniformly  to  discharge  it  upon  the 
surrounding  tracts  at  a  fixed  and  definite  point,  the  course  thus  uni- 
formly followed  is  a  water  course  within  the  meaning  of  the  rule  ap- 
plicable to  that  subject'^  So,  in  a  Minnesota  case,  it  was  held  that  in 
-a  broken  and  bluffy  country  like  that  part  of  southeastern  Minnesota 
adjacent  to  the  Mississippi  river  and  its  tributaries,  intersected  by 
long,  deep  ravines  surrounded  with  high  bluffs,  down  which  large 
>quantities  of  water  from  rain  and  melting  snow  rush  with  the  rapid- 
ity of  a  torrent,  often  attaining  the  volume  of  a  small  river  and  usu- 
ally following  a  well-defined  channel,  it  would  be  manifestly  inappro- 
priate and  unjust  to  apply  the  rules  of  the  common  law  applicable  to 
•ordinary  surface  water,  for  in  many  respects  such  streams  partake 
inore  of  the  nature  of  natural  streams  and  must  be  governed  by  the 
same  rules,  to  a  certain  extent  at  least;  and  no  one  has  the  right  to  ob- 
struct or  divert  such  waters  so  as  to  cast  them  upon  the  property  of 
others  to  their  injury.'    In  Earl  v.  De  Hart^  in  which  the  water  natu- 

^Byrne  v.  Keokuk  d  W,  R.  Co.  47  Mo.  So,  the  Oregon  court  has  held,  that 

App.  383.  a  natural,  well-defined  channel  or  ravine 

^Carroll   County  t.    Bailey,   122   Ind.  through  which  water  is  accust4>med  to 

46,  23  N.  £.  672;  Robinson  v.  Shanks,  flow  annually  in  the  spring,  connected 

118  Ind.  125,  20  N.  E,  713.  with  a  river,  partakes  more  of  the  na* 

U/amhert  v.  Alcorn,  144  111.  313,  21  ture  of  a  natural  stream  than  of  ordi- 

L.  R.  A.  611,  33  N.  E.  63.  nary    overflow    or     surface    water, — at 

*McClure  v.  Red  Wing,  28  Minn.  191,  least  to  the  extent  that  its  outlet  ean- 

0  N.  W.  767,  Approved  in  Tauhert  v.  St.  not  be  dammed  up  and  the  waters  thus 

Paul,  68  Minn.  619,  71  N.  W.  664.  diverted  or   interfered   with  to  the  in- 

'Thc  doctrine  of  Earl  v.  DeUart,  re-  jury  of  land  through  which  they  flow, 

oeived  some  support  from  the  reasoning  Moce  v.  Mace,  40  Or.  686,  67  Pac  660, 

in  Bhone  v.  Kansas  City,  8t.  J.  d  C.  B,  68  Pac.  737 
«.  Oo.  71  Mo.  237,  86  Am.  Rep.  480. 
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rally  flowed  from  complainant's  lot  across  defendant's^  along  a  ditch 
occasioned  by  water  following  a  slight  natural  depression  in  the  sur- 
face of  the  ground,  the  New  Jersey  court  said  that  it  constituted  an 
ancient,  natural  water  course,  and  defined  a  water  course  as  follows : 
"^^If  the  face  of  the  country  is  such  as  necessarily  collects  in  one  body 
so  large  a  quantity  of  water  after  heavy  rains  and  the  melting  of  large 
bodies  of  snow  as  to  require  an  outlet  to  some  common  reservoir,  and 
if  such  water  is  regularly  discharged  through  a  well-defined  channel 
which  the  force  of  the  water  has  made  for  itself,  and  which  is  the  ac- 
customed channel  through  which  it  flows  and  has  flowed  from  time 
immemorial,  such  channel  is  an  ancient  water  course."  But  in  Bowls- 
by  V.  SpeeVf^  where  there  was  a  slight  hollow  or  depression  in  which 
:^urface  water  ran,  the  court  held  that  it  was  not  a  natural  water 
course,  and  limited  the  doctrine  of  Earl  v.  De  Hart  to  the  facts  as 
shown  in  that  case,  which  were  said  to  have  established  a  grant  by 
implication  or  lapse  of  time  of  the  privilege  to  discharge  the  water  in 
the  manner  claimed.  The  court  further  said  that  there  was  no  sig- 
nificance in  the  fact  that  there  was  an  appreciable  channel  for  the  sur- 
face water,  into  which  it  naturally  ran;  that  on  every  hillside  num- 
bers of  such  small  conduits  could  be  found,  but  it  would  be  highly 
unreasonable  to  attach  to  them  all  the  legal  qualities  of  water  courses. 
In  McKirdey  v.  Union  Countf^  it  is  said  that  the  accuracy  of  the 
<lefinition  in  Earl  v.  De  Hart  was  not  questioned  by  Bowlsby  v.  Speer. 
All  this  discussion  related  to  the  matter  of  drainage.  No  one  con- 
tended that  in  any  of  these  cases  there  was  a  water  course  which  was 
of  any  value  to  anybody  except  as  an  outlet  for  surface  water.  To 
establish  a  right  to  such  an  outlet  it  is  not  necessary  to  establish  the 
existence  of  a  water  course,  and,  therefore,  all  the  discussion  as  to 
whether  or  not  a  water  course  existed  was  immaterial.  A  water  course 
must  be  a  stream  of  such  a  character  as  to  give  persons  owning  land 
upon  it  the  right  to  have  it  maintained  for  the  benefits  which  will  flow 
to  tliem  from  the  advantages  of  a  natural  flovring  stream,  and  the  ques- 
tion of  the  disposition  of  surface  water  must  be  considered  under  an- 
other head,  and  by  different  rules. 

486.  Necessity  of  ohannel. —  Perhaps  the  most  prominent  among  the 
characteristics  which  have  been  regarded  as  necessary  to  constitute  a 
water  course  is  a  channel  vnth  well-defined  bed  and  banks.  Some 
courts  have  gone  to  the  extent  of  holding  that  this  is  a  distinguishing 
^characteristic,  and  that  vTithout  it  there  can  be  no  water  course,  but 

•SI  N.  J.  L.  864,  86  Am.  Dec.  216.  ^29  N.  J.  Bq.  171. 
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that  if  they  are  present  the  water  course  exists.*  And  it  has  even  been 
held  that  it  is  not  sufficient  that  the  waters  customarily  and  naturally 
flow  in  a  known  direction  and  course,  if  there  are  no  banks  and  chan- 
nels in  the  soiL*  Conversely,  where  there  was  a  channel  a  water 
course  has  been  held  to  exist,  although  it  carried  nothing  but  water 
from  rain  and  melting  snow.^  And  under  the  same  circumstances^ 
no  water  course  exists  if  the  channel  is  absent.^  Again,  it  has  been 
held  that  that  cannot  be  called  a  definite  channel  which  has  no  visible 
banks  or  margins  within  which  the  water  can  be  confined.'  That  this 
cannot  be  the  characteristic  upon  which  the  water  course  depends  is 
very  obvious.  It  is  common  experience  to  find  water  issuing  from  a 
spring  which,  because  of  the  character  of  the  soil  and  grass,  finds  it 
imix)ssible  to  cut  a  channel,  and  yet  which  flows  in  a  constant  direction 
and  over  considerable  stretches  of  country,  in  some  instances,  and 
which  is  valuable  for  watering  stock  and  for  other  uses  to  which  water 
courses  can  be  put,  and  which  must  be  protected  as  such.  As  said  in 
New  Yoi'Jc,  C\  (k  St.  L.  R.  Co.  v.  Hamlet  Hay  Co.^  streams  which,  by 
reason  of  the  level  character  of  the  country  and  a  strong  growth  of 
native  grass,  are  shallow  and  sluggish,  with  no  well-defined  banks^ 
are,  nevertheless,  wuter  courses  quite  the  same  as  if  they  flowed  within 
rocky  and  unchangeable  banks.  And  the  California  court  has  con- 
fined the  necessity  of  a  channel  within  very  narrow  limits,  by  holding 
tliat  if  water  flows  periodically  in  a  depression,  it  flows  in  a  channel, 
notwithstanding  the  fact  that  when  it  ceases  to  flow  the  distinctive 
appearances  that  it  had  ever  flowed  there  would  soon  disappear.^  And 
the  inadequacy  of  the  presence  or  absence  of  channel  to  determine  the 
existence  of  a  water  course  is  shown  by  the  fact  that  in  some  cases  a 
channel  may  exist  while  there  is  no  water  course.  And  thus,  in  ifr- 
OiUivray  v.  Millin,^  it  was  held  tbat  a  slight  depression  in  the  laud 
of  an  upper  proprietor,  over  which  water  formed  by  rain  and  meltin«i; 
snow  passed  onto  the  land  of  an  adjoining  proprietor,  where  it  had 

^Lu0  v.  Haggin,  69  Oal.  255,  10  Pao.  The  banks  are  part  of  a  river,  but  the 
674;  Beer  v.  Stroud,  19  Ont.  Kep.  10;  river  does  not  include  lands  beyond 
Ferris  v.  Wellborn,  64  Miss.  29,  8  So.  them  which  are  covered  in  times  of 
165.  freshet  or  extreme  floods,  or  swamps  or 

^Livingston  v.  McDonald,  21  Iowa,  low  grounds  liable  to  overflow  but  cap- 
160,  89  Am.  Dec.  563.  able  of  reclamation,  or  which,  thou^rh 

*Conniff  v.  San  Francisco,  67  Cal.  45,  too  low  for  reclamation,  may  be  used 
7  Pac  41 ;  York  y.  Davidson,  39  Or.  81,  for  cattle  to  range  upon  as  natural  or 
65  Pac  819.  uninclosed    pasture.     Paine  Lumber  Co. 

^Missouri  P.  R.  Co.  v.  Wren,  10  Kan.  v.  United  States,  55  Fed.  854. 
App.  408,  62  Vdc.  7 ;  Chicago,  K.  d  W.       •  149  Ind.  344,  47  N.  E.  1060,  49  N.  E. 
R.  Co.  V.  Morrow,  42  Kan.  339,  22  Pac.   269. 
413.  ^Lum  V.  Hoggin,  69  Cal.  256.  10  Pac 

*WilUams  v.  Richards,  23  Ont.  Rep.   674. 
661.  '27^  C.  Q.  B.  62, 
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made  a  deep  gully  and  through  which  it  had  passed  to  a  pond,  which 
pond  was  dry  during  the  summer,  grass  growing  over  the  greater  part 
of  it, — is  not  a  water  course  so  as  to  make  the  lower  proprietor  liable 
for  obstructing  it,  although  at  one  time  he  had  permitted  the  upper 
proprietor  to  plow  a  short  furrow  upon  his  land  and  upon  such  de- 
pression for  the  purpose  of  facilitating  the  flow  of  the  water. 

467«  Source  of  supply. — The  source  of  the  water  which  flows  in  a 
channel  claimed  to  be  a  water  course  is  a  much  more  satisfactory  test 
than  is  the  presence  or  absence  of  channel.  It  has  been  said  that  to 
constitute  a  water  course  there  must  be  something  more  than  surface 
water.*  This,  however,  is  not  strictly  true,  for  the  surface  water  may 
collect  from  so  large  an  area  of  country  and  be  so  continuous  in  its 
flow  that  it  takes  upon  itself  the  character  of  a  water  course.*  But  to 
constitute  a  water  course  there  must  be  a  supply  which  is  permanent 
in  the  sense  that  similar  conditions  will  always  produce  a  flow  of 
water,  and  that  the  conditions  recur  with  some  degree  of  regularity, 
so  that  they  establish  and  maintain  for  considerable  periods  of  time 
a  running  stream.^  If  the  source  of  supply  is  in  a  spring  which  fur- 
nishes water  at  regular  periods,  and  the  flow  is  strong  enough  to  as- 
sume the  character  of  a  stream,  it  is  a  water  course.*  Conversely,  if 
no  water  flows  except  in  times  of  rain,  which  occur  at  irregular  per- 
iods, and  the  flow  continues  only  long  enough  to  dispose  of  the  water 
which  has  fallen,  or  if  the  surface  drained  is  so  limited  that  the  water 

*Pyl©  V.  RichardSy  17  Neb.  181,  22  N.  impress  of  frequent  action  of  running 
\V.  370;  Barnes  v.  Sahron,  10  Nev.  238;  water  and  throiiph  which  it  has  flowed 
fiessard  v.  8tram,  62  Wis.  112,  51  Am.  from  time  immemorial, — such  a  stream 
Rep.  715,  22  N.  W.  484;  Toum  ▼.  Mis-  is  to  be  considered  a  water  course  and  to 
ftouri  P.  R.  Co,  50  Neb.  768,  70  N.  W.  l)e  governed  by  the  same  rules.  Sim- 
402;  Bulrich  v.  Richter,  37  Wis.  228.         mons  v.  Winters,  21  Or.  35,  28  Am.  St. 

'McKinley  v.  Union  County,  29  N.  J.  Rep.  727,  27  Pac.  7. 
I«]q.  171;  Kelly  v.  Dunning,  39  N.  J.  Eq.  But  water  gathered  along  the  surface 
482;  Deming  v.  Clevelandy  22  Ohio  C.  C.  of  a  highway  and  conducted  for  upwards 
I ;  Palmer  v.  Waddell,  22  Kan.  352 ;  of  twenty  years  by  artitlcial  drains  on 
fliU  V.  Cincinnati,  W,  d  M.  R.  Co.  109  each  side,  until  they  reach  a  point 
Ind.  511,  10  N.  E.  410;  Eulrich  v.  Rich-  where  they  are  connected  by  a  culvert 
ter,  41  Wis.  318.  and  from   which  point  the  water  flows 

The  term  "water  course"  does  not  in-   along  a  lane  from  which  it  cannot  es- 

clude  water  descending  from  the   hills   cape  to  the  right  or  left,  and  along  the 

down  the  hollows  and  ravines  without   lower  side  of  which  it  flows  during  light 

any  definite  channel  only  in   times  of   rains  and  flooding  the  whole  of  the  lane 

ram  and  melting  snow;  but  where  wa-   during  heavy  rains,  constitutes  a  water 

ter,  owin}^  to  the  hilly  or  mountainous   course   having   a    well-defined    channel. 

configuration   of  the  country,   accumu-   Briscoe  v.  Drought,   11   Ir.  0.  L.  Rep. 

lates  in  large  quantities  from  rain  and  250. 

melting  snow  and  at  regular  seasons  de-       *Mann  v.  Rcfsof  Min.  Co.  49  App.  DIv. 

xcends  through  long,  deep  gulleys  or  ra-   454,  63  N.  Y.  Supp.  752. 

vines  npon  the  lands  below,  and  in  its       *Pyle  v.  Richards,  17  Neb.  182.  22  N. 

onward   flow  carves  out  a  distinct  and  W.  370;   Wolf  v.  Crothers,  21  Ta.  Co. 

well-defined  channel,  which  even  to  the   Ot.  627. 

casual    glance   bean   the   unmistakable 
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cannot  assume  the  character  of  a  stream,  it  is  not  a  water  course.'" 
The  stream  need  not  flow  continuously  in  order  to  constitute  a  water 
course.^  As  said  in  Parke  County  v.  Wagner^  a  water  course  is  a 
living,  permanent,  or  continuous  stream  of  water,  confined  in  a  chan- 
nel having  a  bed  and  banks,  but  not  necessarily  flowing  all  the  time, 
or  even  a  greater  portion  of  the  year,  if  in  fact  it  has  a  supply  of  liv- 
ing water,  altJioiigh  that  supply  need  not  be  sufficient  at  all  times  or 
most  of  the  time  to  flow  the  entire  length  of  the  channel,  and  need  not 
necessarily  empty  into  some  other  stream  or  body  of  water,  but  may 
sink  into  cavities  or  be  absorbed  by  rapid  percolation  into  a  bed  of 
gravel  or  soil.  The  channel  which  affords  an  outlet  to  the  water  of  a 
pond  is  a  water  course.®  A  depression  in  the  bank  of  a  river,  through 
which  water  escapes  at  times  of  high  water,  does  not  constitute  a 
natural  water  course  within  the  nile  that  such  courses  cannot  be  ob- 
structed ;  and  therefore  the  one  who  fills  the  depression  so  as  to  prevent 
the  water  from  escaping  through  it  is  not  liable  for  injuries  to  persons 
lower  down  the  stream  from  flood  water  overflowing  their  property 
because  of  his  act.® 

468.  The  water  must  flow. — In  order  to  constitute  a  water  coarse 
the  water  must  have  a  current  It  cannot  be  stiignant,  nor  spread  out 
so  as  to  destroy  the  current.  If  the  water  spreads  out  so  that  the  cur- 
rent becomes  imperceptible  or  is  lost,  the  water  becomes  a  lake  or 
pond,  and  is  no  longer  a  water  course.^     In  Trustees  of  Schools,  v. 

^Morrison  v.  Bucksport  d  B.  R.  Co.  67  Marsh  lands  through  which  oTerflow 

Me.  353;  Fryer  v.  Wame,  29  Wis.  511.  water  from  a  lake  reaches    a    natural 

But    where    sewage    and    rain    water  stream  are  not  governed  by  the  rules  ap- 

flowed  tlirough  a  channel  by  the  side  of  plicable  to  mere  surface  water,  and  the 

a  road  to  a  certain  point  from  which  it  construction  and  maintenance  of  a  dike 

flowed  through  a  fixed  and  definite  chan-  to  restrain  the  spreading  of  such  over- 

nel  along  a  lane,  it  did  not  lose  its  char-  flow  water  over  them  is  unlawful.  Wett 

acter  as  a  water  course  by  the  fact  that  v.  Taylor,  16  Or.  165,  13  Pac  665. 

the  volume  of  the  stream,  being  depend-  'Singletwi  v.  Atchison,  T.  d:  8,  F,  /f. 

ent  upon  the  amount  of  rain  fall,  was  Co.  (Kan.)  72  Pac.  786. 

occa&ional    and    temporarv.     Briscoe   v.  ^TrMstees  of  Schools   v.   RchrolL    120 

Drought,  11  Ir.  C.  L.  Rep.  250,  111.  50»,  60  Am.  Rep.  675,  12  N.  E.  243. 

^Spink  V.  Corning^  61  App.  Div,  84,  70  A  body  of  water  formed  by  the  expan- 

N.  Y.  Supp.   143;  King  v.  Oxfordshire,  sion  of  a  small  stream  varying  from  3.*; 

1  Bam.  &  Ad.  301,  8  L.  J.  K.  6.  354:  to  65  rods  in  width  and  with  a  length  of 

Spanglcr  v.  San  FraTiciacOf  84  Cal.  12, 18  3  miles,  which  after  heavy  rains  is  got- 

Am.  St.  Rep.  158,  23  Pac.  1091 ;  Shields  ered  with  water,  but  during  the  season 

V.  A  rndtf  4  N.  J.  Eq.  234 ;  Barnes  v.  Sa-  when  the  water  disappears  is  a  bog  or 

hron,  10  Nev.  236;  Pylc  v.  Richards,  17  marsh,    here    and    there    covered    with 

Neb.    180,  22  N.  W.  370;    Morrissey  v.  water  and  a  growth  of  wild  rice,  navi- 

Chicago,  B.  d  Q.  R.  Co.  38  Neb.  406,  56  gable    in    ordinary    stages    only    with 

N.  W.  946,  57  N.  W.  522;  Rose  v.  St.  canoes  and  skiffs;  and  which  is 'almost. 

Charles,  49  Mo.   509;   Reynolds  v.   Mc-  if   not    wholly,    without    current,    bfit 

Arthur,  2  Pet.  417,  7  L.  ed.  470.  which    was    meandered    in    the    govem- 

M38  Ind.  609,  38  N.  E.  171.  ment  survey,— is  a  lake,  and  not  a  water 

^Neal  V.  Ohio  River  R.  Co.  47  W.  Va.  course,  the  title  to  the  bed  of  whi<A  in 

a]  6,  34  8.  E.  914.  in  the  estate,  and  noi  in  the  riparian  pitK 
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BchioU^  it  is  said  that  the  distinction  between  a  stream  and  a  pond  or 
lake  is  that,  in  the  latter  case,  the  water  is,  in  its  natural  state,  sub- 
5l4intially  at  rest.  And  this  is  so,  independent  of  the  size  of  the  one  or 
the  other.  But  the  presence  of  some  current  is  not  enough,  alone,  to 
^ork  an  essential  change  in  such  essentially  different  things  as  a 
stream  and  a  lake,  for  a  current  from  a  higher  to  a  lower  level  do<^< 
not  necessarily  make  that  a  stream  which  would  otherwise  be  a  lake ; 
nor  does  the  swelling  out  of  a  stream  into  broad  w^ater  sheets  neces- 
sarily make  that  a  lake  which  would  otherwise  be  a  river.  But  the 
mere  fact  that,  because  of  the  level  character  of  the  country,  the 
stream  spreads  out  at  a  particular  place,  so  that  the  distinctive  chan- 
nel is  lost,  does  not  destroy  its  character  as  a  water  course  if  the  cur- 
rent continues.^  Nor  does  the  fact  that  for  a  portion  of  its  course 
the  water  flows  under  ground,  so  that  the  stream  is  lost.*  In  a  sandy 
<X)untry  the  stratum  of  sand  must  be  saturated  with  water  tefore  it 
will  support  a  surface  flow,  and  this  water  is  as  much  a  part  of  the 
water  course  as  is  the  water  flowing  on  the  surface;  and  if  the  volume 
becomes  insufficient  to  maintain  botli  the  surface  and  underflow,  the 
stream  may  consist  merely  of  the  underflow.'  But  water  oozing  from 
a  spring  through  soft  and  s]K*ngy  ground,  and  flowing  into  a  pond, 
does  not  constitute  a  stream  within  the  meaning  of  a  lease  demising 
the  pond  of  water  and  the  water  of  the  stream  leading  thereto ;  and 
the  lessor  is  not  liable  for  having  sunk  a  tank  on  the  ground  adjoin- 

prietors.     Ne-pee-nauk  Club  v.  WUson,  marsh  between  his  land  and  the  spring. 

M  Wis.  290,  71  N.  W.  661.  and,  except  during  wet  weather,  the  flow 

*  120  111.  509,  60  Am.  Rep.  575,  12  N.  is  very  small,  and  at  times   (Ioga   not 

E.  243.  reach    his    land,    and    the     depression 

^Macomher  v.  Godfrey,  108  Mass.  219,  throuj^h  which  it  flows  is  cultivated  with 

11   Am.   Rep.   349;   Rigney    v.    Taooma  the  rest  of  the   land;   although  during 

JA0\t  d  Water  Co.  9  Wash.  576,  26  L.  wet  weather  it    forms   a   large  stream. 

R.'A.  42.5,  38  Fac.  147.  Mitchell  ▼.  Bain,  142  Ind.  604,  42  N.  K. 

Riparian  rights  attach  to  the  owner-  230. 

ship  of  land  on  a  stream  having  a  well-  ^Waahington    County    Water    Co,    v. 

defined  course,  although  at  a  place  above  Garver,  91  Md.  398,  46  Atl.  979 ;  Strait 

such   land   it  passes  thr9Ugh   a  swamp  v.  Brotcn,  16  Nev.  317,  40  Am.  Rep.  497. 

where  all  definite  channel  is  lost ;  and  Waters  flowing  from  a  lake,  upon  and 

proprietors  on    the    stream    above    the  beneath  the  surface  of  lands  until  they 

swamp  are  not  entitled   to  divert    the  are  discharged  in  a  creek,  constitute  a 

water.     Matutford  v.  Itoss,  4  New  Zeal-  M'ater  course  where  they  flow  in  a  dis- 

and  L.  R.  (S.  Ct.)  290.  tinct  and  plainly  marked  channel  where 

Water  flowing  upon  and  over  an  own-  the  ground  is  suitable  for  cutting  a  well- 

•eHs  land  through    a  broad    depression  defined  channel,  although  in  other  places 

therein,  from  springs  in  adjacent  hills,  between  such  lake  and  creek  they  spread 

and  which  has  now^  therein  from  time  over  wide  reaches  of  marsh  and  swamp 

Immemorial,  is  a  natural  water  course  lands  and  percolate  the  soil.     Case    v. 

which  the  owner  has  no  right  to  obstruct  H  off  man,  84  Wis.  438,  20  L.  R.  A.  40, 

by  the  erection  of  an  embanlcment  so  as  36  Am.  St.  Rep.  937,  54  N.  W.  793. 

to  divert  it    from    such    channel    and  ^Thc  underflow   is  the    subterranean 

-throw  it  up<m  the  land  of  another,  al*  volume  of  water  which  slowly  finds  its 

Tthough  the  water  broadens  out  Iftto  a  way  through  the  sand  and  g^vel  con- 
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ing  the  demised  premises,  thereby  drawing  off  from  the  marshy 
ground  such  oozing  water.*  To  constitute  a  water  course  the  flow  of 
the  water  must  usually  be  in  one  direction  and  by  a  regular  channel 
having  both  a  source  and  mouth ;  and  therefore  a  sluiceway  left  in  fill- 
ing in  flats,  through  which  the  tide  ebbs  and  flows,  is  not  a  water 
course  to  which  riparian  rights  will  attach*^ 

469.  Pefinition  of  water  comnie. —  Having  thus  determined  what  are 
the  material  and  what  the  immaterial  characteristics  of  a  water 
course,  we  are  in  a  position  to  arrive  at  a  definition  which  will  be  more 
serviceable  than  some  which  have  been  adopted,  A  water  course  must 
have  the  characteristics  of  a  flowing  stream.  It  must  have  source,  out- 
let, and  channel,  but  all  of  those  are  more  or  less  uncertain  and  unde- 
fined. The  distinguishing  charaet^eristic  is  the  existence  of  a  stream 
of  water  flowing  for  such  a  length  of  time  that  its  existence  will  fur- 
nish the  advantages  usually  attendant  upon  streams  of  water.  The 
courts  have  attempted  to  describe  this  condition  as  a  stream  usually 
flowing  in  a  definite  channel,  having  bed  and  sides  or  banks,  and  usu- 
ally discharging  itself  into  some  other  stream  or  body  of  water.*  In 
Kislinski  v.  Oilhoy?  it  is  said  that,  in  general,  the  channel  and  banks 
formed  by  the  flowing  of  the  water  must  present  to  the  eye,  on  a  casual 
glance,  the  unmistakable  evidence  of  the  frequent  action  of  running 
water;  more  drainage  over  the  general  surface  of  the  land  being  very 
different  from  the  flow  of  a  stream  across  the  premises  of  another. 
These  definitions  are  rather  more  in  the  nature  of  limitations  than 
definitions.  The  most  satisfactory  definition  is  that  a  water  course 
is  the  condition  created  by  a  stream  of  watior  having  a  well-defined 
and  substantial  existence.^  To  constitute  a  water  course  die  flow  of 
water  must  possess  that  unity  of  character  by  which  the  flow  on  one 

stituting  the  bed  of  the  stream,    PlattP  Hill  v.  Cincinnati,  W.  d  Jf.  R.  Co.  109 

Valley  Irrig.  Co.  v.  Huckera    Irrig.    d  Ind.  511,  10  N.  E.  410;  Weia  v.  AfadiBon. 

Mill.  Co,  25  Colo.  77,  53  Pac.  334.  75  Ind.  241,  39  Am.  Rep.  135;  BMlrich 

•McNah  V.  Robertson    [1897]    A.    C.  v.    Richter,   37    Wis.   226;    Morrison  v. 

129,  66  L.  J.  P.  C.  M.  S.  27,  75  L,  T.  N.  Bucksport  d*B.  R,  Co,  67  Me.  353;  Ash-- 

S.  666,  61  J.  P.  468.  leif  v.  Wolcott,  11  Cush.  192. 

^Chamberlain  v.  Hcmingvoay,  63  Conn.  When  surplus  water  has  flowed  from 

1,  22  L.  R.  A.  45,  38  Am.  St.  Rep.  330, 27  an  area  of  land  in  a  channel  with  banks 

Atl.  239.  and      clearly     defined     water     coarse, 

^Luther  V.  Winniaimmet  Co.  9  Cush.  through  which,   during  certain  months 

174;    lloyt  v.  Hudson,  27   Wis.   656,  9  when  there  arc  heavy  rains,  water  flows 

Am.  Rep.  473;  Jones  v.  Wabashy  8t.  L.  regularly,  the  channel  must  be  said  to 

d  P.  R,  Co.  18  Mo.  App.  251 ;  Wagner  v.  possess  the  characteristics  of  a  water 

Lon<j  Island  R.  Co.  2  Hun,  633,  5  Thomp.  course;   and,    when    a    railroad    builds 

&  C.  163,  Appeal  dismissed  in  70  N.  Y.  across  it,  some  provision  should  be  made 

614.  for  the  uninterrupted  flow  of  the  water. 

•  19  Pa.  Super.  Ct.  453.  Twcn  v.  Missouri  P.  R.  Co.  60  Neb.  7C8» 

•8chhchter  v.   Phillipy,  67  Ind.  204;  70  N.  W.  402. 
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person's  land  could  be  identified  with  that  on  his  neighbor's  land.* 
Judge  Madennan,  of  Ontario,  said:  "A  water  course  must  always 
have  some  point  of  commencement,  and  it  may  not  be  quite  easy  in 
every  case  to  say  just  precisely  where  that  point  is.  If  a  stream  jp 
traced  up  towards  its  souixje,  a  point  will  always  be  reached  where  it 
ceases  to  be  definable  by  a  bed  and  banks ;  but  until  that  point  is 
reached  it  must  be  a  water  course,  whether  its  origin  be  a  spring  or 
several  springs,  or  the  rain  or  snowfall  of  a  district  collected  naturallj 
and  flowing  away  for  the  first  time  in  a  visible  course  or  channel.  All 
our  lakes,  rivers,  and  streams  have  tiieir  source  in  the  clouds  of  the 
sky,  precipitated  in  the  form  of  rain  or  snow ;  and  the  sole  question  in 
every  case  is  whether  the  water  thus  precipitated  has  formed  for  it- 
self a  visible  course  or  channel,  and  is  of  sufficient  magnitude  or  vol- 
ume to  be  serviceable  to  the  persons  through  or  along  whoee  lands  it 
flows.  It  is  immaterial  that  it  may  be  intx^rmittent  in  its  flow,  or 
that  at  certain  seasons  of  the  vear  there  mav  be  little  or  even  no  flow 
of  water.  In  a  country  such  as  Ontario,  where  there  are  no  mountain 
streams  supplied  by  melting  snow,  and  where  there  are  long  periods 
with  but  little  rainfall,  streams  of  considerable  magnitude  become 
nearly  dry  in  simimer;  and  yet,  no  one  would  hesitate  to  call  them 
water  courses.*  If  the  water  course  exists,  its  character  is  not 
changed  by  being  confined  to  an  artificial  channel.*  And  an  artificial 
water  course  may  acquire  the  character  of  a  natural  one  by  lapse  of 
time.'  As  will  readily  appear,  a  water  course  is  therefore  entirely 
distinct  from  a  mere  drain  way.*  But  the  courts  have  not  been  ablo 
to  keep  the  two  distinct,  and,  to  provide  drainage  where  it  was  neces- 
sary, some  of  them  have  felt  under  the  necessity  of  holding  that  there 
was  a  water  course,  apparently  holding  that  there  could  be  no  right 
of  drainage  unless  there  was  a  water  course  by  means  of  which  it  could 

*Bri8eoe  ▼.  Drought,  11  Jr.  C.  L.  Rep.  64  N.  E.  619;  Oale  v.  Syracuse,  36  Misc. 

260.  465,  71  N.  Y.  Supp.  980. 

A  wat^r  course  exiaU  where  "there  ^Reading  v.  Altkousej  93  Pa.  400. 
was  a  quantity  of  water  regularly  pass-  *8tanchfield  v.  Netcton,  142  Mass.  110, 
ing,  considerable  except  in  drouths,  in  7  N.  E.  703;  Sanrjuinetii  v.  Pock,  136 
one,  and  only  one,  direction;  not  squan-  Cal.  460..  89  Am.  St.  Rep.  169,  69  Pac. 
derin^f  and  wandering  over  the  surface  98 ;  Murphy  v.  Kelley,  68  Me.  621. 
as  surface  water  does,  but  in  a  defined  A  temporary  injunction  restraining 
diannel,  over  a  bed  between  banks,  the  interruption  by  defendants  of  the 
through  a  channel  cut  by  the  waters  flow  of  water  through  an  artificial  con- 
long  ago.*'  Neal  v.  Ohio  River  R.  Co,  tinuous  CDnal  running  through  the  lands 
47  W.  Va.  316,  34  S.  E.  914.  of  both  parties  cannot  be  sustained  on 

^Arthur  v.   Grand  Trunk  R.    Oo.    22  proof  that  the  body  of  water  which  the 

Ont.  App.   Hep.  89,   Affinning   Beer    v.  defcnC«ints   threaten   to    interrupt    nnd 

Biroud,^  10  Ont.  Rep.  10.  divert  is  a  wnt^r  course.     Bohaefer   v. 

^Beh%Mirtz  v.  }fie,  29  Ind.   App.   329,  Herh,  7  Robt.  222. 
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be  effected.  As  has  been  soeii,^  the  Minnesota  court  held  that  a  ra- 
vine through  which  large  quantities  of  surface  water  found  an  outlet 
was  a  water  course;  and  in  Sheehan  v.  Flynn  *®  the  court  intimates 
that  it  would  extend  the  doctrine  of  the  McClvre  Case,  relating  to  the 
use  of  ravine  as  water  courses,  to  slight  depressions  in  the  surface  of  a 
prairie  country,  which  drain  large  extents  of  territory  of  enormoua 
quantities  of  surface  water,  although  they  have  no  well-defined  dian- 
nel  or  banks,  but  still  are  well-defined  water  courses  for  surface  water. 
490.  Becognition  and  termination.— -A  land  owner  may,  by  his  ohi- 
duct,  estop  himself  from  disputing  the  existence  of  a  water  course. 
Thus,  if,  in  making  improvements  upon  land,  provision  is  made  for 
the  passage  of  a  water  course,  the  landoAvner  cannot^  upon  filling  the 
passage,  insist  that  no  water  course  exists.^  But  the  fact  that  the 
grantors  of  a  riparian  owner  on  a  stream,  the  water  naturaUy  flowing 
in  which  was  almost  shut  off  by  the  depositing  of  debris  therein  by  an 
extraordinary  freshet,  purchased  the  right  of  way  through  the  chan- 
nel of  the  creek,  to  flow  to  their  lands,  in  connection  with  the  natural 
flow  of  the  stream,  water  brought  therein  by  artificial  means,  does  not 
show  that  the  stream  was  no  longer  a  natural  wat^.r  course.^  The 
unity  of  a  water  course  is  preserved  throughout  its  entire  length.*  A 
Canadian  court,  has  attempted  to  make  a  distin<*tion  between  a  river 
and  creek  as  depending  upon  whether  it  is  a  simple  stream,  or  is 
formed  by  the  uniting  of  several  streams.*  But  the  true  distinction 
would  seem  to  depend  upon  size  and  navigable  qualities,  rather  than 
upon  the  fact  of  its  having  tributaries  or  not  A  water  course  may 
lose  its  character  if  the  water  ceases  to  flow  in  it  for  the  prescriptive 
period.^  The  mere  fact  that  the  source  of  a  stream  has  •  been  ob- 
structed so  that  the  flow  of  water  down  the  channel  is  controlled  will 
not  deprive  it  of  its  character  as  a  natural  water  course.*  A  decree 
oonciTning  a  water  course,  describing  it  as  a  channel,  speaking  of  the 
natural  flow  of  water  therein  and  of  the  natural  channel,  and  enjoin- 

*Soe  ante,  |  466a.  utary  cannot   change   the  rule   of   law. 

"  59  Minn,  430,  26  L.  R.  A.  632,  61  N.  Lehigh  Coal  rf  Nav.  Co.  v.  Pooono  Spring 

W.  462.  Water  loe  Co.  7  Northampton  Co.  Rep, 

'Seal  V.  Ohio  River  R.  Co.  47  W.  Va.  360. 

31«i.  :U  S.  E.  914.  *McHardy  v.  Ellicc  Twp,  37  U.  C.  Q. 

-/'<iu;f?  V.  Rocky  Ford  Canal  d  Irrig.  B.  580,  Reversed  on  grounds  of  stAtu- 

Co.  83  Cal.  84,  21   Pac.   1102,  23  Pac.  torj'  construction  in  1   Ont.  App.  Rep. 

875.  628. 

*A  water  oonne    begins    where    the  ^Ostrom  v.  SHU,  28  Can.  8.  C.  486, 

water   comes   to  the  surface   and   con-  Affirming  24  Ont.  App.  Rep.  526. 

tinues  to  How  in  a  channel  until  it  min-  *Vnion  Mill  d  Min,  Co.  v.  Dangberg^ 

gles  with  the  sea.     A  mere  difference  of  2  Savfy.  450,  Fed.  Caa.  No.  14,370, 
name   between   main    stream    and   trib- 
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ipg  the  obstruction  of  the  flow  of  the  water,  settled  conclusively  that  a 
natural  water  course  existed.^ 

II.    KlPABIAN  RIGHT. 

461.  What  are  rights  of  riparian  owner? — A  comprehensive  state- 
ment of  the  rights  of  a  riparian  owner  is  that  he  has  a  right  to  have 
the  stream  remain  in  place  and  flow  as  nature,  directs,  and  to  make, 
such  use  of  the  flowing  water  as  he  can  make  without  materially  in- 
terfering with  the  equal  rights  of  the  owners  above  and  below  him  on 
the  stream.  This  prevents  the  upper  proprietor  from  diverting  the 
stream,  consuming  the  water  for  other  than  natural  uses,  polluting 
the  water,  or  interfering  with  the  regular  or  natiiral  flow  of  the  cur- 
rent to  such  an  extent  as  materially  to  injure  the  lower  owner;  and  it 
prevents  the  lower  owner  from  throwing  the  water  back  on  the  land  of 
the  upper  owner.  These  various  rights  have  been  fully  developed  by 
the  courts,  and  the  decisions  will  be  examined  in  subsequent  sections. 

462.  Biparian  rights  are  property. —  The  right  to  have  a  natural  wa- 
ter course  continue  its  physical  existence  upon  one^s  property  is  as 
umch  property  as  is  the  right  to  have  the  hills  or  forests  remain  in 
place.  There  is  no  property  right  in  any  particular  particle  of  water 
or  in  all  of  them  put  together.  The  advantages  resulting  from  a 
^tream  of  water  depend  upon  the  fact  that  the  particles  uniting  in  one 
mass  maintain  a  perpetual  course  through  the  land,  and  these  particles 
are,  therefore,  regarded  as  part  of  the  common  mass  and  subject  to 
no  man's  ownership.^     The  extent  of  the  property  right  is  well  ex- 

^Benn&n  t.  Connors,  63  Iowa,  670,  19  passes  through  their  property.    Clark  t. 

N.  W.  812.  Pennsylvania  R,  Co,  145  Pa.  438,  27  Am. 

^FalU    Mfg.    Co.    ▼.     Oconto    River  St.  Rep.  710,  22  Atl.  989. 

rmprov.  Co.  87  Wis.  134,  58  N.  W.  257;  In  Vcmon  Irrig.  Co.  v.  Los  Angeles, 

Crawford  Co.  v.   Hathaway    (Neb.)    60  106  Cal.  237,  39  Pac.  762,  it  ia  said  that 

L.  R.  A.  889,  93  N.  W.  781;  Rhodes  v.  the  riparian   owner   is  entitled  to  the 

Whitehead,  27  Tex.   310,  84   Am.  Dec.  continuous  flow  of  the  stream  as  part 

631;   Fleming  v.  Davis,  37    Tex.    173;  and  parcel  of  his  estate,  and  not  as  an 

Druley  ▼.  Adam,  102  111.  177 ;  Fulmer  v.  easement  or  incorporeal    right    issuing 

Williams,  122  Va.  191,  1  L.  R.  A.  603,  out  of  the  land.     He  does  not  own  the 

9  Am.  St.  Rep.  88,  15  Atl.  726;  Smith  v.  corpus  of  the  water  but,  incident  to  liis 

Rochester,  92  X.  Y.  463,  44  Am.  Rep.  riparian  right,  has  a  right  to  appropri- 

393;  Wyandanch  Club  ▼.  Davis,  33  App.  ate  a  certain  portion  of  it.     It  is  only 

Diy.  598,  53  N.  Y.  Supp.  993 ;  Re  Thomp-  by  some  species  of  appropriation   that 

»on,  85  Hun,  438.  32  N.  Y.  Supp.  897 ;  one  can  ever  be  said  to  have  title  to  the 

Dilling  v.  Murray,  6  Ind.  324;  Willow  corpus  of  the  water.     The  right  of  the 

Rircr  Club  v.  Wade,  100  Wis.  86,  42  L.  riparian  owner  is  to  the  continuous  flow 

R.  A.  305.  with  a  usufructuary  right  to  the  water^ 

The  rental  value  of  a  riparian  estate  provided  he  returns  it  to    the    stream 

cannot  be  made  upon  the  basis  of  a  sale  above  his  lower  boundary,  and  the  right 

or  diversion  of  the  water,  for  the  water  to  make  a  complete    appropriation    of 

does  not  belong  to  it.     Riparian  owners  some  of  it. 

are  entitled  merely  to  the  use  of  it  as  it  Though    riparian    proprietors   on    the 
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pressed  in  Warder  v.  Springfield?  where  it  is  said  that  no  ripariaa 
proprietor  owns  an  integral  part  of,  or  has  absolute  property  in,  the 
waters  of  a  stream,  but  each  has  only  the  use  of  their  flow  past  his 
lands  for  ordinary  domestic,  manufacturing,  and  other  lawful  pur- 
poses. An  upper  proprietor  cannot,  therefore,  except  for  such  use, 
lawfully  abstract,  divert,  or  withdraw  any  portion  thereof  to  the  pre- 
judice or  injury  of  a  lower  proprietor.  The  rights  of  each  therein 
are,  however,  largely  measured  by  the  necessities  and  character  of  his 
use  thereof.  If  there  is  abundance  and  to  spare,  no  rights  are  in- 
vaded if  one,  without  destroying  the  stream,  takes  that  only  which 
others  do  not  require  or  need.  Such  flow  and  use  belong  to  the  land 
through  which  it  passes,  as  an  incident,  convenience,  or  easement 
which  inseparably  connects  itself  therewith  as  a  part  thereof,  and  fre- 
quently gives  or  adds  value  thereto ;  and  is  a  private  property  right 
in  the  proprietor  thereof  within  the  protection  of  the  constitutional 
provision  that  private  property  shall  be  forever  held  inviolate,  subject 
to  the  public  welfare,  and  shall  not  be  taken  for  public  use  without 
compensation  being  first  made.  The  property,  therefore,  consists, 
not. in  the  water  itself,  but  in  the  added  value  which  the  stream  gives 
to  the  land  through  which  it  flows.  This  is  made  up  of  the  power 
which  may  be  obtained  from  the  flow  of  the  stream,  from  the  in- 
creased fertility  of  the  adjoining  fields  because  of  the  presence  of  tho 
water,  and  of  the  value  of  the  water  for  the  uses  to  which  it  may  bo 
put  The  right  to  the  continued  existence  of  these  conditions  is  prop- 
erty,^ to  protect  which  the  owner  may  resort  to  any  or  all  the  instru- 
mentalities whicli  may  be  employed  for  the  protection  of  private  prop- 
erty rights/     And  the  o^vner  cannot  be  deprived  of  it  without  oom- 

outlet  of  a  lake,  who  have  built  mills  '9  Ohio  Dec.  Reprint,  855. 
and  factories  thereon  in  the  belief  that  *McCoy  v.  Danley,  20  Pa.  85,  57  Am. 
a  dam  was  to  be  permanently  main-  Rep.  680 ;  Union  Mill  d  Min.  Co.  v.  Per- 
tained therein,  have  an  interest  in  and  ris,  2  Sawy.  176,  Fed.  Gas,  No.  14,371 : 
a  right  to  all  the  waters  tributary  to  Sohaefer  v.  Martkaler,  34  Minn.  487,  57 
the  lake  stored  therein  and  so  discharged  Am.  Rep.  73,  26  N.  W.  726. 
as  to  give  them  a  uniform  supply  of  *Crav;ford  Co.  v.  HathatDap  (Neb.)  80 
water  during  the  year,  yet  they  have  L.  R.  A.  889,  93  N.  W.  781;  MoCord  t. 
no  title  to  the  water  nor  any  right  to  High,  24  Iowa,  336. 
divert  or  sell  it.  Syracuse  v.  Stacey,  As  stated  by  Mr.  Phear,  flowing  water 
169  N.  T.  231,  62  N.  E.  354.  when  it  exists  in  the  shape  of  a  defined 
In  proceedings  to  condemn  land  cov-  stream  assumes  a  character  beyond  that 
ered  by  water,  where  there  is  no  question  of  a  mere  incident  to  the  land  upon 
respecting  the  title  to  the  water  itself  which  it  lies,  and  becomes  as  a  whole, 
other  than  that  which  comes  from  the  from  its  commencement  to  its  outfall, 
ownership  of  the  land  beneath,  there  is  a  distinct  subject  of  property  in  itself: 
no  recoverable  claim  other  than  the  the  stream,  viewed  in  this  light,  apart 
value  of  the  land  taken  and  the  result*  from  the  water  which  constitutes  it,  is 
ing  damages  to  the  other  land  of  the  simultaneously  a  feature  of  every  per- 
owner.  Siedler  v.  Seely,  8  Colo.  App.  sons  land  through  which  it  passes ;  as 
499,  46  Pac.  848.  such,  each  landowner  haa  full  right  to 
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pensation  and  due  process  of  law.'  The  Ic^islaturo  may  not,  under 
the  guise  of  protecting  the  public  interest,  arbitrarily  interfere  with 
private  rights  therein.**  And  the  advantage  of  a  flowing  stream  may 
be  considered  in  fixing  compensation  for  the  abutting  property  when 
taken  under  the  power  of  eminent  domain.''  Judge  Dykman  stated, 
a  few  years  ago,  that  water  power  in  this  country  has  ceased  to  be  val- 
uable. The  centers  of  trade  have  changed  and  steam  power  has  super- 
seded water  power.  Steam  power  can  be  planted  at  any  place  where 
it  is  required  by  business,  while  water  power  can  only  be  utilized 
where  it  is  found,  and  business  must  seek  it  there.^  But  such  a  con- 
tention can  form  no  basis  for  a  right  arbitrarily  to  destroy  the  power, 
because  not  only  is  the  water  power  still  valuable  and  utilized  in  many 
places,  but  the  facility  with  which  it  may  be  transformed  into  elec- 
tricity and  utilized  long  distances  would,  from  the  point  of  its  gen- 
r-ration,  make  the  future  possibilities  of  value  in  water  po^ver  perhaps 
greater  than  anything  which  it  has  been  in  the  past  The  right  to  the 
liow  of  the  stream  is  a  property  right,  and  the  o\^Tier  of  it  has  the  right 
to  say  whether  he  wishes  to  maintain  its  value  as  such ;  and  in  case 
others  attempt  to  deprive  him  of  it  they  should  pay  for  the  injury 
which  would  thereby  be  caused  to  him.  While  the  water  right  is  in- 
corporeal, it  is  not  personal  property,  but  is  a  parcel  of  the  estate 
itself,  and  therefore  partakes  of  the  nature  of  real  estate,*  and  is  not 
an  easement;  and  is  so  far  a  part  of  the  estate  to  which  it  is  attached 
that  it  is  an  incident  of,  and  will  pass  with,  it^®  The  right  is,  there- 
fore, incapable  of  fixed  appropriation  or  conversion.  ^^     But  while 

enjoy  it,  but  he  must  always  remember  demned  under  the  right  of  eminent  do- 
that  it  exists  for  his  neighbors  as  well  main,  is  valuable  for  dairy  purposes  be- 
as  himself,  and  that  when  he  does  any-  cause  of  the  flowing  of  a  stream  through 
thing  to  imperil  its  continuity,  he  is,  in  it,  cannot  be  excluded  from  the  jury  be- 
fact,  directly  affecting  the  actual  prop-  cause  a  witness  has  stated  that  the 
erty  of  others,  and  not  merely  dealing  stream  was  valuable  as  a  natural  outlet 
with  certain  portions  of  water  which  for  olfal,  although  a  statute  prohibits 
bdong  to  him  at  the  moment,  and  will  the  casting  of  ofTal  into  streams.  8t. 
become  the  property  of  his  neighbor  only  Lout's  Terminal  R.  Co.  v.  Heiger,  13D 
in  the  event  of  being  allowed  to  pass  on  Mo.  315,  40  S.  W.  047. 
to  him.    Phear,  Water  Rights,  22.  *Re  Thampsan,  85  Hun,  438,  32  N.  Y. 

*Kaukauna  Water  Power  Co.  v.  Green  Supp.  807. 

Bay  d  M.  Canal  Co.  142  U.  S.  254,  35  •Uouah    ▼.     Doylrstotrn,    4     Brewst. 

L.  ed.  1004,  12  Sup.  Ct.  Rep.  173;  Silver  (Pa.)  333;  mil  v.  Newman,  5  Cal.  445. 

Spring  Bleaching  d  Dyeing  Co.  v.  Wans-  ^^Shamlcfftr  v.  Council  Orove  Peerless 

kurk  Co.  13  R.  I.  611;  Deming  v.  Cleve-  Ifill  Co.  J8  Knn.  24;  Archer  v.  Archer, 

land,  22  Ohio  C.  C.  1;  Hough  v.  Doyles-  84  Hun,  297,  32  N.  Y.  Snpp.  410:   Van- 

foiCTi,  4  Brewst.  (Pa.)  333;  Shenandoah  sickle  v.  Haines,  7   Npv.  249;   Pine  ▼. 

Co.'8  Appeal,  2  W.  N.  C.  46;  Barclay  R.  New  York,  103  l^ed.  337:  Union  Mill  d 

d  Coal  Co.  v.  Ingham,  36  Pa.  194;  Con-  Min.  Co.  ▼.  Dangberg,  81  Fea.  73:  Sten- 

cord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  ger  v.  Tharp  (S.  D.)  94  N.  W.  402. 

18  I^  R.  A.  679,  25  Atl.  718.  ^'Smith  v.  Rochester,  92  N.  Y.  463, 

•Deming  v.  Cleveland,  22  Ohio  C.  C.  1.  44  Am.  Rep.  393. 

•That  pronerfv.  soueht.    to  be    con- 
Vot.  n. — Waters,  99. 
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the  govern  men  t  retains  the  ownership  of  land  thi-ough  which  the 
stream  flows,  it  may  abolish  the  riparian  rights  in  the  stream.^*  The 
right  to  the  continued  flow  is,  however,  not  of  such  a  character  that  it 
will  become  merged  in  case  both  upper  and  lower  estates  vest  in  one 
owner.^^  When  the  water  has  been  separated  from  the  stream  and 
stored  where  it  can  be  controlled  by  the  owner,  it  becomes  personal 
property.^* 

468.  Upon  what  does  right  depend? —  The  right  of  the  riparian 
owner  is  a  natural  right  and  depends  upon  the  fact  that  the  stream  i?> 
furnished  him  by  nature.^  The  law  governing  it  is  founded  upon 
the  individual  rights  of  landed  proprietors  upon  Uie  stream.*  When 
the  question  first  came  before  the  courts  there  was  an  inclination  U* 
hold  that  the  right  of  the  riparian  owner  depended  upon  the  use  which 
he  had  made  of  the  water.  In  Willianis  v.  Morland,^  the  action  was 
for  injuring  plaintiff's  banks  by  the  manner  in  which  the  water  wa< 
caused  to  flow  past  them,  but  the  jury  found  that  the  banks  were  not 
injured  and  the  court  held  that  therefore  the  action  was  not  sustained. 
But  Bayley,  J .,  said :  "Flowing  water  is  originally  publici  juris. 
So  soon  as  it  is  appropriated  by  an  individual,  his  right  is  coextensivf" 
with  the  beneficial  use  to  which  he  appropriates  it  Subject  to  that 
right  all  the  rest  of  the  water  remains  publici  juris.  The  party  whi» 
obtains  a  right  to  the  exclusive  enjoyment  of  the  water  does  so  in 
derogation  of  the  primitive  right  of  the  public.  Now,  if  this  be  thi- 
true  character  of  the  right  to  water,  a  party  complaining  of  the  breach 
of  such  a  right  ought  to  show  that  he  is  prevented  from  having  water 
which  he  has  acquired  a  right  to  use  for  some  beneficial  purpose/'^ 

^Crawford   Co.   v.   Hathaway    (Neb.)  ter.  Electric  Light  d>  P,  Co.  24  Wash. 

60  L.  R.  A.  889,  93  N.  W.  781.  104.  6.3  Pac.  1095;  People  ex  ret.  Heyne 

"Unity  of  possession  will  not  extin-  man  v.  Blake,  19  Cal.  679;  Parki  Canal 

guish  a  water  course  so  that  in  case  of  <(  Min.  Co.  v.  Hoyt,  67  Cal.  44. 

subsequent  separation  it  may  Vm-  ^topped  ^Siokoe  v.  Singers,  8  El.  &  Bl.  31,  26 

by  the  upper  owner.    Bhury  v.  Piggott,  L.  J.  Q.  B.  N.  S.  267,  3  Jur.  N.  S.  1256. 

3  Bulst.  339,  Popham,  169,  Noy,  84,  W.  6  Week.  Rep.  766. 

Jones,  145,  Palm.  444,  Latch.  163,  Bui-  'Irwin  v.  Phillips,  6  Cal.  140,  63  Am. 

let,  N.  P.  74.  Dec.  113. 

Easements  of  necessity,  so  called,  such  *  2  Bam.  &  C.  913,  4  Dowl.  k  R.  583, 

as  water-power  mill  privileges,  are  ex-  2  L.  J.  K.  15.  191,  26  Revised  Rep.  679. 

tinguished  when  the  title  to  both  dom-  *In  Canham  v.  Fisk,  2  Cromp.  &  J, 

inant  and  servient  estates  unite  in  one  126,  2  Tyrw.  166,  it  was  held  that  if 

owner,  and  are  not  revived  as  they  were  land  with  water  running  through  it  is 

before  their  merger,  but  are  recreated  granted,  the  grantee  acquires  a  right  to 

on  separate  conveyances  by  him,  either  the  water  which  the  grantor  holding  the 

by  the  express  terms  in  the  latter  grants  upper  tenement  cannot    cut    off.     But 

or  by  implication,  so   far  as    may  be  Bayley,  B.,  said,  if  a  man  find  water 

requisite  for  the  beneficial  enjoyment  of  running  through  his  land,  he  may  ap- 

ihe  premises   granted.     Miller  v.  Lap-  propriate  it  and  thus  acquire  a  title  to 

Itam,  44  Vt.  416.  the  water. 

**Dunamuir  v.  Port  Angeles  Oaa,  Wo- 
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But  the  view  that  the  right  depends  upon  use  did  not  prevail,  for  it 
is  fully  established  that  the  right  is  the  same  whether  it  is  used  or  not^ 
and  that  no  right  is  gained  by  making  use  of  the  water,  or  lost  by  fail- 
ure to  do  so.^  The  nile  is  well  stated  in  Sampson  v.  Hoddinott,*'" 
where  it  is  said  all  persons  on  the  margin  of  a  flowing  stream  have  by 
nature  certain  rights  to  use  the  water  of  the  stream  whether  they  exer- 
cise these  rights  or  not,  and  they  may  begin  to  exercise  them  whenever 
they  will.  By  usage  they  may  acquire  the  right  to  use  the  water  in  a 
manner  not  justified  by  their  natural  rights ;  but  such  acquired  right 
has  no  operation  against  the  natural  rights  of  the  land  owner  higher 
up  the  stream  unless  the  usage  by  which  it  was  ao<[uired  affected  the 
use  which  he  himself  made  of  the  stream,  or  his  power  to  use  it,  so  as 
to  raise  the  presumption  of  a  grant  and  to  render  the  tenement  above 
a  servient  tenement^  The  right  does  not  depend  upon  appropria- 
tion or  presumed  grant  fi-om  long  acquiescence  on  the  part  of  riparian 
owners  ak)ve  or  below,  but  exists  juH  naturi  as  part  of  the  land.* 
And  it  attaches  to  streams  flowing  through  the  public  domain  as  soon 
as  entry  is  made  upon  them  for  the  purpose  of  acquiring  title  from  the 
government*  The  doctrine  of  prior  use  has,  however,  found  some 
foothold  in  MassachusettvS.^*  The  right  depends,  not  upon  ownership 
of  the  soil  under  which  the  water  flows,  but  upon  lateral  contact  with 
the  water.  ^^     And  the  right  is  not  destroyed  by  the  acquisition  of  an 

*  See  post,  $  534.  Involves  two  other  propositions,  ( 1 )  that 

•  1  C.  B.  N.  S.  611,  26  L.  J.  C.  P.  N.  each  proprietor  must  have  a  right  to  ap- 
S.  148,  3  Jur.  N.  S.  243,  6  Week.  Rep.  ply  the  stream  to  those  useful  purposes 
230.  ifor  which  it  was  by  nature  intended; 

^Saundera  v.  Newman,  1  Barn.  &  Aid.  (2)  that  no  proprietor  can  have  a  right 

258,  19  Revised  Rep.  312 ;  Phear,  Water  to  apply  it  so  as  to  produce  injury  to 

Rights,  30.  any  other.     Every  mode  of  enjoyment. 

In   Cox  v.   Matthews,    1    Vent.    239,  indeed,  will  be  attended  with  some  dim- 

which  was  a  case  of  ancient  lights,  Lord  inution   of   the   quantity   of   water,   or 

Hale  said  if  a  man  ha»  a  water  course  some  variation  of  the  current,  but  no 

running  through  his  ground,  and  erects  mode  of   enjoyment,   no  diminution   of 

a  mill  upon  it,  he  may  bring  his  action  the  quantity  of  water,  no  retardation  or 

for  diverting  the   stream   and   not   say  acceleration  of  the  current  is  regarded 

ancient  mill,  and  unless  the  upper  pro-  as  an  infringement  of  the  common  right 

prietor  ha«  a  prescriptive  right  to  turn  unless  attended  by  some  material  injury 

the  water  he  cannot  justify  though  the  to  some  other  proprietor. 

mill  is  newlv  erected.  *Union  Mill  d    Min.  Co.  v.  Dangberg,. 

In  Graham  v.  Burr,  4  Grant  Ch.   (U.  81  Fed.  73. 

C.)    1,  a  bill  to  restrain  a  lower  pro-  •»Sfti/rr  v.  Beck,  133  U.  S.  541,  33  L.  ed. 

prietor,  who  was  owner  of  a  mill  erected  761,    10  Sup.  Ct.   Rep.   350,  Overruling 

above  the  plaintifT's,  from  damming  back  Covington  v.  Becker,  5  Nev.  281. 

the  water,  the  chancellor  said :  It  is  now  But  a  mere  possessor  of  public  land 

well  settled  that  every  riparian  owner  is  has  no  riparian  rights  in  the  streamn 

entitled  to  a  natural  flow  of  the  waters  running  tlirough  it.     Lakr  v.  Tolles,  8 

without    diminution    or    obstruction, —  Nev.  285. 

that    mere     appropriation     confers     no  ^^Fuller  v.  Chicopee  Mfg.  Co.  16  Gray, 

right.     The   proposition   that  every   ri-  43. 

parian   owner   is  entitled   to  have    the  ^^  A  aline  v.  Shaw,  35  Fla.  305^  28  L. 

stream   flow  in   its  accustomed  manner  R.  A.  391,  17  So.  411. 
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easement  for  a  highway,  railroad,  or  canal  along  the  shore.^*     The  j 

right  attaches  to  the  fee,  and  not  to  the  ow'nership  of  the  easement  ' 

The  right  is  similar  to  that  of  having  a  highway  remain  adjacent  to  j 

property  on  which  it  abuts.' ^     The  right  attaches  only  to  natural  n 

streams  and  cannot  be  claimed  with  respect  to  artificial  ones.^*     But  ' 

the  rights  of  riparian  owners  are  not  affected  by  confining  the  flow  in 
an  artificial  channel.^*  The  right  attaches  only  to  the  riparian  land 
and  cannot  be  claimed  for  nonriparian  land.*^  This  must^  of  neces- 
sity, be  the  rule,  because  it  is  necessary  to  have  some  limitation  upon 
the  right  to  use  the  water  from  a  stream,  so  as  to  leave  enough  for  the 
use  of  riparian  owners  further  down,  or  it  might  be  entirely  oonsumed 
near  the  origin  of  the  stream.  The  right  to  use  the  water  is  primarily 
based  upon  the  ownership  of  land  adjoining  the  stream,  and  persons 
whose  land  is  not  in  contact  with  the  stream  are  in  no  sense  riparian 
owners,  and  are  not  entitled  to  any  rights  in  the  use  of  the  water  as 
private  individuals.  The  only  things  that  they  can  claim  are  the 
right  of  navigation  and  to  share  in  the  public  right  of  fishery,  gather- 
ing ice,  or  such  other  rights  as  the  public  are  entitled  to.  That  being 
the  rule,  the  only  method  of  determining  who  are,  and  who  are  not, 
riparian  owners  is  by  following  the  rule  established  by  nature,  and 

The  ownership  of  land  to  the  high-  it  acquires  riparian  rights  belonging  to 
water  mark  of  a  river  gives  the  right  such  land,  although  the  petition  for  con- 
to  object  to  any  unauthorized  interfer-  demnation  makes  no  express  mention  of 
ence  with  the  flow  of  the  river  in  its  such  rights.  Ifanford  v.  8t,  Paul  d  D. 
natural  state.  Atirill  v.  Piatt,  10  Can.  R.  Co.  43  Minn.  104  42  N.  W.  596. 
S.  C.  425.  ^^Cratcford  Co.  v.  Hathaway    (Neb.) 

If  an  island  creates  two  natural  chan-  60  L.  K.  A.  880,  93  N.  W.  781. 

nels  in  a  river,  the  owners  of  the  island  ^^Sampson  v.  Hoddinott,  1  C.  B.  N.  S. 

are  ripjirian  owners  as  well  as  the  own-  690,  26  L.  J.  C.  P.  N.  S.  148,  3  Jur.  N. 

ers  of  the  fncing  mainland.    Warren  v.  S.  243,  5  Week.  Rep.  885. 

Wesi  brook  Mfg.  Co.  86  Me.  32,  26  L.  R.  The  mere  permissive  use  of  the  waste 

A.  284,  20  Atl.  927.  water  from  a  lake  or  lagoon  on  upper 

"fllinois  C.  R.  Co.  v.  Jllinoia,  146  U.  premises   by  a    lower    owner,    coming 

S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  through  a  drainage  ditch  cut  on  such 

110:  Saunders  v.  New  York  C.  ^  H.  R.  upper  premises  by  the  owners  thereof 

R.  Co.  144  N.  Y.  76.  26  L.  R.  A.  378,  43  and  not  flowing  to  or  over  the  lower 

Am.  St.  Rep.  720,  38  N.  E.  992,  Affirm-  lands  in  a  natural  channel,  gives  him 

ing  71  Hun,  153,  23  N.  Y.  Supp.  927.  no  riparian   rights  therein.     Oreen    t. 

A  canal  company  which  acquires  by  Carotia,  72  Cal.  267,  13  Pac.  685. 

<jondomnntion   a  risrht  of  way    for    its  ^*Case  v.  Hoffman,  100  Wis.  314,  44  L. 

canal  nlong  the  high-water  mark  of  a  R.  A.  728,  72  N.  W.  390,  74  N.  W.  220, 

navigable  stream  does  not  deprive  the  75  N.  W.   946;   Finley  v.  Herahey,  41 

former   owner  of  his    riparian    rights.  Iowa,  389. 

yem  Jersey   Zinc  d  I.  Co.    v.    Af orris  ^Stockport  Watervorka  Co.  t.  Potter. 

Canal  rf  Hkg.  Co.  44  N.  J.  Eq.  398,  1  L.  3  Hurist.  &  C.  300,  10  Jur.  N.  S.  1005. 

R.  A.  133,  15  Atl.  227.  10  L.  T.  N.  8.  748;  Lux  v.  Hagyin,  69 

But  where  a  railway  company  pro-  Cal.  255,  10  Pac.  074;  Ormcrod  v.  Tod- 
cures  to  be  condemned  for  its  use  land  mordcn  Joint  Stock  Mill  Co,  L.  R.  11  Q. 
abnttinir  on  a  water  course  in  such  a  B.  Div.  155,  52  L.  J.  Q.  B.  N.  S.  445,  31 
way  that  it  becomes  the  shore  owner,  Week.  Rep.  759,  47  J.  P.  532. 
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holding  that  that  only  is  riparian  land  entitled  to  the  benefita  of  the 
stream  which  is  actually  in  contact  with  it. 

463a.  What  is  riparian  land  T—  It  being  established  that  the  right  to 
use  the  water  from  the  stream  is  dependent  solely  upon  the  ownership 
of  land  which  is  in  contact  with  the  stream,  it  becomes  necessary  to 
determine  what,  in  fact,  is  riparian  land.  This  question  is  not  en- 
tirely free  from  difficulty.  There  are  several  things  upon  which  the 
answer  to  the  question  might  be  made  to  turn.  The  first  and  most 
important  is  the  natural  configuration  of  the  country  through  which 
the  stream  flows,  so  that  all  land  within  the  watershed  which  lies  in 
such  a  manner  that  the  drainage  from  it  finds  its  way  into  the  stream 
might  be  regarded  as  riparian  land.  But  a  rule  which  would  recog- 
nize such  a  vast  extent  of  territory  as  riparian  land  would  be  almost 
as  destructive  of  the  right  of  the  riparian  o^vner  as  a  rule  which  would 
[Hsiinit  anyone  who  could  gain  access  to  the  water  to  make  use  of  it. 
Such  a  rule  not  only  would  permit  the  consumption  of  the  water  near 
its  source  of  supply,  but  it  would  result  in  conflicts  between  land  own- 
ers as  to  rights  of  way  and  the  construction  of  the  necessary  apparatus 
to  make  the  water  available.  Another  criterion  for  determining  what 
is  riparian  land  might  be  the  land  which  is  in  possession  of  one  person 
whose  holdings  actually  extend  so  as  to  come  in  contact  with  the 
water.  This  test,  in  some  cases,  might  be  too  broad,  because  part  of 
the  land  might  lie  out  of  the  natural  watershed  of  the  stream,  and 
therefore  be  outside  of  tlie  boundaries  established  by  nature  for  ri- 
parian oMTiership.  The  criterion  which  most  nearly  meets  the  neces- 
sities of  the  case  is  the  rule  that  all  land  must  be  regarded  as  riparian 
when  it  is  within  the  natural  watershed  of  the  stream,  the  title  to 
which  is  in  one  owner,  and  the  boundaries  of  which  have  been  estab- 
lished in  accordance  with  the  requirements  of  the  conditions  which 
will  best  serve  the  interests  of  individual  land  OAvners.  Under  ordi- 
nary circumstances  the  individual  acquires  title  to  such  an  amount 
of  land  only  as  he  can  reasonably  care  for  and  cultivate  by  his  own 
efForts,  with  such  paid  assistants  as  his  business  ability  makes  it  profit- 
able for  him  to  employ.  In  the  original  subdivision  of  a  new  country, 
and  in  the  subsequent  transfer  of  property  from  man  to  man,  these 
(!onsiderations  determine  the  size  of  individual  holdings.  And,  for 
the  purpose  of  establishing  a  general  rule,  the  customs  and  habits  of 
the  individuals  are  those  which  must  be  relied  upon.  This  rule  gives 
the  riparian  owner  the  right  to  use  the  water  upon  all  of  that  tract 
of  land  which  custom  has  shown  is  best  adapted  in  size  to  individual 
needs,  as   shown  by  the   experience  of  the  dwellers  in   the  locality. 
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Land  intended  for  mill  purposes  will  be  cut  into  different-sized  lots 
from  that  intended  for  agricultural  purposes,  and  the  subdivisions  for 
the  accommodations  of  each  will  be  different  from  those  intended  for 
Uyvm  lots.  The  subdivision  suggested  by  the  needs  of  the  individual 
isy  therefore,  what  must  be  regarded  as  the  bounds  of  the  riparian 
property.  This  will  exclude  land  which  is  purchased  by  corporations 
or  individuals  of  large  means  and  great  business  ability,  which  is 
added  to  the  original  subdivision  lying  upon  the  border  of  the  stream, 
and  which,  in  some  cases,  stretches  away  miles  from  the  river  banks. 
In  one  case  it  was  held  that  those  only  are  riparian  lands  that  come  in 
contact  with,  or  are  washed  by  the  waters  of  the  stream.*  That  rule 
is  certainly  too  narrow,  because  it  would  prevent  the  use  of  the  water 
anywhere  except  upon  the  immediate  shore.  Conversely,  it  has  been 
held  that  the  riparian  right  depends  upon  the  physical  condition  of 
the  coimtry,  all  being  riparian  which  is  witiiin  the  watershed  of  the 
fltreanu*  The  watershed  should  certainly  form  a  limit  beyond  which 
the  riparian  rights  cannot  be  claimed ;  but  there  is  a  question  whether 
or  not  that  limit  is  not  too  wide.  Much  may  depend  upon  the  char- 
acter of  tlie  stream.  A  river  of  large  volume  might  appropriately 
supply  all  the  needs  of  the  population  living  within  its  watershed, 
while  a  small  stream  could  be  used  only  by  those  living  on  its  immedi- 
ate banks.  The  most  satisfactory  riile  is  that  the  parcels  of  land 
should  be  regarded  as  riparian  so  far  as  their  location  with  reference 
to  the  stream  has  indicated  where  their  boundary  should  be  fixed,  so 
that  all  that  parcel  which  is  regarded  as  one  tract  should  be  regarded 
as  riparian,  leaving  tlie  question  of  the  extent  of  the  use  which  may  be 
made  of  the  water  to  the  rules  regulating  the  relative  rights  of  owners 
on  the  stream.  Under  this  rule  the  boundary  of  riparian  land  is  re- 
stricted to  land  the  title  to  which  is  acquired  by  one  transaction.' 
And  mere  contact  of  a  nonriparian  tract  of  land  with  another  tract 
which  is  riparian  cannot  extend  to  the  former  riparian  rights  appurte- 

^Buohanati    v.    Ingersoll    Waterworks  it  is  said  that  the  rights    of    riparian 

<7o.  30  Ont.  Rep.  466.  owners  arc  not  dependent  upon  the  ez- 

*  Under   a  claim    alone    of    riparian  tent  of  watershed  owned  by  them, 

right,  the  owner  of  land  cannot,  to  the  'Lux  v.  Hoggin,  69  CaL  424,  10  Pac 

injury   of  another  riparian   proprietor,  674;   Jioihiner  v.  Big  Rock  Irrig.  Disi. 

take  water  beyond   the  natural  water-  117  Cal.  19,  48  Pac.  908. 

^hed  of  the  stream  for  any  purpose,  as  The  riparian  owner  has  no  rights  as 

riparian  rights  cannot    extend    beyond  such  which  can  extend  to  nonriparian 

the  watershed  of  the  stream,  and  lands  lands,  and  whore  the  custom  of  the  gOY* 

so  situated  are  not  regarded  as  riparian,  emment  is  to  grant  its  lands  with  ref< 

Bathgate  v.  Irvine ,  126  Cal.  135,  58  Pac.  erence  to  40-acre  units,  such  unit  is  the 

442.  extent  of  the  riparian  right.    Crawford 

But  in  Standen  v.  }few  Rochellc  Wa-  Co.   v.   Hathn\cay    (Neb.)    60  L.  R.  A. 

ter  Co,  91  Hun,  272,  36  N.  Y.  Supp.  92,  889,  93  N.  W.  -781. 
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nant  to  the  latter,  although  both  tracts  are  owned  by  the  same  person, 
where  each  tract  is  granted  by  a  separate  patent  based  upon  a  separate 
entry,  so  that  they  constitute  distinct  tracts  of  land.*  The  rules  gov- 
erning the  rights  must  be  uniform  throughout  one  state.  Different 
rules  with  regard  to  water  rights  cannot  l>e  made  applicable  in  differ- 
ent portions  of  the  state  on  the  ground  of  difference  of  conditions, 
where  the  question  as  to  which  rule  is  applicable  in  a  particular  case 
must  depend  on  the  verdict  of  the  jury.' 

464.  Bight  to  flow  of  stream. —  Taking  up,  now,  the  various  riglits 
which  the  riparian  owner  has  in  the  stream,  the  first  and  most  im- 
portant is  the  right  to  the  continued  flow  of  the  water  in  its  natural 
condition.  This  right  is  fundamental,  and  one  of  which  the  riparian 
owner  cannot  be  deprived,  hnt  the  right  is  not  absolute  to  have  the 
water  flow  without  any  interfei*ence  on  the  part  of  the  owners  above 
him.  The  stream  is  the  common  property  of  all  who  own  land  upon 
its  banks,  and  each  has  a  right  to  make  such  use  of  it  as  he  can  niake 
without  materially  diminishing  the  equal  rights  of  the  others.  There- 
fore, the  riparian  owner  can  insist  only  on  having  the  remainder  of 
the  water  flow  to  and  through  his  land  after  the  o^vners  above  him 
have  made  such  reasonable  use  of  it  as  they  are  entitled  to  make.' 


^Boehmer  v.  Big  Rock  Creek  Irrig. 
IHsi.  117  Cal.  19,  48  Pac.  008. 

In  Oregon  it  was  held  that  a  parcel 
of  land,  lying  back  of  another  which  bor- 
ders on  a  stream,  when  both  have  been 
acquired  by  one  owner  though  by  dif- 
ferent conveyances  and  at  diflferent 
limes,  becomes  reparian  and  may  be  irri- 
orated  by  the  owner.  Jones  v.  Conn,  39 
Or.  30,  64  L.  R.  A.  630,  87  Am.  St.  Rep. 
«34,  «4  Pac.  855,  65  Pac.  1008.  That 
rule  can  hardly  be  adopted  as  one  of 
general  application.  It  might  operate 
equitably  in  some  cnsos,  but  it  would 
open  the  door  for  a  wider  extension  of 
riparian  rights  than  is  generally  per- 
missible. In  the  arid  region  of  the  west, 
however,  where  it  is  desirable  to  make 
as  wide  use  of  the  water  for  irrigation 
purposes  as  possible  and  the  water  is 
useful  for  very  little  else  it  may  be  that 
the  local  conditions  require  an  extension 
of  the  doctrine  to  that  extent. 

'Meng  v.  Coffey  (Neb.)  60  L.  R.  A. 
010,  93  N.  W.  713. 

Wiirr  V.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  10  Sup.  Ct.  Rep.  350:  Clark  v.  Cam- 
bridge  d  A.  Irrig.  d  Ttnprov.  Co.  45  Neb. 
798.' 64  N.  W.  239:  Pillshury  v.  Moore, 
44  Me.  154.  69  Am.  Dec.  91 ;  Dickson  v. 
Carnegie,  1  Ont.  Rep.  110:  Heath  v. 
WilUnrns,  25  Me.  209,  43  Am.  Dec.  265 : 


Olney  v.  Fenner,  2  R.  I.  211,  67  Am.  Dec. 
711;  Smith  v.  Rochester,  92  N.  Y.  463, 
44  Am.  Rep.  393;  LiUs  v.  Catothtyrn,  78 
Miss.  559,  29  So.  834;  Society  for  Estab- 
lishing Useful  Mfrs.  v.  Low,  17  N.  J. 
Eq.  19 ;  Ten  Eyck  v.  DeUnoare  d  R.  Canal 
Co.  18  N.  J.  L.  200,  37  Am.  Dec.  233; 
Plattsmouth  Water  Co,  v.  Smith,  68 
Neb.  579,  78  N.  W.  275;  Botoard 
v.  Ingersoll,  13  How.  426,  14  L. 
ed.  208;  Elliot  v.  Fiichhurg  R, 
Co.  10  Cush.  191,  67  Am.  Dec.  85; 
Meng.  v.  Coffey  (Neb.)  60  L.  R.  A. 
910,  93  N.  W.  713;  Morrill  v.  St.  An- 
thony Falls  Water  Power  Co.  26  Minn. 
222,  37  Am.  Rep.  399,  2  N.  W.  842; 
Ohio  rf  if.  R.  Co.  V.  ThiUman,  143  111. 
127,  36  Am.  St.  Rep.  369,  32  N.  E.  529; 
Ulbricht  v.  Eufaul<i  Water  Co.  86  Alii. 
587,  4  L.  R.  A.  572.  11  Am.  St.  Rep.  72, 
6  So.  78;  Clark  v.  Rockland  Water 
Power  Co.  52  Me.  68 ;  Mitchell  v.  ParJcs, 
26  Ind.  354. 

Riparian  owners  below  a  dam  con- 
structed in  aid  of  navigation  past  rapids 
are  entitled  to  have  the  water  which  is 
not  required  for  navigation  returned  to 
its  accustomed  channel  in  such  manner 
and  place  that  it  will  flow  past  their 
lands  as  it  was  accustomed  to  flow. 
Green  Bay  d  M.  Canal  Co.  v.  Kaukauna 
Water  Power  Co.  90  Wis.  370,  sub  nam 
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The  right  to  the  flow  of  the  water  does  not  depend  upon  the  length 
of  the  stream^  but  attaches  to  water  issuing  from  a  spring  within  a 
short  distance  of  the  boundary,  as  well  as  to  a  mighty  river,  if 
there  is  a  distinct  water  course  formed  by  the  water.*  It  is  imma- 
terial whether  the  owner  is  making  any  use  of  the  water  or  not.^  The 
right  of  the  riparian  owner  to  the  continued  flow  of  the  stream  is  lim- 
ited by  the  right  of  the  upper  owner  to  make  such  reasonable  use  of 
the  water  as  the  character  of  the  stream  and  common  right  in  its  water 
warrants.*  It  has  been  said  that  no  proprietor  can  either  diminish 
the  quantity  of  water  which  will  otherwise  descend  to  the  proprietor 
beloiv,  or  throw  the  water  back  upon  the  proprietor  above.'  But  that 
rule  is  too  broad,  for  it  would  give  the  lower  proprietor  superior  ad- 
vantages over  the  upper,  and  in  many  cases  give  him,  in  effect,  a  mo- 
nopoly of  the  stream.®  The  true  rule  is  that  no  owner  can  claim  a 
right  in  the  stream  which  will  be  an  unreasonable  use  of  his  interest 
in  the  common  rigbt^  The  right  of  the  riparian  owner  attaches 
only  to  the  natural  flow  of  the  stream,  and  not  to  increased  quanti- 
ties which  may  be  turned  into  the  stream  by  the  upper  owner.* 
Therefore,  the  common  use  to  which  a  riparian  owner  is  entitled  does 
not  include  the  right  to  appropriate  vested  rights  of  pondage  or  flow- 
age  which  have  been  acquired  by  other  owners  on  the  stream.*  A  lower 
owner  by  storing  the  water  farther  up  the  stream  and  using  it  for 
more  than  twenty  years  for  his  own  benefit  does  not,  because  of  the 
incidental  benefit  which  he  thereby  confers  upon  other  o^vners  of  the 

Patten  Paper  Co,  v.  Kaukauna  Water  natural  course.     As  soon  as  they  have 

Power  Co.  28  L.  R.  A.  443,  48  Am.  St.  erected  their  mills  or  other  works  and 

Rep.  937.  61  N.  V^,  1121,  63  N.  W.  1019;  suflTercd  damage  from  the  previous  di- 

Patten  Paper  Co.  v.   Oreen  Bay  d  M,  version  or  obstruction  of  the  water,  their 

Canal  Co.  93  Wis.  283,  66  N.  W.  601,  67  right  of  action  accrues. 

N.  W.  432.  *n olden  v.  Winnipiseoqee  Lake  CotUm 

HJhauvet  v.  Hill,  93  Cal.  407,  28  Pac.  d  Woolm  Mfg.  Co.  63  N.  H.  562;  Coff- 

1066.  man  v.  Rohhins,  8  Or.  278;    Piatt    t. 

*VanBiekle  x.  Haines,  7  Nev.  249 ;  Olney  Johnson,  15  Johns.  213,  8  Am.  Dec  233; 

V.  Fenner,  2  R.  I.  211,  57  Am.  Dec.  711.  Clark  v.  Pennsylvania  R.  Co.  145  Pa. 

In  McLaren  v.  Cook,  3  U.  C.  Q.  B.  299,  438,  27  Am.  St  Rep.  710,  22  Atl.  989. 

an  action   by   one   constructing  a  mill  *Wrxght  v.  Hotoard,  1  Sim.  k  Stu.  190, 

after  the  defendant  had  constructed  the  1  L.  J.  Ch.  94,  24  Revised  Rep.  109. 

dam  complained  of,  the  court  declares  *Dumont  v.  Kellogg,  29  Mich.  420,  18 

the  principle  to  be   well    settled    that  Am.  Rep.  102. 

nothing  short  of  a  grant  or  use  for  such  ^Wright  v.   Howard,   1   Sim.   &.  Stu. 

a  length  of  time  as  will  support  the  pre-  100,  1  L.  J.  Ch.  94,  24  Revised  Rep.  169 : 

sumption  of  a  grant  will  entitle  the  pro-  Tennessee  Coal,  Iron  &  R.  Co.  v.  Ham- 

prietor  of  land  on  a  stream  to  divert  ilton,  100  Ala.  252,  46  Am.  St.  Rep.  48, 

or  pen  baek  the  water  in  such  a  manner  14  So.  167. 

as  to  occuiiion  damage  to  those  living  *Muskoka  Mill  Co.  v.  Queen,  28  Grant 

above  or  below  on  the  same  stream,  by  Ch.    (U.  C.)    563;   Fox  River  Flour  «S 

disabling  them  from  making  any  special  Paper  Co.  v.  Kelley,  70  Wis.  287,  .15  X. 

iLso  or  appropriation  of  the  water  which  W.  642. 

would  have  been  in  tlieir  power  if  the  ^Cornicell  Mfg.  Co.  v.  8u:ift,  8ft  Mich. 

Ktroam  had  been  allowed  to  flow  in  its  503.  50  N.  W.  1001. 
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stream,  invest  them  with  the  right  to  have  such  condition  continue; 
and  the  court  cannot  permit  one  owner  to  store  water  in  times  of 
freshet,  and  then  require  him  to  let  it  down  in  dry  times  for  the  bene- 
fit of  lower  owners,  ^*^ 

464a.  Sight  to  preserve  flow. —  A  large  part  of  the  value  of  a  stream 
of  water  consists  in  its  motion.  So  long  as  the  flow  is  free  and  rapid, 
it  remains  clear  and  fit  for  the  use  to  which  the  riparian  owner  de- 
sires to  put  it,  and  serves  to  carry  the  surface  water  away  from  the 
land.  But  if  tlie  flow  is  obstructed  and  becomes  sluggish,  the  water 
loses  its  purity  and  becomes  more  or  less  unfit  for  domestic  use,  and 
the  surrounding  soil  is  saturated  with  water  and  unfit  for  cultivation. 
The  lower  owner  has  no  right,  therefore,  to  take  active  measures  to 
dam  the  water  back  on  the  upper  property.^  But  the  question  arises 
as  to  the  rights  of  the  upper  owner  in  case  the  stream  is  filled  with 
debris,  silt,  and  sand  by  the  operation  of  natural  causes  to  such  an 
extent  that  the  water  is  dammed  back  on  his  land.  If  the  stream 
leaves  its  channel  upon  the  land  of  the  upper  owner,  the  lower  OAvner 
has  a  right  to  enter  upon  the  land  and  restore  the  stream  to  its  an- 
cient channel.^  And  the  lower  owner  may  remove  obstructions  which 
prevent  the  natural  flow  of  water  to  his  land.*  And  in  case  the  water 
IS  diverted  from  the  stream  by  the  upper  owner,  the  lower  one  has  a 
right  to  restore  the  flow."*  Under  these  circumstances,  analogy  would 
seem  to  require  that,  if  the  channel  of  the  stream  becomes  filled  so  as 
to  cast  the  water  back  on  the  upper  property,  the  OAvner  of  that  prop- 
erty have  a  right  to  remove  the  obstruction  so  as  to  protect  his  land 
from  the-change.  In  Rood  v.  JohnsoUy^  the  court  holds  that  the  up- 
per owner  has  no  right  to  do  this  because  the  accumulation  of  the  sand 
in  the  stream  is  a  natural  result  which  neither  person  has  a  right  to 
interfere  with.  The  reason  given  in  that  case  is  not,  however,  suffi- 
cient to  support  the  decision.  But  in  Withers  v.  Purchase  ®  the  court 
held  that  whatever  rights  riparian  proprietors  have  to  scour  a  stream 
must  be  limited  to  removing  obstructions  which  have  been  accidentally 
placed  there,  and  does  not  entitle  such  proprietors  to  remove  natural 
accretions  formed  by  slow  processes,  for  the  purpose  of  restoring  the 
flow  of  water  to  its  former  state  as  to  velocity  and  direction.  Even 
that  decision  does  not  seem  to  be  persuasive.  The  natural  condition 
of  the  stream  is  that  it  shall  flow,  and  in  ordinary  casei?  the  current  is 
sufficiently  strong  to  keep  the  channel  clear,  and  therefore  the  question 

"/?wir*-/»  Mfq.  Co.  V.  Newton,  67  N.  J.       •  Soo  post.  8  480. 
F.i{.  ?A\7.  41    Atl.  .185.  *  Sec  pott.  ?  505K 

»S«j  post,  #  546.  •2«)  Vt.  72. 

■See  post.  S  491.  •  60  L.  T.  X.  S.  819. 
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of  the  right  of  the  upper  owner  to  remove  obstructions  rarely  arises. 
But  in  case  it  does  arise,  the  upper  owner  has  a  right  to  insist  that  the 
mere  fact  that  the  deposit  through  natural  causes  has  interfered  with 
tho  natural  condition  of  the  stream  shall  not  prevent  the  restoration 
of  the  natural  condition.  As  has  already  appeared,  the  value  of  the 
stream  for  the  most  part  depends  upon  the  free  flow  of  its  current, 
and  the  riparian  owners  have  a  right  to  the  stream  in  the  condition  in 
which  nature  gave  it  to  them,  and  to  preserve  that  condition.  The 
lower  owner,  however,  as  the  owner  of  the  bed  of  the  stream,  has  cer- 
tain rights  with  which  the  upper  owner  cannot  interfere.  He  has  a 
right  to  be  free  from  trespass  by  the  upper  owner,  or  any  unlawful 
interference  Avith  his  soil.  But  his  rights  are  held  subject  to  the 
easement  of  the  natural  flow  of  the  stream,  and  he  cannot  insist  on  tlie 
maintenance  of  conditions  upon  his  property  which  will  interfere 
with  such  flow.  The  upper  owner  cannot  require  him  to  remove 
debris  and  keep  the  channel  open.^  But  in  case  the  debris  is  valuable 
to  him,  or  he  is  particular  about  the  manner  in  which  it  is  to  be  re- 
moved, ho  should  take  active  measures  to  remove  it,  since  the  easement 
of  the  upper  owner  to  have  the  water  flow  freely  from  his  property  in- 
cludes the  right  to  remove  obstructions.  It  has  been  held  in  Massa- 
chusetts that  the  owner  of  a  mill  has  an  easement  in  land  below  for 
free  passag-e  of  the  water  from  his  mill,  accompanied  by  the  right  to 
enter  upon  the  laud  for  the  purpose  of  cleaning  out  the  stream  and 
removing  obstructions  to  the  free  flow  of  the  water.*  That  decision  is 
imdoubtedly  influenced  to  some  extent  by  the  doctrine  of  the  Massa- 
chusetts mill  actvS,  which  are  to  the  effect  that  the  first  appropriator 
of  a  mill  site  upon  a  stream  has  a  right  to  maintain  it  against  all  ad- 
verse conditions.     But  the  doctrine  is  sound,  and  is  equally  applicable 

^  See  post,  §  570.  land   for   the  purpose  of  removing  ob- 

*Pre8Cott  V.  WilliavM,  6  Met.  429,  39  stnictiona   to  the   free  flow  of  water,** 

Am.  Dec.  GSS.  and  said  this  rule,  however,  cannot  be 

In  Withers  v.  Purchase^  60  L.  T.  N.  safely  deduced  from  the  case  as  reported. 

8.  810,  where  it  was  held  that  a  riparian  That  in  that  case  there  appears  to  haw 

proprietor  cannot  in  scouring  a  river  re-  been  a  grant  of  what  is  styled  a  mill 

move  natural  accretions  for  the  purpose  priviletro,  and  the  question  was  whether 

of  restoring  the  river  to  its  former  flow,  tho  mill   owner  was  entitled  to  cleanse 

the  court   referred   to   the   construction  the  stream  below  the  mill  so  as  to  allow 

placed  upon  Prescott  v.  White.  21  Pick,  the  water  to  flow  freely,  and  it  was  held 

.341,   32   Am.   Dec.   26t».   which   involved  that  he  was;  but  it  seenicHl  also  to  hare 

the  right  to  scour  a  raceway,  in  Angpll  been    proveil    that   the    mill    owner   had 

on  Watercourses,  §  390,  where  it  states  purported  to  have  exercised  the  power 

the  rule  of  tluit  case  to  be  as  follows:  for  more    than    tliirty    years,    and    the 

'*The  owner  of  a  water  mill  has  ho  much  co'irt  said  that  these  eonsiderations  de- 

of  the  easement   in  the  land  below  for  prived    the    case   of   any    importance    it 

the  free  passwige  of  water  from  the  mil!  might   other'.vi?*e  have   had  in   reference 

in  the  natural  channel  of  the  st'-eam  as  to  the  Withers  0(i.«e. 
to  give  him  a   right   <o  enter  upon  the 
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to  the  owner  of  farm  lands  or  any  other  species  of  property,  as  to  the 
owner  of  a  mill.  The  water  course  is  the  main  thing,  and  there  is  a 
right  to  maintain  it  in  its  natural  condition,  regardless  of  the  fact  that 
interference  with  such  condition  may  result  from  natural  causes. 
And  the  principle  was  directly  decided  in  Chapman  v.  Thames  Mfg. 
Co»^  where  the  owners  of  a  lake  were  held  to  be  entitled  to  enter  upon 
the  stream  forming  the  outlet,  and  remove  obstructions  accumulating 
Inhere  through  natural  causes,  for  the  purpose  of  maintaining  the  lake 
-At  its  natural  level. 

465.  Bight  to  me  water. —  The  next  most  important  right  of  the 
ow-ner  of  land  bordering  on  a  stream  is  that  of  making  such  use  of  the 
water  as  it  flows  past  his  land  as  he  can  make  without  materially  in- 
terfering with  the  common  right  of  all  owners  of  land  which  touches 
The  stream  to  make  use  of  it  He  is  not  entitled  to  make  such  use  of 
the  water  as  will  consume  or  destroy  it  to  an  unreasonable  extent,  or 
fail  to  leave  sufficient  in  the  stream  to  enable  others  having  an  equal 
right  to  exercise  their  rights.^  With  these  limitations  the  riparian 
owner  has  a  right  to  make  any  use  of  the  water  as  it  flows  which  it  will 
be  to  his  advantage  to  make.^  The  common  law  does  not  deprive  all 
persons  of  the  right  to  use,  but  allows  all  to  use,  the  water  in  any  man- 
ner not  incompatible  with  the  rights  of  others.  When  it  is  said  that 
a  riparian  proprietor  ha.s  a  right  to  have  a  stream  continue  through  his 
land,  it  is  not  intended  to  be  said  that  he  has  the  right  to  all  the  water, 

•  13  Conn.  269,  33  Am.  Dec.  401.  son,    6    Port.     (Ala.)     472;    Hough    v, 

*The  appropriation  of  the  water  of  a  Doylestown,     4     Brewst.      (Pa.)      333; 

non-navigable  river  by  a  riparian  owner  Woodin  v.  Wenttcorth,  57  Mich.  27S,  23 

in  such   quantities  as   unreaBonably  to  N.  W.  813;    Union  Mill  &  Min.  Co.  v. 

diminish   the  supply  of  other  riparian  Ferris,  2  Sawy.  176:  Fed.  Cas.  No.  14,- 

owners  is  a  private'  nuisance  for  which  371 :  Lancey  v.  Clifford,  54  Me.  487,  92 

an  injunction  will  lie.    Saunders  v.  Blue-  Am.  Dec.  501;  Wheatley  v.  Chri8man,24 

field  Waterworks  if  Imprm\  Co.  58  Fed.  Pa.  208,  64  Am.  Dec.  657 ;   Williamson 

133.  V.  Lock's  Creek  Canal  Co.  78  N.  C.  166; 

^J'Jmbrey  v.  (hcen,  6  Exch.  353,  20  L.  Mason  v.  Cotton,  2  McCrary,  82,  4  Fed. 

J.  Exch.  N.  S.  212,  15  Jut.  633;  Sand-  792;    Boies  v.  Weymouth    Iron    Co.    8 

toieh  V.  Great  Northern  R.  Co.  L.  R.  10  Cush.  548;  Phoenix  Cotton  Mfg.  Co.  v. 

Ch.  Div.  707,  27  Week.  Rep.  616;  War-  FTasen,  118  Mass.  352;  White  v.  Whitney 

ringv.  Martin,  WrigYit  (Ohio)  380;  Dh-  Mfg.  Co.  60  S.  C.  264.   38  S.  E.  456; 

mont  V.  Kellogg,  29  Mich.  420,  18  Am.  Rhodes  v.   Whitehead,  27  Tex.   304,  84 

Rep.   102;    Red  River  Roller'    Mills    v.  Am.  Dec.  631:  Mississippi  C.  R.  Co.  v. 

Wnght,  30  Minn.  249,  44  Am.  Rep.  194,  Mason,  51  Miss.  234. 

15  N.  W.  167 ;  Carpenter  v.  Cold,  88  Va.  The  owner  of  land  across  which  flows 

551,  14  S.  E.  329;  Union  Mill  rf  Min.  Co.  a  stream  of  water  from  a  spring  thereon 

r,  Dangberg,  91  Ved.  IS  \  Netc  York  Rub-  is   equally   entitled   to   the  use   thereof 

her  Co.  T.  Rothery,  32  N.  Y.  S.  R.  905,  with  lower  riparian  proprietors,  and  he 

10  N.  Y.  Supp.  872:  Luar  v.  Haggin,  69  will  be  enjoined  only  from  making  un- 

Cal.  255,  10  Pac.  674:   Pinney  v.  Luce,  reasonable  use  of  such  water.    Shook  v. 

44  Minn.  367.  46  N.  W.  561 ;  Rudd  v.  Colohan.  12  Or.  239,  6  Pac.  508. 

Williams.  43  111.  385;  Hoxsie  v.  Hoxsie.  The  water  rights  of  a  riparian  pro- 

38  Mich.  80;  Pugh  v.  Wheeler,  19  X.  C.  prietor  will  be  determined  by  the  nat- 

(2  Dev.  &  B.  L.)  50:  Hendricks  v.  Joh^i-  ural  flow  of  the  stream  as  modified  by 
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for  that  would  render  the  stream^  which  belongs  to  all  the  proprietors, 
of  no  use  to  any.^  No  proprietor  on  the  banks  of  a  river  has  a  right 
to  use  the  water  to  the  prejudice  of  other  proprietors  above  or  below, 
unless  he  has  acquired  a  prior  right  to  divert  it  No  one  can  set  up 
an  exclusive  right  to  the  flow  of  all  the  water  in  its  natural  state. 
As  said  by  Mr.  Justice  Nelson  in  Howard  v.  Ingersoll,^  "streams  of 
water  are  intended  for  the  use  and  comfort  of  men,  and  it  would  be 
unreasonable  and  contrary  to  the  universal  sense  of  mankind  to  debar 
a  riparian  proprietor  from  the  application  of  the  water  to  domestic, 
agricultural,  and  maufacturing  purposes,  provided  Uie  use  works  no 
substantial  injury  to  others."  The  right  to  use  necessarily  implies^ 
a  right  to  exercise  a  degree  of  control  over  the  water,  and  to  some  ex- 
tent to  diminish  its  volume.  The  proprietor  may  apply  it  to  domestic 
purposes  or  purposes  of  irrigation,  but  not  to  such  extent  as  to  unrea- 
sonably diminish  its  quantity;  in  applying  it  to  manufacturing  pur- 
poses, he  must  not  corrupt  it  or  injure  its  quality  so  as  to  render  it  un- 
fit for  use  by  the  lower  proprietor.  He  cannot  unreasonably  retard 
its  natural  flow,  or  injuriously  accelerate  its  motion.  In  case  of  a 
small  stream  the  water  may  be  detained  long  enough  to  accumulate  a 
head  before  it  is  let  doA\Ti  to  the  next  user.^  The  right  of  the  ripar- 
ian owner  depends  upon  what  is  reasonable  under  all  the  circumstan- 
ces of  the  case.^ 

466.  What  is  reasonable  nset —  The  right  of  the  riparian  owner  to 
use  the  water  extending  to  the  making  of  a  reasonable  use,  the  ques- 
tion to  be  settled  in  each  case  is.  What  is  a  reasonable  use  ?  Tiiat  is 
primarily  a  question  of  fact,  to  be  settled  by  the  jury  in  view  of  all 
the  circumstances  of  the  case.^     But  there  are  certain  general  rules 

grant  or  prescription ,  and  cannot  be  use  of  the  stream,  and  what  that  is  de- 
measured  hy  the  amount  of  grain  they   pends  on  the  circumstances  of  each 


might  have  to  grind  within  a  given  time  ^White  v.  Whiincff  Mfg.  Co,  GO  &  G. 

nor  by  the  peculiar  structure  of  their  264,  33  S.  E.  466;  Pool  v.  Leufis,  41  Oa. 

water 'wheels.    Clark  v.  RockUind  Water  102,  5  Am.  Rep.  526. 

Power  Co.  52  Me.  OS.  What  constitutes  a  reasonable  use  is 

^Vansnckle  v.  Haines,  7  Nev.  286.  a  question  of  fact  having  regard  to  the 

M^  How.  381,  14  L.  ed.  189.  subject-matter  and  the  use;   tha  coca- 

^Davia  v.  Getchell,  50  Me.  602,  79  Am.  sion  and  manner  of  its  application;  its 

Dec.  636.  object,  extent,  and  necessity;  the  nature 

*Pollitt  V.  Long,  3  Thorap.  &  C.  232 ;  and  size  of  the  stream ;  the  kind  of  busi- 

Hparks  Mfg.  Co.  v.  Newton,  57  N.  J.  Eq.  ness  lo  which  it  is  subservient;  the  im- 

367,  41  Atl.  385 ;  Merri field  v.  Woroee-  portance  and  necessity  of  the  use  claimed 

ter,  110  Mass.  210,  14  Am.  Rep.  592.  by  one  party:  and  the  extent  of  the  in- 

In  Union  Mill  d  Min.  Co.  v.  Ferris,  2  jury  caused  by  it  to  the    other.     Red 

Sawy.  176,  Fed.  Cas.  No.  14,371,  Hillyer,  River  Roller  MiUs  v.  Wright,  30  Minn. 

J.,  says  the  more  we  examine  the  matter  249.  44  Am.  Rep.   194 ;    TourttUot    v. 

the  more  we  become  impressed  with  the  Phelps,  4  Gray,  376. 

wisdom   of   the   common-law   rule   that  The  question  of  the  reasonableness  of 

each  proprietor  may  make  a  reasonable  the   ui*e  of  the  stream  is  one  of  faei 
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which  have  been  laid  down  by  the  courts  to  aid  the  jury  in  arriving  at 
a  conchision.  And  first,  to  be  reasonable,  the  use  must  work  no  un- 
necessary injury  to  otJiers  living  along  the  stream.^  The  next  things 
to  be  considered  are  the  character  of  the  particular  use  in  its  relation 
to  the  size  of  the  stream  and  the  custom  of  the  country,  and,  finally, 
the  necessities  of  the  one  making  the  consumption.  As  said  in  Meng 
V.  Coffey^  in  determining  the  reasonableness  of  a  particular  use  of 
water  the  law  does  not  regard  the  needs  and  desires  of  the  person  tak- 
ing the  water  solely,  to  the  exclusion  of  all  other  riparian  proprietors, 
but  looks  rather  to  the  natural  effect  of  his  use  of  the  water  upon  the 
stream  and  the  equal  rights  of  others  therein.  The  true  distinction 
appears  to  lie  between  those  modes  of  use  which  ordinarily  involve  the 
taking  of  small  quantities,  with  but  little  interference  with  the 
stream,  such  as  drinking  and  other  household  uses,  and  those  which 
necessarily  involve  the  taking  or  diversion  of  large  quantities  and  a 
considerable  interference  with  its  ordinary  course  and  flow,  such  as 
manufacturing  purposes.  The  purpose  of  the  law  is  to  secure  equality 
in  the  use  of  the  water  by  riparian  owners  as  near  as  may  be,  by  requir- 
ing each  to  exercise  his  rights  reasonably,  and  -with  due  regard  to  the 
rights  of  other  riparian  owners  to  apply  the  water  to  the  same  or  to 
other  purposes.  This  purpose  is  not  subserved  by  any  arbitrary  class- 
ification, and  in  regions  where  water  must  be  carefully  husbanded, 
and  is  in  great  demand  for  agricultural  purposes,  it  is  obviously  better 
to  incline  toward  such  a  rule  as  will  further  equality  and  a  wide  par- 
ticipation in  the  benefits  of  a  stream.*     The  rule  of  equality  of  right 

when  it  is  not  settled  bj  euatom,  as  in  propriation  of   water  running  through 

the  case  of   irrigation,   propelling  ma-  the  land  than  a  just  and  reasonable  use, 

chiner^c,  and  watering  cattle,  and  when  it  cannot  be  said  to  be  wrongful  or  in- 

it  is  in  its  nature  doubtful.     Snow  v.  jurious  to    a    proprietor    lower    down. 

Paraoiis,  28  Vt.  459,  67  Am.  Dec.  723;  FAliot  v.  Fitchhurg  R.  Co,  10  Cush.  191, 

Jacobs  v.  Allardy  42  Vt.  303,  1  Am.  Rep.  57  Am.  Dec.  SS. 

331.  »  (Neb.)   60  L.  R.  A.  910,  93  N.  W. 

*  Johns  V.  Htevens,  3  Vt.  308;  Tyler  ▼.  713. 

WW  Anson,  4  Mason,  400,  Fed.  Cas.  No.  ^Oehlen  Bros,  ▼.  Knorr,  101  Iowa,  700, 

14,312;  Union  Atill  d  Min,  Co,  v.  Dang-  36  L.  R.  A.  697,  63  Am.  St.  Rep.  416, 

herq,  2  Sawy.  450,  Fed.  Cas.  No.  14,370;  70  N.  W.  757;  Willis  v.  Perry,  92  Iowa, 

Ellis  V.  Clemens,  21  Ont.  Rep.  227,  Af-  297,  26  L.  R.  A.   124,  60    N.  W.  727; 

firmed  in  22  Ont.  Rep.  216;  BaWimorc  V.  While  v.   Whitney  Mfg,   Co.  60  S.   0. 

Appold,  42  Md.  442;  Tovmsend  v.  Bell,  254.  38  8.  E.  456. 

70  Hun,  557,  24  N.  Y.  Supp.  193.  That  the  character  of  the  bed  of  a 

Wright  v.  Howard,  1  Sim.  &  Stu.  190,  creek  is  such  that  the  water  would  all 

1  L.  J.  Ch.  94,  24  Revised  Rep.  169.  be  lost  or  evaporated  before  it  reached 

One  ripirian  owner  cannot  appropri-  a  lower  riparian  owner  may  be  consid- 

ate  a  specific  portion  of  the  water  of  a  erod  in  determining  what  is  a  reason- 

rtrenm  to  his  own  use  to  the  exclusion  able  use  of  the   water    by  the    upper 

of  thofie  below  him.    Plumleigh  v.  Daw-  owner   for  the   purposes    of  irrigation. 

son.  6  111.  544,  41  Am.  Dec.  199.  Meng  v.  Coffey  (Neb.)  60  L.  R.  A.  910, 

But  so  long  as  there  is  no  larger  ap-  93  N.  W.  713. 
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is  what  determines  the  quantity  to  be  used  by  each.*^  In  Mcng  v.  Cof- 
fej/y^  it  is  again  said  that  the  apparent  modifications  of  the  common- 
law  rules  in  the  semi-arid  op  arid  states,  in  that  courts  of  such  states 
are  more  liberal  in  their  construction  of  what  is  a  reasonable  use,  are 
no  departure  from  the  principles  on  which  the  common-law  rules  are 
founded.  On  the  contrary,  they  carry  them  to  their  logical  conclu- 
sion in  view  of  the  special  conditions  of  such  regions. 

467.  Priority  between  uses.— While  the  general  rule  is  that  of 
equality  of  right,  the  right  of  self-preservation  has  made  an  exc^'pUon 
to  the  general  rule  in  favor  of  the  right  to  consume  water  for  what  are 
known  as  domestic  purposes.  This  gives  tlie  riparian  ow^ner  the  right 
to  supply  the  needs  of  himself,  his  family,  and  his  st^ixik  for  drinking, 
cooking,  or  bathing  purposes,  even  though  the  supply  is  thereby  oon- 
simied  so  that  none  is  left  for  the  owners  lower  down.  Wat<?r  being  a 
ne<*essity  of  life,  the  first  one  gaining  access  to  it  may  supply  his 
needs,  although  the  others  are  left  to  perish,  the  theory  lK»ing  that  it 
is  better  to  preserve  to  one  his  life  and  strength  than  to  leave  all  alike 
to  perish  by  dividing  the  supply.^  And  the  use  for  this  purpose  takes 
precedence  over  all  othere,  so  that  no  other  use  can  be  made  of  the 
water  if  enough  will  not  be  left  to  supply  the  natural  wants  of  the 
owners  along  the  stream.^  And  the  use  next  in  order  of  preceilence, 
because  the  one  which  makes  least  consumption  of  the  water,  is  the 

'^Pinney  v.  Luoc,  44  Minn.  309,  46  N.  •  (Neb.)    60  L.  R.  A.  910,  93  N.  \V. 

W.  561.  713. 

No  perfton  has  the  right  to  UKe  the  ^Miner  v.  Gilmonry  12  Moore.  P.  C 
waters  of  a  stream  to  the  prejudice  of  C.  131,  7  Week.  Rep.  328,  3  L.  T.  N.  S. 
other  proprietors  above  and  below  him  98 ;  Slack  v.  Marsh,  23  Pittsb.  L.  J.  29, 
unleflH  he  has  a  prior  right  to  divert  it,  32  Phila.  Lfg.  Int.  355,  11  Phila.  543: 
or  a  title  to  some  exclusive  enjoyment:  Pennsylvania  R.  Co.  v.  Miller^  112  Pa. 
and,  while  he  may  make  reasonable  use  34,  3  Atl.  780:  Baker  v.  Brotmi,  55  Tex. 
thereof  on  his  own  land  provided  he  re-  377 ;  Spenee  v.  McDonoughJl  Iowa,  460, 
stores  it  to  its  natural  channel  upon  42  N.  W.  371;  Evans  v.  MerriweathcTf  4 
leaving  his  land,  he  has  no  right  to  di-  lU.  402,  38  .\m.  Dec.  106;  Stein  v.  Bur- 
vert  it  or  change  the  course  thereof  so  den,  29  Ala.  127,  65  Am.  Dec.  394;  Tarn- 
as  to  turn  it  away  from  lower  proprie-  pa  Waterworks  Co.  v.  Clinc,  37  Fla.  586, 
tors.  Crook  v.  Heiritt,  4  Wash.  749,  31  33  L.  R.  A.  376,  53  Am.  St.  R«p.  262, 
Pac.  28.  20  So.  780;  Willis  v.  Perry,  92  Iowa,  2»1, 

In  Baltimore  v.  Appold.  42  Md.  442,  26  L.  R.  A.  124,  60  N.  W.  727. 

it  is  said  that  the  limits  which  separate  But  in  one  ca.se  it  was  held  that  the 

the  lawful  from  the  unlawful  use  of  a  question  whether  the  amount  of  water 

stream  may  be  (Ufllcult  to  defmo.     It  is  taken  from  a  stream  for  use  in  a  house 

in  fact,  iinpossikne  to  lay  down  a  pre-  is  wrongful,  depends  upon  its  quantity 

CISC  rule  to  cover  all  cases,  taking  into  in  relation  to  that  which  remains  in  the 

consideration  the  size  of  the  stream,  the  stream,  and  is  for  the  jury.    Norhury  v. 

velocity  of  the  current,  the  nature  of  the  A't^chtn,  9  Jur.  N.  S.  132,  7  L.  T.  N.  S. 

banks,  the  character  of  the  soil,  and  a  685. 

variety  of  other  facts.     It  is  entirely  a  ^Et^ons  v.  ^(cniireather^  4  III.  492.  38 

question  of  degree,  the  true  test  being  Am.  Doc.  KHl:  Canton  v.  Shock,  66  Ohio 

whether  the  use  is  of  such  a  character  St.  19,  58  L.  R.  A.  637,  90  Am.  St.  Rep. 

us  <o  afToc't   materially  the  equally  ben-  557,  63  N.  E.  600. 
<'tu'inl  Ufic  oi  the  stream  bv  others. 
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tiirning  of  water  wheels  for  the  development  of  power.  The  ripariim 
owner  is  entitled  to  make  use  of  all  the  power  he  can  develop  by  the 
flow  within  his  boundary  lines.^  But  he  must  utilize  the  water  in 
such  a  way  that  lie  vrill  not  interfere  with  the  like  rights  of  other 
owners  on  the  stream.*  The  machineiy  which  the  riparian  owner  un- 
dertakes to  operate  must  bear  a  proper  relation  to  the  capacity  of  tlie 
stream,  so  as  not  to  cause  an  unnecessary  interruption  in  its  regular 
flow.®  Although  no  one  can  complain  of  the  interruption  to  the  flow 
caused  by  the  ordinary  working  of  a  mill  suited  to  the  size  of  the 
stream,®  no  right  is  acquired  by  the  first  utilization  of  the  water 
which  will  preA'ent  other  owners  from  making  use  of  it,'  On  the 
otlier  hand,  the  erection  of  a  mill  of  a  certain  ix)wer  will  not  prevent 
the  subsequent  erection  of  another  of  greater  power  if  the  common 
right  of  the  owner  is  not  thereby  exceeded.®  When  individuals  inter- 
fere with,  or  undertake  to  control,  water  for  their  own  purposes  by  the 
employment  of  dams,  canals,  or  machinery,  the  law  requires  them  to 
use  judgment,  skill,  care,  and  caution  in  the  construction  and  mainte- 
nance of  such  means  and  appliances  in  order  that  their  neighbors  or 
other  people  may  not  be  injured.  But  they  are  only  required  to  an- 
ticipate and  prepare  to  meet  such  emergencies  as  would  reasonably  be 


*McInt08h  V.  Rankin,  134  Mo.  340,  35 
S.  W.  996 ;  People  ex  rel.  Niagara  Falls 
Hydraulic  Power  d  Mfg.  Co.  v.  Smith, 
70  App.  Div.  543,  75  N.  Y.  Supp.  1100: 
Rei98€U  V.  Sholl,  4  Dall.  211,  1  L.  ed. 
804;  Haskins  v.  Haskina,  9  Gray,  390. 

Where  there  are  two  mills  in  opera- 
tion on  the  same  stream,  the  lo\^er  pro- 
prietor may  be  compelled  to  take  some 
Htepe  and  be  at  mon^  expense  than  he 
would  if  he  >vere  the  only  proprietor  on 
the  stream;  and  it  becomes  the  duty  of 
the  upper  proprietor  to  use  great  care 
and  caution  to  take  such  action  as  will 
avoid,  so  far  as  possible  within  the 
hounds  of  reason,  any  injury  to  the  lower 
proprietor  by  the  flow  of  tailings  from 
his  mill.  Otahciie  Gold  d  8.  Min.  d  Mill 
Co.  V.  Dean,  102  Fed.  929 ;  Stein  v.  Bur- 
den, 29  Ala.  127,  66  Am.  Dec  394. 

Each  proprietor  is  entitled  to  the  use 
of  the  stream  for  the  purpose  of  work- 
ing mills  and  machinery,  so  far  as  it 
is  reasonably  conformable  to  usages  and 
wants  of  the  community,  and  having  re- 
gard to  the  improvement  in  hydraulic 
works,  and  not  inconsistent  with  a  like 
use  by  other  proprietors  on  land  on  the 
same  stream  above  and  below.  Gary  v. 
DonielM,  8  Met.  466,  41  Am.  Dec.  632. 

A  riparian  owner  is  entitled  to  a  rea- 
sonable use  of  the  water  of  his  stream 


tor  operating  his  machinery,  and  of  the 
j)ond  for  the  storage  and  moving  of  logs, 
free  from  any  undue  obstruction  or 
check  by  the  owner  of  tanneries  above. 
Morton  v.  Hall,  1  Pennyp.  159. 

*Merritt  v.  Brinkerhoff,  17  Johns.  306, 
8  Am.  Dec.  404. 

'Clinton  v.  Myers,  46  N.  Y.  511.  7  Am. 
Rep.  373. 

*Gould  v.  Boston  Duck  Go.  13  Gray, 
451 ;  Chandler  v.  Hotcland,  7  Gray,  348. 
66  Am.  Dec.  487. 

^Bcarse  v.  Perry,   117  Mass.  211. 

*Skowhegan  Water  Power  Co.  v.  Wes- 
ton, 94  Me.  285,  47  Atl.  515:  BuVeu  v. 
Runnels,  2  N.  H.  266,  9  Am.  Dec.  55. 

A  lower  proprietor  of  land  includintr 
dam,  sawmill,  and  mill  pond,  may  not 
complain  of  such  use  of  water  by  an  up- 
per proprietor  as  does  not  unreasonably 
interfere  with  his  rights;  and  the  fact 
that  such  upper  proprietor  has  estab- 
lished a  sawmill  on  land  at  one  time 
limited  to  be  used  for  a  tannery,  but 
subsequently  unrestricted  by  reason  of 
the  a<^quiaition  by  such  proprietor  of  all 
the  surroxmding  land  and  water  rights, 
cannot  be  complained  of  by  the  lower 
proprietor  if  he  is  supplied  with  all  the 
water  he  was  entitled  to  under  his  grant. 
Rackliff  V.  RackUff,  96  Me.  261,  52  Atl. 
839. 
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expected  to  arise  in  the  course  of  nature;  they  are  not  required  to  pre- 
pare to  meet  unlooked-for  and  overwhelming  displays  of  adverse 
p6\^'cr, — as^  storms  of  such  unusual  violence  as  to  surprise  cautious 
and  reasonable  men.® 

Irrigaiion: — When  the  use  begins  to  consume  the  water,  the  rights 
of  the  riparian  owner  grow  weaker.  In  Union  Mill  &  Min.  Co,  v. 
Dangberg,^^  Judge  Hawley  said  there  can  be  no  distinction  between 
milling  and  agricultural  interests,  as  to  water  supply,  based  on  the 
relative  importance  of  either,  but  both  are  entitled  to  the  equal  and 
due  protection  of  the  law.  But  while  there  may  be  no  distinction  in 
the  relative  importance  of  the  two  uses,  there  is  a  material  distinction 
in  the  effect  of  the  two.  Irrigation  necessarily  consumes  a  large  part 
of  the  water  taken  from  the  sti*eam  for  that  purpose,  while  milling 
permits  practically  all  the  water  to  remain  in  the  stream.  Therefore, 
the  right  of  irrigation  is  less  strong  than  that  of  milling.  The  prin- 
ciples of  the  common  law  with  reference  to  the  use  of  the  water  are 
not  prohibitive  of  its  use  for  irrigation,  but^  that  use  being  so  destruc- 
tive, must  be  used  with  much  more  care  than  some  other  uses.  The 
rule  with  reference  to  the  use  of  the  wat-er  for  irrigation  is  that  the 
water  may  be  used  for  that  purpose  if  it  is  done  prudently,  and  the 
quantity  used  is  not  excessive  in  view  of  the  size  of  the  stream,  so  a? 
to  interfere  with  the  natural  rights  of  the  lower  owners.  The  one  at- 
tempting to  use  the  water  for  irrigation  must  not  waste,  needlessly 
diminish,  or  wholly  consume  it  to  the  injury  of  others,  nor  so  as  to 
prevent  its  reasonable  use  by  them  also.** 

Steam  power: — The  use  of  water  for  steam  power  entirely  con- 
sumes it  so  as  to  deprive  the  lower  owner  of  the  power  of  enjoying  it. 
The  question  of  the  right  to  make  such  use  of  it  depends  upon  whether 
the  quantity  taken  corresponds  with  the  size  of  the  stream,  so  that  an 
undue  portion  of  the  water  flowing  in  the  stream  is  not  consimied  by 
one  OAvner."     When,  in  addition  to  the  desire  to  consume  the  water, 

*IA8onhv€  V.  Monroe  Irrig  Co,  18  Utah,  the    snpply    is    insufficient    for    both, 

343.  64  Pac.  1009.  neither  of  whom  has  an  exclusive  right 

'•81  Fed.  73.  to  its  use  as  against  the  other;  and  it 

"  For  a  full  discussion  of  the  right  to  is  a  question  to  be  determined  from  all 

use  water  for   irrigation   purposes,  see  the  circumstances,  what  proportion  each 

chapter  xxi.,  post,  is  entitled  to.    In  such  case  a  jniy,  and 

^^Evnn8  V.  Merriwcather,  4  111.  492,  38  not  the  court,  should  decide  what  that 

Am.  Dec.  106;  Bliss  v.  Kennedy,  43  111.  due   proportion   is.     Bliss  ▼.   Kennedy, 

67.  43  m,  67. 

Courts  of  equity  will  not  interfere  A  salt  company  which  uses  the  waters 
to  restrain  the  use  of  the  water  of  a  of  a  creek  for  the  operation  of  its  en- 
stream  by  an  upper  mill  owner  in  favor  gines,  and  also  forces  water  down  its 
of  another  mill  owner,  where  both  con-  well}»  to  the  deposits  of  salt  and  pumoa 
sumo  the  water  used  by  them  by  con-  out  the  brine  which  it  evaporates,  will 
verting  it  into  steam,  and  in  dry  seasons  not  be  enjoined  from  so  diverting  the 
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there  is  the  f urthor  fact  that  it  is  to  be  consumed  off  from  the  ripariaa 
property,  all  the  right  to  take  the  water  from  the  stream  for  that  pur- 
pose ceases.  Therefore,  the  water  cannot  be  taken  from  the  stream 
for  use  in  locomotive  engines  so  as  in  any  way  to  interfere  with  the 
rights  of  the  riparian  owner  in  the  stream.**  But  if  the  water  can  be 
taken  for  such  purpose  without  interfering  with  other  rights  on  the 
istream,  it  may  be  done.**  In  England,  it  is  held  that  a  railroad  com- 
pany which  owns  land  on  the  banks  of  a  river  may  take  a  reasonable 
quantity  of  water  for  the  supply  of  its  engines  from  the  river,  and  the 
quantity  will  not  be  held  to  be  unreasonable  if  it  docs  no  injury  in  wet 
weather,  and  never  shortens  the  working  hours  of  mills  lower  down 
the  stream  more  than  a  few  minutes  a  day  at  any  time.*^     But  even 


waters  of  the  stream,  where  it  does  not 
nppenr  that  the  natural  flow  has  been 
perceptibly  or  materially  diminished 
thereby,  but  that  the  steam  and  vapor 
is  recondensed  on  the  premises  and  finds 
its  wav  back  to  the  stream.  Chace  v. 
Kerr  Salt  Co.  77  Hun,  71,  28  N.  Y.  Supp. 

'^Penwnflvania  R.  Go.  v.  Miller ,  112 
Pa.  34,  3  Atl.  780;  Clark  v.  Permsylwtr 
nxa  R.  Co.  145  Pa.  438,  27  Am.  St.  Rep. 
710,  22  Atl.  089;  Anderson  v.  Cincin- 
nati Southern  R.  Co.  86  Ky.  44,  9  Am. 
8t  Rep.  263,  5  8.  W.  49;  Philadelphia 
d  R.  R.  Co.  V.  Pottaville  Water  Co.  18 
Pa.  Co.  Ct.  601 ;  Gartoood  v.  Tfew  York, 
C.  d  H.  R.  R.  Co.  83  N.  Y.  400,  38  Am. 
Rep.  452,  Affirming  17  Hun,  356;  An- 
derson  t.  Cincinnati  Southern  R.  Co.  5 
Ky.  L.  Rep.  603. 

'Contra,  Elliot  v.  Fitchhurg  R.  Co.  ID 
Cush.  191,  67  Am.  Bee.  85. 

The  erection  of  a  dam  by  a  railroad 
company  across  a  stream  on  its  own 
lands,  and  the  use  of  the  waters  thereof 
for  railroad  purposes,  without  having 
obtained  leave  therefor  under  the  statute 
regulating  the  building  of  such  dams, 
or  acquired  a  prescriptive  right  thereto 
by  long  use,  is  not  a  use  of  the  waters 
of  such  stream  for  ordinary  purposes, 
siich  as  every  riparian  proprietor  is  en- 
t it  led  to;  and  if  the  building  of  such 
dam  and  use  of  the  waters  thereof 
diminishes  the  quantity  and  lessens  the 
wiiTcr  power  below,  the  owner  of  a  lower 
Diilt  and  dam,  who  has  acquired  a  vested 
right  to  the  use  of  the  waters  of  such 
stnim  by  obtaining  prior  leave  under 
tho  f^tatute  to  build  such  mill  and  dam, 
ini»  V  recover  damages  forthe  injuries  sus- 
fnined  by  him  thereby.  Anderson  v.  Gin- 
cinnati  ^Southern  R.  Co.  86  Ky.  44,  9 
Am.  St.  Rep.  263,  5  S.  W.  49. 
Vol..  II.— Waters,  100. 


Under  Tex.  Rev.  Stat.  art.  4172,  which 
provides  tlmt  nothing  in  the  chapter 
relating  to  the  condemnation  of  land 
'*shall  be  so  construed  as  to  authorize 
the  erection  of  any  bridge,  or  any  other 
obstruction,  across  or  over  any  stream 
of  water  navigable  by  steamboats  or  sail 
vessels  at  the  place  where  any  bridge 
or  other  obstruction  may  be  proposed 
to  be  placed,  so  as  to  prevent  the  nav- 
igation of  such  stream  or  water,"  land 
cannot  be  condemned  for  the  purpose  of 
enabling  a  railroad  company  to  main- 
tain a  dam  across  a  navigable  stream  so 
as  to  furnish  a  reservoir  of  fresh  water 
for  the  use  of  the  company  in  operating 
ita  locomotives.  G.  C.  d  8.  F.  R.  Co.  v. 
Tacquard,  3  Tex.  App.  Civ.  Gas.  (Will- 
son)    §  141,  p.  179. 

^^Pennsylvania  R.  Co.  v.  Miller,  17  W. 
N.  C.  382. 

Equity  will  not  restrain  the  abstrac- 
tion of  water  from  a  stream  by  a  rail- 
road for  supplying  its  locomotives  when 
the  amount  taken  deprives  the  riparian 
proprietor  of  but  eleven  twelfths  of  one 
horse  power.  Graham  v.  Northern  R. 
Co.  10  Grant  Ch.   (U.  C.)   259. 

For  the  purpose  of  showing  injury  by 
the  taking  of  water  from  a  stream  by  a 
railroad  company  for  the  use  of  ita  en- 
gines, the  lower  owner  may  prove  that 
after  such  taking  less  water  flows  in  the 
stream  than  formerly  flowed  there. 
Garwood  v.  New  York  C.  d  H.  R.  R.  Go. 
116  N.  Y.  049,  22  N.  E.  396,  Affirming 
17  Hun,  356. 

^Sandicich  v.  Great  Northern  R.  Co. 
L.  R.  10  Ch.  Div.  707,  27  Week.  Rep. 
616. 

In  Emhrey  v.  Oifcn,  6  Exch.  360,  20 
L.  J.  E.T.  Ch.  N.  S.  212,  16  Jur.  633,  Al- 
derson,  B.,  cited  the  case  of  Dakin  v.  Cor- 
nish, tried  before   him  in   1845,    which 
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in  that  country  it  is  held  that  the  water  cannot  be  taken  by  a  railroad 
company  for  tlie  purpose  of  supplying  its  railroad  station.**  The 
owner  of  a  miUdam  cannot  recover  damages  for  its  use  of  the  waters 
of  a  stream  ohove  by  a  railroad  company  for  railroad  purposes, 
thereby  reducing  the  quantity  of  the  flow  below,  whore  such  supply  is 
ample  for  the  use  of  both  during  ordinary  times,  and  during  dry  sea- 
sons the  supply  becomes  so  low  that  the  use  of  wator  as  power  to  run 
the  mill  must  cease,  independent  of  the  use  of  it  by  the  railroad  com- 
pany ;  and  at  such  times  the  only  use  he  makes  of  the  water  is  to 
supply  the  boilers  of  his  engine  for  steam  purposes,  for  which  there 
is  in  fact  always  a  suiiicient  supply,  although  such  owner  is  inconven- 
ienced at  such  times  for  want  of  suitable  appliances  to  draw  Uie  water 
oflf." 

468:  What  gives  right  to  complain?— Since  the  right  to  nuike  usi- 
of  the  stream  is  connnon  to  all  who  own  property  upon  its  shores,  then^ 
would  prima  facie  seem  to  be  no  cause  of  complnint  on  the  part  of  one* 
for  any  use  made  by  another,  unless  he  was  actually  injured  by  such 
use.  For  instance,  if  a  lower  o^^^ler  has  absolutely  no  use  at  a  given 
time  for  any  water,  it  would  seem  to  be  a  matter  of  indiflFerence  to 
him  if  an  upper  owner  consumed  most  of  the  water  flowing  in  the 
stream.  And  some  of  the  courts  have  therefore  taken  the  view  that 
no  one  can  complain  of  a  use  made  by  another  unless  he  is  actually 
injr.rod.*  Under  this  rule  one  who  has  not  begun  to  niake  use  of  the 
water  has  no  right  of  action  for  an  excessive  use  by  the  upper  propri- 

waa  a  case  where  water  was  taken  from  I>c.  7]1 :  Elliot  v.  FUvhburo  R.  Co.  10 

a  river  to  work  a  steam  engine.    There  Cush.   191.  57   Am.  Dchj.  85;   DiUing  v. 

was  an  artifieial  channel  from  the  river  Murray,  0   Ind.  324,  63  Am.  Dt*c.  385: 

to  the  reservoir  in  the  yard  of  a  mill;  MAnnrsota  Loan  <t  T.  Co.  v.  St.  Anthony 

the  water  was  there  mixed  with  other  Falln    Water  Poucr  Co.   82   Minn.   .505, 

water  obtained  from  the  earth  and  was  85  N.  W.  520;  \fodoc  lAind  d  Lire  Htort 

all  used  for  the  steam  engine,  what  re-  Co.  v.  Booth,  102  Cal.  151.  36  Pac.  431. 

maincd  being  conveyed  by  a  tube  back  A  mill  owner  is  entitled  to  the  full 

to  the  river.    The  question  was  whether  flow  of  all  the  water  in  the  stream  al- 

that  was  an  injury  to  some  other  mills  though  he  does  not  need  or  use  its  full 

lower  down  the  stream.     But  the  court  volume;   but  he  cannot  recover  for  the 

left  it  to  the  jury  to  say  whether  the  possible  injury  in  case  he  had  a  better 

same  quantity  of  water  continued  to  run  mill   which  could  have  employed  more 

in  the  river  as   if  none  of   it   hud   en-  water.     Gallagher    v.    Kingston    Water 

tered  the  premises  of  the  defendant,  di-  Co.  25  App.  J)iv.  82,  49  N.  Y.  Supp.  250. 

recting  them  in  that  ctise  to  find  a  ver-  That  a  mill  owner  occa:<ionally  draws 

diet  for  tl»e  defendant.  more  than  his  share  of  the  water  in  a 

"A</;/.  Oen.  v.  (ii'rat  Eastern  R.  Co.  river  does  not  justify  injunctive  reJirf 

23  Ia  T.  N.  S.  344,  Affirmed  in  L.  R.  0  in  favor  pf  another  mill  proprietor  who 

Ch.  672.  has  no  present  use  for  the  water,  nor 

^^LoiiisvUlc  d  ^^  R.  Co,  V.  Beavchnmp,  will  the  court  cause  the    water    to    be 

19  Ky.  L.  Rep.  398,  40  S.  W.  679.  measured  and  gauged  so  that  each  may 

^Wright  v.  H awards  1  Sim.  &  Stu.  190,  draw  his  just  share,  except  to  prevent 

1   L.  J.  Ch.   94,  24  Revised   Rep.    169;  immediate    and     irreparable     miscbief. 

Ohirif  V  Fenncr.  2    R.  I.    211,    57    Am.  Karris  v.  JIall,  1  Mich.  202. 
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etor.^  The  only  objection  to  the  application  of  this  rule  is  the  fact 
that  continued  exercise  of  the  use  by  the  upper  proprietor  may  ripen 
into  an  adverse  right  If  the  rule  were  adopted  that  excessive  use 
at  a  time  when  the  flow  of  the  stream  was  not  needed  by  a  lower  pro- 
prietor was  not  an  adverse  use  which  would  ripen  into  a  prescriptive' 
title  there  would  be  no  need  of  interfering  with  any  use  which  the 
upper  owner  would  wish  to  make,  so  long  as  the  lower  owner  would 
not  need  the  water.  But  for  fear  that,  when  questioned,  the  upper 
owner  may  succeed  in  showing  an  adverse  use,  and  that,  there- 
fore, the  lower  owner  may  lose  his  right  by  remaining  quiet,  some  of 
the  courts  have  permitted  the  mainw^nance  of  actions  to  vindicate 
rights  when  there  was  no  actual  use  to  be  made  of  thenL  These 
courts  have  held  that  for  an  unreasonable  use  by  an  upper  proprietor 
an  action  would  lie,  although  th<i  lower  owner  had  suffered  no  actual 
damage  and  was  making  no  use  of  the  water.^  This  rule  is  unneces- 
sarily severe,  as  tliere  is  no  reason  for  denying  a  riparian  owner  the 
right  to  use  the  stream  if  he  does  not  interfere  with  the  use  by  others 
having  an  equal  right ;  and,  if  the  rule  were  established  that  he  had  a 
right  to  do  so,  he  could  gain  no  prescriptive  right  so  long  as  the  lower 
o^vner  was  not  injured,  and  therefore  there  would  be  no  necessity  of 
an  action  to  establish  the  right.  This  rule  would  avoid  litigation  and 
best  serve  the  rights  of  all  concerned.  The  strictness  with  which  the . 
c-ourts  are  inclined  to  protect  the  rights  of  riparian  owners,  is,  however, 
well  illustrated  by  Palmer  v.  Persse,*  in  which  it  was  held  that  a  ri- 
parian proprietor  may  restrain  another  proprietor  from  erecting  a 
s^tructure  in  the  alveus  of  a  stream  which  may  possibly  result  in  dam- 
age to  him,  without  proof  of  actual  damage ;  and  it  is  not  necessary  to 
the  granting  of  such  relief  that  the  comphiinant  and  the  party  erect- 
ing the  structure  be  (>p])osite  or  contenninoiis  owners  of  the  banks  and 
the  bed  of  the  stream.  In  this  case  the  vice  chancellor,  in  reply  to 
the  argument  that  the  doctrine  of  Bickett  v.  Monis^  could  not  be 
applied,  as  in  that  case  the  parties  were  opposite  or  conterminous  own- 
ers, in  which  cases  only  the  doctrine  of  that  case  applies,  said :  "There 
is  nothing,  either  in  the  judgment  of  the  learned  lords  who  est^iblished 
that  irai)ortant  principle,  or  in  the  reason  of  the  thing,  why  it  should 

Tyler  v.  Wilkinson,  4  Mason,  397,  Fod,  V.  S.  R.  005,  10  X.  Y.  Supp.  872:  Shot- 

(as.  No.  14,312.  trrll  v.  Dodf^r,  8  Wnah.  337,  30  Par.  254; 

*Water  Comrn.  v.  Peri-y,  69  Conn.  461,  Yoking  v.  Hankier  Distillery  Co.  [1893] 

S7  Atl.  1059;  Elliot  v.  Fifchhurg  R,  Co.  A.  C.  691,  69  L.  T.  N.  S.  838,  68  J.  P. 

10  Cush.  191.  57  Am.  Dec.  85 ;  Union  Mill  100. 

d  Min^Co.x.  Dangberg,  2  Sawy.4.'>0,Fed.  Mr.  Rep.  11  Eq.  616. 

Can.  No.  14.370:   New  York  Rubber  Co.  *L.  R.  1  H.  L.  S.  C.  App.  Coii.  47,  14 

V.  Rothery.   132  N.  Y.  293,  28  Am.  St.  L.  T.  N.  8.  836,  12  Jur.  N.  S.  803. 
Rep.  576,  30  N.  E.  841,  ReTersini;  32  N. 
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be  SO  confined.  The  principle  on  which  that  case  proceeded  was  this, 
— ^that  the  bed  of  the  stream  was  considered  as  a  sacred  things  to  be 
preserved  from  all  obstruction  which  could  by  reasonable  possibility 
produce  injury  to  any  of  the  riparian  proprietors.  No  doubt,  in  that 
case  the  contending  parties  were  opposite  riparian  proprietors,  and  it 
became  necessary  in  the  judgment  to  advert  to  that  point,  as  it  was 
contended  on  l)ehalf  of  the  defendant  that  because  he  was  entitled  to 
the  bed  of  the  stream,  ad  medium  aquae  filum,  he  was  entitled  to  build 
on  his  own  side,  provided  that  injury  was  not  thereby  occasioned  to 
his  opposite  neighbor.  But  the  judgment  proceeded  up<m  no  sudi 
circumstances,  which  appear  to  me  merely  accidental.  The  language 
of  the  law  lords  is  far  more  extended  than  it  would  have  been  if  con- 
fined in  the  way  insisted  on  by  the  defendant.  ...  It  is,  there- 
fore, plain  that  the  judgment  of  the  lords  of  the  second  division  in 
Scotland  was  not  confined  to  the  case  of  con tenni nous  proprietors,  but 
applied  to  the  erection  in  the  bed  or  alvcus  of  <^he  river  of  any  con- 
terminous structures  whi/^h  might  by  possibility  interfere  with  the 
flow  of  the  stream,  and  affect  the  right  of  other  proprietors.*' 

After  reading  portions  of  the  judgment  in  those  cases,  his  Honor 
continued :  "I  think  nothing  can  be  plainer  than  the  language  of  the 
learned  lords,  especially  Lords  Cranworth  and  Westbury,  both  great 
authorities — and  that  the  principle  upon  which  their  decision  pro- 
ceeded was  not  at  all  of  conterminous  ownership  of  the  bed  or  alvevs 
of  the  stream,  and  that  the  language  of  their  judgment  and  the  reason 
of  the  thing  must  necessarily  carry  that  principle  beyond  any  such 
case,  and  extend  it  to  all  cases  where  injury  is  likely  to  arise,  or  may 
by  reasonable  possibility  be  sustained  by  riparian  proprietors.**  In 
reply  to  the  argument  that,  if  the  principle  bo  not  confined  to  cases  of 
conterminous  proprietors  it  will  be  difficult  to  say  where  the  ri^ts  of 
adjacent  proprietors  stop  or  where  the  power  of  this  court  to  in- 
terfere is  to  be  confined,  the  vice  chancellor  said :  "But  I  think  that 
question  does  not  arise  in  the  present  case.  Where,  from  the  relative 
positions  of  the  parties  on  the  banks  of  the  water  course,  it  is  impos- 
sible for  injury  to  be  sustained  by  one  through  the  acts  of  the  other, 
.this  court  may  well  withhold  its  interference  and  stay  its  hand." 

469.  Right  is  continnoTU. —  The  only  method  cf  use  known  to  the 
common  law  is  the  continuous  use  of  the  stream  as  it  flows.  There- 
fore, the  respective  owners  cannot  each  be  given  a  definite  period  of 
time  during  which  he  may  make  exclusive  use  of  the  entire  flow  of 
the  stream.^     The  question  how  far  the  flow  of  the  stream  may  l>c 

^ToUe  V.  Corrcthf  31  Tex.  302.  08  Am.  Tln«  rule  may  bo  chnn^d  by  contmrt, 
V  c.  mo.  nnd   vv}»en.   in  times  of   low  wat«»r,  two 
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made  periodic  by  the  character  of  the  machinery  used  will  be  noticed 
in  a  subsequent  section.*  The  right  of  each  proprietor  is  to  the  whole 
flow  of  tixe  stream,  and  he  cannot,  therefore,  be  awarded  the  right  to 
take  a  definite  part  as  his  own  and  consume  it.*  An  injunction  re- 
straining an  upper  mill  proprietor  from  allowing  more  water  to  run 
over  his  dam  than  is  required  to  operate  his  mill,  or  from  preventing 
its  flow  to  at  least  the  natural  volume  of  the  stream  during  the  work- 
ing hours  of  the  day,  is  therefore  objectionable,  since  it  undertakes  to 
definitely  fix  the  rights  of  the  lower  mill  owner  and  secure  them  to 
him  unlimited  and  unaffected  by  the  corresponding  rights  of  the  up- 
per owner.* 

470.  Contract  rights. —  The  relative  rights  of  the  riparian  owners 
may  be  ohanged  by  contract^  The  grant  by  a  riparian  owner  to  a 
nonriparian  owner  of  a  square  rod  of  land,  through  the  center  of  which 
a  stream  flows,  with  a  riglit  of  way  for  a  water  pipe  of  a  specified  size 
therefrom  to  the  grantee's  nonriparian  land  for  the  conveyance  across 
the  grantor's  land  of  running  water  from  the  stream,  deprives  him,  to 
the  extent  of  the  use  of  the  water  granted,  of  his  riparian  right  to  di- 
vert or  use  it  for  domestic  purposes  and  for  watering  stock  to  the  det- 
riment of  his  grantee.*  And  when  the  right  to  use  the  water  in  a  par- 

Thotnaa  Furnace  Co,    12    Ohio    0.    D. 
490. 

A  parol  agreement  reserving  to  the 
grantor  of  land,  granted  for  the  ease- 
ment of  a  roadway,  the  right  not  to  have 
his  use  of  a  stream  flowing  across  the 
same  disturbed  or  the  flow  interrupted^ 
is  not  void  under  the  statute  of  frauds, 
as  the  right  to  the  water  remains  in  him 
as  the  owner  of  the  fee,  and  the  affree> 
ment  but  confirms  his  existing  legal 
right.  Smith  v.  HoUotcay,  124  Ind.  32d« 
24  N.  E.  886. 

A  railroad  company  constructing  its 
road  imder  a  license  conditicmed  on  sav- 
ing tho  licensor's  water  power  may  be 
restrained  by  equity  from  constructing 
its  road  on  the  licennor's  premises  un- 
tH  it  shall  give  suflicient  bond  to  pay 
damages  suffered,  if  the  conditions  of 
the  license  is  not  observed.  Unangst's 
Appeal,  55  Pa.  128. 

*Yooco  V.  Conroy,  104  Cal.  468,  SS 
Pac.  107. 

But  one  who  has  granted  to  another 
the  right  and  privilege  of  taking  water 
from  his  farm  is  entitled  to  have  a 
stream  of  water  thereon  continue  in  its 
natural  course  until  such  time,  at  least, 
as  the  grantee  exercises  his  right  and 
privilege.  Hill  v.  Water  d  SetDer  Comn. 
77  Hun,  491,  28  N.  Y.  Supp.  1089. 


mills  on  adjoining  privileges  are  to  have 
an  equal  use  of  the  water  alternately, 
it  is  immaterial  what  was  the  kind  or 
capacity  of  either  mill  when  the  right 
was  acquired,  as  their  water  rights  are 
fixed.  Cress  v.  Vamey,  17  Pa.  497. 
*  See  Po9t,  S  476. 

HJHppen  v.  White,  28  Ck)lo.  298,  64 
Plae.  184;  Vnn  Bibber  v.  HUton,  84 
'>il.  ^Hy  24  Pac.  308.  598;  Vandehburgh 
v.  Vanbergen,  13  Johns.  212;  Plum- 
leigk  T.  Daweon,  6  111.  544,  41  Am.  Dec 
199. 
*Homaie  v.  Hoaf9ie,  38  Mich.  H. 
'  One  who  acquires  the  title  to  a  mill 
Mite  together  with  half  uf  the  upper 
dams  and  the  stream  above,  and  also 
a  lower  mill  privilege,  may  annex  an 
interest  in  the  use  of  the  upper  dams  to 
the  lower  privilege  or  convey  such  priv- 
ik<ge  to  the  grantee  of  the  lower  mill, 
so  that  the  rights  thereafter  attached 
to  each  mill  will  be  different  from  those 
theretofore  existing  before  the  junction 
of  tho  estates.  Perry  v.  Parker.  1 
Woodb.  &  M.  280,  Fed.  Cas.  No.  11,010. 
An  casement  and  servitude  appurten- 
ant to  a  dominant  estate,  for  a  specific 
use  of  water  against  a  lower  riparian 
owner,  may  be  relinquished  or  restrict- 
ed in  favor  of  such  riparian  owner  by 
contra^i^  for.  a  consideration.     Miner  v. 
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ticular  manner  is  granted  a  reservation  of  certain  ri^ts  to  the  grantor 
will  not  be  oonstrued  to  impair  the  rights  granted  any  further  than  is 
necessary.*  Specific  performance  may  be  granted  of  an  agreement 
for  the  mutual  use  of  the  waters  of  a  stream  when  it  can  be  done  in 
specie,  and  when  an  action  for  damages  would  not  put  the  injured 
party  in  as  beneficial  a  situation,  because  of  the  nature  of  the  prop- 
erty and  the  fact  that  the  continued  use  of  the  water  as  stipulated  in 
the  contract  is  necessary  to  the  use  to  which  the  property  is  alone 
adapted,  and  to  which  it  is,  and  from  a  period  anterior  to  the  time  of 
making  the  agreement  has  been,  devoted.*  If  a  mill  owner  having  the 
right  to  take  sidficient  water  from  plaintiff's  flume  to  operate  his  mill 
takes  more  than  is  necessary,  it  amounts  to  a  technical  diversion,  al- 
though plaintiff's  mill  is  not  situated  on  the  stream,  but  on  the  farther 
end  of  the  pond  which  is  fed  by  the  stream,  and  the  defendant  takes 
the  water  to  supply  his  mill  from  the  same  flume  which  supplies 
plaintiff's  mill  and  after  it  passes  plaintift''s  mill  in  its  course  to  the 
flume.^  If  one  having  the  privileg-e  of  taking  the  water  from  a  reser 
voir  raises  the  dam  to  the  injury  of  the  grantor,  the  latter  has  the 
right  to  reduce  it  to  a  proper  height,  but  not  to  demolish  it  entirely.*^ 
A  legislative  grant  to  a  riparian  owner  of  the  right  to  make  use  of  his 
riparian  rights  confers  upon  him  no  franchise  or  additional  powers.' 
Conversely,  the  acceptance  of  a  grant  of  land  further  up  the  stream, 
with  certain  conditions  attached,  does  not  deprive  the  riparian  owner 
of  any  of  the  rights  which  have  attached  to  his  property.* 

The  owners  of  all  the  power  on  a  stream  may  unite  in  an  agreement 
for  the  construction  of  a  storage  reservoir  farther  up  the  stream,  and 
provide  for  the  regulation  of  the  flow  of  the  water  therefrom.*     A 

■  The  pp-antee  in  a  partition  deed  of  *Wier  v.  CoveU,  29  Conn.  197. 
that  portion  of  an  entire  tract  on  which  *Dyer  v.  Depui,  5  Whart,  584. 
is  located  a  distillery  erected  by  the  ^People  ex  rel.  Niagara  Falls  Hydrau- 
oriffinal  owner  of  the  tract,  together  lie  Power  d  Mfg,  Co,  v.  Smith,  70  App. 
with  ''the  necessary  and  useful  water  Div.  543,  75  N.  Y.  Supp.  1100. 
privileges  for  the  benefit"  of  the  dis-  *  A  riparian  owner  entitled  to  the  use 
tillery,  reserving  to  one  of  the  grantors  of  the  flowing  water  of  a  creek,  by  the 
the  use  of  the  water  in  the  race  for  his  acquisition  of  a  grant  of  lands  higher 
stock  sm  heretofore,  is  entitled  to  have  up  the  stream,  in  which  the  Crown  re- 
the  water  so  used  by  such  grantor  as  serves  the  right  to  take  the  water,  does 
not  to  pollute  it  or  divert  it  from  its  not  thereby  lose  his  right  to  oompensar 
natural  flow  so  as  to  make  it  unfit  and  tion  for  loss  of  water  to  his  property 
interfere  with  its  use  for  distillery  pur-  lower  down  the  stream  upon  the  Crown 
poses,  since  the  incidental  use  thus  re-  availing  itself  of  the  reservation  in  the 
sen-ed  cannot  be  construed  to  defeat  or  upper  grant.  Lord  v.  Sydney,  12  Moore 
interfere  with  the  dominant  right  of  the  P.  C.  C.  473,  33  L.  T.  1,  7  Week.  Rep. 
grantee  to  the  beneficial  use  of  the  wa-    267. 

ter  for  his  distillery.  Price  v.  Lawson,       •  An  agreement  by  several  mill  owners 
74  Md.  499,  22  Atl.  206.  to  convey  their  rights    to    a    company 

*Shimer  v.  Morris  Canal  d  Bkg.  Co,  which  should  build  a  new  dam  adequate 
27  N.  J.  Eq.  364.  to  furnish  power  to  all,  and  that  they 
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sjervitiido  to  contribute  toward  the  expense  of  maintaining  a  storage 
reservoir  may  be  imposed  upon  the  estate  of  a  mill  owner  by  prescrip- 
tion.'® The  owner  of  a  mill  benefited  by  a  reservoir  owned  in  cpna-. 
mon  by  the  owners  of  other  mills  on  the  stream  will  be  bound  by  his 
agreement  to  contribute  to  the  cost  of  repairing  the  reser\'oir  daui 
lifter  the  repairs  have  been  made.^^  The  mere  imposing  upon. the 
grantee  of  a  lower  mill  privilege  of  the  duty  of  sharing  in  the  expense 
of  maintaining  the  dam,  flume,  and  gate  at  the  outlet  of  the  resejrvoir, 
pond  will  not  of  itself  give  him  a  right  to  have  the  water  held  back  for, 
his  benefit.*^  Where  several  mill  owners  imite  for  th<p  erection  of  ,a. 
>*torage  reservoir  under  an  agreement  that  the  times  when,  and  the 

should  take  the  water  at  an  annual  up  such  lower  race,  thereby  reducing 
rental  of  5  percent  on  the  cost  of  the  new  the  size  and  capacity  of  the  reservoir  so 
dam,  each  to  pay  his  proportional  part  as  to  reduce  the  water  supply  at  their 
of  the  same  in  January  annually,  meas-  mill  at  certain  stages  of  the  water;  al- 
ured  by  the  proportion  of  the  water  he  though  the  city  has  the  fee  of  the  land. 
Hhould  have  drawn  during  the  year,  is  where  most  of  the  proposed  .filling  is  to 
an  agreement  nmning  from  year  to  year,  be  done  as  it  holds  it  dub'ject  to  the* 
so  that  a  mill  owner  may  terminate  his  plaintiff's  easement.  Koenig  v.  Water-, 
liability  at  the  end  of  any  year  by  ceas-  to^cn,  104  Wis.  409,  80  N.  W.  728. 
ing  his  use  of  the  water.  'Sew  Sharcm  A  burden  imposed  upon  the  grantee 
Water  Potccr  Co.  v.  Fletcher,  88  Me.  of  a  mill  privilege  to  contribute  to- 
,571,  34  Atl.  622.  wards  the  amount  to  be  paid  for  flowage 

Where  the  proprietors  of  mills  and  by  a  stonige  reservoir  may  be  enforced' 
mill  sites  upon  a  stream  erected  a  dam  in  equity  against  his  grantee.  Whit  ten-, 
for  the  purpose  of  furnishing  their  mills  ton  Mfg.  Co.  v.  Staples,  164  Mass.  319, 
with  an  increased  and  more  constant  29  L.  R.  A.  500,  41  N.  E.  441. 
-supply  of  water,  under  an  agreement  by  An  agreement  between  mill  owners  to 
which  each  contributed  a  certain  sum  share  equally  the  expense  of  construet- 
for  its  erection,  which  it  was  agreed  ing  reservoirs  to  improve  the  flow  of 
should  remain  a  permanent  dam  for  the  stream  and  making  such  proportion- 
their  use  and  benefit,  it  became  the  duty  ate  share  of  the  expense  a  lien  on  their 
of  the  parties  to  the  contract  during  dry  respective  estates  creates  an  equitable 
•NeaiMm  to  consult  each  others  interests  lien,  enforceable  by  one  of  them  alone 
and  to  use  the  water  only  during  the  who  has  paid  more  than  his  share, 
usual  working  hours  of  each  day,  when  against  purchasers  of  some  of  the  mills 
all  could  use  it  to  advantage ;  and  re-  who  bought  them  with,  notice  of  the  lien. 
«pondent  whose  mill  and  pond  was  above   Clarke  v.  Southicick,  1  Curt.  C  G.  297, 

I  those  of  most  of  the  petitioners,   who   Fed  Cas.  No.  2,863. 

I  used  the  water  rights,  thereby  lowering  ^^Whittenton  Mfg,  Co.  v.  StapleSy  164 
his  pond  and  necessitating  the  petition-  Mass.  310,  29  L.  R.  A.  500,  41  N.  E. 
**r'8  mills  to  wait  in  the  morning  until   441. 

his  pond  had  filled,  was  restrained  from       ^Mullet t  v.  Bemis,  100  Mass.  92. 
«*uch  wrongful  use  of  the  water.     Rock       ^*Whitncy   v.    WTieeler   Cotton    MiUa^ 
Mfg,  Co.  v.  Hough,  39  Conn.  190.  151  Mass.  '396,  7  L.  R.  A.  613,  24  N.  E. 

The  owners  of  milling  property  on  an   774. 
upper  race,  which,  by  mutual  covenants       The  system  of  discharging  water  from 
ana  agreements,  constitutes,  in  connec-   a  reservoir,  a  portion  of  which  another 
tion  with  a  flume  and  lower  race,  a  res-   is  entitled  to  convey  therefrom  to  his 
ervoir  from  which  the  owners  of  such   land  through  a  ditch,  may  be  changed 

jproperty  and  the  former  owners  of  lower   so  long  as  it  is  discharged  in  such  vol- 

fmilling  property  had  the  right  to  draw   ume  that,  the  ditch  being  in  good  condi- 

I*  water  for  their  respective  mills  as  there-  tion,  it  will  give  the  latter  a  reasonable 
in  provided  for.  are  entitled  to  an  in-  use  of  the  water  to  which  he  is  entitled.' 
junction  to  restrain  a  city  purchasing  Bean  v.  Stonemaaij  104  Cal.  49,  37  Pac. 
the  lower  milling  property  from  filling  777,  38  Pac.  39. 
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quantity  and  manner  in  which,  the  water  shall  be  drawn  off  shall  be 
subject  to  the  will,  order,  and  direction  of  the  majority  in  interest, 
the  majority  will  not  have  the  right  to  let  the  water  run  to  waste,  nor 
the  right  to  compel  the  uiinority  to  pay  rent  for  water  used  when  its 
flow  is  not  required  by  the  interest  of  the  majority.**  Owners  of 
parts  of  water  lots  with  easement  to  the  water  in  the  remainder  of 
them,  whose  deeds  make  them  stockholders  in  the  grantor  corporation, 
are  chargeable  with  notice  that  the  unconveyed  fee  thus  subject  to 
their  easement  is  a  trust  fund  for  the  payment  of  the  debts  of  the  cor- 
poration, and,  knowing  of  the  trust,  they  cannot  hold  so  as  to  defeat  a 
judgment  creditor  thereof.** 

471.  irtilisation  o£  power.— In  Dickson  v.  Bumham,^  it  is  said 
that  "the  water  to  which  every  riparian  proprietor  is  entitled  consists 
of  the  difference  of  level  between  the  surface  where  the  stream  in  it« 
natural  state  first  touches  his  land,  and  the  surface  where  the  .stream 
leaves  his  land.  He  has  no  right  to  dam  the  ^vatcr  back  so  as  to  throw- 
it  upon  the  land  above  his  own.  If  he  does  so  by  a  single  foot  .or  le^s. 
he  is  liable  to  an  action,  even  though  the  proprietor  above  him  suffer? 
no  material  injury,  and  though  the  mill  of  the  trespasser  is  a  public 
benefit.  This  rule  follows  from  the  sacred  character  which  the  law 
attaches  to  private  property,  property  being  one  of  the  chief  main- 
stays of  society,  and  one  of  the  most  active  agents  in  promoting  civil- 
ization and  material  prosperity."  The  maxim,  De  minimis  non 
curat  lex,  cannot  be  applied  in  such  cases.  And  this  expresses  the 
true  rule  upon  the  subject  Therefore,  a  riparvan  o^vne^  cannot  be 
said  to  be  entitled  to  a  natural  mill  seat  for  the  propulsion  of  machin- 
ery by  falling  water,  although  such  a  mill  seat  may  exist,  if  it  appears 
that  the  title  to  the  land  between  the  point  where  the  mill  is  to  be  lo- 
cated and  a  point  a  sufficient  distance  up  the  stream  to  give  a  head 
race  with  a  sufficient  fall  of  water  to  render  it  valuable  for  milling 
purposes  is  not  in  such  owner,  but  such  land  is  divided  into  several 
parcels  owned  in  severalty  by  various  persons.*  In  the  other  direc- 
tion the  mill  owner  on  a  stream  has  a  right  to  sink  his  water  wheel  as 
low  as  the  fall  on  his  land  will  permit,  and,  where  he  has  acquired  a 
right,  whether  permanent  or  temporary,  to  flow  the  water  back  to  the 
channel  of  the  stream  by  means  of  a  race  through  the  lands  of  a  lower 
proprietor,  he  can  sink  his  wheel  so  as  to  take  advantage  of  the  fall  in 

^BaUou  V.  Woody  8  Cush.  48.  Brotcn  v.  Bwh,  46  Pa.  61 ;  Plumleigk  v. 

"A^cwca  V.  Eagle  d  P.  Mfg.  Co.  02  Ga.  DaKson,  0  III.  650.  41  Am.  Detj.  199: 

466.  Good  V.   Dodge,  3   Pittab.  657;    M^CUU- 

*  14  Grant  Ch.  (U.  C.)  594.  mont  v.  Whitaker,  3  Rawie,  84,  tZ  Am. 

*Binney's    Case,    2     Bland.    Ch.   99;  Dec.  102. 
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the  stream  upon  his  own  and  the  lower  lands  taken  togeth<cr,  and  can 
maintain  an  action  against  a  proprietor  still  lower  on  the  stream  for 
obsructii^  the  flow  from  such  race  by  the  construction  of  a  flsh  dam, 
causing  backwater  upon  the  wheel.^  No  one  can  be  said  to  have  a 
mill  privilege  Avhich  cannot  be  used  without  injury  to  others.*  But 
the  power  which  can  be  derived  from  the  flow  of  the  stream  within 
the  limits  of  a  man's  boundaries  is  as  much  property  as  is  the  land  to 
which  it  is  incident.^  The  damages  to  be  paid  for  injury  to  it  is  the 
actual  value,  exclusive  of  any  imaginary  or  speculative  value.®  In 
determining  the  power  which  any  given  fall  will  furnish,  the  courts 
will  take  judicial  notice  of  the  natural  laws  of  gravitation  and  hy- 
draulics which  govern  the  natural  flow  of  water  from  a  higher  to  a 
lower  level.^  And  Leffel's  tables  are  competent  evidence  upon  the 
uumber  of  horse  power  which  can  be  furnislied  by  a  stream,  in  view 
if  the  fact  of  the  united  acquiescence  in  their  accuracy  and  in  the  re- 
sults of  computations  founded  upon  them.®  Instrumental  measure- 
ments of  the  height  of  a  dam  or  flow  of  the  water  must  yield  to  actual, 
visible  facts.^  When  a  lower  riparian  owner  has  established  at  law 
his  right  to  an  uninterrupted  flow  of  water  for  certain  purposes,  it  is 
res  adjudicata,  and  cannot  then  be  impaired  by  the  institution  by  the 
upper  owner  of  an  alleged  original  standard  for  its  measurement^^ 
One  tenant  in  oommon  of  a  water  right  may  sue  alone  to  protect 
or  recover  the  water  from  a  trespasser  or  one  using  it  without  right** 
Several  owners  on  the  same  stream  may  unite  in  a  bill  to  enjoin  the 
drawing  of  water  from  a  reservoir  used  by  them  jointly  for  the  benefit 
of  their  mills.  *^  Equity  will  take  no  action  in  a  case  involving  the 
determination  of  conflicting  water  rights  appurtenant  to  the  mills  of 
plaintiflf  and  defendant,  when  the  situation  of  the  defendant's  mill 
is  such  that  by  running  at  unusual  hours  he  exhausts  the  plaintiff's 
water  supply  for  his  mill  situated  lower  down  on  the  stream,  where  it 

*Case  ▼.  Weher,  2  Ind.  108.  of   hia   property.     Hickox  v.   Parmelec, 

*Davia  ▼.  Fuller,  12  Vt  17S,  36  Am.  21  Conn.  SO. 

Dec.  334.  ^Oood  v.  Dodge,  3  Pittsb.  557. 

Therefore,  the  fact  that  the  owner  of  ^DorJan  v.  East  Brandytcine  d  W.  R. 

land  between  the  outlet  of  a  pond  and  Co.  46  Pa.  620. 

the  adjoining  land  of  mill  owners  be-  ^Hicks  ▼.  Silliman,  93  III.  256. 

low,  in  conjunction  with  such  mill  own-  ^Garwood  v.  New  York  0,  d  H,  R,  R. 

'  ers  erected  a  dam,  flume,  and  gate  at  Co,  45  Hun,  12S. 

said  outlet  for  the  purpose  of  control-  ^Finch  v.   Green,   16  Minn.   355,  Gil. 

ling  the  water  for  the  use  of  their  mill,  315. 

did   not   confer   upon   such    owner   the  ^* Marshall  v.  Hershey,  185  Pa.  238,  39 

right  to  construct  or  use  the  works  at  Atl.  887. 

the  ontlet  of  the  pond  to  the  exclusion  ^^Hpnnish    Fork    City    v.     Hopper,    7 

of   those  who   might   subsequently    be-  Utah,  235,  26  Pac.  293. 

come,  under  him,  owners  on  the  stream  "Ballou  v.  Uopkintofi,  4  Gray,  324. 
between  the  outlet  and  the  lower  part 
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is  not  apparent  that  defendant  operates  his  mill  differently  in  point 
of  time  from  what  it  has  always  bet^n  operated  sinee  its  erection  in 
183G,  prior  to  plaintiff's  mill,  nor  whether  defendant  has  or  has  not 
a  prescriptive  right  to  operate  his  mill  as  he  does,  nor  that  such  opera 
tion  thereof  is  an  unreasonable  use  of  his  rights  as  a  mill  owner  and 
riparian  proprietor.^* 

471a.  Interference  with  stored  water. —  After  the  ar'-angements  for 
utilizing  the  power  liave  been  perfected  the  potential  energy  latent  in 
stored  water  is  a  spt^ies  of  property  which  will  be  protected  by  th<^ 
courts.  Equity  will  enjoin  the  letting  off  of  the  water  without  right' 
And  the  right  to  the  possession  and  enjoyment  of  a  water  privilege  of 
that  kind  cannot  be  questioned  by  a  stranger  who  shows  no  claim  to 
the  property.*  The  owner  of  a  mill  privilege  is  entitled  to  all  the 
power  generated  by  his  works,  and,  where  powder  over  and  above  what 
he  uses  is  illegally  used  by  another,  he  may  recover  damages  therefor.^* 
Persons  Avho  keep,  maintain,  and  continue  an  outlet  cut  by  a  third  per- 
son, which  drains  the  water  from  a  pond,  may  be  liable  for  the  inju- 
ries thereby  causeil  if  such  conduct  nece.*<sitates  direct  and  positive  ef- 
forts to  keep  the  outlet  open.*  Although  a  grant  to  one,  not  a  tenant, 
of  the  right  to  take  water  from  a  mill  flume  owned  by  another,  not  his 
landlord,  is  presumed  from  its  luiinternipted  exercise  for  more  than 
fifteen  years,  whether  under  a  claim  derived  from  a  third  party,  or 
from  the  flume  o\Mier  accompanied  by  his  continued  acquiescence, — 
such  presumption  is  rebutted  when  it  is  shown  that  the  claimant,  with- 
in that  time,  acknowledged  the  superior  right  of  the  owner,  even 
though  he  did  so  under  a  mistake  as  to  his  own  riglits.*^  That  an  ob- 
struction wrongfully  placed  in  a  mill  pond  is  lower  than  the  bottom 
of  the  owner's  flume  will  not  defeat  an  action,  since  the  owner  is  en- 
titled to  have  his  pond  clear,  so  that  he  can  lower  his  flume  should 
he  wish  to  do  so.*  The  upper  owner  cannot  tap  the  pond  which  has 
been  tlirov^n  back  ujk»u  his  land  by  the  lower  owner  to  secure  water 

^^Chrshire   Villfi  v.  Goiciny,  62  X.  H.  Cnso   wiU  lie  for  consequential  dam- 

618.  njves  from  an  alleged  diversion  of  water 

^Rollou   V.   JJophinton,   4   Gray,   324;  caused   by   one  who   wrongfully   enter? 

Emerson  v.  Bertjin,  71  Cal.  335,  12  Pac.  upon  the  mill  premises  and  removes  a 

242.  flnshboard.     Meyer   v.    Horai,    106    Pa. 

Equity  has  jurisdiction  of  a  suit  by  552. 

the  owner  of  a  mill  pond  to  restrain  the  ^i^mith  v.   Moodus   Water  Power  Co. 

drawinjj  of  water  therefrom  by  a  third  33  Conn.  403. 

person  who  claims  a  right  to  do  so  un-  Hfitchell    v.    TValfcer,    2    Aik.    (Vt) 

der     a     deed     requiring     construction,  200,  10  Am.  Dec.  710. 

where    the    anticipated    injury    will    be  *0'Ui}ey  v.  McChesney,  49  N.  Y.  672. 

continuing,  nnd   it«  extent  is  doubtful.  .Vfliruiing  3  Lans.  278,  where  it  was  heli^ 

Li/on  V.  McLaughlin,  ,32  Vt.  423.  that  the  fact  that  a  deposit  in  a  mill 

^Hoicnrd  v.  Ingersoll,  17  Ala.  780.  pond  has  not  been  removed  will  not  pre- 

*Butman  v.  Huf^scy,  12  ^le.  407,  vent  the  owner  from  recovering  from  tl»« 
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to  run  his  machinery.^  If  tlie  water  is  removed  and  utilized  by  a 
stranger^  the  owTier  may  maintain  an  action  of  tort  for  the  \vrong 
done,  and  recover  as  damages  the  market  vahie  of  the  power  actually 
taken,  with  annual  interest;  and  the  fact  that  the  o^^^ler  had  no  pres- 
ent facilities  for  utilizing  the  power  docs  not  prevent  a  recovery. 
Rents  received  by  the  wrongdoer  for  the  use  of  the  water  cannot, 
however,  be  recovered  in  an  action  for  the  wrongful  taking  of  the  wa- 
ter.* No  recovery  can  be  had  for  the  use  of  water  escaping  from  a 
waste  way  of  the  owner  of  the  power,  and  which  he  could  not  re- 
<'Jaim.*  A  purchaser  from  the  state  of  surplus  water  power  created 
by  a  dam  in  aid  of  navigation,  and  which  is  reserved  to  the  state  by 
the  statute  authorizing  the  improvement,  is  entitled  to  an  injunction 
restraining  riparian  proprietors,  who  have  cut  through  an  embank- 
ment built  in  front  of  their  land  for  the  purpose  of  utilizing  the  wa- 
ter power  of  the  pond  by  means  of  a  canal  constructed  by  them,  from 
drawing  water  therefrom  for  such  purpose.*®  An  injunction  will  not 
be  granted  to  restrain  interference  with  the  plaintiff's  alleged  right 
to  draw  water  for  the  use  of  his  mill  from  the  defendant's  reservoir, 
where  the  right  is  controverted,  has  not  been  established  at  law,  and  it 
does  not  appear  that  there  is  danger  of  irreparable  mischief  or  that 
the  plaintiff  has  not  an  adequate  remedy  at  law.** 

471b.  Common  interests  in  single  privilege. —  If  the  descent  of  the 
stream  at  one  point  extends  through  the  property  of  several  different 
owners,  they  may,  for  the  purpose  of  utilizing  the  power  to  its  fullest 
extent,  unite  in  the  construction  of  works  which  will  enable  them  to 
use  the  full  power  of  the  stream  at  that  point  and  divide  the  power 
<*reated  among  themselves  according  to  their  respective  interests.  So, 
also,  one  OAVTiing  power  which  is  sufficient  to  operate  several  mills  may 
jrrant  to  different  mill  owners  the  right  to  draw  from  the  reservoir 
fiiough  power  to  operate  their  respective  mills.  And  again,  a  single 
mill  and  privilege  may  descend  to  heirs  in  such  a  way  as  to  create 
joint  interests  in  the  power.  In  these  ways  there  may  arise  conmion 
interests  in  one  privilege  w^hich  will  require  regulation  and  protec- 
tion by  the  courts.    The  questions  presented  by  the  rights  arising  out 

tine  responsible  thcsretor  the  expense  of  But  he  may,  in  the  discretion  of  the 

Tn.iking  the  removal.  conrt,  be  refused  a  mandatory  injunc- 

''Merritt  v-  Parker^  1  N.  J.  L.  460.  •  tion  to  compel  one  who,  without  right, 

^Or^en  Bay  rf  M.  Canal  Co.  v.  Kau-  has  cut  throiiprh  the  embankment  for  the 

kauna  Water  Potoer  Co.  112  Wis.  323,  purpose  of  utilizhig  the  power,  to   re- 

S7  N.  W.  8G4.  htore  Fuch  embankment,  where  the  gates 

*Wa8habaugk  v.  OyateTy  18  Pa.  497.  erected  at  such  point  stop  the  water  aH 

^Qrccn   Bay  d  M.  Candl  Co.  v.  Kan-  (ilTectually   as   the   bank    would,    if    re- 

kauna  Water  Power  Co.  70  Wis.  635,  35  stored.     Ibid. 

N.  W.  529.  36  N.  W.  828.  ^^Perkins  v.  Foye,  60  N.  H.  496. 
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of  the  adjustment  of  the  common  interests  which  attach  to  the  land, 
mill  and  privilege,  arc  somewhat  different  from  those  which  arise  in 
the  adjustment  of  mere  power  rights.  If  the  joint  ownership  extends 
to  the  mill  as  well  as  to  the  privilege,  occupation  by  one  of  the  joint 
owners  ne<*(^ssarily  excludes  the  other  from  any  use,  and  he  will  be 
required  to  make  compensation  for  the  use  which  he  makes  of  the 
property,  notwithstanding  he  occupies  with  the  consent  of  his  co- 
t^enant,  unless  he  is  expressly  relieved  by  the  latter  from  tJie  neces- 
sity of  making  such  compensation.*  If  the  joint  interest  is  merely 
in  the  prii^lege,  each  owner  is  entitled  to  make  use  of  the  common 
property  and  is  entitled  to  any  advantage  which  the  location  of  his 
property  gives  him  over  his  cotenant;  and,  therefore,  he  is  not  an- 
swerable for  the  reasonable  use  of  his  property,  although  the  other  is 
thereby  prevented  from  obtaining  full  enjoyment  of  his  own  prop- 
erty as  he  might  otherwise  have  done.^  The  respective  rights  of  those 
entitled  to  receive  power  from  one  dam  may  be  adjusted  by  contract, 
and,  when  this  is  done,  the  courts  will  follow  the  contract  in  enforcing 
the  resi>ective  rights  of  the  parties.®  The  contract  may  provide" for 
the  periodical  use  by  the  respective  parties  in  interest  of  the  entire 

^Shifih  V.  Stark,  14  Ga.  429.  the   time  of  the  release,  bo   that  such 

'  Each  of  two  joint  owners  of  a  mill  right  wiU  poss  to  subsequent  grantees  of 

privilege  is  entitled  to  the  use  of  his  the  releasee.     Hutchin&on  v.  Chaae^   3D 

share,  notwithstanding  that,  where  the  Me.  508.  C3  Am.  Dec.  646. 

miUfl  of  both  arc  on  the  same  side  of  Under    partition    deeds    executed    be- 

the  stream,  the  use  of  his  privilege  by  tween  tenants  in  common  of  a  gristmill 

the  lower  owner  will  impair  the  value  and   ssiwmill,  whereby  one  mill   is  con- 

of  the  interest  of  the  other.     Bailey  v.  veyed  to  each,  but  which  leave  the  mill- 

Rust,  15  Me.  440.  dam  asid  the  land  on  which  it  stood  as 

*IAndeman  v.  Lindsey,  69   Pa.  93,  8  a  common  property,  one  cannot  exclude 

Am.  Itep.  219.  the  other  from  taking  water  through  a 

Tenants  in  common  of  a  mill  lot  and  flume  passing  along  his  water  front  and 

privilege  may  by  mutual   deeds  divide  over  the  bed  of  the  river,  where  there  is 

the  former,  but  continue  to  possess  the  nothing  in  the  deeds  which  implies  an 

privilege  in   common.     Bailey  v.   Rusty  intent  by  either  party  to  abandon  the 

15  Me.  440.  use    of    the    water    for    mill    purposes. 

Where  by  an  indenture  the  water  Norris  v.  Hill,  1  Mich.  202. 
power  created  by  certain  works  is  ap-  Where  tenants  in  common,  upon  di- 
portioned  between  those  having  inter-  viding  the  property,  conduct  a  stream 
ests  in  it^  by  stating  that  each  shall  oHt  of  its  natural  channel  for  the. par- 
have  the  amount  of  water  which  will  pose  of  creating  a  number  of  mill  sites 
flow  through  a  certain  number  of  gates  upon  the  artificial  course,  and  divided 
of  certain  dimensions,  neither  can  claim  them  among  the  proprietors,  each  is  en- 
an  advantage  over  the  other  by  prescrip-  titled  to  the  proportion  of  the  flow 
tion.  usage,  prior  occupancy,  location,  which  is  capable  of  being  enjoyed  upon 
or  otherwise.  Bardtoell  v.  "  Ames,  22  his  own  lot  according  to  the  rules  which 
Pick.  333.  prevail   among  riparian   proprietors,   in 

A  release  by  one  tenant  in  common  of  the  absence  of  any  stipulation  making 
land  containing  a  mill  privilege,  to  the  another  apportionment  Toumaend  v. 
other  of  the  privilege,  together  with  the  McDonald,  12  N.  Y.  381,  64  Am.  Dec 
rights  nnd  appurtenances  thereunto  be-  381.  The  construction  of  contracts  re- 
longing,  will  include  the  right  to  flow  lating  to  a  division  of  water  power 
Ihr  land  detained  by  him  as  it  exists  at  more  fuDjT  appeavs  in  chap,  xxvr,,  potf. 
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power  of  the  stream.*  In  defeuse  of  an  attempt  to  enforce  contract 
riglits,  the  contract  may  be  shown  to  be  invalid.'  Where  the  com- 
mon interest  attaches  only  to  the  use  of  power,  either  may  use  all  the 
power  generated  by  the  stream  when  the  other  does  not  need  it,  and 
when  he  can  do  so  without  inflicting  injury  upon  his  co-owner.*^  But, 
in  case  all  are  seeking  to  make  use  of  their  rights,  each  must  act  in 
a  reasonable  manner,  and  what  tliat  is,  is  a  question  of  fact  to  be 
settled  by  the  jury.^  The  acts  and  declarations  of  one  of  several  own- 
ers of  a  water  power  in  the  presence  and  hearing  of  the  others  as  to 
their  respective  rights  is  competent  evidence  as  against  one  claiming 
under  either.®  Any  misuser  on  the  part  of  one  of  the  cotenants  which 
directly  impairs  tho  rights  of  the  other  gives  the  latter  a  right  of  ac- 
tion for  damages.^    And  equity  may  enjoin  such  wrongful  usc.*^   One 

*  Where  tenants  in  common  of  a  mUl  amount  of  work  in  less  time,  more  effi- 
privilcge  have  agree<l  to  apportion  the  cently  and  witli  less  water,  if,  in  propel- 
usc  by  each  using  the  number  of  days  a  ling  additional  machinery,  it  uses,  for  a 
month  which  represents  his  share,  one  few  hours  at  a  time,  more  water  than 
of  them,  who  owns  the  opposite  side  of  the  old  ^vheel  needed,  but  in  such  case 
the  stream,  cannot  interfere  with  the  the  miller  closes  the  gate«  and  allows 
priviloj^e  by  drawing  water  from  the  the  dam  to  refill,  so  that  in  fact  there 
pond  on  that  side  during  the  time  that  is  supplied  to  another  mill  thereto  enti- 
hU  cotenant  is  entitled  to  the  privilege,  tied  as  much  and  as  beneficial  water 
/iliss  V.  Rice,  17  Pick.  23.  power  as  was  reserved  to  it  when  the 

^  A    mortgagor   of   a   water   privilege  old  wheel  was  in  use, — the  proprietor  of 

mixy.    in    defense  of   an   action   for  at-  the  latter  has  no  good  reason  to  com- 

ti'itipting  to  use  the  privilege  in  contra-  plain.     Hoirc  Scale  Co.  v.  Terry,  47  Vt. 

ventiop   of  the  terms  of  the  mortgage,  109.     But  see  Miller  v.  Lapham,  44  Vt. 

avail  himself  of  the  fact  that  he  had  no  416. 

titlp,  so  that  nothing  passed  by  the  in-       '*A  temporary  injunction    should  be 

strumcnt,   when    such    fact    appears   by  granted    plaintiff    to    restrain,    pending 

admissions  upon  the  record.     Wheelock  the  action,  the  obstruction  of  a  race  by 

V.  Ucv.shaw,  19  Pick.  341.  a  frame  and  gates  constructed  by  one  of 

*  Whcm  a  miller,  on  taking  title  to  the  parties  to,  and  in  violation  of,  a  par- 
i)Tio  of  two  mills  on  opposite  sides  of  a  tition  judgment  prescribing  the  method 
dnm  supplying  both  with  power,  finds  of  regulating  and  using  the  water  there- 
the  other  mill  siispended,  with  its  wheel  of,  and  by  inference  requiring  the  race 
and  ilumo  rotted  away,  he  may,  in  a  to  be  kept  clear  and  unobstructed,  where 
prudent,  careful  way,  lawfully  run  his  such  obstruction  is  under  the  absolute 
own  mill  continur-usly,  as  *heietofore  it  control  of  the  defendant,  and  so  con- 
had  bopn  run,  with  the  .vater  that  other-  structed  as  to  be  readily  used  so  as  to 
wise  would  go  to  waste,  although  use-  destroy  the  plaintiff's  rights,  although 
able  by  the  other  mill  when  in  opera-  claimed  to  have  been  constructed  solely 
tinn:  and  will  not  incur  liability  for  so  to  pnnont  the  use  by  plaintiff  of  more 
doing  to  the  neighboring  proprietor,  at  than  his  share  of  the  water  power. 
l«i<st  until  after  notice  from  the  latter.  MxUhcrQer  v.  Kocniq,  tJ2  Wis.  558,  22  N. 
limn  Scale  Co.  v.  Tcmj,  47  Vt.  109.  W.  745. 

''Hat aria  Mfg.  Co,  v.  Newton  Wagon  Injunction    may   be   granted    for  the 

Oo.  01   111.  230.  purpose     of     preserving     water     rights 

^■rippcn  V.  Mores,  49  N.  Y.  63.  which    are   held    in    common.     Bliae   v. 

•ftunnclft    V.    Bullen,    2    N.    H.     532;  Rice,   17   Pick.   39;    Ballou  v.   Wood,  8 

Hincs  V.  Rohinson^  67  Me.  324,  99  Am.  Cush.  48;   Kennedy  v.  Scovil,  12  Conn. 

Dec.  772.  327. 

Rut  when  an  improved  wheel  replaces  But  one  tenant  in  common  of  water 

oni*  used  when  the  water  right  accrued,  power  will  not  be  restrained  from  occa- 

whicb.    while  requiring   more   water  to  sionally  using  more  than  his  share  of 

drive   all   the  machinery,  does   a  given  the   water,   where   his  cotenant   has  no 
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of  several  owners  of  power  on  tlie  same  dam  may  maintain  an  action 
against  any  other  who  in  injuring  his  rights.^*  The  interest  which  a 
joint  owner  has  in  a  dam  gives  him  no  right  to  erect  other  structures 
on  the  stream  which  will  injure  the  common  property,  and,  thereby 
his  co-owner.**  What  the  rights  of  the  respeiitive  ow^ler8  are  and 
what  will  constitute  an  interference  with  them  are  questions  of  fact 
for  the  jury.'^  A  person  having  a  right  to  a  certain  portion  of  the 
water  of  the  stream  at  a  particular  dam  has  no  right  to  draw  oflF  the 
same  portion  at  a  considerable  distance  aljove  the  dam  witJiout  the 
(X)nsent  of  the  owners  of  the  other  mills  on  the  same  dam.  '*  A  change 
of  place  in  the  use  of  water  power  presents  no  cause  of  complaiiit  to 
the  owner  of  a  water  privilege  at  one  end  of  the  dam,  so  long  as  a 
mill  owner  on  the  other  bank  of  the  river,  who  opens  tlie  gates  of  his 
(^nd  of  the  dam  and  allows  the  water  to  flow  down  to  be  used  in  mills 
owned  by  him  situated  lower  do\vii,  does  not  use  a  greater  quantity  of 
water  than  he  is  entitled  to.*^  One  under  obligation  to  bear  a  portion 
of  the  expense  of  keeping  a  dam  in  repair,  and  whose  right  to  use  wa- 
ter is  qualified  by  the  obligation,  is  not  entitled  to  a  mandatory  in- 
junction awarding  him  an  absolute  and  unqualified  right  to  a  s})ooified 
quantity  of  water.*''  To  entitle  one  to  control  the  use  of  the  pi^wer 
of  a  dam  he  must  have  a  legal  intei"cst  in  it  Therefore  one  who  mere- 
ly places  a  flume  in  a  dam  erected  by  another  cannot  maintain  an  ac- 
tion against  the  latter  for  permitting  water  to  run  to  waste,  although 
he  is  the  owner  of  the  land  on  which  the  dam  is  located.*^  Persons 
having  contract  interests  in  a  dam  cannot  recover  damages  for  in- 
juries caused  by  changes  in  the  dam  which  were  made  with  their  con- 
sent. So  that  if  the  general  owner  of  a  mill  privilc^  in  which  others 
have  a  contract  interest  has  \\  ith  their  knowledge,  acquiescence  and 
ex)n8ent,  built  on  his  own  land  a  new  dam  and  works  by  which  the 
water  is  supplied  to  the  common  flume,  they  cannot  recover  compensa- 
tion for  any  injuries  they  may  have  thereby  sustained.*®  The  rela- 
tive rights  of  the  owners  of  mill  privileges  on  a  stream,  under  a  deed 
from  a  common  owner  granting  each  a  certain  proportion  of  the  flow 
of  the  stream,  are  not  affected  by  tlie  a  impropriation  by  a  municipal 
<x>rporation  of  a  portion  of  the  water  formerly  flowing  in  the  stream 

uK^ans   of   utilizing   his   share   and   has  "Wc'>6  v.  Portland  Mfg.  Co,  3  Sunan. 

never  sued  for  damages  for  the  excessive  180.  Fed.  Cas.  No.  17,322. 

use  made  bv  the  other.     NorHs  v.  Hill,  ^^Wkittier  v.  Cocheoo  Mfg.  Co.  9  N".  BL 

1  Mich.  202.  454.  32  Am.  Dec  382. 

^HJcLellan  v.  Jcnness.  43  Vt.   183,  5  '*Bradfield  v.  Dcicell,  48  Mich.  9,   11 

Am.  Kep.  270.  N.  W.  700. 

^^Farrar  v.  Cooper,  34  Me.  394.  "Bradford  v.  Crcssey,  45  Me.  9. 

^Do*iglaif8  T.  Whitftmore,  32  Vt.  685.  Vratt  v.  Lamson,  2  Allen,  275. 
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at  a  point  on  one  of  its  tributary  branches  for  the  injury  caused  by 
which  compensation  has  been  made  and  received  by  them.^* 

Priorities  may  be  established  between  the  several  rights  to  take 
jxiwer  from  a  dam^  and,  if  they  are  so,  those  owning  junior  rights  can- 
not utilize  their  privilege  in  such  a  manner  as  to  interfere  with  the 
superior  rights.^^  But  a  superior  right  to  take  watx^r  from  one  side 
of  a  dam,  when  and  to  tbe  extent  required  by  the  dominant  proprie- 
tor, an  opposite  mill  having  the  privilege  of  taking  water  from  the 
other  side  by  means  of  a  flume  a  foot  higher  when  it  is  not  wanted 
for  the  first  mill  or  for  other  works  not  drawing  more  water,  to  be 
afterwards  built,  docs  not,  as  against  tlie  sentient  mill  owner,  confer 
a  right  upon  the  grantee  of  the  domiiumt  owner  to  carry  over  the  dam 
to  a  mill  pond  below  it,  for  the  use  of  a  lower  mill,  the  quantity  of 
water  required  for  works  on  the  original  sitc/^^  The  dominant  and 
servient  characters  impressed  on  mills  and  water  privileges  by  their 
i'ommon  owner  sur\'ive  a  partition  among  his  heirs.^^  A  decree  is 
proper  that  there  shall  not  be  any  use  of  water  by  grantees  of  second- 
class  power  until  the  water  is  flowing  freely  over  the  crest  of  the  dam,, 
in  an  action  to  restrain  an  excessive  use  of  the  water  of  an  artificial 
canal,  when  it  appears  that  the  water  power  was  divided  into  two 
classes,  and  that  there  was  no  second-chiss  |30wer  imtil  the  water  was 
flowing  over  the  dam.^^  The  right  to  take  water  from  a  reservoir 
may  be  acquired  by  proscription,  as  may  be  a  right  to  use  the  power 
superior  to  that  of  other  joint  owners  of  the  dam.^*     Adverse  pos- 

^Wamesil  Po^ioer  Co.  v.  Sterling  Milh^  cavate  his  tail  race  so  as  to  obtain  his 
158  Mass.  435.  33  N.  E.  503.  proper    proportion    of   power,    but  may 

"*The  dominant  mill  owner,  wliosc*  not  deprive  others  of  theirs.  Forrest 
needed  water  supply  is  partly  impaired  Mill  Co.  v.  Cedar  Falls  Mill  Co.  lOJI 
by  a  sand  bar  formed  by  natural  causes  Iowa,  (ilO,  72  N.  W.  107G. 
in  the  mill  pond  sei-ving  both  his  and  ^Rogers  v.  Bancroft,  20  Vt.  250. 
the  servient  mill  with  power,  who  fails  The  owner  of  a  servient  mill,  restrict- 
*o  remove  it,  but  makes  no  objection  to  ed  in  times  of  low  water  to  the  use  of 
its  removal  by  the  other  proprietor,  is  the  appurtenant  water  power  when  it  is 
none  the  less*  entitled  to  recover  from  not  wanted  for  works  across  the  stream, 
(he  servient  owTier  for  an  undue  diver-  is  not  entitled  lo  notice  from  the  domi- 
sion  of  the  water.  Rood  v.  Johnson,  2«  nant  proprietor  before  becoming  liable 
Vt.  04.  for  unduly  depleting  the  pond,  at  least 

Grantees  of  separate  mills  on  one  in  the  absence  of  all  proof  that  he  did 
head  race,  the  conveyance  in  each  in-  not  know,  and  could  not  ascertain,  that 
stance  entitling  the  grantee  to  a  certain  the  water  was  insuilicient.  Rood  t. 
numl>er  of  inches  of  water  without  any   Johnson,  2(5  Vt.  04. 

specification  as  to  tbe  head,  and  condi-        ^Mnson  v.  Horton,  67  Vt.  266,  48  Am. 
tioned  so  as  to  make  eacli  of  the  gran-    St.  Kep.  817,  31  Atl.  291. 
tees  liable  for  a  proportionate  share  of       ^Poircrs  v.  Perkins  (Mich.)  92  N.  W. 
the  expense  in  maintaining  the  power,   790. 

in  the  absence  of  a  limitation  in  their  "  When,  as  between  two  mills  served 
deeds,  are  entitled  to  as  nearly  the  same  from  the  same  dam,  a  paramount  right 
head  RSI  is  possible  in  view  of  their  rel-  to  use  the  water  for  one  has  been 
ptive  positions  on  the  race  and  the  topog-  claimed  and  enjoyed  for  more  than  flf- 
rsiphy  of  the  ground;  and  each  may  ex-    teen  years,  when  and  to  what^iver  extent 
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session  by  different  mill  owners  cannot  be  tacked  together  to  make 
out  a  prescriptive  right,  if  there  was  no  privity  between  them.**  A 
mere  verbal  claim  of  the  right  to  use  water  from  another's  raceway, 
unaccompanied  with  acts  of  ownership,  may  not  amount  to  adverse 
user  or  enjoyment.^®  Where  adjoining  mill  owners  have  ancient  pre- 
scriptive rights  to  certain  proi^rtions  of  the  water  power  developed 
by  means  of  a  particular  dam,  when  amicable  division  of  said  power 
seems  impossible  equity  may  make  a  division  if  the  evidence  pre- 
sented reveals  a  practical  mode  for  doing  so.*^ 

A  joint  owner  of  a  water  privilege  may  be  compelled  to  contribute 
to  the  cost  of  keeping  it  in  repair,**  and  may  be  held  liable  for  injurv 
caiLsed  by  the  negligent  use  of  the  power.**     The  fact  that  the  per- 


il was  required,  leaving  only  the  surplus 
for  the  other,  any  equal  or  superior  wa- 
ter privilege  which  theretofore  may 
have  appertained  to  the  mill  thus  made 
servient  is  extinguished.  Rogers  v. 
Bancroft,  20  Vt.  250. 

Where  there  has  been  an  adverse  use 
of  water  for  twenty  years  from  a  dam 
owned  during  the  beginning  and  the  end 
of  the  peric^  by  parties  who  were  of 
full  nge,  but  there  was  an  intervening 
period  of  three  or  four  years  when  the 
title  was  held  by  a  minor,  such  interven- 
ing disability  will  not  defeat  the  pre- 
sumption of  title  resulting  from  the 
twenty  years'  possession.  Wallace  v. 
FletcKer^^dO  N.  H.  434. 

A  lower  mill  owner  who  claims,  and 
for  the  prescriptive  term  actually  en- 
joys, a  continuous  use  of  water  from  a 
dam  and  flume  upon  another's  lands,  is 
not  prevented  from  acquiring  a  vested 
right  thereto  by  prescription,  by  mere 
verbal  objections  and  denials  by  the  up- 
per proprietor,  who,  having  the  power 
and  opportunity,  does  nothing  to  inter- 
rupt the  user.  KimhaU  v.  Ladd,  42  Vt. 
747. 

'^Perrin  v.  Garfield,  37  Vt.  304. 

^Foa  River  Flour  d  Paper  Co.  v.  Kel- 
ley,  70  Wis.  287,  35  N.  W.  542. 

•'Warren  v.  Westhrook  Mfg.  Co.  88 
Me.  fi8,  36  li.  R,  A.  388,  61  Am.  St.  Rep. 
372,  33  Atl.  665. 

"One  who  is  a  joint  occupant  of 
dams,  piers,  and  booms,  essential  to  the 
beneficial  use  and  enjoyment  of  his  mill 

Epoperty,  and  which  for  years  have  been 
ept  up  and  maintained  at  the  joint  ex- 
pense of  the  owners,  is  liable  to  contrib- 
ute to  the  expense  of  repairs,  even  if  he 
did  not,  by  the  purchase  of  the  mill  from 
one  of  the  grantees  of  the  charter  giving 
the  right  to  maintain  such  works  to  the 


grantees,  their  associates,  heirs,  or  as- 
signs, become  a  tenant  in  common  there- 
of.   Clark  V.  Plummer,  31  Wis.  442. 

But  part  owners  of  a  water  power 
cannot  be  compelled  to  contribute  to  the 
building  of  weirs  at  a  large  expenee  in 
order  to  apportion  the  water,  nor  to  im- 
provements made  to  raise  the  level  of 
the  water  to  facilitate  apportionment. 
Broum  v.  Cooper,  98  Iowa,  444,  33  L.  R. 
A.  61,  60  Am.  St  Rep.  190,  67  N.  W. 
378. 

As  between  mill  owners  under  obliga- 
tion to  keep  a  dam  in  repair  and  share 
the  expense  in  just  proportions,  one 
whose  mill  operates  four  runs  of  stone 
should  bear  four  sevenths  iA  the  ex- 
pense, where  the  other  mill  operates  but 
three  runs  of  stone.  That  the  stream 
furnishes  additional  power  which  is  not 
utilized  does  not  entitle  one  to  pay  in 
the  proportions  which  the  quantity  con- 
sumed by  him  bears  to  the  whole  power 
furnished.  Bradfield  v.  Dewell,  48 
Mich.  9,  11  N.  W.  760. 

And  a  court  of  equity  will  not  decree 
contribution  from  the  owner  of  one 
fourth  of  the  water  power  in  favor  of 
the  owner  of  three  fourths  of  the  water 
power  who  has  purchased  land  in  order 
to  secure  the  right  to  flow  the  same. 
NorrU  v.  HUl,  1  Mich.  202. 

"One  using  water  power  from  a  race 
is  not  relieved  from  liability  for  the 
damages  sustained  by  the  owner  of  the 
race  from  breaking  banks,  due  in  part 
to  the  former's  negligence  in  failing  to 
keep  his  flume  in  proper  repair,  because 
the  negligence  of  another  user  of  the  wa- 
ter power  from  the  race,  not  made  a 
Sarty  defendant,  had  concurred  in  pro- 
ucing  the  injurv.  South  Bend  Mfg. 
Co.  y.  TAphart,  12  Ind.  App.  186,  39  N. 
E.  908. 
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8011  injured  has  an  interest  in  the  property  which  causes  the  injury 
does  not  prevent  his  maintaining  an  action  against  his  cotenant.*^ 

Before  a  court  of  equity  will  interfere  to  settle  and  adjust  the  rights 
of  tlie  parties  to  the  use  of  water,  the  rights  to  which  they  are  several- 
ly entitled  must  be  definitely  established.^*  But  after  they  have  been 
determined,  equity  may  regulate,  define,  and  apportion  the  use  of  the 
rights.^*  AVhen  a  multiplicity  of  suits  may  thereby  be  avoided,  equity 
may  ascertain,  define,  and  settle  the  rights  of  all  parties  claiming  wa- 
ter rights  on  one  privilege.^^  When  the  rights  are  held  in  common, 
with  nothing  to  show  what  the  respective  rights  of  the  parties  are, 
the  rights  may  be  partitioned  so  as  to  enable  each  right  to  be  held  in 
severalty.  The  legislature  may  provide  that  this  shall  be  done  by 
commissioners.  And  to  enable  them  to  perform  their  duties  proper- 
ly, they  may  be  given  authority  to  take  possession  of  the  property  and 
operate  it  for  a  reasonable  time,'*    But  the  appointment  of  a  super- 


^Hinea  v.  Robinson,  67  Me.  324,  09 
Am.  Dec.  772. 

"W.  H.  Howell  Co.  T.  Charles  Pope 
Glucose  Co.  171  111.  350,  40  N.  E.  497; 
Jordan  v.  Woodward,  38  Me.  423. 

Equity  will  not  assume  jurisdiction 
mder  the  pretense  of  adjusting  rights 
in  common  in  water  power,  in  a  case  in- 
volving the  conflicting  rights  of  several 
mill  owners  to  take  water  from  the  same 
dam,  when  neither  party  admits  rights 
in  the  other  which  may  be  adjusted,  and 
it  appears  that  all  that  is  sought  or 
needed  by  the  parties  or  either  of  them 
is  the  determination  of  the  existence  of 
a  disputed  right,  for  the  establishment 
of  which  the  parties  have  a  plain  and 
perfect  remedy  at  law.  Bumham  v. 
Kempton,  44  N.  H.  78. 

A  court  of  equity  will  not  enjoin  <Mie 
of  the  tenants  in  common  of  water  pow- 
er from  running  his  plant  nights  and 
Sundays,  upon  the  ground  that  such  use 
prevented  such  accumulation  of  water  as 
was  necessary  to  oiable  the  respective 
owners  in  times  of  low  water  to  obtain 
a  sufficient  supply  to  run  their  plants  in 
the  daytime  during  week  days,  where  it 
is  not  claimed  that  such  party  was  mak- 
ing use  of  a  greater  quantity  of  water 
than  he  was  entitled  to  take,  and  it  does 
not  sufficiently  appear  how  much  water 
each  one  was  entitled  to  use  during  low 
water, — the  rights  of  the  parties  not 
having  been  established  by  an  action  at 
law.  W.  H,  Howell  Co.  v.  Charles  Pope 
Qlvcose  Co.  171  111.  350,  49  N.  E.  497, 
Affirming  61  111.  App.  693. 

"Patten  Paper  Co.  v.  Kaukauna  Wa- 
Vol.  II. — ^^VATERs,  101. 


terPower  Co.  70  Wis.  659,  36  N.  W. 
737 ;  Belknap  v.  Trimble,  3  Paige,  677. 

A  bill  in  equity  may  be  maintained 
by  one  of  two  tenants  in  common 
against  his  cotenant,  who,  in  addition  to 
his  interest  in  the  joint  mill,  has  a  sev- 
eral mill,  at  which  he  is  using  more 
than  his  share  of  the  water  which  ap- 
pertains to  both  mills.  May  v.  Parker, 
12  Pick.  34,  22  Am.  Dec.  393. 

Equity  will  interfere  for  the  purpose 
of  regulating  the  exercise  of  the  conflict- 
ing rights  of  two  lessees  of  one  lessor 
one  being  entitled  to  draw  water  for  two 
wheels  of  a  certain  description  and  the 
other  for  one,  when  at  times  there  is  not 
sufficient  for  both,  where  there  is  no  dis- 
pute as  to  the  existence  but  merely  as  to 
the  priority  of  the  rights  of  each.  Ran- 
lett  Y.  Cook,  44  N.  H.  512,  84  Am.  Dec 
92. 

'*Hanna  t.  Clarke,  31  Gratt.  36. 

■*  A  statute  providing  for  the  determi- 
nation of  the  respective  rights  of  the 
owners  of  water  power,  where  they  can- 
not agree,  and  the  appointment  of  com- 
missioners therefor,  is  not  invalid  as  in- 
fringing the  constitutional  right  of  trial 
by  jury,  where  it  provides  that  an  issue 
of  fact  in  such  action,  properly  triable 
by  a  jury,  may  be  tried  by  a  j"rv  with 
like  effect  as  any  other  cases.  Nor  is  it 
invalid  as  creating  a  tribunal  upon 
which  judicial  powers  are  conferred, 
since  such  commissioners  are  merely 
referees  to  assist  the  court  in  ascertnin- 
imr  the  fact«,  even  though  a  provision 
thereof,  making  their  report  binding 
upon  the  parties  before  the  court  acts 
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visor  to  diviili  ater,  keep  up  weirs,  and  otherwise  oversee  the  prop- 
erty for  the  joint  benefit  of  the  o^\^lers  is  beyond  the  power  of' the 
court  in  a  suit  for  partition  of  a  water  power.^^  If  the  water  power 
is  part  of  the  mill  property,  a  petition  for  the  partition  of  Uie  power 
alone  cannot  be  sustained.*^*^  But  if  the  rights  of  the  respective 
parties  are  determinable,  they  may  be  partitioned  if  it  is  practicable 
to  do  so.^^  The  mere  fact  that  the  partition  will  be  inconvenient  does 
not  prevent  its  being  ordered.^^  But  the  privil^e  cannot  be  parti- 
tioned by  a  division  of  the  use  into  periods  of  time.*'  A  partition 
leaves  flowage  rights  untouched.*^  The  entire  power  of  the  dam 
should  be  partitioned,  and  not  merely  that  necessary  to  operate  exist- 
ing mills.**  Where  two  modes  of  partitioning  water  rights  are  pre- 
sented, the  court  will  not  reject  one  because  entailing  more  expense 
than  the  other,  where  the  expense  is  inconsiderable  in  compariaon 
with  the  disadvantages  attending  the  other.*^  Bights  in  a  particular 
section  or  bulkhead  of  the  dam  may  be  partitioned  among  persons  in- 


upon  it,  may  be  invalid.  Janeaville  Cot- 
ton Mfg,  Co,  V.  Ford,  66  Wis.  197,  12  N. 
W.  377. 

^Broum  t.  Cooper,  98  Iowa,  444,  33 
L.  R.  A.  61,  60  Ain.  St.  Rep.  190.  67  N. 
W.  378 :  Cooper  v.  Cedar  Rapids  Water 
Poiotir  Co.  42  Iowa,  398. 

'^Miller  v.  }fiUer,  13  Pick.  237. 

"Doan  V.  Mctcalf,  46  Iowa,  120. 

The  difficulty  of  making  a  partition 
of  water  rights  held  in  common,  and  the 
inconvenience  of  the  other  tenants,  fur- 
nish no  sufficient  reason  for  refusing  a 
tenant  such  relief.  Soovil  v.  Kennedy, 
14  Conn.  349. 

The  partition  of  a  sawmill  privilege 
made  by  a  committee  appointed  by  the 
court  to  make  partition,  by  assigning 
to  each  of  the  owners  as  much  water 
as  would  run  throujfh  a  gate  of  certain 
dimensions,  unless  shown  to  be  very  in- 
jurious to  the  property  will  not  be  dis- 
turbed.   Morrill  v.  Morrill,  6  N.  H.  134. 

Rights  in  water  used  as  power,  to 
which  one  party  is  entitled  to  one-six- 
teenth and  the  other  to  the  residue,  may 
be  aparted.  The  land  uuder  the  water 
and  dam  may  be  divided  by  metes  and 
bounds,  one  part  assigned  to  each  party 
subject  to  the  servitude  and  charge  of 
keeping  up  and  repairing  the  dam  on 
that  part  by  the  one  to  whom  it  is  as- 
signed for  the  use  of  the  other,  and  the 
right  to  use  such  portion  of  the  waters 
of  the  pond  as  may  be  assigned  to  each 
ivwner.  \f  necessary,  the  referees  should 
jri  their   report  state  what  changes  are 


neoessary  in  the  construction  of  the  race- 
way, bulkhead,  or  gates,  so  that  neither 
party  may  use  more  than  his  share  of 
the  water;  or,  if  it  can  be  done,  mark 
the  water  to  be  used  by  each  party  by 
some  visible  monument,  or  by  controlling 
the  fluids  through  the  gates,  or  desig- 
nating the  numW  of  inches  each  partv 
is  to  use,  or  by  the  bulk  quantity  of 
water.  Cooper  v.  Cedar  Rapids  Water 
Poicer  Co.  42  Iowa,  398. 

'^Hanson  v.  Willard,  12  Me.  142,  28 
Am.  Dec.  162. 

•^Crowell  y,  Woodbury^  62  N.  H.  613. 

*^Hills  V.  Dey,  14  Wend.  204. 

In  Kane  v.  Parker,  4  Wis.  123,  the 
point  is  raised  in  a  contest  over  a  par- 
tition of  lands  of  tenants  in  common  bv 
commissioners  appointed  therefor,  that 
such  commissioners  had  no  power  to 
g^ant  an  easement  to  overflow  part  of 
<iuch  lands  set  off  to  the  contestant,  by 
a  water  power  on  a  portion  of  the  prem- 
ises sold  by  order  of  the  court;  but  the 
court,  while  affirming  the  correctness  of 
such  a  proposition,  decided  that  they 
had  not  created  such  an  easement. 

*^Morrill  v.  Morrill,  5  N.  H.  329. 

In  partitioning  a  water  power  it  is 
not  sufficient  to  give  one  of  the  parties 
the  right  to  water  enough  to  run  two 
sets  of  burs  and  the  necessary  machin- 
ery for  bolting,  but  the  dimensions  of 
the  burs  and  the  quantity  of  work  to 
be  done  by  them  must  also  be  specified- 
Doan  V.  Meicalf,  46  Iowa,  120. 

^SoovU  ▼.  Kennedy,  14  Conn.  349. 
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terested  therein,  without  making  those  interested  in  other  portions 
of  the  dam  parties  to  the  action.*^  The  division  should  be  made  ac- 
cording to  the  power  rights  of  the  parties,  and  not  according  to  the 
amount  which  each  had  contributed  to  the  construction  of  the  dam.** 
The  expense  of  ei-ecting  and  setting  in  operation,  bv  an  engineer  ap- 
pointed by  the  court,  of  an  apparatus  for  measuring  and  dividing 
the  water,  should  be  borne  by  all  the  parties  to  a  suit  for  partition  of 
a  wat-er  power  in  proportion  to  the  extent  of  their  respective  inter- 
ests.*' To  make  a  partition  between  parties  binding  on  grantees, 
there  must  be  evidence  of  i:eoord  or  such  possession  as  will  put  in- 
tending purchasers  on  notice.*®  In  case  the  property  cannot  be  par- 
titioned, it  may  be  sold  to  effect  a  partition  of  the  property  riglits  in 
it*'  But  in  Smith  v.  Smith  *^  it  is  said  that  a  milldam  and  land 
overflowed  by  a  mill  pond,  which  constitute  a  water  power  necessary 
for  the  use  of  various  mills  which  belong  in  severalty  to  the  respectivt»- 
tenants  in  common  of  the  dam  and  pond,  should  be  partitioned  and 
not  sold,  if  the  whole  water  power  in  connection  with  the  mill  pond 
held  in  severalty  by  either  party  will  not  be  worth  more  than  the  same 
water  power  equally  divided  by  a  proper  partition  thereof,  the  half 
to  be  used  with  the  mills  of  each  in  the  hands  of  different  proprietors. 

472.  Destmction  of  rights. —  The  rights  of  the  riparian  owner  may 
be  taken  from  him  for  public  use  mider  the  power  of  eminent  do- 
main.^ And  they  may  be  destroyed  by  adverse  possession  for  the 
|)rescriptive  period ;  but  they  are  not  lost  by  abandonment  or  mere 
failure  to  make  use  of  them.*  In  certain  of  the  more  arid  parts  of 
the  western  portion  of  the  United  States,  the  doctrine  of  riparian 
rights  has  been  held  to  be  inapplicable  by  the  courts  and  to  have 
never  existed  there.'  The  rights  resulting  from  this  ruling  are  de- 
veloped in  a  subsequent  chapter.* 

478.  Bights  in  products  of  water.—  In  addition  to  the  rights  to  have 

*^Hookcr  V.   McLeod,   70  Vt.   327,  41  Falls  Mill  Co,  103  Iowa,  619,  72  N    W 

Atl.  2.34.  1076. 

"^Hooker   v.   McLeod,   70  Vt.   327,  41  *^Allard  v.  Carleton,  64  N.  H.  24,  3 

Atl.  234.  Atl.   313;   Baldicin  v.  Aldrich,    34    Vt. 

^Wamesit  Power  Co.  v.  Sterling  Mills,  526,  80  Am.  Dec.  696,  Limiting  Bro%cn 

158  Moss.  446,  33  N.  E.  503.  v.   Turner,    1    Aik.    (Vt.)    350,   15   Am. 

"•Occupancy  of  miH  sites  and  use  of  Dec.  606:   Smith  v.  Smith,  Hoffra.  CU. 

water  as  appurtenant  thereto  by  remote  506. 

jptrntees  of  tenants  in  common   of  the  *  10  Paige,  470. 

water  power  is  not  notice  to  intending  ^Bigcloto  v.  Draper,  6  N.  D.  152.  09 

purchasers  of  a  parol  partition  of  the  X.  W.  570. 

water  rights  by  the  tenants  in  common  ^Whitjtey  v.  Wheeler  Cotton  Mills,  161 

before  parting  with  the  interest  which  Mass.  396,  7  L.  R.  A.  613,  24  N.  E.  774. 

the  intending   purchasers    seek   to    ac-  *Walsh  v.   Wallace    (Nev.)     67    Pac^ 

quire, — especially  where  there  is  of  rec-  914. 

ord  a  partition  by  deed  subsequent  to  *  S(v  post,  chapter  xxn. 
that  period.     Forrest  Mill  Co.  v.  Ced^ir 
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the  water  flow  past  the  land  and  to  make  such  use  of  it  as  can  be  made 
during  its  passage,  the  riparian  owner  is  entitled  to  the  benefit  of 
whatever  the  water  produces.  He  is  entitled  to  take  the  fish  from  the 
water/  And  he  may  make  such  use  of  the  stone  and  sand  *  in  the 
bed  of  the  stream  as  he  can  make  without  injury  to  other  individuals 
or  the  public.  He  also  has  a  right  to  the  seaweed  and  other  products 
which  he  can  find  in  the  water.'  Where  the  owners  of  several  farms 
have  a  right  in  common  in  a  lot  to  take  the  seaweed  therefrom  which 
is  washed  on  the  land  by  the  sea,  the  owner  of  one  of  such  farms  may, 
without  joining  the  other  farm  owners,  maintain  an  action  against 
one  who  wrongfully  takes  seaweed  from  such  common  lot.*  The  right 
to  take  seaweed  on  another's  land  cannot  be  acquired  by  long-con- 
tinued use  as  one  of  the  public.®  While  the  words  "rights,  liberties, 
privileges,  and  apptrtenances"  are  not  effectual  to  create  de  novo  a 
right  of  common  to  take  seaweed  and  sea  manure  from  a  beach,  yet, 
when  the  plat  and  the  verbal  description  accompanying  it  show  the 
metes  and  bounds  of  the  land  conveyed,  and  that  certain  incorporeal 
rights  of  common  and  the  like  are  annexed  to  and  to  be  enjoyed  with 
the  land  conveyed,  and  the  deed  refers  to  the  plat  for  a  more  full  de- 
scription of  what  was  intended  to  be  conveyed,  the  incorporeal  rights 
thus  shoA\Ti  to  be  intended  to  be  annexed  to  the  land,  and  which  it  is 
capable  of  supporting,  will  pass  by  the  deed.® 

473a.  Ice. —  Among  the  rights  of  a  riparian  owner  which  may  be  re- 
garded as  valuable  is  that  of  taking  ice  from  the  stream.  The  owner 
of  the  soil  over  which  a  stream  of  water  flows  has  a  right  to  take  ice 
therefrom  in  any  quantities  and  for  any  purpose  so  long  as  he  does 
not  unreasonably  interfere  with  the  quantity  of  water  flowing  in  the 
stream  to  the  injury  of  lower  proprietors.^    And  to  facilitate  this  uso 

'  Sec  ante,  chapter  xiv.  The  right  of  taking  seaweed  from  the 

'The  rights  of  a  riparian  proprietor  beach   in  front  of  a  particular   field  is 

arc  infringed  by  another  who  digs  sand  not  affected  by  the  gradual  changes  tak- 

above  low-water  line,  knowing  that  he  in^  place  in  the  shore.     Wherever   the 

is  upon  the  otlier's  land,  although  it  is  beach  exists   in   front  of  the   described 

then   under   the  surface   of   the   water,  field  the  right  may  be  exercised.     Ibid. 

Com.  T.  Hippie,  7  Pa.  Dist.  R.  399.  ^Kenyan  v.  Nichols,  1  R.  I.  106. 

•A  mere  right  of  getting  seaweed  on  *Hill  v.  Lord,  48  Me.  83. 

the  beach  in  front  of  land  is  an  incor-  One  who  has  entered   upon   an  open 

poreal  hereditament,  and  cannot  be  sev-  beach  and  removed  seaweed  from  it  for 

ered  from  the  estate  to  which  it  is  an-  a  number  of  years,  and  during  the  same 

nexed;   but  the  owner  having  taken  it  time  has  allowed  others  to  enter  upon 

from  the  beach  is  not  bound  to  use  it  it  and  remove  seaweed,  acquires  no  such 

on  the  land  to  which  the  right  is  at*  possession  as  will  enable  nim  to  miin- 

tached.    He  may  even  use  it  on  the  I'ind  tain  an  action  for  trespass  upon  it.  Tap- 

of  others,  or   lease  his  privilege   while  pan  v.  Bum/wim,  8  Allen.  6.*5. 

he  remains  the   owner   of  the   l^nd   to  *Knoicles  v.  Nichols,  2  Curt.  C.  C.'571, 

whicli  it  is  attached.    Phillips  v,  Rhodes,  Fed.  Cas.  No.  7,897. 

7  Met.  322.  ^ihhlen  Bros,  v.  Knorr,  101  Iowa,  700, 
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of  the  stream,  he  may  pond  the  water.*  Ice  which  is  formed  upon  a 
pond  is  property,  which  cannot  be  interfered  with  without  liability  to 
the  owner,^  One  taking  ice  from  another's  property  without  right  is 
object  to  indictment.**  To  be  entitled  to  the  exclusive  right  of  taking 
the  ice,  the  claimant  must  have  all  the  rights  of  a  riparian  owner. 
Therefore  if  his  boundary  is  fixed  at  low-water  mark,  he  does  not  own 
the  ice,  although  he  obtained  his  title  for  the  avowed  purpose  of  con- 
structing an  icehouse.^  As  between  the  owner  of  the  soil  and  one 
having  a  right  to  flow  the  land  for  creating  a  water  power,  the  title 
to  the  ice  is  in  the  former.®  Therefore,  a  riparian  owner  along  a  non- 
navigable  stream  has  the  right  to  use  all  the  water  necessary  for  any 

32  L.  R.  A.  607,  63  Am.  St.  Rep.  416,  form  a  pond  from  which  to  harvest  ice 

70  N.  W.   767 ;    Searle  v.   Gardner,   12  is  not  an  unreasonable  use  of  the  water 

Cent  Rep.  420   22  W.  N.  C.  73,  13  Atl.  which  will  entitle  the  lower  mill  owner 

83/5;  Elliot  v.  Fitchburg  R.  Co,  10  Cush.  to  an  injunction,  it  appearing  that  easily 

101,  57  Am.  Dec  85;  BigeUnc  v.  Shaw,  about  25  per  cent  of  the  power  used  by 

65  Mich.  341,  8  Am.  St.  Rep.  902,  32  N.  the   mill   was   furnished   by   the   water 

W.  800;  Mill  River  Woolen  Mfg,  Co.  t.  and  that  it  took  only  two  days  and  a 

SmitK,  34  Conn.  4C2;  Edgerton  y.  Huff,  night  to  fill   the  upper  pond.     Oehlen 

2«  Ind.  35 ;  Broicn  v.  Bowen,  30  N.  Y.  Bros.  v.  Knorr,  101  Iowa,  700,  36  L.  R 

.)19,  86  Am.  Dec.  406.  A.  607,  63  Am.  St.  Rep.  416,  70  N.  W. 

The  riparian  owner  on  an  non-naviga-  757. 
ble  stream  is  the  owner  of  the  ice  formed  But  in  an  action  to  recover  for  the 
upon  the  water,  though  the  ice  field  is  I'alue  of  ice  taken  from  a  pond,  it  is  no 
iiuule  by  flowage  caused  by  a  milldam  of  defense  that  one  who  had  granted  tha 
:i  riparian  owner  below ;  and  the  latter,  proprietor  of  the  pond  the  right  to  over- 
ma  liciously  and  unnecessarily  drawing  flow  lands,  which  form  but  a  small  part 
the  nater  from  the  pond,  and  thus  de-  of  the  tract  overflowed,  permitted  the 
^troying  the  ice  privilege,  is  liable  in  removal  of  the  ice  over  his  land,  since 
damages  to  the  former.  Stevens  v.  Kel-  he  had  no  right  to  deprive  the  owner  of 
ley,  78  Me.  445,  57  Am.  Rep.  813,  6  Atl.  the  pond  of  the  use  of  the  water,  and 
H68.  the  defendant  is  especially  liable  where, 

'Mffer  ▼.  Whitaker,  65  How.  Pr.  376.  in  removing  the  ice,  he  cut  a  channel 

(.'riticising   and    Dissenting    from  Mar-  across  the  entire  pond,  removing  and  de- 

shaU  ▼.  Peters,  12  How.  Pr.  218.  stroying  the  ice  formed  over  land  of  ths 

A  riparian  owner  has  a  right  to  pond  pond  owner.  Myer  v.  Whitaker,  55  How. 

the  water  for  the  purpose  of  gathering  Pr.  376. 

ice,  provided  he  acts    in    a  reasonable  *  Ice  formed  on  a  natural  water  course 

manner  in  view  of  the  size  and  capacity  constitutes  a  part  of  the  land  to  which 

of  the  stream  and  the  reasonable  rights  it  is  attached  and  is  the  property  of  the 

of  the  riparian  owners  below ;  and  this  riparian  owner  to  the  extent  of  his  own- 

ri{Tfat  cannot  be  affected  by  the  appro-  ership  of  the  bed   of  the  stream,  and 

pnation  to  public    use    of    a  parallel  he  may  prevent  its  severance  and  re- 

*^tream  whidi  imites  with  his  stream  to  moval.    State  v.  Pottmeyer,  33  Ind.  402, 

form  a  larger  one  so  that  lower  owners  5  Am.  Rep.  224. 

on  the  larger  s^eam  must  in  the  future  One  who,  with  the  consent  of  the  own- 

\o6k  to  hi6  stream  for  their  whole  sup-  er  of  a  pond,  has  anchored  a  large  piece 

ply.    Water  Comrs.  v.  Perry,  69  Conn,  of  ice  to  the  shore  to  prevent  it  from 

461,  37  Atl.  1059.  going  out  during  a  freshet,  may  recover 

The  owner  of  Mn  ipe  pond    may,  in  its  value  from  a  person  who,  before  the 

order  to  clean  it,  drain  the  water  off  ice  is  actually  removed  or  stacked,  ap- 

and  then  hold  the  water  back  until  it  is  propriates  it.     Myer  v.    Whitaker,    55 

refilkd,  although  the  effect  is  to  stop  How.  Pr.  376. 

mills  lower  down  the  stream.     DeBaun  *8tate  v.  Pottmeyer,  30  Ind.  287. 

▼.  Bean,  29  Hun,  236.  *Allen  v.  Weber.  80  Wis.  531,  14  L.  R. 

ITie  erection  of  a  dam  on  a  non-navi-  A.  361,  27  Am.  SI.  Rep.  51,  60  N.  W.  614. 

gable  stream  by  a  riparian    owner    to  *  See  post,  fi  563. 
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purpose^  and  to  cut  and  remove  the  ice  which  may  form  on  the  stream 
adjoining  his  land  in  any  quantity  or  to  any  extent  for  his  own  use, 
or  to  store  for  sale,  as  against  a  lower  mill  o\^nier  in  the  backwater 
of  whose  dam  the  ice  forms  and  who  has  the  right  to  cover  the  land 
with  backwater  in  such  manner  as  the  running  of  the  mill  requireB, 
provided  he  does  not  decrease  the  flow  of  water  to  the  mill  below  what 
is  required  to  successfully  operate  it^  But  the  owner  of  ice  cannot 
control  the  use  of  the  pond  by  the  mill  owner  and  the  latter  can  draw 
the  water  off  if  necessary  to  the  successful  operation  of  the  mill.' 
The  fact  that  a  railroad  company  has  an  casement  for  railroad  pur- 
poses over  land  crossing  a  creek  acquired  by  condemnation  is  no  de- 
fense, as  against  the  owner  of  the  fee,  to  the  taking  by  a  third  party 
for  his  own  use  and  without  a  license  from  the  railroad  company  of 
ice  formed  on  the  waters  of  the  creek  within  the  railroad  right  of  way, 
even  though  the  owner  might  not  himself  have  the  right  to  enter  and 
nit  the  ice.  The  ice  is  nevertheless  his  property,  and  at  most  the 
railroad  easement  would  only  control  his  disjKJsition  of  it*  A  grant 
of  the  property  carries  title  to  the  ice.*^  And  the  right  to  take  the 
ice  may  be  gi'anted  separate  from  the  land.^*  And  the  grantee  may 
maintain  an  action  to  vindic^ite  his  rights  as  against  persons  taking 
tlie  ice  without  right.  ^*  The  privilege  of  cutting  ice  from  waters  in- 
cluded in  a  conveyance  of  hind  is  an  easement  in  the  nature  of  an  en- 
cumbrance, which  the  vendee  is  not  obliged  to  assume  under  a  cove- 
nant by  the  vendor  to  convey  the  property  in  fee  simple,  free  and 
clear  from  all  encumbrance,  even  though  the  vendee  knew  at  the  time 
of  contracting  for  the  purchase  that  such  ice-cutting  privilege  had  been 
previously  conveyed.**  But  he  is  not  entitled  to  injimctive  relief 
where  no  irremediable  injury  is  shown,  as,  that  the  ice  is  necessary  to 
enable  him  to  comply  Avith  his  sales  or  carry  on  his  business,  or  that 
it  is  the  only  body  of  ice  accessible  to  dealers.**    The  right  to  take  the 

^Eidcmill^    Ice    Co.    ▼.    Chuihrie,    42  ity  of  such  stnictures.     Kniekerhoeter 

Neb.  238,  28  L.  R.  A.  681,  60  N.  W.  717.  Ice  Co.  t.  Shultz,  116  N.  Y.  382,  22  N. 

*EidemiUer  Ice  Co.  v.  a^ihrie,  42  Neb.  E.  564. 

2.38,  28  L.   R.  A.   681,   60  N.  W.  717;  ^^Hinnkel  v.  Stevena,  35  App.  Div.  6, 

Stevens  v.  Kelley,  78  Me.  445,  67  Am.  54  N.  Y.  Supp.  457. 

Rep.  81.3,  6  Atl.  868.  A  right  to  gather  ice  for  sale  as  mer- 

*'/ulien  T.  Woodamall.  82  Ind.  568.  chandise  is  obtained  under  a  grant  of 

^McDonald  v.  Lake  Simcoe  Ice  d  Cold  the  right  to  get  ice  in  winter  time,  antl 

Storage  Co.  2G  Ont.  App.  Rep.  411,  Re-  to  maJce  ice   cream    in    summer    time, 

versing  29  Ont.  Hep.  247.  Penn.9yhmnm  8.  Valley  R.  Co.  t.  KelUr, 

The  i^rantee  of  lands  under  navigable  20  W.  N.  C.  125,  11  Atl.  381. 

water  in  front  of  his  upI^ndH  cannot  re-  "Richards  v.  Oauffret,  145  Mass.  486, 

Htrain  the  grantee  of  similar  adjoining  14  N.  E.  595. 

lands  under  water  from  erecting  thereon  **Wew«  v.  Tiinnian,  178  111.  241,  82  N. 

dikes  which  will  prevent  him  from  tow-  E.  96!),  Aifirming  78  111.  App.  292. 

ing  ice  cakes  across  them  to  his  own  **3farafrail  v.  Peters,  12  How.  Pr.  218. 
premises ;  nor  can  he  question  the  legal- 
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ice  may  also  be  acquired  by  lease.  A  lease  of  the  property  on  the 
shore  includes  the  right  to  take  the  ice.^**  And  the  lessee  is  entitled 
to  the  aid  of  the  courts  in  protecting  his  rights.  But  trespass  cannot 
be  mantained  by  the  owner  of  a  license  to  take  ice  from  a  pond  against 
one  taking  away  and  converting  such  ice,  when  no  title  to  it  has  be- 
come vested  in  the  licensee  by  his  executing  or  enjoying  the  privilege 
conferred  upon  him  by  the  license.^*  The  lessee  has  a  right  superior 
to  that  of  a  grantee  of  the  fee  pending  the  lease. ^^  One  granted  the 
right  to  take  ice  from  the  waters  of  a  creek  is  not  entitled  to  drive  a 
row  of  spiles  across^  the  creek  to  the  damage  of  the  grantor's  lands,  for 
the  purpose  of  preventing  sand  from  washing  on  the  ice  field,  where 
such  condition  existed  at  the  time  of  the  grant,  since  it  is  not  an  in- 
cident to  the  easement  gi'anted  and  would  enlarge  its  extent.*®  Ac- 
ceptance by  a  riparian  owner  of  land  on  an  inland  non-navigable  lake, 
of  an  agreement  executed  by  a  mill  owner  at  the  outlet,  granting  the 
right  to  go  and  remove  ice  in  consideration  of  a  stipulated  compensa- 
tion, does  not  estop  such  riparian  owner  from  thereafter  disputing  a 
claim  of  title  to  the  ice  made  by  a  subsequent  purchaser  of  the  mill.** 
The  fact  that  no  ice  of  any  value  to  the  maker  of  a  promissory  note 
formed  on  a  reservoir  during  the  winter  succeeding  the  giving  of  the 
note  cannot  be  pleaded  as  a  defense  to  its  payment,  where  such  note 
was  given  to  the  owner  of  tlie  reservoir  in  consideration  of  tlie  ice  to 
be  formed  thereon  during  the  coming  winter,  and  no  guaranty  or  war- 
ranty was  made  that  any  ice  would  form  or  that  it  would  be  of  any 
particular  value,  and  no  fraudulent  practices  were  resorted  to  in  get- 
ting the  iiote.*^  A  right  to  the  ice  may  be  acquired  by  prescription.^* 
Injunction  will  not  be  issued  to  prevent  interference  with  an  ice  field 

^Lorman   v.   Benson,  8  Mich.   18,  77  scriptive   rights   under  the    statute    of 

Am.  Dec.  435.  liniiintions,  claiming  the  right  under  a 

^HaUsom  v.  McQuesten,  05  N.  H.  81,  deed  which  gave  the  right  to  the  flowage 

17  AtL  638.  by  which  the  fiond  was  created.    Uoag  v. 

^Marsh  v.  McNider^  88  Iowa,  390.  20  Pla^Cy  03  Mich.  450,  8uh  nom.  Mansfield 

L.  R.  A.  333,  46  Am.  St.  Rep.  240.  55  N.  v.  IHnre,  18  L.  R.  A.  39,  53  N.  VV.  (517. 
W.  469.  An   owner    of   real     property,     vvhono 

"J/ycr»  V.  Baker,  46  App.  Div.  26,  60  grantors  for  more  than  thirty  year.s  an- 

N.  Y.  Supp.  797.  nuallv  took  from  a  Htream  opposite  the 

**H€izleton   v.    Webster,  20   App.   Div.  premises   sufDcieJit   ice   to   fill  their  iw- 

177,  46  N.  y.  Supp.  922.  houses,  has  an  easement  by  prescription 

^otonscnd  v.  Water  Comra.  63  111.  26,  to  such  ice  as  is  necessary  for  ordinary 

14  Am.  Rep.  109.  use,  wliere  the    taking    of    ice    by    her 

*A  prescriptive  right  to  the  ioe  on  grantors  commenced  ])ecause  their  iUhhIh 

the  whole  surface  of  a    pond,   and   not  assumed  to  convey  to  tlie  middle  of  the 

merely   to   those   portions    of    it    upon  stream,  but  did  not  in  fact  convey  the 

which  ice  has  been  cut,  is  acquired  by  title   beyond   the   bank,   and     was    con 

those    who    have    exercised    the    right,  tinued  under  a  claim  of  riglit.     Hinclcel 

without  objection  from   anyone,  to  cut  v.   SterenSj   35  App.   Div.   6,  54    N.   Y. 

and  gather  ice  at  any  point  they  chose  Supp.  457. 
during  a  time  long  enough  to  create  [M'  - 
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unless  irremediable  injury  is  shown,**  And  a  mill  owner  cannot  en- 
join an  upper  proprietor  from  cutting  ice  on  the  stream  until  the 
rights  of  the  parties  are  settled  at  law.**  The  measure  of  damages 
for  wilful  destruction  of  an  ice  field  is  the  value  of  the  right  to  har- 
vest the  ice  at  the  time  it  was  destroyed.*^  The  measure  of  damages 
for  wrongfully  taking  the  ice  is  its  value  when  it  is  severed,  ready 
for  removal,  so  as  to  become  a  chatteL**^  The  measure  of  damages  for 
breach  of  a  contract  to  keep  ice  ponds  full  of  water  during  the  ice- 
making  season  is  the  value  in  the  icehouse  of  the  ice  that  might  have 
been  put  up  with  reasonable  diligence  had  there  been  no  breach,  leas 
the  cost  of  harvesting  and  storing  it*'  The  act  of  a  trespasser  in 
cleaning  and  examining  the  ice  on  a  pond  preparatory  to  cutting  it 
is  not  such  a  legal  appropriation  as  will  entitle  him  to  recover  from 
another  trespasser  for  its  conversion.*'' 

474.  Protection  of  riparian  rights. —  Riparian  rights  are  property 
which  will  be  protected  by  the  courts.  But,  before  a  perjon  is  entitled 
to  maintain  an  action  for  injury  to  the  right,  he  must  show  a  tide. 
One  merely  in  possession,  without  right,  of  land  through  which  a 
stream  runs,  can  assert  no  rights  as  against  an  upper  owner  who  is 
making  use  of  the  water.*  But  if  he  is  in  possession  by  right,  he  is 
entitled  to  protection.*  So,  one  who  has  entered  government  land 
with  a  view  to  acquiring  title  will  be  protected  in  his  riparian  rights 
until  he  has  lost  his  right  of  possession  by  failure  to  comply  with  his 
contract'  Owners  in  severalty  of  premises  occupied  by  them  upon 
a  mill  stream  and  of  the  right  to  the  water  used  by  them  may  unite 
in  an  action  against  another  several  owner  to  restrain  him  from  using 
more  water  than  he  is  entitled  to,  imder  the  New  York  Code.*  An 
action  to  quiet  title  to  the  water  of  a  stream  may  be  maintained  where 

^Glasabrenner  v.  Qroulik,  110  Wis.  prices  for  every  too  sho^vn  by  arithmet- 
402,  85  N.  W.  962.  ical  calculation  to  be  upon  the  pond  in 

"(7ttmmtn^«  v.  Barrett,  10  Gush.  186.     February.     Stauffer  v.  MUler  Soap  Co. 

^Handforth  v.   Maynard,    154    Mass.    161  Pa.  330,  25  Atl.  95. 
414,  28  N.  E.  348.  ^Washington  loe  Co,  v.  ShortaU,  101 

Damages  are  recoverable  for  the  wan-   111.  40,  40  Am.  Rep.  106;  Piper  r.  Can- 
ton destruction  of  ioe  while  in  process  nelly,  108  111.  646.    • 
of  foimation.     People's  Ice  Co,  v.  The       ^Parr  v.  Griffith,  0  Utah,  416,  35  Pac 
Excelsior,  44  Mich.  229,   38  Ain.  Rep.   506. 
246,  6  N.  W.  636.  "Abbott  v.  Cremer  (Wis.)  96  N.  W. 

When  an  ice  crop  is  destroyed  without   387. 
circumstances  of  aggravation,  the  meas-       ^Silver  Creek  d  P.  Land  d  Water  (7o. 
uro  of  damages  will  be  mere  compensa-   v.  Hayes,  113  Cal.  142,  45  Pac.  191. 
tion  or  the  value  of  the  crop  in  the  near-       *DiUcy  v.  Bherma/n,  2  Nev.  67 ;  Maort 
est  maricet,  having  regard  to  time  and  v.   Clear   hake  Water  Works,  68  C»I. 
place,  less  the  cost  of  getting  it  there,   146,  8  Pac  816. 

including  loss  in  handling  and  shrink-       *Liw  v.  Haggin,  69  Gal.  255,  10  Pae. 
age :  so  that  the  damage  cannot  be  com-   674. 
puted  according  to  spring  or   summer       *  Emery  v.  Ershine,  66  Barb.  9. 
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there  is  an  assertion  of  an  adverse  daim  thereto,  although  there  is  no 
actual  interference  with  the  plaintiff's  rights.*^  But  where  there  is 
a  mere  dispute  as  to  the  respective  rights  of  riparian  owners,  the  right 
cannot  be  determined  in  a  real  action,  but  the  appropriate  remedy 
is  an  action  on  the  case.®  Assumpsit  is  not  the  proper  form  of  action 
to  settle  the  rights  of  one  who  used  water  under  a  claim,  known  to 
plaintiff,  that  the  right  to  use  it  was  appurtenant  to  his  estate.^ 
Equity  will  not  interfere  to  prevent  a  mere  threatened  interference 
with  the  rights  of  a  riparian  owner.  The  proper  remedy  is  at  law.* 
And  equity  will  not  entertain  a  bill  to  settle  rights  in  a  water  course 
and  adjust  damages,  although  the  prayer  is  incidentally  for  an  in- 
junction.®  Equity  will  not  interfere  with  the  exercise  of  a  legal  right 
by  a  riparian  owner  on  a  stream  in  opening  the  gates  of  a  dam  of  an 
upper  proprietor  to  restore  the  flow  of  water  in  the  stream,  although 
it  is  done  from  a  bad  motive  and  for  no  purpose  useful  to  him.*^  But 
where  a  large  number  of  persons  are  claiming  conflicting  rights, 
equity,  for  the  purpose  of  preventing  a  multiplicity  of  suits,  may  in- 
terfere and  adjust  the  conflicting  rights.^*  The  ground  of  the  juris- 
diction of  equity  in  adjusting  and  prot^ecting  the  rights  of  parties  in- 
terested in  hydraulic  powers  is  that  the  intervention  of  equity  pre- 
vents litigation  and  affords  a  more  complete  and  perfect  remedy  than 
could  be  obtained  at  law.^*  The  principle  upon  which  a  court  of 
equity  has  jurisdiction  of  cases  involving  water  privileges  rests  in 
the  preventive  remedy  which  it  can  afford,  to  shield  a  person  from 
some  great,  irreparable  injury  which  may  threaten  hiuL*^  And  where 
the  injury  is  of  such  a  nature  that  recovery  of  damages  will  be  wholly 
inadequate,  equity  may  interfere  and  grant  an  injunction.**  But  the 
rights  of  riparian  owners  will  not  be  regulated  by  injunction  except 

*Peregop  t.  Sellickj   79   Cal.  568,  21  Before  a  suit  in  equity  can  be  com- 

Pac  066.  menced  in  the  Federal  courts  to  restrain 

On  a  bill  to  quiet  the  enjoyment  of  interference  with  an  alleged  water  right 

a  water  course  and  of  weirs  for  working  the   right  must  be  established  at  law, 

stampmills,  where  pUintifT's  right  is  un-  where,  during  the  erection  of  the  inter- 

oertain  the  court  will  first  direct  issues  fering  structure,  complainant  has  slept 

to  be  tried  at  law.    Falmouth  v.  InnySy  upon  his  rights  and  does  not  allege  dan- 

Mosely,  87.  ger  of  irreparable  injury  or  of  protracted 

*Hobh8  V.  Oould  (Me.)   10  Atl.  467.  litigation  or  of  multiplicity    of    suits. 

'North  Haverhill  Water  Co,  v.  Met-  Parker  v.  Winnipiseogee  Lake  Cotton  d 

calf,  63  N.  H.  427.  Woolen  Co.  2  Black,  545,  17  L.  ed.  333. 

'Peters  v.  Hansen,  56  Mich.  276,  21  ^""Clinton  v.  Myers,  46  N.  Y.  611,  7 

N.  W.  342.  Am.  Rep.  373. 

*Prentiss  v.  Lamard,  11  Vt.  135.  ^Crawford  Co.  v.   Hathaway    (Neb.) 

Eqnity  will  not  interfere  for  the  pur-  60  L.  R.  A.  880,  93  N.  W.  781;  Dilling 

pose  of  settling  rights  in  water  wnere  v.  Murray,  6  Ind.  324,  63  Am.  Dec.  385. 

the  right  is  not  disputed,  but  only  the  "Dyer  v.   Cranston  Print  Works  Go, 

quantity   to  which   the  complainant  is  17  R.  I.  774,  24  Atl.  827. 

pntitled.     Olmsted  v.  Loomis,  6    Barb.  ^^Fisk  v.  Wilher,  7  Barb.  395. 

162.  '^Crittenden  v.  Field,  8  Gray,  621. 
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in  very  clear  cases.*'  Whenever  it  appears  that  any  use  of  a  stream 
by  one  riparian  o^Tier  interferes  with  its  reasonable  use  by  anotlier 
to  his  injury,  either  by  the  interruption,  diversion,  or  pollution  of  the 
water,  the  burden  of  proof  is  upon  the  former  to  sliow  that  his  use  1? 
reasonable,**  When  the  right  to  restrain  an  interference  with  the 
flow  of  water  of  a  stream  depends  upon  tiie  fact  of  riparian  proprie 
torjship  alone,  and  does  not  exist  by  virtue  of  any  contract  or  prior 
appropriation,  the  court  can  only  compel  the  restoration  of  the  banks 
of  the  stream  to  tlieir  natural  condition  and  permit  them  so  to  re- 
main.*^ The  complainant  may  lose  his  right  to  equitable  relief  by 
laches  or  acquiescence.*® 

in.  Intekfkrenck  with  flow  of  stream. 


475.  Eight  to  pond  water. —  The  rights  in  a  water  course  are  con- 
trolled by  tlie  maxim,  Aqua  currii  el  drhet  rurrere  ui  currere  solebat.^ 
And  therefore  there  is  no  right  to  obstruct  the  flow  of  a  stream  so  a? 
to  destroy  the  rights  of  lower  owners.-     But  a  rule  which  would  ab- 


Equity  will  restrain  interference  with 
the  enjoyment  of  a  right  to  the  uninter- 
rupted flow  of  a  stream  across  another's 
land  as  an  action  for  damages  would  be 
wholly  inadequate  to  the  vindication  of 
such  a  right.  Behcet s^s  Appeal,  35  Pa. 
88. 

An  injunction  to  restrain  interference 
with  the  landowner's  enjoyment  for 
family,  domestic,  and  farming  purposes 
of  the  water  of  a  stream  flowing  on  the 
land  should  be  granted  without  qualifi- 
cation, and  not  on  condition  of  the  fail- 
ure of  defendant  to  give  a  bond,  where 
the  damages,  if  any,  would  be  irrepara- 
ble because  incapable  of  ready  computa- 
tion and  ascertainment,  as  in  such  a 
case  a  bond  would  not  afl'ord  adequate 
protection.  Woodall  v.  CariasrUle  Vin, 
i£  Manganese  Co,  104  Ga.  150.  30  S.  E. 
065. 

^""Uoxsie  V.  Howsie,  ."JS  Mich.  77. 

A  bill  for  an  injunction  against  dis- 
turbance of  a  water  privilege  will  not 
be  retained  when  it  is  shown  that  de- 
fendants have  not  encroached  upon  tlie 
ri^ht  nor  threatened  to  do  so,  to  enable 
-plaintiffs  to  thereafter  apply  for  an  in- 
junction, or  to  aid  them  in  securing  the 
identity  of  their  right,  or  of  ascertain- 
inpr  the  limits  and  e>ctent  of  it,  unless 
s|ipcial  and  sufficient  reasons  therefor 
urv  shown.     Pratt  v.  Lain-fion,  0  Allen, 

The  owner  of  an   interest    in    water 


pow-er  is  not  entitled  to  an  injunction 
to  restrain  the  construction  by  another 
owner  of  a  new  dam  in  place  of  the  old 
one,  which  it  is  the  latter's  duty  to  main 
tain,  although  such  new  dam  is  much 
higher,  where  there  is  no  restriction  in 
its  deed  on  the  height  or  manner  of  con- 
structing the  same,  since  the  mere  con- 
struction thereof  is  not  a  violation  of 
the  lattcr's  covenant  not  to  take  more 
than  half  the  water,  as  the  dam  itself 
does  not  divide  the  water,  but  merely 
creates  a  head  to  enable  it  to  turn  into 
its  race  its  share  of  such  water.  Citff  of 
^alem  Co.  v.  Salem  Flouring  Mittt  Co. 
12  Or.  374,  7  Pac.  497. 

"/.Vd  Rirer  Roller  MilU  v.  Wrig)ii, 
30  Minn.  240,  44  Am.  Rep.  194,  15  N.  W. 
167. 

"1/arr  V.  Mace,  40  Or.  586.  67  Pac. 
660.  08   Pac.   737. 

"  The  acquiescence  which  will  bar  the 
complainant  from  the  exercise  in  his 
favor  of  tiie  discretionary  jurisdiction  by 
injunction  must  be  such  as  proves  his 
assent  to  the  acts  of  the  defendant  and 
to  the  injuries  to  himself  which  have 
followed,  or  can  reasonably  be  anticipat- 
ed to  follow,  from  those  acts.  Lux  v. 
Hnggin,  09  Cal.  255,  10  Pac  674. 

^Bullnrd  v.  Saratoga  Victory  Mfg»  Co. 
77  N.  y.  525. 

^HaJl  V.  Stcift,  4  Bing.  N.  C.  381,  1 
Arnold,  157,  6  Scott,  167,  7  L.  J.  C.  P. 
N.  S.  209;  Ohio  d  M,  R,  Co,  ▼.  ThUlma^ 
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solntely  prevent  interference  with  the  flow  of  the  stream  would  need- 
lessly deprive  the  various  riparian  owners  of  much  of  the  value  of  tlie 
sti^eam.  There  could  be  no  utilization  of  the  water  power,  or  any 
artificial  pondage  of  the  water  for  fish  culture  or  the  gathering  of  ice. 
Since  every  owner  has  a  right  to  make  such  reasonable  use  of  the  wa- 
ter as  he  can  make  without  interfering  with  the  like  rights  of  others, 
he  has  a  right  to  check  the  flow  of  the  stream  long  enough  to  accumu- 
late a  head  of  water  su£Scient  to  run  his  machinery,  if  it  is  adapted  to 
the  size  and  capacity  of  the  sti-eam.^  But  the  machinery  which  is  to 
lie  propelled  by  the  water  must  correspond  to  the  capacity  of  the 
stream-  The  owner  will  not  be  permitted  to  hold  back  the  water  to 
furnish  power  to  a  wheel  which  requires  much  more  than  the  natural 
power  of  the  stream."*  In  order  to  use  the  power  of  the  stream  ad- 
vantageously, it  must  be  accumulated  in  a  pond ;  and  the  owner  may, 
Therefore,  pond  it  in  a  reasonable  manner  for  any  legitimate  purpose 
for  which  he  is  entitled  to  use  it'  This  right  includes,  not  only  the 
'ux;umulation  of  water  to  operate  machinery,  but  the  formation  of  a 
pond  for  tJie  cultivation  of  fish,*  and  for  the  formation  of  ice.^    And, 

143  I]].  127,  36  Am.  St.  Rep.  359,  32  N.  50  per  cent  more  water  than  the  stream 

B.  529:   Thompson  v.  MoorCy    2    Allen,  will  Riipply  will  not  be  permitted  to  re- 

350;  Ingrnham  v.  Hutchinson.  2  Conn,  tain  the  water  to  raise  a  head  for  the 

584;   Ennor  v.  BartcclL  2  Giff.   410,  6  wheel,  to  the  detriment  of  lower  propri- 

Jnr.  N.  8.  1233.  etors.     Timm  v.  Bear,  29  Wis.  265. 

Pits  for  watering  cattle  cannot  be  en-  *Wast  Arlington  Improv.   Co.  v.  Mi. 

Iarg«d  to  the  injury  of  a  lower  proprie-  Hope  Retreat  (Md.)  54  Atl.  982;  Fisher 

tor.    Brt^cn  v.  Best,  1  Wils.  174.  v.  Fcigey  137  Cal.  39.  59  L.  R.  A.  333, 

Assize   of  nuisance  lies    against    the  92  Am.  St.  Rep.  77,  69  Pac.  618:  Ool^ 

heir  of  one  who  builds  a  house  across  a  man  ▼.  LeFranc,  137  Cal.  214.  69  Pac 

trench  to  the  injury  of  fish  in  a  pool  1011;   Parker  v.    Hotchkiss,    25  Conn, 

which  were  accustomed  to  be  refreshed  321;  Hartzall  v.  SiU,  12  Pa.  248;  Oeh- 

by  the  water  from  the  trench,  if  he  re-  len  Bros,  v.  Knorr,  101  Iowa,  700,  36  L. 

fuses  to  reform  it.  16  Vin.  Abr.  33,  (L).  R.  A.  697,  63  Am.  St.  Rep.  416,  70  N. 

*Pool  V.  Letcis,  41  Ga.  162,  5  Am.  Rep.  W.  757;  Hoy  v.  Sterrett,  2  Watts,  327, 

.'»26;  Pitts  V.  Lancaster  Mills,  13  Met.  27  Am.  Dec.  313:  Whaler  v.  Ahl,  29  Pa. 

156;   Gehlen  Bros,  v.  Knorr,  101  Iowa,  98;  Mahie  v.  Matteson,  17  Wis.  1;  Mum- 

700,  30  L.  R.  A.  697,  63  Am.  St.  Rep.  powm-  v.  Bristol,  90  Va.  153,  17  8.  E. 

416,  70  N.  W.  767;   Whaler  v.  Ahl,  29  853;   Canfield  v.  Andrew,  54  Vt.   1,  41 

Pa,  98.  Am.  Rep.  828. 

It  is  a  reasonable  use  of  the  water  of  *Wood  v.  Edes,  2  Allen,  578. 

a  stream    for  the  upper   proprietor  to  ^  See  ante,  {  473a. 

close  the  gates  of  his  dam  during  dry  Oe^fMcn  y.  Becm,  29  Hun,  236,  AfBrmed 

seasons  for  the  puq^ose  of  raising  the  without  opinion  in  101  N.  Y.  620. 

head  of  water  sufficient  to  work  his  mill,  The   detention    for    two   days   and    a 

though  he  thereby,  for  a  time,  while  the  night,  for  the  purpose  of  forming  an  i'» 

water   was   raising  sufficiently   to   flow  pond,  is  not  an  imreasonable  intftrfer- 

over  the  dam,  prevented  sufficient  water  ence  with  the  rights  of  a  mill  owner  be- 

from  flowing  down  the  stream  to  enable  low,  if  he  obtains  only  25  per  cent  of 

the  lower  owner  to  operate  his  mill,  and  the  power  for  his  mill  from  the  stream, 

during  such  period  was  unable  to  operate  (i^hlni  Bros.  v.  Knorr,  101  Iowa,  700, 

his  own  mill.    Keith  v.  Corey,  17  N.  B.  36  L.  R.  A.  697,  63  Am.  St.  Rap.  416^  70 

400.  N.  W.  757. 

•A  mill  owner  whose  wheel   requires 
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in  very  clear  cases.**  Whenever  it  appears  that  any  use  of  a  stream 
by  one  riparian  owner  interferes  with  its  reasonable  use  by  anotlier 
to  his  injury,  either  by  the  interruption,  diversion,  or  pollution  of  the 
water,  the  burden  of  proof  is  upon  the  former  to  show  that  his  uae  i^ 
reasonable,^  •  When  the  right  to  restrain  an  interference  with  the 
flow  of  water  of  a  stream  depends  upon  the  fact  of  riparian  proprie- 
torjship  alone,  and  does  not  exist  by  virtue  of  any  contract  or  prior 
appropriation,  the  court  can  only  compel  ihe  restoration  of  the  banks 
of  the  stream  to  tlieir  natural  condition  and  permit  them  so  to  re- 
main.*^ The  complainant  may  lose  his  right  to  equitable  relief  by 
laches  or  acquiescence.** 

III.  IiVTKKFERENCE  WITH  FLOW  OF  STREAM. 


476.  Eight  to  pond  water. —  The  rights  in  a  water  course  are  con- 
trolled by  the  maxim,  Aqua  currii  el  drhel  riirrere  ut  currere  sohhai.^ 
And  therefore  th(»re  is  no  right  to  obstruct  the  flow  of  a  stream  so  a.- 
to  destroy  the  rights  of  lower  owners."     But  a  rule  which  would  ab- 


Equity  will  restrain  interference  with 
the  enjovnient  of  a  right  to  the  unintor- 
nipted  flow  of  a  atreani  across  another 'h 
land  aa  an  action  for  damages  would  l>e 
wholly  inadequate  to  the  vindication  of 
such  a  right.  Schcetz'a  Appeal^  35  Pa. 
88. 

An  injunction  to  restrain  interference 
with  the  landowner's  enioynicnt  for 
family,  domentic,  and  farmmf;  purposes 
oi  the  wat«r  of  a  stream  flowing  on  tlie 
land  should  be  granted  without  quali6- 
cation,  and  not  on  condition  of  the  fail- 
ure of  defendant  to  give  a  bond,  where 
the  damages,  if  any,  would  be  irrepara- 
ble because  incapable  of  ready  computa- 
tion and  ascertainment,  as  in  such  a 
case  a  bond  would  not  afl'ord  adequate 
protection.  Woodall  v.  Cartcrsvillp  ^fin. 
rf  Mangaiicffe  Co.  104  Oa.  15(J.  30  S.  E. 
G65. 

^^Uoxsie  V.  Eoxsie,  .38  Mich.  77. 

A  bill  for  an  injunction  against  dis- 
turbance of  a  water  privilege  will  not 
be  retained  when  it  is  shown  that  de- 
fendants have  not  encroached  up<ni  the 
ri^ht  nor  threatened  to  do  so,  to  enable 
'plaintiffs  to  thereafter  apply  for  an  in- 
junction, or  to  aid  them  in  securing  the 
identity  of  their  right,  or  of  ascertain- 
ing the  limits  and  extent  of  it,  unless 
s]ipoial  and  sufficient  reasons  therefor 
WW  shown.     Prait  v.  Lam^on,  G  Allen, 

TI»e  owner  of  an   interest    in    water 


power  18  not  entitled  to  an  injtroctioD 
to  restrain  the  construction  by  another 
owner  of  a  new  dam  in  place  of  the  old 
one,  which  it  is  the  latter's  duty  to  main 
tain,  although  such  new  dam  is  much 
higher,  where  there  is  no  restriction  in 
its  deed  on  the  height  or  manner  of  oon 
structing  the  same,  since  the  mere  eon 
struction  thereof  is  not  a  violation  of 
the  latter's  covenant  not  to  take  more 
than  half  the  water,  as  the  dam  itself 
does  not  divide  the  water,  but  merelj 
creates  a  head  to  enable  it  to  turn  into 
its  race  its  share  of  such  water.  City  of 
F!alem  Co.  v.  Salem  Flouring  MUU  Co. 
12  Or.  374,  7  Pac,  497. 

"/?rd  Rirer  Roller  Milh  v.  Wright, 
30  Minn.  240,  44  Am.  Rep.  194,  15  N.  W. 
167. 

"}farr.  V.  ^fare,  40  Or.  586.  67  Pac, 
660.  m   Pac.  7.37. 

*•  The  arHjiiiescence  which  will  bar  the 
coniplaiiiant  from  the  exercise  in  his 
favor  of  the  discretionary  jurisdiction  by 
injunction  must  be  such  as  proves  his 
assent  to  the  acts  of  the  defendant  and 
to  the  injuries  to  himself  which  have 
followed,  or  can  reasonably  be  anticipat- 
ed to  follow,  from  those  *acts.  Lu*  r. 
Hnffffin,  69  Cal.  255,  10  Pac  674. 

^Rullnrd  v.  Saratoga  Fic^ory  Mfg,  Co. 
77  N.  y.  525. 

^HaJl  V.  Stcift,  4  Bing.  N.  C.  381,  1 
Arnold,  157.  6  Scott,  167,  7  L.  J.  a  P. 
N.  S.  209 ;  Ohio  d  M.  R.  Co.  v.  ThUlmam, 
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solutely  prevent  interference  with  the  flow  of  the  stream  would  need- 
lessly deprive  the  various  riparian  owners  of  much  of  the  value  of  tlic 
stream.  There  could  be  no  utilization  of  the  water  power,  or  any 
artificial  pondage  of  the  water  for  fish  culture  or  the  gathering  of  ice. 
Since  every  owner  has  a  right  to  make  such  reasonable  use  of  the  wa- 
ter as  he  can  make  without  interfering  with  the  like  rights  of  others, 
he  has  a  right  to  check  the  flow  of  the  stream  long  enough  to  accumu- 
late a  head  of  water  sufficient  to  run  his  machinery,  if  it  is  adapted  to 
the  size  and  capacity  of  the  sti-eam.^  But  the  machinery  which  is  to 
iie  propeUed  by  the  water  must  correspond  to  the  capacity  of  the 
stream.  The  owner  will  not  be  permitted  to  hold  back  the  water  to 
furnish  power  to  a  wheel  which  requires  much  more  than  the  natural 
power  of  the  stream.**  In  order  to  use  the  power  of  the  stream  ad- 
vantageously, it  must  be  accumulated  in  a  pond ;  and  the  owner  may, 
rherefore,  pond  it  in  a  reasonable  manner  for  any  legitimate  purpose 
for  which  he  is  entitled  to  use  it'  This  right  includes,  not  only  the 
'iccumulation  of  water  to  operate  machinery,  but  the  formation  of  a 
pond  for  the  cultivation  of  fish,®  and  for  the  formation  of  ice.^    And, 

143  111.  127,  36  Am.  St.  Rep.  359,  32  N.  50  per  cent  more  water  than  the  stream 

E.  529 :   Thompson  v.  Moore,    2    Allen,  will  supply  will  not  be  permitted  to  re- 

350;  Ingrdham  v.  Hulchuuton^  2  Conn,  tain  the  water  to  raise  a  head  for  the 

584;   Ennor  v.  Barwcll,  2  Giff.   410,  6  wheel,  t«  the  detriment  of  lower  propri- 

Jur.  N.  8.  1233.  etors.     Timm  v.  Bear,  29  Wis.  265. 

Pits  for  watering  csittle  cannot  be  en-  *Wost  Arlington  Tmprov.   Co.   v.  Mi. 

larged  to  the  injury  of  a  lower  proprie-  Hope  Retreat  (Md.)  54  Atl.  982;  Fisher 

tor.    Brottn  v.  Best,  1  Wils.  174.  v.  Fcioe,  137  Cal.  39,  59  L.  R.  A.  333, 

Asaixe  of  nuiaance  lies    against    the  92  Am.  St.  Rep.  77,  69  Pac.  618;  Ool^ 

beir  of  one  who  builds  a  house  across  a  man  v.  LeFranc,  137  Cal.  214.  69  Pac 

trench  to  the  injury  of  fish  in  a  pool  1011;    Parker  v.    Uoichkiss,    25  Conn, 

which  were  accustomed  to  be  refreshed  321;  Hartzall  v.  SiU,  12  Pa.  248;  Geh- 

hj  the  water  from  the  trench,  if  he  re-  len  Bros,  v.  Knorr,  101  Iowa,  700,  36  L. 

fuses  to  reform  it.  16  Vin.  Abr.  33,  (L).  R.  A.  697,  03  Am.  St.  Rep.  416,  70  N. 

*Pool  V.  Letris,  41  Ga.  162,  6  Am.  Rep.  W.  757;  Hoy  v.  Sterrett,  2  Watts,  327, 

.■>26;  Pitts  ▼.  Lancaster  Mills,  13  Met.  27  Am.  Dec.  313;  Whaler  v.  Ahl,  20  Pa. 

156;  Qehlen  Bros.  v.  Knorr,  101  Iowa,  98;  Mahie  v.  Matteson,  17  Wis.  1;  Jfum- 

700,  30  L.  R.  A.  697,  63  Am.  St.  Rep.  power  v.  Bristol,  90  Va.  153,  17  S.  E. 

416,  70  N.  W.  767;   Whaler  v.  Ahl,  29  853;   Canfield  v.  Andrew,  54  Vt.   1,  41 

Pjl  98.  Am.  Rep.  828. 

It  is  a  reasonable  use  of  the  water  of  *Wood  v.  Edes,  2  Allen.  578. 

a  stream    for   the  upper   proprietor  to  ^  See  ante,  }  473a. 

close  the  gates  of  his  dam  during  dry  DeBoAin  v.  Bean,  29  Hun,  236,  AiEirmed 

seasons  for  the  purpose  of  raining  the  without  opinion  in  101  N.  Y.  620. 

bead  of  water  sufficient  to  woric  his  mill,  The   detention    for    two   days   and   a 

though  he  thereby,  for  a  time,  while  the  night,  for  the  purpose  of  forming  an  i'» 

water   was    raising   sufficiently   to   flow  pond,  is  not  an  imreasonable  interfer- 

over  the  dam,  prevented  sufficient  water  ence  with  the  rights  of  a  mill  owner  be- 

from  flowing  down  the  stream  to  enable  low,  if  he  obtains  only  25  per  cent  of 

the  lower  owner  to  operate  his  mill,  and  the  power  for  his  mill  from  the  stream, 

during  such  period  was  unable  to  operate  (irhlm  Bros.  v.  Knorr,  101   Iowa,  700, 

his  own  mill.    Keith  v.  Corey,  17  N.  B.  36  L.  R.  A.  697,  63  Am.  St.  Rep.  416^  70 

400.  N.  W.  757. 

•A  mill   owner  whose  wheel   requires 
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visor  to  dividi  ater,  keep  up  weirs,  and  otherwise  oversee  the  pn)p- 
erty  for  the  joiut  benefit  of  the  owners  is  beyond  the  power  of*  the 
court  in  a  suit  for  partition  of  a  water  power.^^  If  the  water  power 
is  part  of  the  mill  property,  a  petition  for  the  partition  of  die  power 
alone  cannot  be  sustained.^*^  But  if  the  rights  of  the  respective 
parties  are  determinable,  they  may  be  partitioned  if  it  is  practicable 
to  do  so.^^  The  mere  fact  that  the  partition  wiD  be  inconvenient  does 
not  prevent  its  being  ordered.^®  But  the  privil^e  cannot  be  parti- 
tioned by  a  division  of  the  use  into  periods  of  time.^*  A  partition 
leaves  flowage  rights  untouched.**^  The  entire  power  of  the  dam 
should  be  partitioned,  and  not  merely  that  necessary  to  operate  exist- 
ing mills.**  Where  two  modes  of  partitioning  water  rights  are  pre- 
sented, the  court  will  not  reject  one  because  entailing  more  expense 
than  the  other,  where  the  expense  is  inconsiderable  in  comparison 
with  the  disadvantages  attending  the  other.*^  Rights  in  a  particular 
section  or  bulkhead  of  the  dam  may  be  partitioned  among  persons  in- 

upon  it,  may  be  invalid.   JanetviUe  Cot-   neoess&ry  in  the  construction  of  the  ra4»- 

ton  Mfg,  Co.  y.  Ford,  55  Wis.  197,  12  N.   way,  bulkhead,  or  gates,  so  that  neither 

W.  377.  fmrty  may  use  more  than  his  share  of 

^Broum  ▼.  Cooper,  98  Iowa,  444,  33  tlie  water;  or,  if  it  can  be  done,  mark 

L.  R.  A.  61,  60  Am.  St.  Rep.  190,  67  N.    the  water  to  be  used  by  each  party  by 

W.  378 ;  Cooper  v.  Cedar  Rapids  Water   some  visible  monument,  or  by  controlling 

Poioer  Co.  42  Iowa,  398.  the  fluids  through  the  gates,  or  desig- 

^Miiler  v.  Millrr,  13  Pick.  237.  nating  the  numl^r  of  inches  eadi  party 

^Doan  V.  Mctcalf,  46  Iowa,  120.  is  to  use,  or  by  the  bulk  quantity  of 

The  difhculty  of  making  a  partition   water.     Cooper  v.  Ceda/r  Rapids  Water 

of  water  rights  held  in  common,  and  the    Poirer  Co.  42  Iowa,  308. 

inconvenience  of  the  other  tenants,  fur-       ^Hanson  v.   Willardy   12  Me.  142,  28 

nish  no  sufficient  reason  for  refusing  a  Am.  Dec.  162. 

tejiant  sucli  relief.  Soovil  v.  Kennedy,  '^Crotcell  v.  Woodhury,  62  N.  H.  613. 
14  Conn.  349.  "^Hills  v.  Dey,  14  Wend.  204. 

The  partition  of  a  sawmill  privilege  In  Kane  v.  Parker.  4  Wis.  123,  the 
made  by  a  conimittoc  appointed  by  the  point  is  raised  in  a  contest  over  a  par- 
court  to  make  partition,  by  assigning  tition  of  lands  of  tenants  in  common  by 
to  each  of  tlie  owners  as  much  water  commissioners  appointed  therefor,  that 
as  would  run  throufrh  a  gate  of  certain  such  commissioners  had  no  power  to 
dimensions,  unless  shown  to  be  very  in-  grant  an  easement  to  overflow  part  of 
jurious  to  the  property  will  not  be  dis-  such  lands  set  off  to  the  contestant,  by 
turbed.  Morrill  v.  Morrill^  5  N.  H.  134.  a  water  power  on  a  portion  of  the  prem- 
Rights  in  water  used  as  power,  to  ises  sold  by  order  of  the  court;  but  the 
which  one  party  is  entitled  to  one-six-  court,  while  afTinning  the  correctness  of 
teenth  and  the  other  to  the  residue,  may  such  a  proposition,  decided  that  they 
he  aparted.  The  land  under  the  water  had  not  created  such  an  easement, 
and  dam  may  be  divided  by  metes  and  *^Morrill  v.  Morrill,  6  N.  H.  329. 
bounds,  one  part  assigned  to  each  party  In  partitioning  a  water  power  it  is 
subject  to  the  servitude  and  charge  of  not  sufficient  to  give  one  of  the  parties 
keeping  up  and  repairing  the  dam  on  the  right  to  water  enough  to  run  two 
that  part  by  the  one  to  whom  it  is  as-  sets  of  burs  and  the  necessary  maebin- 
signed  for  the  use  of  the  other,  and  the  ery  for  bolting,  but  the  dimensions  of 
right  to  use  such  portion  of  the  waters  the  burs  and  the  quantity  of  work  to 
of  the  pond  as  may  be  assigned  to  each  be  done  by  them  must  also  be  specified. 
<v\vTipr.  If  necessary,  the  referees  should  Doan  v.  Meinalf,  46  Iowa,  120. 
jri  tlu'ir   nport  state  what  changes  are       **SoovilY.  Kennedy,  14  Ckmn.  349. 
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terested  therein,  without  making  those  interested  in  other  portions 
of  the  dam  parties  to  the  action.*^  The  division  should  be  made  ac- 
cording to  the  power  rights  of  the  parties,  and  not  according  to  the 
amount  which  each  had  contributed  to  the  construction  of  the  dam/* 
The  expense  of  erecting  and  setting  in  operation,  bv  an  engineer  aj)- 
pointed  by  the  court,  of  an  apparatus  for  measuring  and  dividing 
the  water,  should  be  borne  by  all  tlie  parties  to  a  suit  for  partition  of 
a  water  power  in  proix)rtion  to  the  extent  of  their  respective  inter- 
o»t8*^  To  make  a  partition  between  parties  binding  on  grantees, 
there  must  be  evidence  of  record  or  such  possession  as  will  put  in- 
tending purchasers  on  notice.*^  In  case  the  property  cannot  be  par- 
titioned, it  may  be  sold  to  effect  a  partition  of  the  property  rights  in 
it*'  But  in  Smith  v.  Smith  **  it  is  said  that  a  milldam  and  land 
overflowed  by  a  mill  pond,  which  constitute  a  water  power  nece^ssary 
for  the  use  of  various  mills  which  belong  in  severalty  to  the  respective'' 
tenants  in  common  of  the  dam  and  pond,  should  be  partitioned  and 
not  sold,  if  the  whole  water  power  in  connection  with  the  mill  pond 
held  in  severalty  by  either  party  will  not  be  worth  more  than  the  same 
water  power  equally  divided  by  a  proper  partition  thereof,  the  half 
to  be  used  with  the  mills  of  each  in  the  hands  of  different  proprietors. 

472.  Bestmction  of  rights. —  The  rights  of  the  riparian  owner  may 
be  taken  from  him  for  public  use  mider  the  power  of  eminent  do- 
main.^ And  they  may  be  destroyed  by  adverse  possession  for  the 
prescriptive  period ;  but  they  are  not  lost  by  abandonment  or  mere 
failure  to  make  use  of  them.*  In  certain  of  the  more  arid  parts  of 
the  western  portion  of  the  United  States,  the  doctrine  of  riparian 
rights  has  been  held  to  be  inapplicable  by  the  courts  and  to  have 
never  existed  there.*  The  rights  resulting  from  this  ruling  are  de- 
veloped in  a  subsequent  chapter.* 

473.  Eights  in  products  of  water.— In  addition  to  the  rights  to  have 

^'Hooker  V.   McUod,   70   Vt.    327,   41  Falls  Mill  Co.  103  Iowa,  619,  72  N.  W 

Atl.  234,  1076. 

**Hook€r   V.   McUod,   70  Vt.   327,  41  *^Allard  v.  Carleton,  64  N.  H.  24,  3 

Atl.  2.34.  Atl.   313;   Baldwin  v.   Aldrich,    34    Vt. 

^Wamcsii  Power  Co.  v.  Sterling  MilU,  526.  80  Am.  Dec.  696,  Limiting  Broum 

1.58  iAs*as.  445,  33  N.  E.  503.  v.    Turner,    1    Aik.    (Vt.)    350,    15   Am. 

*  Occupancy  of  mill  sites  and  use  of  Dec.  606:   Smith  v.  Smithy  Ifoffm.  Ch. 

water  as  appurtenant  thereto  by  remote  506. 

grantees  of  tenants  in  common   of  the  *■  10  Paige,  470. 

water  power  is  not  notice  to  intending  ^Bigclow  v.  Draper,  6  N.  D.   152,  69 

purchasers  of  a  parol  partition  of  the  N.  VV.  570. 

water  rights  by  the  tenants  in  common  ^Whitney  v.  Wheeler  Cotton  Mills,  151 

before  parting  with  the  interest  which  Mass.  396,  7  L.  R.  A.  613.  24  N.  E.  774. 

the  intending    purchasers    seek   to    ac-  *Walsh   v.   Wallace    (Nev.)     67    Pcc^ 

quire, — especially  where  there  is  of  rec-  914. 

•rd  a  partition  by  deed  subsequent  to  *  ISpv>  post,  chapter  xxii. 
that  period.     Forrest  Mill  Co.  v.  Cedar 
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the  water  flow  past  the  land  and  to  make  such  use  of  it  as  can  be  made 
during  its  passage^  the  riparian  owner  is  entitled  to  the  benefit  of 
whatever  the  water  produces.  He  is  entitled  to  take  the  fish  from  the 
water/  And  he  may  make  such  use  of  the  stone  and  sand  *  in  the 
bed  of  tlie  stream  as  he  can  make  without  injury  to  other  individuals 
or  the  public.  He  also  has  a  right  to  the  seaweed  and  other  products 
which  he  can  find  in  the  water.'  Where  the  owners  of  several  farms 
have  a  right  in  common  in  a  lot  to  take  the  seaweed  therefrom  which 
is  washed  on  the  land  by  the  sea,  the  o\\Tier  of  one  of  such  farms  may, 
without  joining  the  other  farm  owners,  maintain  an  action  against 
one  who  wrongfully  takes  seaweed  from  such  common  lot.*  The  right 
to  take  seaweed  on  another's  laud  cannot  be  acquired  by  long-con- 
tinued use  as  one  of  the  public'  While  the  words  "rights,  liberties, 
privileges,  and  apptrtenances"  are  not  effectual  to  create  de  novo  a 
right  of  common  to  take  seaweed  and  sea  manure  from  a  beach,  yet, 
when  the  plat  and  the  verbal  description  accompanying  it  show  the 
metes  and  bounds  of  the  land  conveyed,  and  that  certain  incorporeal 
rights  of  common  and  the  like  are  annexed  to  and  to  be  enjoyed  with 
the  land  conveyed,  and  the  deed  refers  to  the  plat  for  a  more  full  de- 
scription of  what  was  intended  to  be  conveyed,  the  incorporeal  rights 
thus  shown  to  be  intended  to  be  annexed  to  the  land,  and  which  it  is 
capable  of  supporting,  will  pass  by  the  deed.* 

473a.  Ice. —  Among  the  rights  of  a  riparian  owner  which  may  be  re- 
garded as  valuable  is  that  of  taking  ice  from  the  stream.  The  owner 
of  the  soil  over  which  a  stream  of  water  flows  has  a  right  to  take  ice 
therefrom  in  any  quantities  and  for  any  purpose  so  long  as  he  does 
not  unreasonably  interfere  with  the  quantity  of  water  flowing  in  the 
stream  to  the  injury  of  lower  proprietors.*    And  to  facilitate  this  use 

'  Sec  ante^  chapter  xiv.  The  right  of  taking  seaweed  from  the 

'The  rights  of  a  riparian  proprietor  beach  in  front  of  a  particular  field  is 

arc  infringed  by  another  who  digs  sand  not  affected  by  the  gradual  changes  iak- 

above  low-water  line,  knowing  that  he  in^  place  in  the  shore.     Wherever   the 

is  upon  the  other's  land,  although  it  is  beach   exists   in   front  of  the  described 

then   under   the  surface   of   the   water,  field  the  right  may  be  exercised.    Ihid. 

Com,  v.  Uipple,  7  Pa.  Dist.  R.  399.  *Kcny<m  v.  Nichols,  1  R.  I.  106. 

■A  mere  right  of  getting  seaweed  on  •/7iZZ  v.  Lord,  48  Me.  83. 

the  beach  in  front  of  land  is  an  incor-  One  who  has  entered   upon  an  open 

poreal  hereditament,  and  cannot  be  sev-  beach  and  removed  seaweed  from  it  for 

ered  from  the  estate  to  which  it  is  an-  a  number  of  years,  and  during  the  same 

nexed;   but  the  owner  having  taken   it  time  has  allowed  others  to  enter  upon 

from  the  beach  is  not  bound  to  use  it  it  and  remove  seaweed,  acauires  no  such 

on  the  land  to  which  the  right  is  at-  possession  as  will  enable  nim  to  mnn- 

tached.    He  may  even  use  it  on  the  Innd  tain  an  action  for  trespass  upon  it.  Tap- 

of  others,  or   lease  his  privilege   while  pan  v.  B«m/iam,  8  Allen.  05. 

he   remains   the   owner   of  the   bnd    to  *Knoirles  v.  Nichohy  2  Curt  C.  C.  571, 

which  it  is  attached.    Phillipa  v.  Bhode9,  Fed.  Cas.  No.  7,897. 

7  Met.  322.  ^Oehlen  Bros,  v.  Kn<^rr,  101  Iowa,  700, 
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of  the  stream,  he  may  pond  the  water.^  Ice  which  is  formed  upon  a 
pond  is  property,  which  cannot  be  interfered  with  without  liability  to 
the  owner.^  One  taking  ice  from  another's  property  without  right  is 
object  to  indictment."*  To  be  entitled  to  the  exclusive  right  of  taking 
the  ice,  the  claimant  must  have  all  the  rights  of  a  riparian  owner. 
Therefore  if  his  boundary  is  fixed  at  low-water  mark,  he  does  not  own 
the  ice,  although  he  obtained  his  title  for  the  avowed  purpose  of  con- 
structing an  icehouse.^  As  between  the  owner  of  the  soil  and  one 
having  a  right  to  flow  the  land  for  creating  a  water  power,  the  title 
to  the  ice  is  in  the  former.^  Therefore,  a  riparian  owner  along  a  non- 
navigable  stream  has  the  right  to  use  all  the  water  necessary  for  any 

32  li.  R.  A.  697,  63  Am.  St.  Rep.  416,  form  a  pond  from  which  to  harvest  ice 

70  N.  W.  757 ;   Searle  v.   Oardtier,  12  in  not  an  unreasonable  use  of  the  water 

Gent.  Rep.  420   22  W.  N.  C.  73,  13  Atl.  which  will  entitle  the  lower  mill  owner 

835;  Elliot  v.  Fitohburg  R,  Co,  10  Cush.  to  an  injunction,  it  appearing  that  easily 

191,  57  Am.  Dec.  85;  Bigelow  v.  8hau),  about  25  per  cent  of  the  power  used  by 

65  Mich.  341«  8  Am.  St.  Rep.  902,  32  N.  the   mill   was   furnished   by  the   water 

VV.  800;  Mill  River  Woolen  Mfg,  Co.  y.  and  that  it  took  only  two  days  and  a 

Smith,  34  Conn.  402;  Edgerton  ▼.  jffuff,  night  to   fill   the  upper  pond.'    Oehlen 

26  Ind.  36;  Brown  v.  Bowen,  30  N.  Y.  Bros,  v.  Knorr,  101  Iowa,  700,  36  L.  R. 

.110,  86  Am.  Dec.  406.  A.  697,  63  Am.  St.  Rep.  416,  70  N.  W. 

Ilie  riparian  owner  on  an  non-naviga-  757. 

bip  stream  is  the  owner  of  the  ice  formed  But  in  an  action  to  recover  for  the 

upon  the  water,  though  the  ice  field  is  value  of  ice  taken  from  a  pond,  it  is  no 

ninde  by  flowage  caused  by  a  milldam  of  defense  that  one  who  had  granted  tha 

51  riparian  owner  below :  and  the  latter,  proprietor  of  the  pond  the  right  to  over- 

nialiciously  and   unnecessarily  drawing  flow  lands,  which  form  but  a  small  part 

the  nater  from  the  pond,  and  thus  de-  of  the  tract  overflowed,  permitted  the 

stroying  the  ice  privil^e,  is  liable  in  removal  of  the  ice  over  his  land,  since 

damages  to  the  former.    Stevens  ▼.  Kel-  he  had  no  right  to  deprive  the  owner  of 

ley^  78  Me.  445,  57  Am.  Rep.  813,  6  Atl.  the  pond  of  the  use  of  the  water,  and 

K68.  the  defendant  is  especially  lii^le  where, 

'Myer  ▼.  Whitaker,  65  How.  Pr.  376.  in  removing  the  ice,  he  cut  a  channel 

CriticiBing   and    Dissenting   from  Mar-  across  the  entire  pond,  removing  and  de- 

siuM  v.  Peters,  12  How.  Pr.  218.  stroying  the  ice  formed  over  land  of  the 

A  riparian  owner  has  a  right  to  pond  pond  owner.  Myer  v.  Whitaker,  65  How. 

the  water  for  the  purpose  of  gathering  Pr.  376. 

ice,  provided  he  acts  in  a  reasonable  '  Ice  formed  on  a  natural  water  course 
manner  in  view  of  the  size  and  capacity  constitutes  a  part  of  the  land  to  which 
of  the  stream  and  the  reasonable  rights  it  is  attached  and  is  the  property  of  the 
of  the  riparian  owners  below ;  and  this  riparian  owner  to  the  extent  of  his  own- 
right  cannot  be  affected  by  the  appro-  ership  of  the  bed  of  the  stream,  and 
priation  to  public  use  of  a  parallel  he  may  prevent  its  severance  and  re- 
stream  which  unites  with  his  stream  to  moval.  State  v.  Pottmeyer,  33  Ind.  402, 
form  a  larger  one  so  that  lower  owners  5  Am.  Rep.  224. 

on  the  larger  stream  must  in  the  future  One  who,  with  the  consent  of  the  own- 
look  to  hi6  stream  for  their  whole  sup-  cr  of  a  pond,  has  anchored  a  lar^e  piece 
ply.  IVater  Comrs,  v.  Perry,  69  Conn,  of  ice  to  the  shore  to  prevent  it  from 
461,  37  Atl.  1059.  ^oing  out  during  a  freshet,  may  recover 

llie  owner  of  »n  i^e  pood    may,  in  its  value  from  a  person  who,  before  the 

order  to  clean  it,  drain  the  water  off  ice  is  actually  removed  or  stacked,  ap- 

and  then  hold  the  water  back  until  it  is  propriates  it.     Myer  v.    Whitakery    55 

refilled,  although  the  effect  is  to  stop  How.  Pr.  376. 

mills  lower  down  the  stream.    DeBaun  *8tate  v.  Pottmeyer^  30  Ind.  287. 

v.  Beun,  29  Hun,  236.  *Allen  v.  Wchcr.  80  Wis.  531,  14  L.  R. 

The  erection  of  a  dam  on  a  non-navi-  A.  361,  27  Am.  St.  Rep.  61,  50  N.  W.  614. 

gable  stream  by  a  riparian    owner    to  *  See  post,  §  503. 
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drowned,  and  his  grass  depreciated,  an  action  will  lie  for  the  dam- 
age,^*  A  mill  owner  who  withholds  more  water  than  he  has  a  right  to 
at  one  time  cannot  compel  the  lower  owner  to  receive  and  credit  on 
the  injury  excessive  quantities  let  down  at  other  times.**  Nor  can 
damages  caused  by  flowage  from  an  upj^er  milldam  be  set  off  against 
benefits  caused  to  the  property  by  a  ditch  dug  by  the  mill  owner 
through  his  own  property  at  the  time  the  mill  was  erected.*'  It  is  the 
duty  of  the  lower  owTier  lo  diminish  his  injury  as  much  as  pos 
sible.**  But  the  owner  of  laud  on  a  stream  is  not  bound  to  remove 
an  obstruction  lower  down  the  stream  to  protect  his  land  from  tho 
effects  of  unusual  quantities  of  water  turned  into  the  stream  by  an 
upper  proprietor.*^  The  upper  proprietor  upon  a  stream  cannot  ac 
quire  a  right  to  hold  back  the  water  by  the  fact  that  the  lower  pro- 
prietor has  constructed  a  reservoir  (in  his  o\\ti  land  to  regulate  the  &o\\ 
of  the  water,  so  that  less  is  required  than  would  be  required  by  the 
natural  flow.  But,  in  case  the  lower  owner  desires  to  abandon  tho 
reservoir,  he  may  insist  on  the  natural  flow  of  the  stream,  uninter- 
rupted by  the  acts  of  the  upper  proprietor,  unless  the  right  to  hM 
back  the  water  has  been  acquired  by  adverse  use  for  tJie  statutory 
period.*^  That  there  are  other  causes  contributing  to  the  injury  i> 
no  defense  to  an  action  for  injuries  by  the  ^Tongful  manipulation  ol 
ihe  water.*"  If  the  water  is  accumulated  wrongfully,  the  one  re 
sponsible  for  the  ac(?umulation  will  act  at  his  peril  in  turning  it  into 
the  stream.**  For  each  successive  inundation  of  property  by  freshet- 
to  which  it  is  subjected  by  the  removal  of  water  gates  from  tho  head 
race  on  which  it  is  located,  such  removal  not  bc-ing  per  se  a  nuisanci-, 

^GerrUh  V.    Netcmarket   Mfg.   Co.   30  his  flume,  it  is  no  defense  to  show  tb»«t 

N.  H.  484.  the  flume  was  weak  and  improperly  ccmi- 

'^East  Jerfietj   Water   Co.  v.   Bigclotc,  structed,  if  it  was  suflicient  for  all  onli- 

6<^  N.  J.  L.  201,  38  Atl.  ($31.  nary  or  natural  contingencies.     AVyr  v. 

/»<?*/€  V.  K/cifm*,  13  Gray.  146.  Moor.  53  Me.  583. 

^  If  the  owner  of  a  lower  pond  refuses  It  is  no  defense  to  an  action  for  dani- 

to  open  his  gate  upon  being  notified  that  ages  by  the  overflowing  of  land  resulting 

the  owner  of  the  upper  dam  is  about  t6  from  letting  water  out  of  a  dam  in  un- 

remove   it  to  clear   the  mud    from  tho  usual   quantities,  that  a  bridge  in  the 

pond,  so  that  the  lower  pond  is  filled  up  stream  Iwlow  sec  back  the  water  when 

and  throws  the  water  back  on  tho  upper  so   let   out,   where   the    defendant    had 

proprietor,  the  latter  may   recover   for  knowledge  of  such  obstruction  and  the 

his  injury,  but  the  owner  of  the  lower  effect  thereof.     FoUom  v.   Apple  River 

pond  cannot  recover  for  the  filling  up  of  Log-DHvmg  Co.  41  Wis.  602. 

his  pond.     Hardin  v.  Ledbcticr,  103  N.  =*  One   who   wrongfully   lets  down   an 

C.  90,  9  S.  E.  641.  unnatural   accumulation  of  water   onto 

**Noonan  v.  Albany ,  79  N.  Y.  470,  35  another's  mill  property  cannot    justify 

Am.  Rep.  640.  by  showing  that  such  flow  did  not  ex- 

'^Biiddington  v.  Bradley,  10  Conn.  213,  ceed   in    magnitude    some    which     have 

26  Am.  Dec.  386.               *  arisen  from  natural  causes.    **He  cannot 

"If   an    unnatural    accumulation    of  assume  the  right  to  create    a     freshet 

wntrr  hn«  1m  en  wrongfully  let  down  onto  whenever  he  pleases."    Frye  v.  Jloor,  TiS 

••>  mill  nwnrrV  property,  to  the  injury  of  Me.  683. 
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but  becoming  such  only  at  times  of  high  water  when  large  and  un- 
usual quantities  of  water  aro  thrown  on  such  property,  a  new  cause 
of  action  accrues  against  which  the  statute  of  limitations  begins  to 
run,  not  from  the  time  of  the  removal  of  the  water  gates,  but  from 
the  time  of  the  accnial  of  each  right  of  action.^* 

477.  Other  interference  with  flow. —  The  upper  owner  is  not  permit- 
ted to  obstruct  the  How  of  the  stream  by  casting  debris  into  it,  or  fell- 
ing trees,  or  lopping  their  branches  in  such  a  way  that  they  fall  into 
the  stream  and  obstruct  the  flow.*  So,  if  a  log  owner  places  such 
(|uantities  in  the  stream  as  to  obstruct  the  flow  of  water  to  a  mill, 
he  will  be  liable.*  As  appeared  from  the  discussion  of  the  right  to 
float  logs  in  a  stream/''  the  navigator  has  no  right  to  manipulate  the 
water  in  such  a  way  that  injury  is  done  to  the  riparian  owner.  There- 
foitj,  the  upper  owner  has  no  right  to  construct  a  splash  dam  for  tho 
purpose  of  floating  his  logs  down  to  market  if  he  thereby  exceeds  the 
capacity  of  tho  stream  to  the  injury  of  the  lower  owner.*  The  streaiu 
may  be  ponded  for  the  purpose  of  creating  a  watering  place  for  stock 
if  the  water  not  consumed  is  permitted  to  flow  do^vn  to  the  lower 
lanil.^  But  a  dam  cannot  be  constructed  to  protect  the  upper  land  if 
the  effect  is  to  deprive  the  lower  land  of  needed  water.®     The  rule 


^Augusta  v.  Lombard,  101  Ga.  724, 
28  S.  E.  994. 

'iMtvson  V.  Price,  45  Md.  123. 

In  Lambert  v.  Bessey,  T.  Raym.  421, 
which  was  an  action  for  false  imprison- 
ment, it  was  said  that  in  all  civil  acts 
the  law  does  not  so  much  regard  the  in- 
tent of  the  actor  as  the  loss  and  damage 
of  the  party  suffering;  and  illustrated 
by  saying  that  the  owner  of  a  mill  has 
an  action  against  one  felling  a  tree  on 
Innd  adjoining  a  water  cour^4c,  which 
falls  into  the  water  and  obstructs  the 
flow  of  the  stream. 

'  In  an  action  against  a  log  owner  for 
the  unlawful  obstruction  of  a  stream, 
whereby  the  flow  of  water  to  a  mill  is 
prevented,  it  is  no  defense  that  the  dam 
was  constructed  without  proper  author- 
ity from  the  board  of  supervisors,  where 
the  defendant  in  not  injured  by  its  main- 
tenance. ^\ood€n  V.  Mt.  Pleasant  Lum- 
6^r  d  Mfg.  Co.  106  Mich.  412,  64  N.  W. 

;j29. 

•See  ante,  f  34. 

*  A  booming  company  cannot  retain 
tho  water  for  the  purpose  of  obtaining  a 
«(ufr)cicnt  quantity  to  float  logs  down  the 
stream,  and  then  let  it  ail  down  at  once, 
if  the  effect  is  to  deprive  the  lower  ripa- 
rian owner  of  the  power  to  run  his  mill. 
Thunder  Bap  River  Boom  Co.  v.  Specch- 


ly,  31  Mich.  336,  18  Am.  Rep.  184; 
M'oodin  v.  Wcntworth,  57  Mich.  278,  23 
N.  W.  81.3. 

I^og  owners  who  maintain  dams  for 
floatage  purposes  will  be  restrained  from 
retaining  the  waters  of  the  river  to  such 
an  extent  as  to  prevent  a  lower  mill 
owner  from  getting  constantly  the  nat- 
ural volume  of  the  stream,  and  from 
letting  out  floods  which  will  endanger 
his  mill.  Koopma/n  v.  Blodgett,  70  Mich. 
610,  14  Am.  St.  Rep.  527,  38  N.  W.  649. 

^Redman  v.  Foman,  7  Ky.  L.  Rep.  199. 

Under  the  rule  that  use  depended  on 
appropriation  it  was  held  that  pits  for 
watering  cattle  could  not  be  enlarged 
to  the  injurv  of  lower  owners.  Brovcn 
V.  BeM,  1  Wils.  174. 

*Blis8  V.  Johnsofi,  76  Cal.  597,  16  Pac. 
642,  18  Pac.  785. 

Where  the  owner  of  land  on  which  a 
stream  has  its  source  in  a  pond  fed  by 
springs,  builds  a  dam  across  the  heail 
of  the  stream  and  thereby  interferes  wiLh 
the  water  supply  of  a  lower  riparian 
owner,  it  is  no  defense  in  an  action  by 
such  lower  proprietor  against  the  one 
creating  the  obstruction,  that  the  de- 
fendant ponded  the  water  for  the  pur- 
pose of  killing  A'egetation  growing  on  the 
land  to  purify  the  water,  which  a  city 
with    v/hich    defendant   has  a    oontraot 
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with  respect  to  the  obstruction  of  water  courses  applies  to  the  shutting 
off  of  the  flow  of  the  tide  to  land  or  mills  which  are  dependent  upon 
such  flow  for  their  value.''  But  to  give  a  right  of  action  the  injury 
^must  be  substantial,  and  not  nu^oly  an  interference  with  the  flow.* 

477a,  Drawing  down  natural  reservoir. —  Not  only  is  the  lower  pro- 
prietor protected  from  acts  of  the  upper  one  which  deprive  him  of 
his  rightful  use  of  the  water,  but  the  upper  one  is  also  protected 
against  acts  of  the  lower  one  which  interfere  with  the  comfortable  en- 
joyment of  his  property.  The  owner  of  land  on  the  margin  of  a  nat- 
ural lake  or  pond  has  a  right  to  have  the  natural  level  of  the  water 
maintained,  so  as  to  permit  him  to  enjoy  the  advantages  attendant 
upon  riparian  ownership,  and  to  protect  him  from  the  disadvantage 
of  having  a  strip  of  uncovered  lake  bottom  left  in  front  of  his  prop- 
erty. Therefore  the  owners  of  mills  on  the  outlet  of  a  natural  pond 
cannot  lower  the  outlet,  and  draw  down  the  water  below  its  natural 
low- water  line.^  Such  act  cannot  even  be  authorized  by  the  l^isk- 
ture  without  making  compensation  to  the  injured  property  owner." 
In  a  suit  to  maintain  the  natural  level  of  a  lake  all  persons  contribut- 
ing to  the  lowering  of  the  level  may  l)e  made  parties  defendant,  al- 
though they  act  independently.* 

478.  Facilitating  evaporation  from  stream. —  The  ponding  of  water, 
whereby  the  current  is  rendered  sluggish  and  the  surface  increased, 
facilitates  the  evaporation  of  the  water ;  and  at  some  seasons  of  the 
year  a  perceptible  quantity  may  be  lost  to  the  lower  proprietor  by 

to  supply  water  may  need  in  the  future,  ference  with  that  right  on  the  ground 

He  has  no  right  ultimately  to  intercept  of    actual    posaesslon    and    enjoymeDt. 

and  appropriate  the  water  permanently  where  it  appears  that  at  the  time  the 

for  the  use  of  the  city,  and  he  has  no  right  was  interfered  with  the  miU  wheel 

right  to  intercept  and    accumulate  it,  had  been  taken  out  for  repairs  and  the 

even  temporarily,  with  a  view  to  Ruch  tides  were  not  being  used  to  run  the 

ultimate  permanent  appropriation.  Howe  mill ;   and  especially  is  this    the   ease 

V.  Norman,  1.3  R.  I.  488.  where  it  appears  that  those  obstructing 

'  An  action  by  the  owner  of  salt  mead-  the  raceway  were  not  mere  wrongdoem 

ow  situated  above  a  mill  dam,  for  ob-  but   were  acting  under  authority  from 

structing  the  natural  ebb  of  the  tide  and  the  state.    Folsom  v.  Freeborn,  13  R.  I. 

thereby  injuring  the  grass  of  his  mead-  200. 

ow,  is  an  action  respecting  an  easement  ^Fernald  v.  Knox  M'oolen  Co,  82  Me. 

on  real  estate  within  the  meaning  of  a  48,  7  L.  K.  A.  450,  10  Atl.  93. 

statute  giving  jurisdiction  of  such   ac-  'See  ante,  p.  40.5. 

tion.    Gary  v.  Daniels,  5  Met.  236 ;  Tur-  And   an    act   authorizing  the  raising 

ner  v.  Blodgett,  5  Met.  240,  note.  of  a  lake  abo^'e  low-water  mark    aa   a 

*Carvolho  v.  Brooklyn  d  J,  B.  Tump,  reservoir  to   hold   water   for   hydraulic 

Co,  50  App.  Div.  522,  67   N.  Y.  Supp.  purposes  docs   not  give  or    Imply   the 

530.  power  to  lower  the  lake  below  low-water 

Where  a  person   claims  the  right  to  mark.     Cedar  Lake  Hotel  Co.  v.  Cedar 

have  tide  water  How  in  a  raceway  in  a  Creek  Hydraulic  Co.  79  Wis,  297,  48  N. 

river  for  the  purpose  of  operating  a  tide  W.  371. 

T»iill,  but  docs  not  show  that  sur'i  an  *Dmper  v.   Broirn,   115   Wis.  361,  91 

ejt moment  is  appurtenant  to  his  mill,  ht»  N.  W.  1001, 
ciTinot  mnintain  an  action  for  the  inter- 
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such  evaporation.  The  question  then  arises,  To  what  extent  has  he 
the  right  to  complain  of  such  use?  So  far  as  the  courts  have  an- 
swered this  question  the  rule  seems  to  be  that  so  long  as  the  upper 
owner  makes  merely  such  reasonable  use  of  the  stream  as  his  needs 
require  the  lower  owner  cannot  complain  if  the  evaporation  is  thereby 
somewhat  increased.^  So,  the  cutting  of  trees  along  the  stream  can- 
not be  enjoined  merely  because  it  would  cause  the  water  to  evaporate 
in  greater  quantities,  and  the  motive  with  which  it  is  done  is  inmia- 
terial.*  On  the  other  hand  the  maintenance  of  a  dam  by  an  upper 
proprietor,  which  backs  up  the  water  over  a  large  surface  causing  a 
large  amount  of  it  to  be  lost  by  evaporation  and  absorption,  and  pre- 
venting any  water  from  flowing  down  in  its  natural  course  to  a  lower 
proprietor,  is  not  a  reasonable  use  of  such  water  by  said  upper  pro- 
prietor.' So,  it  is  not  a  reasonable  use  of  water  for  a  riparian  pro- 
prietor, who  desires  to  use  the  water  for  cattle,  to  build  dams  and 
spread  the  water  out  in  such  manner  that  it  is  lost  by  evaporation  and 
absorption,  so  as  to  injure  the  proprietor  below  him  on  the  stream.* 
And  the  water  cannot  be  spread  out  for  irrigation  in  such  a  way  tliat 
a  large  quantity  is  lost  by  evaporation  and  absorption.**  Such  acts 
constitute  a  wrongful  diversion  of  the  water.* 

479.  Interference  with  flow  by  improvements.-^  Interference  with 
the  flow  of  a  stream  by  the  construction  of  a  railroad  or  other  public 
improvement  is  a  taking  of  property  for  which  compensation  must  bo 
made.  But  the  compensation  is  to  be  settled  in  a  statutory  proceeil- 
ing,  and  therefore,  -where  interference  with  a  stream  is  in  pursuance 
of  legislative  authority  granted  for  the  purpose  of  constructing  a 
work  of  public  utility  upon  making  compensation,  the  party  obstruct- 
ing the  stream  is  liable  to  an  action  for  only  such  injury  as  results  from 
the  want  of  due  skill  and  care  in  so  arranging  the  necessary  works  as 
to  avoid  any  danger  reasonably  to  be  anticipated  from  the  habits  of 
the  stream  and  its  liability  to  floods.^  A  railroad  company  will  not 
be  enjoined  from  building  an  embankment  in  the  construction  of  its 
road  across  a  pond  the  water  of  which  is  used  by  the  plaintiff  for  mill- 
ing purposes,  where  his  land  is  not  taken  and  the  damac^e  is  indirect 

^Dcrman  v.  Ames,  12  Minn.  451,  Gil.  ^Anthony  v.  Itapham,  5  Pick.  176. 

347;   Oehlen  Bros.  v.  Knorr,  101  Iowa,  ^Whitc  v.  East  hale  Land  Co,  96  Oa 

700.  30  L.  R.  A.  097.  63  Am.  St.  Rep.  415,  51  Am.  St.  Rop.  141,  23  S.  E.  393; 

416.  70  N.  W.  757.  Anthony  v.  Lapham,  5  Pick.  175;  Petii- 

^Fisker  v.  Fcige,  137  Cal.  39,  59  L.  R.  hone  v.  Maclcm,  45  Mich.  381,  8  N    W 

A.  333.  92  Am.  St.  Rep.  77.  69  Pac.  618.  84. 

*Bam€ich  v.  Mercy,  130  Cal.  206,  68  'RclUnqrr  v.  A'eu?  York  C.  R,  Co,  23 

Pac  .539.  N.  Y.  42.    But  see  post,  }  904. 

*Ferrm  v.  Knipe,  28  Cal.  341,  87  Am. 
Dec.  128. 
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or  consequential.^  A  railroad  company  which,  in  the  oanstrnction  of 
its  road,  has  built  a  wall  whereby  the  water  power  is  diminished,  will 
not  be  compelled  to  remove  the  wall,  where  the  owner  granted  tlie 
right  of  way  after  the  wall  was  constructed  and  the  railroad  company 
has  agreed  to  restore  the  water  power.'  Only  a  public  corporation 
can  be  clothed  with  the  privilege  of  unreasonably  diminishing  the 
power  of  a  lower  mill  owner,  or  of  flooding  it  by  casting  an  unusual 
quantity  of  water  upon  it* 

479a.  Causing  channel  to  fill  up. —  The  action  of  the  water  as  it 
falls  in  rain  and  melts  from  snow  and  finds  its  way  into  the  streams 
has  a  constant  tendency  to  carry  with  it  sand  and  soil,  and  to  cause 
the  channels  of  the  streams  to  fill  up.  This  tendency  is  generally  en- 
hanced in  places  where  the  slope  toward  the  stream  is  abrupt,  bv 
loosening  the  soil  on  the  surface  as  is  done  in  the  ordinary  process  of 
cultivation.  This  is  one  of  the  ordinary  use?  which  a  landowner  has 
a  right  to  make  of  his  property,  and  there  is  no  liability  upon  his  part 
for  injury  caused  to  the  lower  OAvner  by  a  filling  of  the  stream  caused 
by  his  reasonable  use  of  his  property  in  the  ordinary  manner.^  Even 
the  construction  of  a  roadbed  for  a  railroad  near  the  stream,  in  such 
a  way  as  to  cause  the  sand  to  be  washed  into  the  stream,  is  not  a  tak- 


*Bame8  r.  South  Bide  R.  Co.  2  Abb. 
Pr.  N.  S.  415. 

But  a  railroad  company  constructing 
its  railroad  across  a  mill  race  will  be 
restrained  from  constructing  a  culvert 
of  such  dimensions  as  to  interfere  with 
i^he  operation  of  the  mill,  although  a 
statute  authorizes  it  to  construct  its 
railway  and  make  compensation  for  in- 
juries inflicted,  as  the  person  injured  is 
not  restricted  to  such  remedy  where  the 
injury  is  one  that  may  be  avoided.  Coats 
T.  Clarence  R,  Co.  1  Russ.  &  M.  181,  8 
I^  J.  Ch.  72. 

^Woodford  v.  Brinker,  47  App.  Div. 
632,  63  N.  Y.  Supp.  884. 

Where  the  mill  owner  is  entitled  to  a 
restoration  of  the  water  power  after  the 
construction  of  the  road,  he  may  recover 
rental  value  of  the  premises  from  the 
time  the  power  should  have  been  re- 
storeti.    Ihid. 

But  he  cannot  recover  for  the  diminu- 
tion in  value  of  the  premises,  where  the 
cost  of  restoring  the  efficiency  of  the 
water  power  would  be  less,  and  the  bur- 
den is  on  him  to  show  such  cause  that 
the  court  may  know  what  rule  of  dam- 
ages to  apply.    Ibid, 

He  may  recover  permanent  damages 
for  the  diminution  in  value  of  his  pro])- 
4'rty,  or  domngos  for  the  temporary  loss 


of  its  use,  but  cannot  have  both,  since 
the  measure  of  the  permanent  damages 
would  be  the  value  of  the  property  tt 
and  after  the  breach  of  the  contract  np 
to  the  time  when  compensation  wsft 
made,  whieh  would  cover  the  entire  loss 
sustained.     Ibid, 

^Finney  v.  Somcrville,  80  P*.  59. 

*r«ww  d  8,  R.  Co,  v.  Meadoua,  73 
Tex.  32,  9uh  nam.  Trinity  d  8,  R,  Co.  t. 
Meadows,  3  L.  R.  A.  565,  11  S-  W.  145. 

The  owner  of  land  sloping  to  a  pond 
may  cultivate  and  fertilize  it  in  the  or- 
dinary way  for  garden  purposes,  with- 
out becoming  liable  to  the  owner  of  the 
pond  for  diminishing  the  water  supply 
by  the  large  amount  of  solid  matter  cat- 
nod  into  the  pond  by  surface  dminap-. 
Middlesex  Co.  v.  McCue,  140  Mass.  103. 
14  Am.  St  Rep.  402,  21  N.  E.  2:«). 

It  seems  that  where  a  recovery  is  had 
by  a  mill  owner  for  causing  sand  to  be 
washed  into  his  pond  and  thereby  de- 
stroying his  motive  power,  the  measurp 
of  damage  is  not  the  depreciation  in 
the  value  of  the  mill,  hut  the  cost  of  r^ 
storing  the  pond  to  its  original  capae* 
ity,  where  such  cost  would  be  less  than 
the  depreciation  in  the  value  of  the  mill 
Texas  d  8.  R,  Co.  v.  Meado%rs,  73  Tex. 
32,  «i6  nom.  Trinity  d  8,  R.  Co.  v.  Mea- 
doiDS,  3  L.  R.  A.  505.  11  S.  W.  145. 
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ing  of  property  which  requires  compensation  to  be  made  to  the  riparian 
owner.^  So,  a  municipal  corporation  is  not  liable  for  suffering  stones 
and  materials  to  remain  in  a  raceway  where  they  were  carried  by  a 
violent  storm  during  the  repair  of  a  road  at  a  point  where  it  crossed 
the  raceway.^  But  if  the  deposit  in  the  stream  is  not  caused  by  natu- 
ral cultivation  of  the  soil,  but  by  an  erection  of  structures  in  or  across 
the  stream,  such  use  is  not  a  natural  one ;  and  the  one  responsible  for 
it  may  be  held  liable  for  injuries  thereby  inflicted.  Therefore  the 
owner  of  a  boom  so  located  and  constructed  as  to  cause  a  deposit  of 
^and  and  debris  in  a  stream,  which  injures  a  natural  or  artificial  dam 
of  another,  is  liable  for  the  damages  occasioned  tJiereby.* 

480.  Eig^ht  of  lower  owner  to  remove  obstruction. —  If  the  upper 
owner  places  an  unlawful  obstruction  in  the  stream  the  lower  owner 
may  remove  it  so  far  as  he  can  do  so  peaceably,  doing  no  unnecessary 
Injury  to  the  upper  proprietor.^     But  the  obstruction  cannot  be  abated 


*By  T«c.  Const,  art.  1,  |  17,  which 
provides  that  "no  person's  property  can 
be  taken,  damaged,  or  destroyed  for  or 
applied  to  a  public  use  without  adequate 
compensation  being  made,"  it  was  not 
intended  to  give  an  action  against  those 
oonatr  acting  public  works  for  acts 
which,  if  done  by  persons  in  pursuit  of 
a  private  enterprise  would  not  have  been 
actionable.  Hence,  where  a  railroad 
company  in  constructing  its  railway 
over  land  the  surface  of  which  consists 
of  sand  displaces  sand  which,  as  the  ef- 
fect of  heavy  rains,  is  washed  into  a 
stream  flowing  into  a  mill  pond,  the 
company  is  not  liable  to  a  mill  owner 
for  the  destruction  of  his  motive  power 
by  the  filling  of  the  pond  with  the  sand, 
where  it  appears  that  the  roadbed  is 
i^kilfully  constructed,  and  that  the  nat- 
;  ural  flow  of  water  is  not  changed  or  im- 
•  neded  thereby.  Texan  <£•  ;Sf.  R.  Co,  v.  if  co- 
dows,  73  Tex.  32,  8uh  nom.  Trinity  ^  8. 
R.  Co.  v.  Mtadoics,  3  L.  R.  A.  665,  11  S. 
W.  145. 

*S7iook  V.  Brantford,  14  U.  C.  Q.  B. 
255. 

*Pick€n8  V.  Coal  River  Boom  d  Tim- 
ber Co.  51  W.  Va.  445,  00  Am.  St.  Rep. 
S19,  41  S.  E.  400. 

"^Miner  v.  Gilmour,  12  Moore,  P.  C.  C. 
131,  7  Week.  Rep.  328;  Strong  v.  Bene- 
dict, o  Conn.  210. 

In  Darlington  v.  Painter,  7  Pa.  473, 
it  is  said  that  the  owner  of  a  water 
course  through  the  land  of  another, 
whether  to  lead  the  stream  to  his  ground 
or  to  discharge  it  therefrom,  may  enter 
to  remove  obstructions  from  natural  or 
jirtificial  courses. 


This  is  the  rule  with  respect  to  water 
courses  generally,  whether,  natural  or 
artificial.  See  note  to  Carson  v.  Oent- 
ner,  43  h.  R.  A.  130. 

In  Raikra  v.  Townsend,  2  Smith,  9,  7 
Revised  Rep.  776,  an  action  in  trespass 
for  entering  the  plaintiff's  close  and  de- 
stroying a  dam  constructed  across  a 
rivulet,  wherein  a  verdict  was  entered 
for  the  defendant,  he  having  justified  on 
the  ground  that  the  dam  obstructed  the 
flow  of  the  stream  so  as  to  deprive  him 
of  the  use  of  the  water,  the  plaintiff 
moved  to  set  aside  the  verdict  and  for 
judgment  upon  the  ground  that  this 
right  of  abatement  is  confined  merely  to 
a  nuisance  to  a  house,  a  mill,  or  to  land ; 
citing  2  Rollers  Abr.  144,  PI.  2  &  3, 
where  it  is  said  that  if  a  man  in  his  own 
soil  erects  a  thing  which  is  a  nuisance 
to  my  mill  or  my  house  or  land,  I  may 
stand  on  my  own  land  and  abate  it, 
from  which  he  argued  the  right  of  abate- 
ment should  be  confined  only  to  the 
cases  there  put.  To  this,  Lord  EUenbor- 
ongh,  in  overruling  the  motion,  said: 
'Those  cases  are  only  an  instance.  You 
should  come  with  a  very  strong  case  to 
apply  to  enter  judgment  for  the  one 
party  instead  of  the  other,  after  a  ver- 
dict, and  the  court  left  the  plaintiff  to 
bring  his  writ  of  error.*' 

In  cases  which  have  been  decided 
under  the  doctrine  of  prior  appropria- 
tion it  has  been  held  that  an  appropriu- 
tor  can  go  upon  the  land  of  an  upper 
proprietor  and  remove  obstructions,  sucli 
as  sediment,  from  the  bed  of  the  stream, 
so  as  to  permit  the  water  to  fiow  in  ibi 
natural  course  to  the  head  of  the  ditcli. 
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until  it  becomes  an  actual  nuisance.^  An  injunction  to  restrain  lower 
mill  owners  from  cutting  do^vn  the  dam  and  gates  of  the  complainant 
will  be  refused  until  the  question  is  settled  in  an  action  at  law,  where 
the  complainant's  title  is  denied  in  good  faith.*  But  the  one  attempt- 
ing to  remove  the  obstruction  must  be  careful  not  to  exceed  his  rights, 
for,  if  he  does  so,  he  will  be  liable  as  a  trespasser.  Therefore,  where 
one  having  a  right  to  place  in  the  stream  an  obstruction  composed  of 
stones  and  a  board  to  aid  in  irrigating  his  land,  fastened  the  board 
by  stakes,  thereby  giving  it  a  permanent  character,  upon  which  a 
lower  owner  undertook  to  remove  the  obstruction,  it  was  held  that, 
while  he  might  remove  the  stakes,  he  would  be  liable  if  he  removed 
the  board  also.* 

481.  Bight  to  object  to  obstmction. —  In  order  to  entitle  a  lower 
owner  to  object  to  the  obstruction  of  a  water  course,  he  must  have  all 
the  rights  of  a  riparian  owner.  Therefore,  if  he  has  purchased  prop- 
erty according  to  a  plat  which  does  not  observe  the  riparian  rights, 
but  divides  the  water  according  to  metes  and  bounds,  he  has  no  right 
to  object  to  interference  by  upper  owners  with  the  flow  of  the  stream.' 
The  riparian  owner  must  show  injury  before  he  has  a  cause  of  com- 
plaint* So,  if  by  the  improvements  made  by  the  upper  owner  the 
supply  of  water  is  actually  improved,  the  lower  owner  has  no  cause 
of  action.*  And  although  the  upper  owner  changes  his  works  the 
lower  owner  cannot  complain  if  he  is  not  injured  thereby.*    But  the 

Criaman  v.  Heiderer^  5  Colo.  589 ;  Ware  ant  from  interfering  with  a  channel  and 

V.  Walker,  70  Cal.  591,  12  Pac.  476.  flow  of  the  water  of  a  water  course.  The 

*King  v.  Wharton,  12  Mod.  610.  ^vater  course  ran  along  the  side  of  a  road 

^Perry  v.  Parker,  1  V^'oodb.  &  M.  280,  and  at  the  place  in  question  had  been 

Fed.  Cas.  No.  11,010.  covered  over  with  a  culvert,  and  the  de- 

*Oreenslade  v.  HalUday,  6  Bing.  379,  fendant.  in  excavating  and  constructing 

4  Moore  &  P.  71,  8  L.  J.  C.  P.  124.  ^  building,  had  caused  the  culvert  to  cave 

moehl  y    Muscatine,  bi    Iowa,    444:  j^  ^^^  obstruct  the  flow  of  the  water. 

v**  w'' «^7  *  ^"*'^**"^'  ^'  ^'''''^'  ^^^'  ^^  and  for  the  purpose  of  remedying  the  de 

.^•i?-  i#     T     ^    o   T>         »,   n  feet    had   constructed   a   pipe  to  carry 

*M  \lUam8  V.    Hforland,  2   Bam   &  C  .,  ^  „,„4.«^  *.^  4.^^^  i^„t«..  .^*!^.C*;«f»»     Ttu* 

t%M\   A  vk«,..i   a.  T>    KQo  o  T     T   IT   Ti   iQi  »^"e  water  to  the  lower  proprietor,    ine 

2  \tvUed'R%'' 570  '  l^aJfo^l'  V'll   -^  ^eiu^ea  to  grant  an  injunctioo  on 

Hathatoay   (Neb.)    60  L,  R.  A.  889,  93  *J«  ^T^^  ^^ V^'' ''"'""^^f ^'^'^  h^^ 

N.  W.  7Sl;  Noi-way  Plains  Co.  v.  Brad-  t^^  defendant  of  carrying  the  water  b> 

ley,  62  N.  H.  109:  Shrcve  v.  Voorhees,  3  m^nns  of  a  drain,  while  possibly  reduc- 

N  J   Kq   ''5  '"&  *^^  quantity    of    water    which   had 

The  lower' proprietor  cannot  complain  formerly  flowed,  would  be  sufficient  if  it 

of    the    upper    dam,    if    enough     water  sent  to  the  plaintiff's  works    a   proper 

comes  down  the  stream  to  run  the  lower  quantity  for  his  use. 

mills:  and  the  mere  fact  that  the  diffi-  Damages  cannot  be  recovered  for  the 

cultv  of  getting  lo«cs  is  increased,  so  that  mere  exposure  of  the  lower  milldam  to 

it  requires  an  extra  hand  for  each  twen-  the  sunshine  by  the  holding  back  of  the 

tv-five  logs,  is  not  sufficient  to  give  a  water.     Louisville  d  .Y.  R,  ^^-  \- ^^^"' 

riKht  of  action.     Palmer  v.  Mulligan,  3  champ,  19  Ky.  L.  Rep.  398,  40  S.  W.  6<». 

Cainpfl,  320.  2  Am,  Dec.  270.  '/?<-  Thompson,  85  Hun,  438,  32  N.  Y. 

rAlcston'y,  Crossley.  18  L.  T.  N.  S.  Supp.  897. 

l."»,  was  an  action  to  restrain  the  defend-  *  In  an  action  against  an  upper  ripar- 
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cause  of  action  arises  as  soon  as  the  lower  owner,  upon  attempting  to 
make  use  of  his  rights,  finds  that  the  upper  owner  has  interfered  with 
them.^  But,  since  the  obstruction  of  the  water  by  the  upper  owner 
under  a  claim  of  right  may  ripen  into  an  adverse  right,  by  lapse  of 
time,  the  lower  owner  has  a  right  to  make  his  objection  to  prevent  such 
result ;  and  the  fact  that  the  lower  owTier  is  not  injured  will  be  imma- 
terial under  such  circumstances.^  The  lower  owner  may  estop  him- 
self from  contesting  the  right  of  the  upper  o^vner  by  permitting  him 
to  construct  his  works  without  objection,  and  with  knowledge  that 
his  own  rights  will  be  injured.^  And  he  may  be  prevented  by  laches 
from  raising  any  objection.®  But  the  fact  that  ho  himself  obstructs 
the  flow  of  the  water  will  not  prevent  his  complaining  of  such  act  on 
the  part  of  the  upper  owner.®  So,  the  right  to  complain  may  be  barred 
by  the  statute  of  limitations.^®  The  rights  of  the  respective  parties 
may  be  altered  by  contract.**  The  question  of  the  reasonableness  of 
the  act  of  tlie  upper  owner  is  one  of  fact  for  the  jury.** 

ian  proprietor  for  the  diversion  of  wa-  lower  proprietor,  such  lower  proprietor 
ter  by  the  erection  of  a  dam  of  much  by  paying  an  annual  sum  for  the  privi- 
^reater  height  than  he  was  legally  en-  lege  of  going  on  to  the  upper  proprie- 
titled  to,  plaintiff  may  not  recover  where  tor's  land  and  opening  the  dam  at  his 
it  appearB  that  by  virtue  of  a  twenty  pleasure  did  not  thereby  admit  such 
years'  user  defendant  was  entitled  to  upper  proprietor's  right  to  maintain  the 
retain  the  water  for  certain  hours  and  dam  at  his  own  pleasure  and  regardless 
times  during  the  day,  and  that  the  dam  of  the  rights  of  the  lower  proprietor 
erected,  although  higher,  did  not  retain  who  is  entitled  to  have  the  waste  water 
the  water  for  a  longer  period  each  day  continue  to  flow  as  before.  Buell  v. 
than  he  was  entitled  to  under  his  twen-  Read,  5  U.  C.  Q.  B.  54C. 
ty  yeara'  uaer.  Tucker  y,  Paren,  8  U.  "A  mill  owner  is  guilty  of  laches  de- 
C.  C.  P.  63.  priving  him  of  the  right  to  equitable  re- 

*McLaren  T.  Cook,  3  U.  C.  Q.  B.  299;  lief  where  he  waits  three  years  after 
Johnson  v.  Lewis,  13  Conn.  303,  33  Am.  an  upper  proprietor  has  constructed  wa- 
Dec.  406.  ter  works    which    he    claims    interferes 

^Roberts  v.  Owyrfai  [1899]  1  Ch.  683,   with  his  rights,  before  bringing  his  bill 
68  L.  J.  Ch.  N.  S.  233,  80  L.  T.  N.  S.   to  compel  the  defendant  to  pull  down 
107,  47  Week.  Rep.  376,  63  J.  P.  181;    his  works.     Weller  v.  Bmeaton,  1  Cox, 
Norbury  v.  Kiichin,  15  L.  T.  N.  S.  501 ;    102,  1  Bro.  Ch.  672. 
Ware  t.  Allen,  140  Mass.  613,  6  N.  E.       •Clarke  v.  French,  122  Mass.  419. 
62P.  It  is  no  defense  to  an  action  by  the 

'But  a  riparian  owner  is  not  uncon-  owner  of  a  mill  for  injury  thereto 
<»eionably  silent  while  the  owner  next  caused  by  the  act  of  another  in  obstruct- 
above  him  is  erecting  valuable  works,  ing  the  stream  upon  which  it  is  situated, 
when  the  dam  and  other  works  could  be  that  such  owner's  mill  dam  obstructed 
made  avai)a^)le  for  the  purposes  of  their  the  navigation  of  the  stream,  declared 
erection  1  ithout  unduly  or  essentially  navignble  at  that  point  by  law,  so  that 
interfering  with  the  rights  he  is  entitled  it  constituted  a  public  nuisance.  Haller 
to  exorcise;  and  the  one  making  the  v.  Pine,  8  Blackf.  175,  44  Am.  Dec.  762. 
erection  must  be  presumed  to  be  in-  ^^Lrme  Tree  Ditch  Co,  v.  Rapid  City 
formed  of  limitations  on  his  water  Electric  d  Gaslight  Co.  (S.  D.)  93  N. 
rights.  Aoquackanonk  Water  Co,  v.  Wat-  W.  650. 
son,  29  N.  J.  Eq.  366.  **  The  lessee  of  a  mill  and  water  course 

And  where  an  upper  proprietor  had  may  pen  up  the  water  whenever  necessary 
constructed  a  dam  on  his  own  land  for  the  operation  of  the  mill,  although 
across  a  stream  the  waste  water  of  he  covenanted  in  his  lease  not  to  pen  up 
which  was  sufficient  for  the  use  of  the   said  stream  to  the  prejudice  of  the  lower 
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482.  Who  may  bring  suit? —  A  prima  facie  right  to  the  use  and  flow 
of  a  stream  is  suttieient  to  entitle  a  plaintiff  to  recover  for  the  wrong- 
ful! obstruction  thereof  by  one  who  shows  no  right  or  title  to  sucli 
use  in  himself.^  This  pemiits  the  action  to  be  brought  by  one  ir 
possession  as  tenant,  for  injuries  done  to  his  interests.^  And  the  land 
lord  may  also  recover  for  the  injury  to  his  interest^  A  reversioner 
occupying  land  by  parol  permission  of  the  life  tenant  may  maintain 
«n  action  for  injury  occasioned  to  the  land  by  the  stoppage  of  a  watrr 
course  flowing  through  it, '  The  right  of  recovery  arises  upon  the  nat- 
ural right  to  the  flow  of  the  stream,  and  not  on  a  prescriptive  use  of 
the  water.'*  Ix^wer  owners  whose  common  right  is  injured  by  the  olv 
«truction  may  join  in  the  action  for  its  abatement.® 

483.  Semedy. — If  the  water  is  withheld,  and  then  precipitated  in 
a  body  onto  the  prop<^rty  of  the  lower  owner  to  it<?  injury,  tlie  fonn 
of  action  is  tivsjiass.'  But  if  the  injury  is  caused  by  die  withhold- 
ing  of  the  water  the  action  is  ujwn  the  case.*  Equity  will  not  take 
jurisdiction  of  a  bill  to  remove  an  obstruction  from  the  stream  if 
plaintiff's  rights  are  not  clear,  or  if  the  recovery  of  damages  will  be 
an  adequate  remedy,  or  if  there  is  no  pressing  necessity  for  the  inter- 

TDills,  for  the  covenant  will  not  oprrnte  his   life   time  had   been   seised  in  fact, 

to  deprive  him  of  the  right  to  use  the  IfusseU  v.  Hand  ford's  Cane,  1  Leon.  273. 

water.     Martin  v.  Stiles,  Mosely.  14.1.  ^Avsfin  v.  Dickson,  11  U.  C.  C.  P.  594. 

The  owner  of  a  paramount  water  ri^ht  But  the  lessee  of  a  water  right  cannot 

the  extent  of   which   is   limited   to   tlie  )iave  a  quod  pei'mitat  against  an  upper 

amount  of  water  necessary  to  run  a  fac-  mill  owner  for  detaining  the  water,  ai 

torj'  as  constituted  at  the  time  of  the  that  lies  only  for  the  owner  of  the  in- 

€reation  of  the  power  will  l>e  allowed,  heritance.     Martin     v.     Stiles,   Mosely, 

as  against  the  subordinate  water-power  145, 

owners,  to  accumulate  water  to  the  top  HJress  v.  Vamey,  17  Pa.  497. 

of  the  dams,  where  former  owners  of  the  *Ashley  v.  Ashley,  4  Gray,  197. 

power   were   accustomed   to  do   so,   and  *Flands  v.  Trefuscs,  Cro.  Car.  575. 

the  right  thus  asserted  had  been  acqui-  *Barnes  v.  Racine,  4  Wis.  454. 

esced  in    by  other    parties    in    interest.  Counts  for  injury  to  two  mills  upon  a 

Dexter  Sulphite    Pulp   d    Paper    Co.  v.  stream  by  the  manner  of  using  an  upper 

Frontcnac  Paper  Co.  20  Misc.  442,  46  N.  dam  may  be  joined   in   one  action,  al 

Y.  Supp.  303.  though  the  right  to  the  use  of  the  water 

^White  V.  East  Lake  Land  Co.  00  Oa.  for  one  of  them  depends  upon  the  ripar- 

415,  61  Am.  St.  Kep.  141,  2.'^  S.  E.  .393;  ian  right  of  the  owner,  while  the  use  of 

Heirich  v.  Deachler,  6  Pa.  32 :  Hazeltinc  the  water  for  the  other  depends  upon  a 

V.  Case,  40  Wis.  391,  32  Am.  Rep.  715,  contract   with    the   owner   of  the  dam 

1  N.  W.  00.  Hrickner  Woolen  Mills  Co.  v.  Henry,  7.1 

Kiu^tin  V.   Dickson,    11    U.   C.   C.    P.  Wis.  229,  40  N.  W.  809. 

594;  Austin  v.  Snyder,  21  U.  C.  Q.  B.  ^Kclly  v.  Utt,  35  N.  C.  (13  Insd.  L.) 

299.  50. 

Seisin  in  fact  is  not  necessary  to  en-  '  A  person  may  maintain  aa  action  on 

title  the  owner  of  a  mill  to  maintain  an  the  caae  for  obstructing  the  flow  of  wa- 

action  against  another  for  constructing  ter,  although  he  has  removed    the   ob- 

a   mill  and  interfering  with   plaintifiTs  structlon,  as  he  is  entitled  to  recoTer 

use  of  the  water,  seisin  in  law  being  suf-  the  damages  which  have  accrued.    Kmh 

fident.   So  held  in  an  action  by  the  heir  drick  y.  Hartland,  2  Mod.  253. 
of  the  deceased  mill  owner,  who  during 
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fercnco  ot  such  court.'*  Injunction  will  not  be  issued  for  trivial  in- 
juries, nor  unless  it  is  necessary  to  prevent  irremediable  injur3\'*  As 
said  in  Parker  v.  Winnipiscoyec  Lalce  Cotton  &  \(oollen  Mfg,  Co,^ 
a  court  of  equity  will  not  enjoin  a  manufacturing  company  from  ob- 
structing the  natural  flow  of  water  from  a  lake,  whereby  it  is  alleged 
the  supply  of  a  lower  riparian  owner  is  rendered  unequal  in  quantity, 
unless  the  right  of  the  complainant  is  clear  and  well-defined  and  there 
is  danger  of  irr€i])aral)le  injury,  or  unless  an  injunction  is  necessary 
to  prevent  a  multiplicity  of  suits  or  to  suppress  oppressive  and  int^er- 
minable  litigation.  But  the  rights  in  a  water  course  being  common, 
their  adjustment  is  of  a  nature  which  is  peculiarly  within  the  ma- 
chinery of  a  court  of  equity;  and  if  thei*e  is  no  dispute  as  to  the 
rights  of  the  parties,  but  merely  as  to  wliether  or  not  one  is  making 
excessive  use  of  his  rights,  equity  may  take  jurisdiction  of  the  suit 
to  adjust  the  rights.^  If  necessary,  an  injimction  pendente  lite  may 
be  issued.'  The  court  having  taken  jurisdiction  to  adjust  the  rights 
of  the  parties  wiU  not  enjoin  all  obstruction  on  the  part  of  the  upper 
proprietor,  but  only  such  as  exceeds  his  rights.®     The  court  will  not, 

*Wcller  V.  Smeaton,  1  Cox  C.  C.  102,  that  a  riparian  owner  had  a  right,  irre- 
1  Bto.  Ch.  672 :  Deni9<m  Paper  Mfg.  Co,  Bpective  of  any  actual  damage  sustained 
V.  Robinson  Mfg.  Co.  74  Me.  116;  Var-  by  him,  to  complain  of  an  obstruction 
ney  v.  Pope,  60  Me.  192.  to  a  stream. 

*8hreve  v.  Voorhees,  3  N.  J.  Eq.  25.  Tliat  decision  was  explained  in  Kensit 

In  Sheboygan  v.  Sheboygan  d  F.  du  v.  Orcat  Eastern  R.  Co.  L.  R.  23  Ch. 
L.  R.  Co.  21  Wis.  667,  in  deciding  that  Div.  566,  52  L.  J.  Ch.  N.  S.  608,  48  h.  T. 
no  injunction  should  be  granted  to  re-  N.  8.  784,  31  Week.  Rep.  603,  as  being 
strain  interference  with  the  flow  of  the  consistent  ^vith  its  determination  that 
waters  of  a  stream  by  the  placing  of  the  Bicketi  Case  must  be  considered  as 
piles,  timbers,  and  posts  therein  at  a  holding,  not  that  all  interference  with 
railroad  bridge  croesmg  the  same,  until  the  bed  of  the  river  though  not  causing 
by  an  action  at  law  the  acts  of  the  com-  any  injury  to  lower  owners  is  actionable, 
pany  are  shown  to  be  illegal  and  not  but  only  that  such  interference  was  ae- 
authorized  by  its  charter,  the  court  in-  tionabie  imless  the  court  was  satisfied 
timates  that,  although  a  highway  was  that  there  would  not  be  a  future  injury 
washed  away  and  bridges  owned  by  the  resulting  from  it;  as,  in  the  Norbury 
town  were  injured  thereby,  the  legal  ob-  Case,  although  no  actual  loss  was  shown 
ligation  of  a  town  to  restore  and  repair  to  have  been  sustained  by  the  plaintiff, 
them  might  not  make  the  same  spec-  yet  his  right  was  shown  to  have  been 
ially  injurious  to  the  town  so  as  to  give  interfered  with,  and  that  such  interfer- 
it  a  right  to  an  injunction.  ence  would  possibly  lead  to  future  loss. 

» Cliff.  247,  Fed.  Cas.  No.  10,762.  ^Coming  v.  Troy  Iron  d  Nail  Factory, 

*Middl€ton  v.  Flat  River  Boom  Co.  27    6  How.  Pr.  89. 
Mich.  533.  '  A   perpetual  injunction   against  thp 

In  THorbury  v.  Kitchin,  15  L.  T.  N.  S.  maintenance  of  a  dam  will  not  be  grant- 
ed, the  court  granted  an  injunction  re-  ed  where  the  waters  stored  thereby 
straining  the  defendant  from  damming  served  to  operate  a  municipal  electric 
the  stream  a  short  distance  above  where  lighting  plant,  and  the  only  injury 
it  entered  the  plaintiff's  land,  although  caused  can  be  remedied  by  an  injunc- 
no  actual  damage  was  inflicted  on  the  tion  prohibiting  the  storing  of  the  wa- 
plaintiff,  and  said  that,  although  the  ters  by  day  and  their  discharge  by 
jury  had  awarded  merely  nominal  dam-  night.  Lone  Tree  Ditch  Co.  v.  Rapid 
age««.  he  could  do  nothing  inconsistent  City  Electric  A  Gaslight  Co.  (S.  D.) 
with     Bickett  v.  Morris,  which  decided   93  N.  W.  650. 
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for  the  purpose  of  acquiring  jurisdiction,  treat  as  fraud  the  creation 
of  obstructions  to  tlie  injury  of  lower  proprietors.*  Nor  will  it  as- 
sume jurisdiction  to  prevent  a  multiplicity  of  suits  as  irreparable 
damage  because  of  a  withholding  of  water  in  time  of  drouth  from  a 
lower  riparian  owner,  when  seven  years  have  elapsed  since  the  pre- 
liminary injunction  expired,  during  which  the  relations  of  the  parties 
have  been  regulated  by  no  order  or  decree  of  the  courts  and,  so  far  as 
appears,  no  new  dispute  has  arisen.*^  And  in  order  to  effect  the  re- 
moval of  the  obstruction  the  injunction  may  be  made  mandatory.^^ 
A  judgment  for  defendant  will  not  prevent  equity  from  taking  juris- 
diction if  it  does  not  show  whether  it  went  upon  the  groimd  that  there 
was  a  right  to  obstruct  the  stream,  or  because  there  was  in  fact  no  ob- 
struction.^^ One  who  violates  an  injunction  forbidding  the  further 
obstruction  of  a  stream,  which  will  only  be  accomplished  by  removing 
the  obstruction,  may  bo  held  liable  for  the  damages  caused  by  violat- 
ing the  injunction.'^ 

484.  Hecovery  for  injuries. —  A  mill  owner  who  is  prevented  from 
operating  his  mill  by  the  illegal  holding  back  of  the  water  by  the 
upper  owner  is  entitled  to  recover  for  the  injury  thereby  caused.^  As 
said  in  Davis  v.  Fuller,^  the  owner  of  land  has  rights  to  the  use  of  a 
private  stream  running  over  his  land  peculiar  to  himself  as  owner  of 
the  land,  not  derived  from  occupancy  or  appropriation,  and  not  com- 

W)u?rc-  n  riparian  owner  has  erected  ter,  and  then  at  another  let  it  out  in 
a  dam  acrofts  the  stream  which  inter-  such  quantities  as  to  injure  a  lower 
feres  with  the  riparian  rights  of  an-  mill:  and  the  injunction  g^nted  re- 
other,  the  latter's  remedy  would  not  be  strained  him  from  operating  the  dam 
to  enjoin  such  use  altogether,  but  rather  and  Jiood  gates  in  such  a  manner  as  to 
to  have  the  respective  rights  of  the  par-  prevent  the  water  flowing  to  the  mill  in 
ties  determined  as  riparian  owners,  aft-  such  regular  quantities  as  it  had  done 
er  which  an  injunction  might  be  had  before  the  erection  of  the  works, 
to  restrain  an  excessive  use.  Coleman  But  tho  upper  proprietor  will  not  be 
V.  Jjb  Franc,  137  Cal.  214,  09  Pac.  1011.  required  to  tear    down    a    manufactory 

Equity  will  enjoin  the  use  and  main-  built  over  the  water  course  if  he  has 
tenance  of  a  dam  by  an  upper  owner  so  providfnl  a  drain  to  carry  the  water,  but 
far  as  it  obstructs  the  flow  to  a  lower  the  Icwer  proprietor  will  be  left  to  his 
owner  of  waters  to  which  he  has  legal  action  at  law  for  the  temporary  stop- 
right;  and,  when  the  dam  is  not  a  nui-  page  of  the  flow.  Edleaton  v.  CroMl^, 
»ance  in  itself,  it  will  not  be  ordered  18  L.  T.  N.  S.  15. 
abated,  but  its  improper  use  will  be  en-  '''McDowell  v.  Langdon,  3  Gray,  513. 
joined.  BycvF  v.  Colonial  Irrig,  Co.  134  ^^Bcnson  v.  Connors,  63  Iowa,"  670,  19 
CMl.  553,  60  Pac.  732.  N.  W.  812. 

*Oah'in  v.  ^haw,  12  Me.  454.  ^Thunder     Bay     River    Boom    Co.   ▼. 

"Drrjison  Paper  Mfg.  Co.  v.  Robinson  Rpeenhly,  31  Mich.  336,    18    Am.    Rep. 

Mfg.  Co.  74  Me.  116.  184. 

"  In  Rohinsoii  v.  Byron,    1    Bro.    Ch.  An  action  will    lie    for    stopping   the 

588,   the  court   granted   an    injunction,  natural  flow  of  a  stream,  and  compenm- 

mandatory  in  effect.     Tlie  defendant  in  tion  need  not  be  sought  under  the  mill 

that  case  constructed    a  dam    across    a  acts.     Thompson  v.  Moore,  2  Allen,  3601 

Htream  supplied  with  a   flood   gate,    by  »12  Vt.  178,  36  Am.  Dec.  336. 
which  he  would  at  one  time  stop  the  wa- 
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mon  to  the  whole  community.  It  is  the  right  to  the  natural  flow  of 
the  stream.  Of  this  right  he  cannot  be  deprived  by  the  mere  use  or 
appropriation  of  another,  but  only  by  grant  or  by  the  use  or  occupancy 
of  another  for  such  a  length  of  time  as  that  a  grant  may  be  presumed 
therefrom.  Whenever  this  right  is  encroached  upon  by  obstructions 
or  perversions  above  or  below,  and  actual  injury  ensues  to  any  ma- 
terial amount,  an  action  accrues,  however  valuable  or  convenient  the 
use  of  such  obstructions  may  be  to  him  who  erected  them.  The  no- 
tion that  a  man  who  has  a  mill  privilege  may  use  it  if  he  does  no 
wanton  or  unnecessary  injury  to  another  is  entirely  without  founda- 
tion. The  fact  tliat  the  plaintiff  has  abated  the  nuisance  does  not  de- 
prive him  of  the  right  to  recover  for  the  injury  previously  inflicted.* 
Notice  or  demand  are  not  a  prerequisite  to  an  action  by  a  riparian 
owner  injured  by  the  permanent  diversion  or  obstruction  of  the  stream 
above  him.*  If  the  one  in  possession  of  the  obstruction  did  not  create 
it,  but  merely  continues  it,  he  must  be  requested  to  remove  it  before  an 
action  will  lie  against  him.'  Proof  of  injury  by  the  manner  of  deten- 
tion and  letting  out  of  water  from  an  upper  milldam  creates  a  prima 
facie  case  for  the  recovery  of  damages  therefor ;  and  the  burden  of 
proof  is  on  the  defendant  to  show  that  the  detention  and  use  thereof 
were  necessary,  reasonable,  and  proper.^ 

485.  Damages. — Ihe  measure  of  damages  for  the  wrongful  obstruct 
tion  of  tJie  flow  of  a  stream  of  water  is  not  the  permanent  injury  to 
the  property,  but  the  injury  which  has  been  inflicted  by  the  tem- 
porary wrong.  In  case,  however,  the  obstruction  is  a  permanent  one 
by  act  of  a  public  service  corporation  which  would  have  power  to 
acquire  the  right  to  withhold  the  water,  the  damages  may  be  assessed 
as  for  injury  to  the  freehold.*  So,  in  one  case  it  was  held  that  where, 
for  the  purpose  of  compelling  the  sale  to  him  of  a  meadow,  a  land- 
owner obstructed  the  flow  of  a  stream  to  it  which  its  owner  had  a  right 
to  have  continue  to  flow^  to  the  meadow,  the  court,  on  the  offer  of  the 
plaintiff  to  release  any  damages  which  might  be  awarded  in  case  a 
deed  was  made  to  him  of  the  right  to  the  water,  recommended  that 
the  jury  fix  the  damages  at  the  full  value  of  the  land.*  But,  in  the 
ordinary  course,  the  measure  of  damages  should  be  the  injury  caused 

*Qleason  v.  (iary^  4  Conn.  418;  Ken-  apprises  him    that    the    obBtniction    is 

drick  V.  Bartland,  2  Mod.  253.  against  the  right    of    complainant    and 

*Norfon  v.  Volentine,  14  Vt.  239,  39  that  complainant  insists  on  its  removal. 

Am.  Dec.  220.  Snow  v.  Cotcles,  20  N.  H.  276. 

^Johnson  v.   Leiois,  13  Conn.  303,  33  ^Timm  v.  Bear,  29  Wis.  254. 

Am.  Dec.  405.  ^Hot  Springs  R,  Co.  v.  Tyler,  36  Ark. 

A  notice    to  one    continuing    a   dam  205. 

which  is  a  nuisance  to  complainnnt  is  *  Anonymous,  4  DaU.  147,  1  L.  ed.  778. 
sufficient  to  found  an  action  if  it  clearly 
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by  deprivation  of  tlio  uhc  of  the  water.  This  may  inchide  the  loss 
caused  by  the  idleness  of  the  mill,  in  determining  which  loss  of  profits 
may  be  considered.^  In  determining  the  damages  the  natural  condi- 
tion of  the  stream  must  be  considered,  and  no  recovery  can  bo  had  for 
I0B8  of  any  advantages  which  would  result  from  the  existence  of  aii 
unusual  condition.*  The  value  of  leases  which  had  l>een  made  of  the 
property  may  be  taken  into  consideration  on  the  question  of  measure 
of  damages.^  In  a  proceeding  to  recover  damages  for  the  diminutiou 
of  water  flowing  in  a  river,  by  reason  of  the  construction  of  a  dam, 
the  report  of  tlie  commissioners  will  not  be  interfered  with  unless  the 
amounts  awarded  are  so  small  or  so  great  as  to  be  palpably  unjust, 
where  there  are  no  legal  errors  in  the  proceedings  and  the  commis- 
sioners have  adopted  no  erroneous  rules  of  damage.*^ 

486.  Deflection  of  current  in  stream. — The  action  of  flowing  water 
is  such  tliat,  in  course  of  time,  it  will  wear  away  and  destroy  an^ 
embankment  against  which  it  comes,  no  matter  how  firm  the  embank- 
ment may  be.  This  tendency  of  the  water  is  one  of  tlie  necessary  inci- 
dents attached  to  the  flow  of  a  stream  through  private  property.  &» 
long,  therefore,  as  the  current  retains  its  natural  course  the  riparian 
owner  has  the  burden  of  protecting  his  projxjrty  against  the  curi-ent 
by  repairing  his  banks  when  they  are  washed  away,  or  strengthening 
them  to  prevent  their  being  overcome  by  the  water.  The  operation? 
of  owners  further  up  the  stream  may  not  only  change  ihe  periodic 
flow  of  the  stream,  but  they  may  also  change  the  course  which  the  cur- 
rout  takes  when  it  leaves  the  upper  property ;  and  the  question  then 
arises  as  to  how  far  the  lower  owner  is  entitled  to  protection  from 
sucli  ('haiige  of  current.  As  ])etween  the  owners  of  land  on  opposite 
sides  of  the  stream  the  current  cannot  be  changed  by  one  in  such  a 

YTaitlor  v.  Du8tin,  43  N.  H.  493.  water  during  the  time  it  is  wrongfully 

A  mill  owner  from  whom  the  water  detained  is  the  proper  meaMire  of  dam- 

neceflsary  to  operate  his  mill  is  wrong-  ages.     PolUifl  v.  l^ong^  .58  Burh.  20. 

fully  withheld  by  the  state  may  recover  *W*^are  v.  Chase,  93  Me.  264.  44  Atl. 

for  the  loss  of  profits  as  well  as  sums  900. 

paid  workmen  whom  he  was  compelled  In  determining  the  amount  of  daoi- 

to  keep  about  his  mills,  but  for  whom  aged    to    be    awarded    for   unreasonably 

there  was  nothing  to  do.   But  if  the  loss  withholding  water  from   the  mill  of  k 

of  profits  is  made  the  basis  of  recovery,  lower  proprietor  on  the  stream,  the  fact 

the  rental  value  of  the  mill  is  not  to  be  of  the  existence  of  a  drought  and  un- 

opnsidered.     Weeh'8   v.    Slafe,    48    App.  usually  low  stage  of  water  which  may 

Div.  357,  63  N.  Y.  Supp.  203.  account  for  part  of  the  injury  may  be 

In  one  case,  however,  it  was  held  that  considered.     Mei-ritt    v.  Brinkerhoff^  17 

the  damages  for  the  unlawful  distention  Johns.  .306,  8  Am.  Dec.  404. 

of  water  in  a  stream  cannot    b«*    ostab-  ^fAttir  Schuylkill  Nav.  R.  rf  Coal  Co. 

lished  by  showing  the  profit  wliich  would  v.  French,  81  'Va.  .366. 

have  been  made  upon  the  product  of  the  "/?r  Thompson,  85  Hun,  438,  32  N.  Y. 

mill  had  the  water  flowed   in   its  usual  Supp.  897. 
eoiiiHo;  but  the  value  of  the  use  of  the 
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way  as  to  carry  the  water  to  his  side  of  the  stream  and  give  him  the 
use  of  it,  and  at  the  same  time  deprive  his  neighbor  of  the  use  to  which 
lie  is  entitled.^  xYnd  upper  proprietors  will  not  be  permitted  to  con- 
struct improvements  in  the  stream  on  their  land  if  the  result  is  to  cast 
the  current  directly  against  the  banks  of  the  lower  owner  to  his  in- 
jurj'.*  This  rule  applies,  not  only  to  piers  and  projections  from  the 
shores,  but  also  to  bridge  piers  and  other  stmctures  in  the  bed  of  the 
stream.*  The  rule  is  stated  in  Spencer  v.  llaitford,  P.  &  F,  R.  Co.^ 
as  follows:  A  raili'oad  corporation  is  liable  in  damages  for  building 
a  bridge  across  a  river  with  a  pier  turned  obliquely  to  the  course  of 
the  river,  in  such  a  manner  as  to  turn  the  water  of  the  stream,  in 
time  of  freshets,  uix>n  the  plaintiff's  grass  land,  thereby  throwing 
sand  aind  earth  upon  it,  and  giillyirii::  and  washing  away  the  same,  it 
appearing  that  the  bridge  could,  at  an  additional  expense,  have  been 
erected,  with  safety  to  the  railroad,  in  such  a  manner  as  not  to  injure 
such  land.'  But  the  one  erecting  the  improvement  is  not  responsible 
for  consequences  which  it  was  not  possible  to  foresee  and  prevent, 
^'uch  as  the  casting  of  water,  through  an  opening  left  for  the  passage 


'  Knlargin^  and  deepening  the  channel 
IcHding  to  water  wheels  to  the  injury  of 
riparian  ownera  on  neighboring  channels 
shows  such  a  change  in  the  natural  flow 
of  a  stream  as  to  be  a  cause  of  equitable 
relief.  Bkotchcgan  Water  Power  Co.  v. 
\Ve9ton.  94  Me.  2S5.  45  Atl.  516. 

-Dayton  v.  Robert,  8  Ohio  C.  C.  649. 

A  riparian  owner  cannot  justify  the 
maintenance  of  a  pier  in  a  stream  in 
»nch  a  way  as  to  cast  the  overflow  of  the 
water  upon  land  further  down,  upon  the 
^^round  that  it  extends  no  farther  into 
the  stream  than  the  abutments  of  a 
bridise  recently  removed,  which  stood 
more  than  twelve  years.  Gillespie  v. 
Forrest,  18  Hun,  110. 

'A  railroad  company  which,  imder  an 
agreement  with  the  city  as  the  proprie- 
tor of  land,  places  an  obstruction  in  a 
stream  for  the  protection  of  such  land, 
by  which  the  current  is  directed  into  a 
new  channel  across  another's  land,  is 
liable  for  damages  to  the  latter  if  re- 
sulting from  the  faulty  plan  and  loca- 
tion of  the  work,  although  there  was  no 
Hpgligence  in  the  manner  of  its  execu- 
tion; but  if  the  damages  result  solely 
from  a  plan  and  location  which  the  city 
has  exercised  snch  care  and  skill  in  cre- 
nting  and  fixing  as  to  exempt  it  from 
liability,  the  railroad  company  is  not 
responsible  therefor.  Dc  Hal-er  v.  South- 
ern Califoniia  R.  Co.  10(?  Cal.  257,  46 
Am.  St.  Kep.  237.  .•?9  Pac.  «10. 


*  10  R.  I.  14. 

Where  a  railroad  cenipany  constructs 
a  bridge  across  a  river,  with  a  pier 
turned  obliquely  to  the  course  of  tlie  ■ 
river  in  such  a  manner  as  to  turn  the 
course  of  the  stream  in  times  of  fresh- 
ets so  that  injury  is  done  to  adjoining 
land  by  overflow,  the  plaintiff,  as  owner 
of  such  land,  is  not  estopped  from  main- 
taining his  action  for  the  damage  so 
caused  to  his  land,  by  reason  of  having^ 
previously,  by  deed,  conveyed  to  the  said 
company  a  portion  thereof  for  the  pur- 
po$<es  of  a  railroad,  and,  in  consideration 
of  tlie  purchase  money,  released  all 
claims  for  damages  which  might  be 
awarded  by  eomnn.-^sioners,  inasmuch  as 
the  commissioners  could  have  appraised 
and  awarded  only  such  damages  as 
would  have  resulted  from  the  construc- 
tion Hnd  use  of  the  road  in  a  legal  and 
proper  manner.    Ibid. 

*  One  who  properly  constructs  a  wharf 
on  his  land  adjoining  a  railroad  right 
of  way  may  recover  damages  from  the 
railroad  company,  where  the  wharf  was 
washed  out,  undermined,  and  injured  by 
the  diversion  of  water  due  to  the  im- 
proper construction  of  the  railroad 
bridge  over  the  river,  although  such 
bridge  was  constructed  before  the  wharf, 
Perln/  v.  Boston,  0.  rf  31.  R.  Co.  57  N 
H.  212. 
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of  logs,  by  a  flood  against  a  bridge  pier  lower  down  the  streaoL^ 
Where  a  railroad  company  constructs  jetties  in  a  river  some  distance 
from  its  bridge,  and  not  upon  its  property,  and  they  are  constructed 
with  the  consent  of  the  owner  of  the  land  adjacent  to  the  river  where 
the  jetties  are  constructed,  a  company  which  subsequently  purchases 
the  railroad  without  assuming  any  duty  to  keep  the  jetties  in  repair^ 
and  which  does  not  adopt  them  in  any  way,  will  not  be  held  liable  for 
injuries  to  adjacent  lands  by  overflow  caused  by  failure  to  repair  or 
remove  the  jetties.^  And  some  courts  have  denied  all  liability  for 
injuries  caused  by  a  change  of  the  current.*  In  Covington  Harbor 
Co.  V.  Phcenix  Bridge  Co.^  the  court  says  that  "the  Supreme  Court  of 
the  United  States  rejects  the  Ohio  doctrine  and  follows  the  common 
law  in  holding  that  an  exercise  of  the  sovereign  power,  which  is  not  a 
physical  encroachment  upon  private  property  and  only  causes  conse 
quential  and  indirect  damages  to  it,  is  not  a  taking  of  private  prop- 
erty for  public  use,  and  gives  no  right  of  action,  either  against  the 
sovereign  power  or  any  agent  acting  under  its  authority  in  making 
the  improvement;  and  that,  as  the  question  in  this  case  involves  the 
right  to  recover  damages  for  the  exercise  of  an  authority  granted 
by  the  United  States  government,  it  is  bound  to  follow  the  authority 
of  the  United  States  Supreme  Court"  The  ground  of  the  liability 
for  such  action  is,  however,  not  that  private  property  is  taken  for 
public  use,  but  that  one  property  owner  has  made  a  negligent  use  of 
his  property  to  the  injury  of  his  neighbor,  which  always  gives  a  right 
of  action  which  cannot  be  taken  away  by  the  legislature  without  de- 
priving the  injured  person  of  his  property  without  due  process  of 
law.  If  the  water  is  taken  out  of  the  stream,  it  cannot  be  returned 
at  such  an  angle  that  the  current  will  cause  injury  to  the  property  of 
another  owner.^^  If  the  deflection  of  current  is  in  a  navigable  stream 
so  that  it  results  in  a  public  nuisance  a  private  individual  cannot  com- 
plain unless  he  has  suffered  an  injury  peculiar  to  himself.*^ 

^Lehigh  Bridge  Co,  v.  Lehigh  Coal  d  proprietor's  pond,  if  the  result  will  be 

2l^ai7.  Co.  4  Rnwle,  9,  26  Am.  Dec.  111.  to  hasten  the  flow  of  the  water  and  fill 

^Fordyce  v.  Russell,  59  Ark.  312,  27  the  pond  with  sand.     Hulme  v.  Shrerr. 

S.  W.  82.  4  N.  J.  Kq.  116. 

*nenry  v.  Vermont  G.  R.  Co,  30  Vt.  If  the  cutting  of  an  artificial  chan 

638,  73  Am.  Doc.  329 ;  Covington  Harbor  nel  for  a  stream  causes  an  obstructicm 

Co,  v.  Phoenix  Bridge  Co,  10  Ohio  Dec.  of  the  old  channel,  and    the    water   is 

Reprint,  657.  turned  back  into  the  old  channel  with- 

•  10  Ohio  Dec.  Reprint,  657.  out  removing  such  obstructions,  tberebj 

^^Briscoe    v.    Young,    131    N.-  C.    386,  c&using  injury  to  the  land  of  another, 

42  S.  v..  893 ;  Valley  R.  Co,  v.  Franz,  43  such  damages  may  be  recovered  of  the 

Ohio  St.  623,  4  N.  E.  88.  person  who  cut  the    artiflcial    channel. 

The  upper  proprietor  cannot    cut    a  BrtMroe  v.  Young,  131  N.  C.  386,  42  S. 

tail  race  so  as  to  turn  the  water  into  E.  893. 

the  foot  instead  of  the  head  of  the  lower  "  A  bill  in  equity  to  enjoin  or  abate 
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487.  Hastening  flow  of  water. —  The  upper  owner  may  inflict  great 
injury  on  the  lower  one  by  sending  the  water  down  the  stream  in 
greater  quantities  than  the  natural  flow.  The  channel  of  the  stream 
has  been  formed  by  the  water  which  is  accustomed  to  flow  in  it,  and  if 
a  much  greater  quantity  is  turned  into  the  stream  the  channel  is  not 
sufficient  to  carry  it  and  it  may  overflow  its  banks  to  the  injury  of  the 
adjoining  land.  The  upper  owner  is  not  bound  to  interfere  with  the 
natural  flow  of  the  water  or  control  it  so  as  to  prevent  injury  to  the 
lower  owner.*  But  if  the  upper  owner  has  stored  the  water  in  a  pond, 
he  cannot  remove  the  barriers  and  let  the  water  run  down  the  channel 
at  his  pleasure,  if  the  result  will  be  injury  to  the  low^er  owner.*  And 
water  taken  from -another  stream  cannot  be  turned  into  the  channel 
to  the  injury  of  the  lower  owner.*  But  a  change  in  the  watershed  of 
the  stream,  which  only  slightly  and  occasionally  enlarges  the  flow 
within  the  capacity  of  the  stream,  is  not  actionable.^  And  if  the  in- 
creased flow  of  the  water  occasioned  no  more  injury  to  the  lower  pro- 
prietor than  would  have  occurred  in  the  absence  of  the  act  of  the 
upper  owner,  there  is  no  ground  of  complaint*  If,  however,  the  in- 
creased flow  infringes  the  rights  of  the  lower  owner  and  is  against 


aa  A  public  nuisance  a  runway  for  logs 
on  the  ground  that  it  wiU  divert  the 
course  of  a  navigable  river  must  be  filed 
by  one  who  hntt  sustained,  or  is  in  dan- 
^r  of  sustaining,  special  damages.  8t. 
Louis  V.  Knapp  8,  d  Co,  Co,  2  McCrary, 
516,  6  Fed.  221. 

*e!chwariz  v.  Nie,  29  Ind.  App.  329, 
64  N.  E.  619;  Wegenast  v.  Ernst,  S  U. 
C.  C.  P.  456. 

•Dubois  v.  OUiub,  52  Pa.  238. 

Where,  for  two  himdred  and  fifty 
years,  a  corporation  had  been  in  the 
habit  of  opening  the  sluices  of  a  stream 
to  let  f^o  the  water  in  time  of  flood,  and 
on  various  occasions  had  asserted  its 
right  to  do  5K)  against  persons  who  shut 
down  the  sluice  gates  which  had  been 
opened  by  its  order,  a  good  easement  in 
law  exists,  unaffected  by  the  fact  that 
the  exercise  of  it  also  benefits  lands  be- 
longing to  other  persons.  Simpson  v. 
Godmanchester  [1897]  A.  C.  696,  77  L. 
T.  N.  S.  409,  66  L.  J.  Ch.  N.  S.  770. 

•Tillofson  V.  Smiih,  32  N.  H.  94,  64 
Am.  l>ec.  355:  Etut  Jersey  Water  Co.  v. 
Bigelotc,  60  N.  J.  L.  201,  38  Atl.  631; 
Aterriti  v.  Parker,  1  N.  J.  L.  460; 
rUittsmouth  Water  Co,  v.  Smith,  57 
Neb.  579,  78  N.  W.  275. 

Where  the  natural  flow  of  a  stream 
has  been  increased  to  the  injury  of  other 
riparian  owners,  equity  may  determine 
Vol.  II.— Waters,  103. 


the  amount  of  such  increase  and  the 
method  of  preventing  in  the  future  the 
use  of  such  increased  flow.  Skowhegan 
Water  Po^cer  Co,  v.  Weston,  94  Me.  285, 
47  Atl.  516. 

*Bainard  v.  ^evoton,  154  Mass.  255,  27 
N.  E.  095. 

'  Where,  during  an  extraordinary 
rainfall,  a  canal  company,  to  prevent 
the  breaking  of  the  canal  banks  and  the 
flooding  of  the  adjoining  country,  opened 
a  sluice  and  thereby  cast  into  a  brook 
more  water  than  it  could  carry  off,  re- 
sulting in  the  flooding  of  the  plaintiff's 
mines,  which,  had  the  sluice  not  been 
opened,  would  have  been  flooded  with  the 
rest  of  the  country  through  the  inevi- 
table breaking  of  the  banks  of  the  canal, 
it  was  injuria  absque  damno  and  the 
mine  owner  could  not  recover.  This  de- 
cision was  based  upon  the  ground  that 
the  mine  owner  would  have  suffered  the 
same  damage  had  not  the  sluice  been 
openrd.  and  the  court  did  not  decide 
whether,  under  such  circumstances  of 
imminent  peril  to  life  and  property,  the 
act  of  opening  the  sluice  was  in  point 
of  law  wrongful  so  as  to  have  entitled 
the  plaintiff  to  recover  if  the  extent  of 
the  injury  was  increased  thereby. 
Thomas  y/ Birmingham  Canal  Co.  49  L. 
J.  Q.  B.  N.  S.  851,  43  L.  T.  N.  S.  435,  45 
J.  P.  21. 
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his  will,  the  fact  that  it  benefits  his  land  will  not  deprive  him  of  his 
right  of  action.*  Water  having  a  time  relation  as  well  as  a  space  re- 
lation, both  being  fixed  by  nature,  there  is  no  moi-e  right  in  an  adja- 
cent  proprietor  to  alter  the  one  than  tlie  other."^  And  therefore  tbe 
upper  owner  cannot  remove  natural  ledges  of  rock  in  such  a  ^ay  as 
to  flood  the  lower  land.®  So,  if  the  channel  of  the  stream  has  been 
gradually  filled  so  that  the  natural  flow  has  been  altered,  a  riparian 
owner  cannot^  by  removing  the  accretion,  restore  the  same  to  its 
ancient  course  and  velocity  to  the  injury  of  an  upper  proprietor  who 
has  made  improvements  on  the  faith  of  the  changed  condition.'  But 
the  owner  of  a  spring  is  not  liable  for  the  increased  flow  of  water  from 
it,  caused  by  his  cleaning  it  out  and  walling  it  up  so  as  to  keep  the 
water  in  one  channel,  rather  than  to  let  it  spread  over  the  ground 
and  make  a  wet  and  spongy  place  of  the  land.^^  And  where  a  culvert 
through  which  the  water  of  a  stream  passed  under  a  railroad  caved  in 
and  obstructed  its  flow  imtil  great  quantities  had  accumulated,  the 
railroad  company  was  held  not  liable,  in  the  absence  of  negligence 
on  its  part,  for  injuries  resulting  from  its  removing  the  obstruction 
and  setting  the  water  free.**  Equity  will  not  restrain  one  from  causr 
ing  an  increased  flowage  in  a  stream  onto  die  lands  of  another,  unless 
it  was,  or  threatened  to  be,  injurious  to  such  lands." 

If  authority  is  given  by  statute  to  hasten  the  flow  of  the  stream  in 
case  the  channel  is  kept  unobstructed  the  grantee  will  be  liable  in  case 
he  sends  the  water  down  ^vithout  complying  with  the  conditions.  So, 
in  Geddis  v.  Bann  Bcservoir,^^  it  was  held  that  the  defendants,  who 
were  authorized  by  statute  to  impound  waters  in  time  of  flood  for  the 
purpose  of  incrreasing  the  supply  of  water  in  the  river  at  certain 

*TiHot8on  Y.  Smith,  32  X.  H.  94,  64   nel  will  carry  down  the  water  is  times 
Am.  Dec.  3;')5.  of  freshet  in  such  volume  as  to  endanger 

Uirant  v.  Kuglar,  81  Ga.  637,  3  L.  R.   his    dam.     Hyatt   v.    Alhro,    121   UlA. 
A.  600,  12  Am.  St.  Rep.  348,  8  S.  E.  878.    638,  80  N.  W.  641. 

In  an  action  for  causing  the  washing       *Withera  v.  Purchase,  60  Lt  T.  N.  S. 
away  of  land  by  removal  of  stones  from   819. 

the  river,  evidence  is  not  admissible  of  But  in  an  earlier  case  it  had  been  hetd 
a  similar  effect  from  the  removal  of  that  a  riparian  owner  may  remove  shoaU 
stones  in  another  place  unless  it  is  shown  from  the  stream  without  liability  to  & 
that  all  the  conditions  of  the  two  events  lower  owner  for  overflow  of  the  stream 
are  tho  same.  Hawks  v.  Oharlemont,  by  the  hastening  of  the  flow.  Rhodes  r. 
110  Mass.  110.  Airedale  Drainage  Comrs,  L.  R.  1  C.  P. 

■  So  an  upper  riparian  proprietor  will   Div.  402,  45  L.  .7.  C.  P.  N.  8.  861,  36  L. 
be  enjoined  from  deepening  the  channel  T.  N.  S.  46,  24  Week.  Rep.  1063. 
of  a  river  so  as  to  lower  lakes,  consti-       "^WaffU  v.  Porter,  61  Barb.  130. 
tuting  an  enlargement  of  it  for  the  pur-       "lfi7/#  v.  Greenville  d  O.  R.  Co.  13  S. 
pose  of  reclaiming  the  land  overflowed   C.  97. 

by  thorn,  where  it  will  deprive  a  lower       ^Sloan  v.  James,  13    Pa,   Super.  Ot. 
mill  owner  of  power  during  a  portion  of   399. 
the  year,  and  the  deepening  of  the  chan-       *»S.  R.  3  App.  Cas.  430. 
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seasons  of  the  year  and  to  send  it  into  that  river  tlirongh  the  channel 
of  another  river  and  to  cleanse  and  scour  the  river  through  which  tlie 
water  was  to  be  conducted,  they  are  liable  for  flooding  land  along  such 
river  by  their  failure  to  cleanse  and  keep  the  channel  of  the  same  in 
proper  condition  for  the  flow  of  the  water  that  had  to  pass  through  it. 
488.  Hastening  by  drainage. —  Drainage  being  necessary  to  fit  the 
land  for  successful  occupation,  and  the  streams  being  the  natural 
channels  of  drainage,  the  flow  of  the  surface  water  may  be  hastened 
into  the  streams  so  far  as  it  can  be  done  without  flooding  lower  prop- 
erty. It  has  even  been  held  that  the  right  to  the  use  of  natural  drains 
in  their  natural  condition  for  drainage  is  as  much  publici  juris  a* 
the  right  to  navigate  rivers  for  navigation ;  and  at  common  law  no  one 
may  obstruct  them  to  the  injury  of  another.^  The  lower  owner  can- 
not conii)lain  that  the  water  is  made  to  flow  at  one  time,  rather  than 
left  to  find  Its  way  more  gradually  past  his  property,  provided  the 
capacity  of  the  stream  is  not  exceeded.-  But  the  upper  owner  cannot 
be  permitted  to  relieve  his  land  of  surface  water  by  casting  it  in  a 
bi^dy  onto  the  land  of  the  lower  owner ;  nor  can  he  accomplish  that  re- 
sult by  casting  it  into  a  stream  in  such  quantities  that  the  capacity  of 
the  stream  is  exceeded  and  the  water  overflows  its  banks  and  inun- 
dates the  property  of  the  lower  owner.®    Nor  can  the  area  of  drainage 

*Brawn  v.  Keener,  74  N.  C.  714.  But  under  the  civil  law  the  upper  pro- 

*MeComiick  v.  Horan,    81  N.  Y.  86,  prietor  cannot   send   down   more  water 

37  Am.  Rep.  479 ;  Noonan  v.  Albany,  79  than  is  accustomed  to  flow  in  the  stream. 

N.  Y.  470,  35   Am.  Rep.  640;   Waffle  v.  Frecfiette   ▼.    La    Compagnie   Manufao- 

Sew  York  O.  IL  Co,  53  N.  Y.  11,  13  Am.  turiere,  L.  R.  9  App.  Cas.  170,  63  L.  J. 

Rep.  467,  Affirming  68  Barb.  421 ;  Sow-  C.  P.  N.  S.  20,  50  L.  T.  N.  S.  62. 

ers  ▼.  Skiff,  16  La.  Ann.  301;  Spink  v.  A  landowner  may  collect  the  surface 

Coming,  61  App.  Div.  84,  70  N.  Y.  Supp.  water  of  his    land   and    water    drained 

143;  Hicks  v.  Ou>cn8boro,  6  Ky.  L.  Rep.  from  wells  thereon  and  discharge  them 

225;  Mizell  v.  MoOotcan,  120  N.  C.  134,  into     an      artificial      stream      running 

26  8.  Vj.  783:  Mizell  v.  MoQowan,  129  through  his  land,  provided  it  is  done  in 

NF.  C.  93,  86  Am.  St.  Rep.  706,  39  S.  £.  the  reasonable  use  of  his  land,  and  the 

729 ;  Treat  v.  Bates,  27  Mich.  390 ;  Mar-  volume  of  water  in  the  stream  is  not 

tin  V.  Riddle,  26  Pa.  416  note ;  Ko/nka-  increased  beyond  the  natural  capacity  of 

kee  d  8,  R.  Co.  v.  Horan,  131  111.  309,  the  stream  to  discbarge  it,  and  adjoining 

23  N.  E.  621,  Aflirming  30  III.  App.  558;  land   is  not  thereby  overflowed  and  in- 

Hailcy  v.  Sokmizius,  53  N.  J.  Eq.  235,  jured.    Jackman  v.  Arlington  Mills,  137 

12  Atl.  732,  32  Atl.  219,  Affirming  48  N.  Mnss.  277. 

.1.  Eq.  409,  22  Atl.  732.  'McCormiok  v.  Horan,  81  N.  Y.  86,  37 

A  railroad  which  drains  its  roadway  Am.  Rep.  479 ;  Jenkins  v.  Wilmington  ^ 

into  the  natural  drainage    channel    for  W.  R.  Go.  110  N.  C.  438,  15  S.  E.  193. 

MUch  waters,  which  channel  has  been  oc-  But  if  the  cutting  of  ditches  by  the  up- 

(Mipied  by  the  lando\vners  for  an  artifi-  per     proprietor    on    a    natural    stream 

om\  drainage  ditch  intended  to  drain  the  causes  such  an  increase  of  the  flow  of 

land  above  the  embankment  before  its  water  in  the  stream  that  it  overflows  its 

oonfttruction,    is   not    liable    if    an     in-  banks  to  the  damage  of  a  lower  proprie- 

cr»>ased     volume     of     water   is   thereby  tor,  the  latter  has  no  right  to  dam  back 

thrown  upon  lo\/er  lands.    New  York,  P.  the  stream.     Williams  v.  Gale,  3  Harr. 

ti  N,  R.  Co,  Y.  Jones,  94  Md.  24,  50  Atl.  &  J.  231.    That  is  not  the  proper  remedy 

423.  for  the  injury. 
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be  increased  bv  taking  the  water  out  of  its  natural  course  and  casting 
it  into  tho  stream,  if  injury  is  tliereby  caused  to  the  lower  owner.^ 
It  has  been  held  that  the  owner  of  land  through  which  a  stream  flows 
may  increase  the  volume  of  water  by  draining  into  it,  without  any 
liability  for  damages  to  a  lower  o>\'ner,  as  tlie  upper  owner  has  the 
right  to  all  the  advantages  of  drainage  or  irrigation,  reasonably  used, 
which  the  stream  may  give  him.^  But  that  doctrine  must  be  limited 
to  cases  where  the  capacity  of  the  stream  is  not  exceeded*  That  au 
upper  proprietor  increases  the  flow  of  water  beyond  the  natural  flow 
does  not  give  the  lower  proprietor  the  right  to  fill  up  the  channel  en- 
tirely and  prevent  the  waters  flowing  therein.® 

IV.  Change  in  channel  of  stkeam. 

489.  No  right  to  change  channel. — The  channel  in  which  a  stream 
flows  is  a  component  part  of  the  stream  itself,  and  one  owner  cannot 
change  the  flow  of  the  water  to  another  channel  to  the  injury  of  a 
lower  proprietor  without  being  liable  for  the  injury.*  If  a  pond  is 
fed  by  a  natural  stream,  the  owner  cannot  cut  an  outlet  for  it  which 
will  throw  the  water  on  the  land  of  another  person  at  a  point  differ- 
ent from  its  natural  course.^     A  riparian  owner  has  a  right  to  have 

*MisfaeU  v.  McOotcan,  125  N.  C.  430,  water  course  and  has  constituted  sudi 

84  8.  E.  638 ;  Hocutt  v.  Wilmington  &  water  way  ever  since  his  ownership  of 

W,  R.  Co.  124  N.  C.  214,  32  S.  E.  681 ;  the  premises  throu^rh  which    it   puses 

Knuffman  v.  Oriesemer,  26  Pa.  407,  67  precludes  recovery  for  injury  to  his  hay 

Am.  Dec.  437 ;  Staton  v.  Norfolk  d  O,  R.  in  the  draw  by  an  additional  flow  of  wa- 

Co.  109   N.  G.  337,  13   8.  £.  933;    WU-  ter  therein  because  defendant  drained  a 

liama  v.  Union  Improv,  Co.  1  Pa.  Dist.  pond  therein,  when  plaintiff  also  admits 

R.  288;  Getting  v.  Union  Improv,  Co.  1  that  the  water  generally  from  that  por- 

Kulp.  493.  tion  of  the    country    drained    into   the 

An    upper    proprietor    cannot    cut    a  draw.    Rath  y.  Zemhleman,  49  Nd>.  351.. 

ditch  and  divert  the  water  for  the  pur-  68  N.  W.  488. 

pose  of  protecting  his  meadow  from  over-  ^Miller  v.  Lauhach^  47  Pa.  154,  86  Am. 

flow  if  the  effect  will  be  to  increase  the  Dec.  521. 

flow  of  the  water  in  the  stream  to  such  8o  it  has  been  said  that  there  can  be 
an  extent  as  to  injure  the  dam  of  a  no  recovery  by  the  lower  owner  for  in- 
lower  proprietor.  Kay  v.  JTirfc,  76  Md.  juries  caused  by  merely  enhancing  the 
41,  35  \ni.  St.  Rep.  408,  24  Atl.  326.  flow   of    the    surface     water     into    the 

Tf   upper   riparian    owners    turn    so  stream.    Ve»rport  News  d  M.  Valley  Co. 

much  water  into  a  stream  as  to  overflow  v.  Wilson,  16  Ky.  L.  Rep.  262. 

its  banks  and  thus   flood  lands  below,  ^Bloomer  v.  Moras,  68  N.  Y.  623. 

the  lower  owner  may  justly  complain;  ^McLean  v.  Crosson,  33  U.  C.  Q.  B. 

but  if.  in  derogation  of  the  right  of  the  448 ;   Wholej/  v.  Caldtcell,  108  Cal.  95. 

upper  owner  to  drain  into  the  stream  30  L.  R.  A.  820,  41  Pac,  31- 

in  such  quantity  as  not  tq  exceed  its  ca-  If  one  has  ancient  ponds  which  are  re- 

pacity,  the  lower  o^ner  erects  a  build-  plenishcd  by  channels  from  a  river  he 

ing  below  the  level  of  the  banks,  he  can-  cannot  change  the  channels  if  any  prej- 

not    cmnplain.     Hioks    v.  Owensboro,  6  udice  accrue  to  another  by  such  aetior. 

Ky.  L.  Rep.  225.  Dvncomhe  v.  Randall,  Hetley,  32. 

An  admiRsion    by    plaintiff    in    open  ^Yemwn  v.  Wheeler ^  35  Hun,  63. 
court  that  a  draw  constitutes  a  natural 
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the  water  of  a  stream  continue  to  flow  in  its  natural  course,  undimin- 
ished in  quantity  except  by  reasonable  and  lawful  use  by  upper 
riparian  owners,  and  has  therefore  the  right,  as  against  those  not 
riparian  owners,  to  protect  and  maintain  the  banks  above  his  land  in 
their  original  and  accustomed  condition  so  as  to  prevent  the  diversion 
of  the  water  into  other  channels.*  Heirs  who  partition  their  ances- 
tor's land  between  them  w^ithout  reserving  any  right  as  to  the  flow  of 
a  brook  through  tlie  property  must  permit  the  brook  to  flow  in  its 
ancient  course,  although  the  ancestor,  for  the  benefit  of  his  business 
while  he  was  owner  of  the  entire  tract,  shifted  the  flow  of  the  brook 
from  place  to  place  on  the  land.^  The  one  who  attempts  to  change  the 
course  of  a  stream  is  liable  for  the  creation  of  a  nuisance  if  he  causes 
it  to  enter  the  property  of  the  lower  owner  at  a  new  point'  One  who 
undertakes  to  change  the  channel  of  a  stream  must  see  that  the  capac- 
ity of  the  new  channel  is  in  all  respects  equal  to  the  old  one,  and  he 
will  be  liable  for  injuries  caused  by  the  overflow  of  the  stream  in  case 
it  is  not  80.  And  the  fact  that  the  size  is  greater  than  that  of  the  old 
channel  will  not  relieve  him  from  liability  if  it  is  constructed  in  such 
a  manner  as  to  be  more  likely  to  overflow.*    The  lower  owner  cannot 

*Cox  ▼.  Bernard,  «39  Or.  53,  64  Pac  right  to  modify  and  limit  its  current  up* 

860.  on  his  own  property  to  suit  his  conveni- 

*Macomber  v.  Godfrey^  108  Mass.  219,  ence,  and  may  construct  and  maintain 

11  Am.  Rep.  349.  embankments  thereon  for  such  purpose, 

'Jjeamed  v.  Castle,    78    Cal.    454,    18  if  he  exercises  this  right  with  a  just  re- 

Pac.   872,  21    Pac.  11;    Porter   v.    Dur-  gard  tn  the  rights  of  otliers;  but  he  can- 

*aw,  74  N.  C.  7G7 ;   Mamwell  v.  Shirts,  not  thereby  divert    the    waters    of    the 

27  Ind.  App.  529,  87  Am.  St.  Rep.  268,  river  from  his  own  lands  and  cause  them 

•1   N.  E.    764;    Wofxlworth   v.  Ocnesee  to  flow  over  and  upon  those  of  his  neigh- 

Paper   Co,  18   App.  Div.  610,  46    N.  Y.  bor,  to  the  latter's  injury,  however  bene- 

Supp.  99.  ficial  it  may  be  to  his  own  lands.   Crate- 

In  32  .Assize,  2.  an  assize  of  nuisance  ford  ▼.  liatnbOf  44  Ohio  St.  279,  7  N.  E. 

was  maintained  for  the  drawing  away  429. 

of  a  river  by  means  of  a  ditch,  whereby  A  person  has  no  right  to    change    a 

the  grounds  of  the  plaintiff    were    sur-  natural  water  course  through  his  lands 

rounded.  so  as  to  throw  the  water  on  the  lands 

Tlie  fact  that  surface  water  accumu-  of  a  lower  proprietor  in  a  new  place, 
lates  in  a  water  course  or  greatly  in-  And  if  he  does  this  by  confining  said 
creases  the  flow  of  water  at  times  will  water  course  into  a  sewer,  and  the  lower 
not  defeat  a  recovery  for  diverting  the  proprietor  thereafter  constructs  a  con- 
water  course  so  as  to  cast  the  water  necting  sewer  through  his  lands  for  the 
upon  another's  land.  Pyle  v.  Richards,  passageway  of  said  w.iters,  the  latter 
17  Neb.  180,  22  N.  W.  370.  will  not  be  liable  for  damages  resulting 

An  instruction  is  erroneous  which  de-  from  the  bursting  of  the  sewer  above, 

idea  the  right  of  recovery  for  the  over-  caused  by  the    obstructions    said    lower 

flow  of  land,  caused  by  the  filling  up  of  sewer  offered  to  the  flow  of  the  water, 

a  culvert  and  construction  of  a  drainage  unless  it  is  affirmatively  show^n  that  said 

ditch  in  its  place,  if  the  land  was  at  all  lower  proprietor  failed  to  use  ordinary 

subject  to  overflow  before  the  commis-  care  and  skill  in  the  construction  of  his 

sion  of  those  acts.     Oulf,  C.  <C-  B,  F.  R.  aewer.    Kiles'   Works  v.   Cincinnati,    2 

Co,  V.  WisJiart,  28  Tex.  Civ.  App.   162,  Disney,  400. 

66  S.  W.  860.  •Tlic   question   involved   in  this   case 

Each  proprietor  on  a  river    has    the  was  whether  a  person  divertiag  a  stream 
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recover  if  the  capacity  of  the  new  channel  was  the  same  as  the  old 
and  the  injury  would  have  been  the  same  had  the  change  not  been 
made.^  But  one  diverting  the  waters  of  a  stream  from  their  natoral 
channel  and  turning  the  same  into  a  public  ditch  by  erecting  a  dam 
across  the  stream  is  not  relieved  from  liability  for  the  damages  resollr 
ing  to  an  owner's  land  by  being  flooded  to  a  greater  extent  than  before, 
caused  by  the  increased  volume  of  water  in  the  ditch,  because  such 
land  would  have  been  flooded  at  the  time  complained  of  without  such 
diversion,  owing  to  an  unusually  heavy  rain.'  The  same  rule  with  re- 
spect to  liability  applies  against  one  who  removes  the  banks  of  a  water 
course  so  as  to  permit  the  stream  to  take  a  new  channel  of  its  own 
force.*  The  riparian  owner  cannot  justify  the  change  of  channel  even 
when  necessary  to  protect  his  o^vn  interests.^^  The  o\^Tier  of  land 
through  which  a  stream  runs  may  repair  the  banks  and  prevent  the 
water  from  making  a  new  channel,  but  in  so  doing  he  will  not  be  per- 
mitted to  narrow  the  channel  so  as  to  inflict  an  injury  on  lower  own- 
ers. ^^  Or  to  place  obstructions  in  the  stream  so  as  to  cause  it  to  change 
its  channel.**  The  accustomed  course  of  a  stream  which  riparian 
owners  are  entitled  to  say  must  not  be  disturbed  is  not  to  be  found  m 
historical  research,  but  is  that  which  is  its  natural  and  apparently 
pennanent  course  at  the  time  when  the  right  is  called  in  question.'^ 
A  plantation  owner  whose  property  would  be  damaged  by  the  proposed 

into  a  new  channel  was  relieved  from  jured  by   a    nuisance   may    proceed  to 

liability  for  resulting  injuries  by  con-  abate  it  so  as  to  justify  him  in  turing 

structing  a  new  channel  of  as  great  or  the  water  of  the  lake  in  another  diree- 

greater  cubical  capacity    than    the   old  tion  from  that  of  its  ancient  flow.  Mohir 

one.     The  court  in  holding  that    they  v.  Oavlt,  10  Wis.  513,  78  Am.  Dec  687. 

were  not  relieved  declared  that  it  was  A  landowner   cannot   justify  an  ob 

of  the  opinion  tliat  persons  making  a  struction  or  alteration  of  an  open  water 

new  channel  for  their  own  convenience  course  by  showing  that  his  action  waa 

were  bound  to  construct  it   in   such    a  necessary  after  a  public    highway   had 

manner  that  it  would  be  capable  of  con-  been  located  across  it,  as  he  has  his  re- 

veying  all   the  water  that  might   flow  dress    against    the     public    authorities, 

into  it  from  all  ordinary  floods  and  rain-  Johnston  v.  Hyde,  33  N.  J.  £q.  632. 

falls.     Fletcher  v.  Smith,  L.  R.  2  App.  ^Hargreav€8  v.  Kimherly,  26  W.  Va. 

Oas.  781,  47  L.  J.  Exch.  N.  S.  4,  37  L.  T.  787,  53  Am.  Ren.  121. 

N.  S.  367,  26  Week.  Rep.  83.  W^ere  a  landowner  narrows  the  nat- 

^Rock  Island  d  P.  R.  Co.  v.  Knapp,  ural  course  of  a  run  on  his  land  so  as 

173  111.  211),  50  K.  E.  663;   Culf,  C.  eg  to  cause  water  to  flow  upon   the  prop 

/?.  F.  R.  Go.  V.  Wishart,   28   Tex.    Civ.  erty  of  another,  and  it  appean  that  the 

App.  102,  06  S.  W.  860;  Hargreavea  v.  obstruction  placed  in  the  river  for  the 

Kimlx.rlyj  26  W.  Va.  787,  53  Am.  Rep.  purpose  oi  narrowing  the  channel  may 

121.  be  removed,  damages  will  not  be  award- 

"TocW  V.  Bodger,  1 34  Iiid.  204,  33  N.  ed  as  for  a  permanent  injury,  but  onlj 

E.  063.  for  the   damages   sustained  up  to  the 

"liyrd  V.  Blesmng,  11  Oliio  St.  365.  time  of  the  suit.    Ihid. 

**The    accidental    washing    of     earth  ^Wmiendaiz  v.  Stillman,  67  Tex.  45^^. 

from  the  outlet  of  a  lake  so  as  to  cause  3  S.  W.  678. 

an  obstruction  to  the  flow  of  the  water  ^'Withers  v.  Purchwe,  60  L.  T.  N.  8. 

and  raise  the  level  of  the  lake  is  not  a  819. 
nuisance  within   the   rule  that   one  in- 
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eutdng  of  a  canal  across  the  bank  of  a  river,  whereby  the  stream 
would  be  made  to  Mow  tJirough  the  cultivable  portion  of  his  land  on 
which  was  situated  the  most  valuable  buildings  and  improveracnb?, 
ia  entitled  to  enjoin  the  work,  although  imdertaken  in  pursuance  of 
a  contract  entered  into  with  the  state  board  of  engineers,  where  the  en- 
terprise is  only  an  experiment  inaugurated  in  the  interest  of  a  few 
private  persons  for  their  own  advantage,  and  it  cannot  be  upheld  as 
an  exercise  of  the  police  power  or  under  the  levee  laws.^* 

480.  Change  effected  by  negligence.—  The  liability  for  negligently 
effecting  a  change  in  the  channel  of  a  stream  is  as  great  as  though  the 
change  was  effected  intentionally.  Thus,  if  a  landowner  digs  a  trench 
through  his  land  so  near  to  a  stream  that  the  water  breaks  through 
and  follows  the  line  of  the  trench,  he  will  be  liable  for  injuries  in- 
flicted on  his  neighbor.^  And  the  damage  in  such  cases  may  be  shown 
by  a  comparison  of  the  condition  of  the  land  before  and  after  the 
changa  But  the  improvement  caused  to  defendant's  land  by  the 
change  cannot  be  considered.^  The  upper  proprietor  will  be  liable 
for  throwing  rocks  and  debris  into  the  stream  so  as  to  cause  it  to 
change  its  course  and  cut  a  new  channel  on  the  land  of  the  lower  pro- 
prietor.* So,  a  raili-oad  company  is  liable  if,  in  constructing  its  road- 
bed it  throws  rocks  by  blasting  into  the  stream  in  such  a  way  as  to 
change  its  course.^ 

*H7»aff'9c    V.  Trezevant,    38    La.    Ann.       *Watts  v.  Norfolk  d  W.  R.  Co.  30  W. 

7^  Va.   300,  23  Js,  R.  A.  674,  46  Am.  St. 

^Moljean    v.  Crosson,  33    U.  C.  Q.  B.  Rop.  804,  10  S.  E.  521. 
448;  Roberts  v.  Vest,  126  Ala.  356,  28        Where  one  grants  to  a  railroad  coin- 
So.  412.  pany  n  strip  of  land  for  its  use  in  the 

One  may  not    excavate    in    a    public  constrnction  of  a  railroad,  all  damagos 

fltreet  or  on  his    own    land    with    such  to  the  residue  of  the  tract  arising  from 

want  of  caution  that  adjoining  owners  the  construction,  which  can  be  taken  iu- 

will  be  injured  by  flood  water  of  a  river  to  consideration  in    the    assessment    of 

whose  course  is  changed  as  a  result  of  compensation     under     proceedings     for 

the  excavation.     Rau  v.  Minnesota  Val-  condemnation,  are  released,  and  he  can- 

tey  B,  Co,  13  Minn.  442,  Gil.  407.  not  recover  therefor  against  the    com- 

Thc  owner  of  land  is  entitled  to  recov-  pany.    Hence,  where  the  company  builds 

er   for  damages  thereto   caused   by  the  on  the  land  granted  a  wall  to  stay  and 

wetting  and  sanding  thereof    resulting  support  its  road  and  protect  it  against 

trom  the  change  of  conditions  brought  the  inroads  of  a  stream,  and  the  wall 

about  by  the  cutting  of  a  ditch  for  the  di^•erts  and  obstructs  the    stream    and 

drainage  of  other  lands,  which   turned  diminishes  and  destroys  the  capacity  of 

a  creek  into  the  stream    on    which    his  a  watorwheel  to  operate  the  mills  of  the 

land  was  situated  at  a  point  higher  up  gi'antor.    the    grantor    cannot     recover 

than  it  bad  previously  entered  it.  wheth-  against  the  company,  where  it  appears 

er  SQch    act  was    the    direct    and    only  that  such  damage  could  have  been  taken 

eacrae  of  the  damage,  or  set  in  motion  into  consideration  in  the  condemnation 

other  causes  which  contributed  thereto,  proceeding,  and   that  the  company   had 

Ckeeves  v.  Danielly,  80  Ga.  114,  4  S.  E.  not  been   negligent   in  constructing  tlie 

002,  74  Ga.  712.  wall.    Under  the  same  rule  the  grantor 

•Cheeves  v.  Danielltf,  74  Ca.  712.  cannot  recover  for  injurj-  to  his  private 

^Neirvort    'Sacs    d-    M.   Valley    Co.  v.  ferry  by  the  construction   of   tln»  road. 

WiUon]  16  Ky.  L.  Rep.  202.  Ihid. 
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491.  Bights  conferred  by  change  of  channel. —  The  sudden  change 
of  the  course  of  a  stream,  whereby  it  flows  upon  the  property  of  one 
whose  land  it  did  not  formerly  touch,  gives  him  no  right  to  the  flow, 
but  the  one  on  whose  land  the  change  occurred  may,  in  case  he  acts 
witliin  a  reasonable  time,  restore  the  stream  to  its  ancient  channel' 
And  in  case  the  stream  is  turned  out  of  its  course  to  the  injury  of  a 
lower  owner,  he  may  restore  the  stream  to  its  ancient  course  or  compel 
the  one  responsible  for  the  change  to  do  so.*  Twenty  years'  adverse 
possession  of  a  diverted  water  course  is  indispensably  necessary  to 
defeat  the  rights  of  the  owner  of  the  ancient  channel  in  the  absence  of 
estoppel  or  other  equity  which  will  prevent  assertion  of  the  right.^  So, 
a  riparian  proprietor's  rights  in  an  ancient  stream  are  not  lost  by  re- 
cent alteration  in  the  stream  made  by  him,  such  as  straightening  its 
crooked  course  so  that  it  flows  directly  onto  his  land,  where,  before, 
it  meandered  a  short  distance  down  a  lane  bounding  his  premises  and 
then  onto  his  land.'^  But  the  one  having  the  right  to  change  the 
stream  to  its  ancient  course  may  estop  himself  from  doing  so  by  act^ 
which  will  make  it  detrimental  to  another  to  do  so.*^  In  one  case  the 
court  held  that  a  riparian  proprietor  has  no  right  to  go  upon  another's 
land  and  restore  to  the  old  channel  the  water  which  has  been  suddenly 
diverted  by  the  act  of  God  so  as  to  flow  elsewhere.®    The  court  bases 

^Pierce  v.  Kinney,  69  Barb.  66;  Jones  ing  ground  and  weakening  the  embank- 
V.  Turner,  46  Barb.  627 ;  Slater  v.  Fow,  ment  close  to  the  weir»  and  will  prevent 
6  Hun,  544;  Tuthill  v.  Scott,  43  Vt.  526,  the  mill  owner  from  operating  hi»  mill 
6  Am.  Rep.  301.  from   which   he   will   suffer  irreparable 

Thac  one  merely  protected  himself  damage.  McSicitiey  v.  Haynes,  1  Ir.  Gq. 
against  the    flow    of    the    waters    of    a   Rep.  322. 

stream  on  his  lands  by  draining  it  back  KJwiipbell  v.  Smithy  8  N.  J.  L.  172, 
into  its  old  channel,  from  which  it  had    14  Am.  Dec.  400. 

previously  been  diverted  by  an  adjoin-  *Hnll  v.  Sv^ft^  6  Scott,  167,  4  Bing. 
ing  landowner,  is  a  good  defense  to  an  N.  C.  381,  1  Arnold,  167,  7  L.  J.  C.  P. 
action  by  such  adjoining  landowner  for   N.  S.  209. 

damages  for  the  overflow  of  his  land  *8m%th  v.  Muegrove,  32  Mo.  App.  241. 
caused  thereby.  Harding  v.  Whitney,  A  riparian  owner  who  filed  an  original 
40  Ind.  379.    '  bill  to  enjoin  another  from  changing  the 

An  appropriator  has  a  right  as  channel  of  a  natural  water  course,  and 
against  a  subsequent  purchaser  from  the  afterwards,  after  an  order  of  court  di- 
United  States  to  go  upon  the  latter's  recting  such  other  to  construct  an  artifi- 
land  and  remove  obstructions  in  the  bed  cial  channel  on  the  same  level  and  of 
of  the  stream  so  as  to  cause  its  waters  equal  capacity  to  the  natural  channel, 
to  flow  in  their  natural  channel  to  the  filed  a  supplemental  bill  seeking  to  corn- 
point  of  diversion.  Ware  v.  Walker,  70  pel  such  other  to  construct  the  artifi- 
Cal.  691,  12  Pac.  475.  cial    channel    in   accordance    with  the 

'  32  Abs.  2,  Fitz,  Assize,  309 ;  Roberts  order  of  the  court,  al>andon8  his  right  to 
▼.  Roberts,  55  N.  Y.  275.  have  the  water  run  in  its  natural  dian- 

So  one  entitled  to  the  use  of  a  water  nel  and  w  estopped  from  claiming  that 
course  for  the  operation  of  his  mill  may  the  original  order  is  unlawful.  Toledo, 
have  an  injunction  restraining  an  ad-  St.  L.  d  K,  G.  R,  Co.  v.  Chicago,  P.  d 
joining  owner  from  preventing  him  from  St.  L.  R.  Co.  155  111.  9,  39  N.  K.  809. 
going  onto  such  land  for  the  purpose  of  *Wholey  v.  Caldtocll,  108  Cal.  95,  30 
repairing  a  weir  or  dam,  where  the  in-  L.  R.  A.  820,  40  Am.  St.  Rep.  04,  41 
jury  wttb  c.uised  by  such  owner  break-    Pac.  31. 
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the  decision  upon  the  gi-ound  that  after  tlie  stream  has  changed  its 
course  to  the  land  of  another  it  belongs  to  him.  That  is  undoubtedly 
true  so  long  as  the  water  remains  on  his  land,  but  it  does  not  preclude 
the  former  owner  from  restoring  the  flow  if  he  can  do  so.  But  the 
new  channel  of  the  stream  may  become  its  true  channel  by  permitting 
it  to  be  followed  a  sufficient  length  of  time.  A  sale  of  property  with 
reference  to  the  changed  condition  would  establish  it  as  the  true  one; 
and  so  would  the  permission  of  improvements  with  respect  to  it  If, 
for  a  long  period  of  time,  the  old  channel  has  been  free  from  the  flow 
of  the  water,  its  owner  may  object  to  the  restoration  of  the  flow.''  If 
the  indications  are  that  the  diange  is  not  to  be  permanent,  the  owmers 
upon  the  old  channel  cannot  complain  of  a  return  of  the  water  to  its 
former  channel.®  So,  where  a  new  channel  has  been  formed  for  a 
water  course,  and  land  purchased  and  improvements  made  on  the 
faith  that  the  new  channel  will  be  permanent,  and  it  continues  for  the 
prescriptive  period,  the  one  on  whose  land  the  change  was  made  will 
not  be  permitted  to  return  it  to  the  old  channel.®  And,  if  the  channel 
of  a  stream. is  changed  and  it  is  permitted  to  flow  in  the  new  channel 
until  the  upper  proprietor  has  expended  money  and  made  improve- 

^Withers  v.  PuroTuiee,  60  L.  T.  N.  S.  ment  of  the  canal  by  the  state,  to  keep 
810;  Matheioaon  v.  Hoffman^  77  Mich,  up  its  embankment  for  the  protection 
420,  6  L.  R.  A.  349,  43  N.  W.  879 ;  Wood-  of  such  low  lands  to  the  injury  of  the 
bury  V.  fihorty  17  Vt.  388,  44  Am.  Dec.  lands  of  others  on  which  the  waters  of 
.344 ;  Momingatar  v.  Young,  2  Ohio  Dec.  the  creek  are  thrown  through  a  breach 
Reprint,  294.  in  the  abandoned  work.     Longatreet  v. 

Where  a  stream  has  been  diverted  Harkrader,  17  Ohio  St.  23. 
from  its  original  channel  and  made  to  And  it  has  been  held  that,  if  water  is 
flow  in  an  artificial  one  by  the  consent  diverted  from,  a  brook  for  a  canal,  and 
of  all  concerned,  it  cannot  be  turned  afterwards  returned  to  it  upon  the 
.igain  intu  its  original  channel  even  by  abandonment  of  the  canal,  a  riparian 
a  supervisor  of  highways  without  the  proprietor  will  have  no  right  of  action 
eonsent  of  a  purchaser  of  the  land  on  for  injuries  done  to  his  land  by  the 
which  the  original  channel  was.  Mdr  overilow  of  the  brook  at  a  time  of  high 
▼.  Kroft  (Iowa)  80  N.  W.  621.  water,  which  results  from  the  fact  that 

•  So  held  where  the  water  was  diverted  the  bed  has  become  partially  filled  up 
for  the  purpose  of  a  mill  race,  but  the  during  the  time  of  the  diversion.  Ma- 
water  was  restored  to  the  ancient  chan-  sow  v.  Shrcinahury  d  Jl.  R,  Co,  L.  R.  6 
nel  whenever  necessary  or  convenient  Q.  B.  578,  40  L.  J.  Q.  B.  N.  8.  239,  20 
for  the  purposes  of  the  mill;  and  the  mill  Week.  Rep.  14,  25  L.  T.  N.  S.  239. 
owners  are  not  responsible  for  damages  *8mith  v.  Muagrove,  32  Mo.  App.  241. 
to  lower  premises  from  overflow  on  the  Abertlecn  ▼.  Mcnziesj  reported  in  Mor- 
iurning  of  the  water  into  the  old  chan-  rison's  Dictionary  of  Decisions,  is  re- 
nel  for  purposes  of  repair,  if  they  used  ferred  to  in  Wiihcra  v.  Purchaae,  60  L, 
reitsonable  care  not  to  inflict  unnecessary  T.  N.  S.  819,  as  holding  that  a  riparian 
dnmage.  Peter  v.  CaaweU,  38  Ohio  St.  owner  who  would  have  been  entitled  to 
518.  erect  a  bulwark  in  a  stream  for  the  pur- 

So,  the  owner  of  land  on  the  line  of  a  pose  of  preventing  a  breach  in  the  bank, 
ctate  canal,  wliose  low  lands  were  re-  was  not  entitled  to  erect  such  bulwark 
lieved  from  the  natural  burden  imposed  srme  years  after  the  breach  had  been 
upon  them  by  the  waters  of  a  creek  by  made,  as  such  bulwark  would  interfere 
its  diversion*  from  its  natural  channel  with  the  rights  acquired  by  others  in 
and  appropriation  as  a  feeder  for  the  respect  to  the  new  channel, 
ennal,  has  no  right,  after  the  abandon- 
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ments  upon  the  faith  of  its  continuing  in  its  changed  position,  the 
owner  will  not  be  permitted  to  restore  it  to  its  former  channel.*^  But 
equity  will  not  interfere  after  the  defendant  has  gone  upon  the  plain- 
tifPs  land  and  restored  the  water  to  its  ancient  channel^  on  the  ground 
that  the  plaintiff  had  acquired  a  right  by  prescription  to  have  the 
water  flow  in  the  new  chJinnel.^^  It  would  seem  that  true  principle 
would  give  the  riparian  owner  the  right  to  maintain  the  stream  in  its 
natural  condition,  and  it  has  been  lield  that  the  upper  owner  might 
keep  the  flow  of  water  free  across  the  land  of  the  lower  owner."  But 
in  Rood  v.  Jolinson^^  it  was  held  that  the  accumulation  of  a  sand  bar 
in  a  stream  is  one  of  those  natural  results  which  neither  party  has  a 
right  to  interfere  with  by  direct  removal  That  decision  would,  how- 
ever, greatly  interfere  with  the  usefulness  of  the  stream,  and  it  cannot 
be  regarded  as  the  correct  doctrine.  In  Phelps  v.  NowUn}*  it  was 
held  that  an  embankment  might  be  cut  and  the  water  restored  to  its 
ancient  course,  although  it  was  done  maliciously,  with  intent  to  injure 
the  upper  owner.  ^Vnd  a  prior  appropriator  has  a  right  to  remove  ob- 
structions which  prevent  the  water  from  flowing  to  his  ditch.^*  If 
the  new  channel  is  treated  as  the  water  course  the  rights  of  riparian 
owners  will  be  the  same  as  though  the  channel  was  the  natural  onc*^ 


"•Ford  V.  Whitloek,  27  Vt.  265. 

^'Coalter  v.  Hunter,  4  Kjind.  (Va.)  58 
16  Am.  Doc.  720. 

"Prescott  V.  White,  21  Pick.  341,  32 
Am.  Dec.  266;  Prvscott  v.  Williams,  5 
Met.  420,  39  Am.  Dec.  688. 

"  26  Vt.  72. 

"72  N.  Y.  39,  28  Am.  Rep.  93,  Criti- 
cised in  Delhi  v.  Youmans,  50  Barb.  .320 

^riftman  v.  Heiderer,  5  Colo.  589: 
Ware  v.  Walker,  70  Cal.  691,  12  Pac. 
475. 

"The  owners  of  land  along  an  artifi- 
cial channel  which  is  substituted  for  a 
natural  water  course  passing  through 
their  several  parcels  of  land  will  be  un- 
der obligation  to  make  the  necessary  re- 
pairs on  tlie  section  of  the  structure 
within  thoir  respective  premii^es.  unless 
the  nature  and  uses  of  the  structure  are 
such  as  to  render  that  metho<l  of  repairs 
impracticable  and  unreasonable.  Wins- 
low  V.  Fuhrman,  25  Ohio  St.  639. 
.  In  Daily  v.  Clark,  86  L.  T.  N.  S.  309, 
the  court  seemed  to  be  in  doubt  as  to 
whether  an  ancient  cut.  thronj^h  which  a 
portion  of  the  water  of  a  river  left  the 
main  channel  at  one  ]ilaee  and  returned 
to  it  at  about  a  mile  and  a  half  lower 
down,  waa  an  artificial  or  a  natural 
stream.  The  cut  bad  existed  for  several 
hundred  years,  during:  wliich  time  a  mill 


had  been  operated  on  the  site  of  the  mill 
ownied  by  the  plaintiff,  who  claimed  that 
the  cut  was  an  artificial  one,  originally 
constructed  for  the  exclusive  use  of  the 
mill,  and  that  he  was  entitled  to  all  the 
water  that  flowed  through  it,  and  that 
other  proprietors  through  whose  land  it 
flowed  had  no  riparian  rights.    The  de- 
cision of  the  question  was  of  no  practi- 
cal importance  in  the  case,  as  the  court 
held  that,  even  though  the  stream  was 
an  artificial  one,  there  was  no  evidence 
that  it  was  constructed  for  the  exclusive 
benefit  of  the  plaintiff's  mill,  and  that 
his  rights  in  it  were  no  greater  than  the 
other  proprietors,  each  having  a  right  io 
the  use  of  the   water   in  a  reasonable 
manner:  but  in  discussing  the  question, 
Williams,  L.  J.,  said  that  the  case  bad 
been  arj^ued  on  both  sides  upon  the  basis 
that  the  stream  was  an  artificial  one, 
and  that,  while  he  proposed  to  deal  with 
it  as  such,  he  wi.shed  to  safeguard  him- 
i^elf  by  sayin^r  that  he  was  not  sure  tlmt 
it   was  an  artificial  stream;  that  with 
rospoet  to  a  stream  of  this  sort,  which 
runs  out  of  a  river  and,  after  ranlcinjj  a 
detour,  comes  back  again  in  the  river,  it 
it  quite  plain,  qua  the  riparian  proprie- 
tors on  the  river  itself  lower  down  Ihfl" 
the  point  Avhere  the  stream  returns,  that 
they  and  the  riparian  proprietor?  on  ^hf 
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The  rights  which  grow  out  of  the  creation  of  artificial  channels  for 
water  courses  are  considered  in  a  subsequent  chapter.*^ 

492.  Bemedy  for  injuries  caused  by  change. —  Under  the  old  proced- 
ure ail  assize  of  nuisance  lay  for  the  changing  of  a  water  course  to 
the  injury  of  the  freehold  of  another.^  At  the  present  time,  if  the 
water  is  cast  onto  the  land  of  the  lower  owner  so  as  to  constitute  a 
trespass,  the  remedy  will  be  an  action  of  trespass ;  but  for  a  mere  al- 
teration of  the  course  of  the  stream  so  as  to  injure  the  adjoining  prop- 
erty owner,  the  remedy  is  an  action  on  the  case.^  Equity  may  enjoin 
the  turning  of  a  stream  onto  another's  land  to  its  injury.'  But  a 
preliminary  injunction  to  restrain  the  operation  of  a  dam  so  as  to  flow 
land  situated  below  and  wash  refuse  thereon  will  not  be  granted  when 
full  compensation  can  be  made  by  money  damages,  and  the  injury 
done  is  inconsiderable,  and  the  whole  controversy  can  be  decided  by 
a  suit  at  law,  although  a  recovery  has  been  had  at  law  for  such  use  of 
water,*  And  one  injured  by  the  change  may  maintain  an  action  for 
his  injury.'   Abutting  owners  whose  respective  lots  will  be  similarly 


Ixidcwater  do  stand  in  the  relation  to 
csLch  other  of  upper  and  lower  proprie- 
tors, and  that  the  obligations  of  the  up- 
per riparian  proprietors,  nnd  to  «  cer- 
tain extent  tneir  privileges,  would,  as 
between  themselves  and  the  people  lower 
down  on  the  river,  be  the  same  as  in  re- 
spect to  a  natural  stream.  That  he  was 
not  called  upon  to  decide  that  point,  but 
wafi  only  suggesting  that  the  cut  might 
be  treated  as  a  natural  stream,  at  all 
events  for  some  purposes;  and  he  men- 
tioned that  as  one  of  the  purposes.  He 
said  that  in  this  case  it  made  no  differ- 
ence how  you  treated  the  cut,  as  the 
basis  of  allrights  in  an  artificial  stream 
must  be  an  agreement,  either  expressed 
or  pre*!umed.  by  the  owners  of  the  land 
through  which  it  runs;  and  that  the  cir- 
cumstances might  be  such,  as  the,  court 
held  in  this  case  they  were,  as  to  lead 
to  a  proper  inference  that  the  artificial 
water  course  was  constructed  on  the 
terms  that  eacH  of  the  riparian  propri- 
etors should  have  the  same  rights  as  the 
riparian  proprietors  upon  a  natural 
stream,  and  no  more  than  those  rights. 

''See  po6t,  chapter  xxv. 

» Fitzherbert,  N.  B.  184. 

*8t€irart  V.  Hhaffer,  6  Pa.  Dist.  R.  220. 

*Rohefts  V.  Yeat,  126  Ala.  355,  28  So. 
412. 

A  tenant  of  land  who  turns  a  stream 
out  of  its  natural  course  onto  the  lands 
at  a  neighbor  to  his  injury  may  be  en- 
loined  therefrom  and  is  responsible  for 


damages.  Maanc^ll  v.  Shirts^  27  Ind. 
App.  529.  87  Am.  St.  Rep.  268.  61  N.  E. 
754. 

*Wason  V.  Sanborn,  45  N.  H.  169. 

"Sanitary  Dist.  v.  Ratf,  190  111.  63,  93 
Am.  St.  Rep.  102,  64  N.  E.  1048. 

One  who  purchased  land  injured  by 
reason  of  an  existing  ditch  whereby  an 
adjoining  owner  casta  upon  it  the  divert- 
ed waters  of  a  creek  may  recover  dam- 
ages although  the  adjoining  proprietor 
has  not  done  anything  to  the  ditch  since 
the  purchaser's  acquisition  of  the  land 
overflowed.  Chapman  v.  Copeland,  55 
Miss.  476. 

But  one  who  obstructs  a  water  course 
on  his  own  land  is  not  liable  therefor  to 
those  having  no  interest  as  riparian 
owners  to  the  flow  of  water  thoroin. 
Schlag  V.  Jofiea,  131  Pa.  62,  18  Atl. 
1072. 

A  mill  owner  who  hns  a  lea.se  of  lands 
above  his  dam,  conferring  the  same 
rights  as  he  would  have  had  if  the  landn 
had  been  taken  in  condemnation  pro- 
ceedings, may  have  the'  erection  of  two 
dams  across  the  stream  within  the  dead 
water  above  his  dam  and  the  cutting  of 
a  ditch,  so  that  between  the  dams  so 
built  the  water  will  flow  in  the  ditch  in- 
stead of  in  the  old  bed,  restrained  by  In- 
junction when  these  will  cause  a  dimi- 
nution in  his  reservoir  and  in  the  valur 
of  his  franchise,  and  in  times  of  high 
water  will  endanger  his  dam.  Culver  v 
Garhe,  2.1  Neb.  312,  43  N.  W.  287. 
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damaged  by  the  threatened  change  of  a  water  course  may 
join  in  &v  action  to  enjoin  the  change,  but  cannot  main- 
tain a  joint  action  for  damages.^  A  cause  of  action  for 
damages  for  turning  a  stream  of  water  upon  i)!aintiff's  land  by  a  rail- 
road embankment  cannot  be  united  with  one  for  breach  of  tlie  statu- 
.  tory  duty  to  construct  a  farm  crossing.*^  The  one  committing  the  in- 
jury is  the  one  primarily  liable  for  damages  caused  by  it*  The  sne 
cespor  of  the  wrongdoer  may,  however,  be  liable  in  case  he  continues 
the  nuisance  after  notice  to  abate  it.**  A  landowner,  if  he  is  not  con- 
nected in  any  way  with  the  act,  is  not  responsible  for  the  act  of  his 
tenant  in  turning  a  natural  stream  out  of  its  course  onto  a  neighbor's 
land  to  his  injury.^®  To  entitle  a  complainant  to  relief  he  must  show 
that  defendant  has  committed  a  wrongful  act  to  his  injury.**  But  if 
the  upper  riparian  owner,  in  attempting  to  change  the  channel  of  the 
stream,  causes  it  to  flow  in  such  a  way  that  a  material  portion  of  it 
is  lost  before  it  is  returned  to  the  natural  channel,  he  will  be  liable  for 
the  injury.'-  The  fact  that  the  complainant  has  attempted  to  change 
the  flow  of  water  on  his  own  land  does  not  deprive  him  of  the  right  to 
have  it  come  to  his  land  in  its  ancient  course.*'  A  recovery  in  an 
action  for  changing  the  channel  of  a  stream  in  such  a  way  as  to  flow 

*Ceiirkink  v.  Petaluma,  112  Cal.  306,  rate  lands,  the  municipal  corporation  is 
44  Pac.  570.  not  bound  to  compel  a  restoration  of  the 

^Thomas  v.  Utioa  d  B.  R.  Co.  97  N.  Y.   stream  to  its  natural  channel,  and  its 
246.  failure  to  do  so  will  not  render  it  lia- 

*  Damages  caused  by  the  vendor  in  ob-  ble  for  the  creation  or  maintenance  of  a 
structing  a  ivater  course  in  which  com-  nuisance.  Allehrand  v.  Duquesne,  11 
plainnnt  has  no  interest  as  riparian  Pa.  Super.  Ct.  218. 
owner  cannot  be  recovered  against  the  •  Where  a  lessee  continuing  a  nuisance 
vendee,  as  they  are  properly  chargeable  erected  by  his  lessor,  and  which  consist- 
to  the  one  committing  the  trespass,  ed  of  diverting  water  onto  plaintiff's 
Schlag  v.  Jones,  131  Fa.  62,  18  Atl.  land  by  means  of  an  embankment,  had 
1072.  knowledge  of  its  existence,  he  is  not  enti- 

Mere  use  of  the  water  of  a  stream  for  tied  to  notice  before  being  subjected  to 
watering  stock  and,  occasionally,  for  an  action  for  damages.  Dickson  v.  CAt- 
irrigation,  by  a  subsequent  owner  of  oo^o,  R,  I,  d  P.  R,  Co,  71  Mo.  576. 
land  through  which  the  stream  was  ^^Maxwell  v.  Shirts,  27  Ind.  App.  529, 
caused  to  nm  by  the  diversion  thereof  87  Am.  St.  Rep.  268,  61  N.  E.  754. 
from  its  natural  channel  because  of  the  ^^Woodruff  v.  Lockerhy^  8  Wis.  369; 
erection  therein  of  an  obstruction  by  the  Schnitzius  v.  Bailey,  48  N.  J.  Eq.  409, 
former   owner   of   such    land,   does   not   22  Atl.  732. 

amount  to  a  continuance  of  the  nuisance  A  riparian  owner  can  divert  the  chan- 
for  which  he  will  be  held  liable  to  the  nel  of  a  river  through  hia  own  land, 
purchaser  of  land  from  which  the  provided  by  so  doing  he  causes  no  injuiy 
stream  was  diverted,  without  some  act  to  the  rights  of  others;  but  if  injury  is 
done  by  liim  to  keep  up  the  obstruction  caused,  he  is  liable  therefor  in  damages, 
occasioning  the  diversion,  after  such  and  the  cause  of  action  arises,  not  from 
jnirchaser  acquires  title.  Hughes  v.  the  time  the  act  was  committed,  but 
.1/1/77(7,  3  Harr.  &  M'H.  441.  from  the  time  of  the  damage.     Valley 

When  the  owner  of  a  private  stream    R.  Co.  v.  Frame,  43  Ohio  St.  623,  4  N. 
which  flows  from  his  land  onto  a  high-    E.  88. 

way,  and  thence  onto  anotlier's  land,  di-       ^^Pettihone  v.  Smith,  37  Mich.  579. 
verts  the  stream  so  that  it  does  not  flow       ^*Eale  v.  Oldroifd,  15  L.  J.  Bxch.  N. 
in  its  natural  channel  on  the  lower  pri-    S.  4,  14  Mees.  &  W.  789. 
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plaintiflPs  lands  will  not  bar  a  subsequent  action  to  recover  damages 
for  similar  injuries  arising  since  the  commencement  of  the  first  suit** 
While  a  riparian  proprietor  is  liable  if  he  diverts  the  flow  of  a  stream 
onto  another's  land  to  his  injury,  he  is  not  liable  if  the  dam  is  placed 
in  a  new  channel  to  turn  the  water  into  its  accustomed  bed,  without 
damage  to  another's  land,  or  for  injuries  not  the  direct  result  of  the 
dam.** 

49S,  Contracts. —  There  is  nothing  to  prevent  the  owners  of  land 
traversed  by  a  water  course  from  agreeing  to  change  its  course.  Con- 
tracts with  that  object  in  view,  however,  affect  an  interest  in  lands 
so  as  to  be  within  the  provisions  of  the  statute  of  frauds,  and  there- 
fore the  agreements  must  be  in  writing  to  be  enforceable,  unless  such 
a  change  of  position  has  occurred  in  reliance  upon  the  agreement  as  to 
give  equity  jurisdiction  to  enforce  it.*  One  whose  water  rights  have 
been  injured  by  diverting  a  water  course  by  a  canal  constructed  across 
his  land  without  his  consent  may  make  a  valid  contract  for  the  con- 
tinuance of  the  canal  and  a  supply  of  water  therefrom.*  Contracts 
conferring  power  to  make  some  alteration  in  the  channel  of  a  stream; 
will  be  strictly  construed  so  as  not  to  permit  any  further  change  than 
was  intended.*  And  tlie  grant  of  a  right  to  the  free  and  unobstructed 
use  of  the  waters  of  a  spring  branch  for  the  purpose  of  washing  iron 
and  other  ore  and  of  operating  such  machinery  as  the  grantee  had 
erected  or  might  erect,  and  the  release  of  any  damages  arising  "from 
any  use  of  said  spring  branch,"  will  not  be  construed  to  give  grantees 
the  right  to  pump  water  from  other  lesser  streams  into  its  washers, 
and  thence  into  the  spring  branch,  whereby  the  premises  of  grantor 
are  greatly  damaged.*  A  deed  which  grants  nothing  more  than  a 
water  privilege  does  not  justify  an  upper  riparian  proprietor  in  dis- 
charging water  after  its  use  for  factory  purposes,  in  un  unlawful 
manner  on  the  land  of  a  lower  proprietor.'    So,,  a  grant  by  a  riparian 

**Becktcith  t.  Oristcold,  29  Barb.  291.    implied  from  a  contract  between  owners 

*H)ldenhurg  v.  Oregon  Sugar  Co,  39  of  mills  on  a  race  which  is  fed  from  a 
Or.  664,  66  Pac  869.  branch  of  a  river  and  the  owner  of  the 

^Retritan  Water  Patoer  Co.  t.  Veghte,  branch  and  an  island  between  it  and  the 
21  N.  J.  £q.  463.  main  stream,  looking  to  the  dosing  of 

*Case  V,  Hoifman,  100  Wis.  314,  44  L.  the  branch  and  the  extension  of  the  race 
R.  A.  728,  72  N.  W.  390,  74  N.  W.  220,  across  the  island,  to  draw  water  from 
75  N.  W.  946.  the  river;  but,  in  case  a  waste  weir  is 

•A  privilpge  of  damming  back  wnter   placetl  there,  the  owner  of  the  bed  of  the 
of  a  floatable  stream  for  its  utilization   branch  may  close  it.    Packer  v.  RooheS' 
as  a  motive  power  does  not  confer  power    ter  <€  flf.  R.  Co.  17  N.  Y.  283. 
to  divert  it  into  a  new  channel  or  to  ex-       *Neto  River  Mineral   Co.  y.  Painter, 
cavnte  pnd  deepen  it.     State  v.  Duplin   100  Va.  607,  42  S.  E.  300. 
Canal  Co.  ftl  N.  C.  637.  *Woodworth  v.  Genesee  Paper  Co.  18 

A  right  to  cast  water  over  the  side  of   App.  Div.  610,  46  N.  Y.  Supp.  99. 
a  race  into  the  old  channel  will  not  be   • 
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proprietor  of  land  bordering  on  the  stroani  hclow  that  retained  by  hina, 
and  of  the  '^water  accustomed  to  flow  in  the  stream,"  will  not  entitle 
the  grantee  to  go  upon  the  grantor's  land  to  return  to  the  stream 
wattu-s  suddenly  diverted  by  an  (extraordinary  fitishet.®. 

494.  Limitation  of  actions;  damages. —  An  action  for  the  damages 
resulting  from  the  changing  of  tJie  channel  of  a  stream  is  within  the 
operation  of  the  statute  of  limitations.  And  the  time  begins  to  run, 
not  from  the  time  of  the  change,  but  from  the  time  of  injury  done.* 
But  where  the  injury  to  riparian  land  from  tlie  change  of  the  channel 
of  a  stream  is  actual  and  apparent  at  the  time  the  obstruction  is  fin- 
ishedy  and  discoverable,  then,  to  be  inevitably  continuous,  the  statute 
of  limitations  begins  to  run  at  that  time,  although  the  injury  gi-ad- 
ually  increases  and  docs  not  l)ecome  complete  until  some  time  after- 
wards,^ And  where,  by  the  div(?rsion  of  a  stream  from,  and  its  return 
to,  its  natural  channel,  continuing  injury  is  done  to  the  land  of  a  lower 
proprietor,  the  statute  of  limitations  will  not  bar  an  action  for  the 
injury  happening  within  the  limitation  period,  although  the  original 
act  was  done  prior  to  such  period,  unices  the  right  to  maintain  the 
nuisance  has  been  acquired  by  adverse  j>(».ssession.^  The  time  within 
which  the  action  must  be  brought  will  be  governed  by  the  character 
of  the  injury  done  and  for  which  the  compensation  is  sought.*  The 
overflowing  of  land  by  the  change  of  channel  of  a  stream  is  a  tort  whicli 
gives  a  right  to  nominal  damages,  although  no  actual  damages  are 
proved.*    If  the  change  is  permanent  and  a  portion  of  the  lower  land 

•Wholey  v.  Caldwell,  108  Cal.  95,  30  'Powers  v.  Rt.  Louis,  I.  M.  &  S.  R.  Co. 

L.  R.  A.  820,  49  Am.  St.  Rep.  64,  41  Pac  158  Mo.  87,  57  S.  W.  1090. 

31.  The  over  How  of  land  by  the  di  version 

^Mangold  v.  8t.  Louis,  I.  Af.  d  8.  R.  of  a  natural  stream  into  a  drain  con- 

Co.  24  Mo.  App.  62;  Ells  v.  Chesapeake  structcd  by  a  railway  company  is  a  per- 

d  0.  R.  Co,  49  W.  Va.  65,  87  Am.  St.  manent  injury  for  which  action  must  be 

Rep.  787,  38  S.  E.  479;  Hoioard  Comity  comn^enced    within    six   months    of    the 

V.  Chimqo  d  A.  R.  Co.  130  Mo.  652,  32  time  the  djiniaRe  ip  first  sustained.    Pai- 

8.  W.  651.  ierson  v.  Orcat  Western  R.  Co.  8  U.  C. 

The  statute  of  limitations  commences  C.  P,  89. 

to   run   against   an   action   for   ilooding  *V alley  R.  Co.  v.  Franz,  43  Ohio  St. 

lands  by  the  construction  of  a  pernia-  623.  4  N.  E.  88. 

nent  embankment  and  new  channel  for  *  Damages  to  a  crop  on  account  of  the 

a  water  course  of  insufficient  oupacity,  overflow  of  land  caused  by  the  diversion 

from  the  time  the  first  flood   occurn^d  of   a  natural   stream   throusfh    a   drain 

cansiniT  material  injury.     Powers  v.  St.  constructed  by  a  railway  compiuiy  is  an 

Ijonui,  I.   M.  d'  B.  R.  Co.  71   Mo.  App.  injury  for  which  action  should  be  com- 

540.      (Biggs,    J.,    dissented    upon     the  nionced  within  six  months  from  the  tinu* 

ground   that  the   statute   did  not  com-  of    its   occurrence.     Patterson    v.    Great 

mcnee  to  run  at  the  time  of  the  first  \Vi  stern  R.  Co.  8  U.  C.  C.  P.  89. 

rfood,   as  it  was  not  apparent  at  that  ^hJagle  d   P.   Mfg.   Co.   v.   (Hhson,   92 

^i1ne  that  the  injuries  sued   for  would  Ala.     309;     Chapman    v.    Cop'^land,   ^ 

actually  occur,  the  injuries  at  that  time  Miss.  476. 
Iwuiig    iimitod    to    injury   to   crops    and 
fcnw's,    while   the   succooding   floo<l«5   in- 
jured and  washed  away  the  8<oil.) 
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destroyed,  the  measure  of  daniages  is  the  diifercnee  in  the  value  of  the 
property  before  and  after  the  change.^  But,  in  case  the  change  is  not 
])emianent,  only  damages  actually  incurred  at  the  time  of  the  trial 
<*an  be  recovered.^  In  an  action  to  recover  damages  for  the  injury 
laused  by  casting  the  water  of  a  stream  upon  land,  when  tlie  rea*sona- 
ble  cost  of  repairing  the  injury  or  the  cost  of  restoring  the  land  to  its 
former  condition  is  less  than  the  diminution  of  the  market  value  of 
ihe  land  by  reason  of  the  injury,  the  cost  of  restoration  is  the  proper 
measure  of  damages.^ 

V.   DiVRBSION    OF   WATER    FKOM   STUKAM. 

485.  Bi^^ht  to  divert  for  use  on  land  of  upper  proprietor. —  In  order  to 

enable  the  riparian  proprietor  to  make  the  utmost  use  of  the  water  of 
a  stream,  it  is  necessary  for  him  to  remove  some  of  it  from  its  channel, 
and  he  has  a  right  to  do  this  provided  he  restores  what  he  does  not 
consume  to  the  channel  befoi'e  the  stream  leaves  his  property.  As  has 
been  seen  in  a  preceding  section,*  reasonable  quantities  of  the  water 
iDay  be  consumed  for  certain  purposes,  although  the  opportunity  for 
use  on  the  part  of  the  lower  proprietor  is  thereby  somewhat  restricted.* 
But  the  water  cannot  be  diverted  for  manufacturing  purposes,  and 
not  restored  to  the  stream,  if  the  result  is  to  injure  a  lower  proprie- 
tor.' The  manner  in  which  the  water  is  returned  to  the  stream  is  im- 
material to  the  lower  owner  provided  it  is  returned  before  it  reaches 
his  land."^     The  upper  owner  may  conduct  the  water  through  any  part 

*Oulf,  C.  d  8.  F.  R,  Co,  V.  Clark,  2  prietor  of  a  stream  to  take  water  there- 

Ind.  Terr.  310,  51  S.  W.  962.  from  through  a  conduit  to  his  house  and 

^Markt  v.  Davis,  46  Mo.  App.  272.  bam.  and  allow  the  water  to  run  from 

Damages  are  not  permanent  and   re-  the  receptacle  a   little    to    prevent    its 

covery    cannot   be   had    for    prospective  freezing  in  winter  and  to  keep  it  clear 

(kunages   in  an  action  where  injury  is  in  summer,  although  the  water  is  not 

caused   by  the  erection  of  piers   for  a  returned  to  the  stream,  but  is  allowed 

boom   in   a   river  by  constructing  cribs  to  run  upon  the   land   and    be   wasted. 

of  logB  and  filling  the  cribs  with  loose  Wadsworth  y.  Tillotson,  15  Conn.  36C, 

stone,    which     construction    causes    the  39  Am.  Dec  301. 

current  to  flow  against  and  wash  plain-  But  if  an  upper  riparian    proprietor 

tiiTs  banks.    Rogers  v.  Coal  River  Boom  takes    water    from    an    ancient    water 

d  Driving  Co,  39  W.  Va.  272,  19  S.  £.  course  for  any  other  purpose  than  that 

401.  of  watering  his  own  metidow,  or  if  he 

'Hortsham   v.    Chaddook,    135    N.  Y.  does  not  turn  what  was  not  expended  in 

110,  17  Lr.  R.  A.  426,  31  N.  E.  997,  Af-  that  way  into  the  ancient  channel  after 

finning  40  N.  Y.  S.  R.  963,   16  N.  Y.  using  it  for  that  purpose,  he  is  liable 

Supp.  714.  for  such  misuse  to  a  lower  proprietor 

"See  ante,  |  466.  injured   thereby.    Bent    y.    Wheeler,    3 

-Brotcn  t.  Kistler,  190  Pa.  499,  42  Atl.  Dane  Abr.  16. 

H85;  BlUot  y.  Fitohburg  R.  Co.  10  Gush.  *Wei88  y.  Oregon  Iron  d  Steel  Co.  13 

101,  57  Am.  Dec.  85.  Or.  496.  11  Pac  255. 

It  is    not  tmreasonable  for  the  pro-  *0<mld  y.  Eaton,  117  Cal.  539,  38  L. 
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of  his  land  he  desires,  and  he  may  use  it  to  the  same  extent  and  for  the 
same  purposes  as  though  it  flowed  there  by  a  natural  channel.**  But 
the  appropriation  of  the  water  of  a  non-navigable  river  by  a  riparian 
owner  in  such  quantities  as  unreasonably  to  diminish  the  supply  of 
other  riparian  owners  is  a  private  nuisance  for  which  an  injunction 
will  lie.®  In  some  of  the  early  cases  in  which  the  court  was  inclined 
to  think  that  the  right  to  the  flow  of  the  water  depended  upon  its  hav- 
ing been  appropriated  by  the  lower  owTier,  it  was  held  that,  if  he  had 
so  appropriated  it^  the  water  could  not  be  diverted  from  the  stream  to 
his  injury.''  And  therefore  it  was  held  that  pits  for  watering  cattle 
could  not  be  enlarged  to  the  injury  of  a  lower  proprietor.®  But>  as 
will  appear  in  a  subsequent  section,^  the  right  of  the  lower  owner  does 
not  depend  on  the  use  which  he  has  made  of  the  water ;  and  the  upper 
proprietor  is  not  deprived  of  the  right  to  exercise  his  right  to  use  the 
water  in  a  reasonable  manner  by  the  fact  that  the  lower  proprietor  hai« 
begun  to  make  some  use  of  it, 

496.  The  water  cannot  be  diverted  from  its  course. —  The  upper  pro- 
prietor has  no  right  to  divert  water  from  a  stream  in  such  a  way  as  to 
destroy  or  materially  diminish  the  water  course,  or  so  that  it  is  wasted 
and  rendered  unavailable  for  the  uses  of  the  lower  proprietor.*     The 

R.  A.  181,  49  Pac.  677;  Bathgate  t.  /r-  Cord,  L.  543;  Perkins  v.  Dow,  1  Root, 
vine,  126  Gal.  135,  77  Am.  St.  Rep.  168,  535;  Weiss  v.  Oregon  Iron  d  Steel  Co, 
58  Pac.  442;  Webster  v.  Fleming,  2  13  Or.  496,  11  Pac  255;  Armendaiz  v. 
Humph.  518;  Canfield  v.  Andrew,  54  Stillman,  67  Tex.  458,  3  S.  W.  678; 
Vt.  1,  41  Am.  Pvep.  828;  Norton  v.  Vol-  Colrick  v.  Swinburne,  106  N.  Y.  603,  12 
entine,  14  Vt  239,  39  Am.  Dec.  220.  N.  E.  427 ;  Sachrider  v.  Beers,  10  Johns. 

^Wheatley  v.  Chrisman,  24  Pa.  298,  64  241 :  Pyle  ▼.  Richards,  17  Neb.  180,  22 
Am.  Dec.  057.  N.  W.  370;  Kimberly  d  C.  Co.  ▼.  Hew- 

•Saunders  v.  Bluefield  Waterworks  d  itt,  79  Wis.  334,  48  N.  W.  373;  Parker 
Improv.  Co,  68  Fed.  133,  Reversed  for  v.  Griswold,  17  Conn.  2S8,  42  Am.  Dec. 
want  of  jurisdiction,  11  C.  C.  A.  232,  26  739;  Evnns  v.  Merriweather,  4  111.  492, 
U.  S.  App.  70,  63  Fed.  333.  38  Am.  Dec.  106;  Plumleigh  v.  Dawson, 

^Prankum  t.  Falmouth,  6  Car.  &  P.   6  111.  644,  41  Am.  Dec.  199. 
529,  2  Ad.  &,  El.  452,  4  L.  J.  K.  B.  N.  S.       An  unlawful  structure  in  a  natural 
26,  90:  Bealey  v.  Shaw,  6  East.  208,  2  stream  diverting  the  water  from  the  usual 
Smith,  321,  S  Revised  Rep.  466.  channel  to  the  injury  of  another  ripa- 

*Brotcn  v.  Best,  1  Wils.  174.  rian  proprietor  on  the  stream  is  a  nui- 

*See  post  $  534.  sance  which  the  law  will  not  regard  as 

^Rice  V.  Norfolk  d  0.  R,  Co.  130  N.  C.  permanent  so  as  to  entitle  a  recovery 
375,  41  S.  E.  1031 ;  Mason  v.  Hill,  5  for  prospective  damages.  Bailey  v. 
Bam.  *  Ad.  1,  2  Nev.  &  M.  747,  2  L.  J.  Heintz,  71  111.  App.  189. 
K.  B.  N.  S.  118;  Pope  v.  Kinman,  54  A  right  of  action  accrues  to  a  ser- 
Cal.  3:  Shook  v.  Colohan,  12  Or.  239,  6  vient  proprietor  injured  by  the  diversion 
Pac.  503;  Hilliker  v.  Coleman,  73  Mich,  of  a  stream  into  a  new  channel,  though 
170,  41  N.  W.  219;  Rummell  v.  Lamb,  re-entering  the  old  before  reaching  his 
100  Mich.  424,  69  N.  W.  167;  Pyle  v.  lands,  if  the  new  channel  is  obstructed 
Richards,  17  Neb.  180,  22  N.  W.  370;  at  any  time  so  as  to  send  the  water 
ffcltman*s  Appeal,  4  Walk.  (Pa.)  35;  wholly  in  another  course.  Norton  v. 
Delaney  v.  Boston,  2  Harr.  (Del.)  489;  Volentine,  14  Vt.  239,  39  Am.  Dec.  220. 
Hood  v.  Williamson,  23  Dec.  Ct.  Sess.  A  seignior,  by  his  grant  from  the 
2nd  Series  496 ;  Haymeo  t.  Qault,  1  Me-   Cro\tni,  acquires  a  right  of  property  in 


$  49C]  RIGHTS  IN  WATER  COURSE.  1647 

diversion  of  the  water  from  the  stream  is  a  nuisance.^  Under  this 
rule  the  upper  proprietor  is  forbidden  to  take  the  water  from  the 
stream  for  use  on  his  own  land,  and  not  to  return  it  to  its  channel  un- 
til after  it  has  passed  the  land  of  the  lower  proprietor.*  There  is  a 
substantial  diversion  cognizable  at  law,  where  it  is  persistent  and  sub< 
stantially  reduces  the  natural  level  of  the  water.*  A  land  owner  can- 
not permit  a  lower  owner  to  take  water  from  the  stream  on  his  land, 
imd  not  return  it  until  it  has  passed  the  land  of  an  intermediate 
owner.*  And  where  the  stream  leaves  an  owner's  land,  to  re-enter  it 
farther  down,  he  cannot  connect  the  points  of  departure  and  re-entry 
so  as  to  deprive  the  intermediate  owner  of  the  flow.*  The  upper 
owner  cannot  divert  the  water  indirectly  by  sinking  wells  or  digging 
drains.''  A  riparian  proprietor  cannot  enlarge  a  natural  channel,  tak- 
ing water  out  of  the  main  channel  of  the  stream,  if  by  so  doing  he  de- 
prives a  lower  proprietor  of  the  use  of  the  water.®  Nor  can  the  water 
be  diverted  for  the  purpose  of  making  repairs  to  the  upper  mill.* 
Breach  of  an  agreement  to  deepen  a  stream  is  no  defense  to  an  action 
for  diverting  it  by  means  of  ditches  dug  above  the  plaintiff's  land.^*^ 
When  one  diverts  a  natural  stream,  though  causing  it  to  re-enter  its 
channel  before  leaving  his  lands,  but  obstructs  the  new  runway  so  that 
the  water  is  made  to  take  at  times  a  wholly  different  course,  a  right  of 
action  accrues  to  a  lower  proprietor  only  as  he  is  actually  injured 
thereby;  and  imtil  such  action  accrues,  no  prescription  b^ns  to 
ruzL^^     The  fact  that  the  title  to  the  bed  of  the  stream  is  in  the  state 

the  soil  over  which  a  river  not  navigable  So,   a  riparian   proprietor  owning  a 

flows;  but  in  the  running  water  he  has  mill   below  plaintiflTs   land  and  als^  a 

<m\j  a  right  of  servitude,  which  does  water  right  above  his  land  commits  an 

not  authorize  him  to  divert  the  stream  improper  diversion  in  taking  the  water 

or  to  use  the  water  to  the  prejudice  of  from  the  stream  at  such  point    above 

other  proprietors  above  or  below  him.  plaintiff's  land  and  carrying  it  by  an 

8t.  Louis  V.  8t,  Louis,  Stuart   (L.  G.)  artificial  ditch  to  his  mill,   and  there 

576.  turning  it  into  the  stream  below    the 

An  action  lies  for  diverting  a  water  plaintiff's  land.    Parker  v.  Qriswold,  17 

coarse    originally    flowing    to    a    well.  Conn.  2S8,  42  Am.  Dec.  730. 

Prickman  v.  Tripp,  Skinner,  389.  ^Thorpe  v.  Cortcin,  20  N.  J.  L.  311. 

The  mere  fact  that  the  stream  reaches  ^Rhively  v.  Hume,  10  Or.  76;  Covert 

the  lower  proprietor  through  a  tunnel  v.  Valentine,  60  N.  Y.  S.  R.  616,  21  N. 

will  not  prevent  his  maintaining  an  ac-  Y.  Supp.  219. 

tion   for  its  diversion.     Holker  v.  Por-  *Blanchr.rd  v.  Baker,  8    Me.  266,    23 

t«,  I^  R.  8  Exch.  107,  42  L.  J.  Exch.  N.  Am.  Dec.  504. 

S.  85,  21  Week.  Rep.  414.  'In  Van  Hoesen  v.  Coventry,  10  Barb. 

^Shields  V.  Amdt,  4  N.  J.  Eq.  234.  618,  the  court  seems  to  make  a  distinc- 

*Union  Mill  d  Min.   Co,  v.  Ferris,  2  tion    between    diversion    and    retention, 

Sawy.  17f>,  Fed.  Cas.  No.  14.371.  holding  that  in  case  of  a  retention   it 

*Sanborn  v.  People's  loe  ^o.  82  Minn,  must  be  imreasonable,  in  order  to  hold 

43,  61   L.  R.  A.  829,  83    Am.  St  Rep.  the  defendant  li««b1e. 

401,  84  N.  W.  641.  ^''Pattison  v.  Richards,  22  Barb.   146. 

*8hamlcffer  v.  Council  Grove  Peerless  ^^Norton  v.  Volcntine,  14  Vt.  239,  39 

Mill  Co,  18  Kan.  24.  Am.  Dec.  220. 

.  Vol-.  II.— Waters,  104. 
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does  not  destroy  the  riparian  right  of  access,  although  it  may  have 
some  effect  on  the  use  he  may  make  of  the  water ;  and  therefore  it  has 
been  held  that  if  the  title  to  the  bed  of  the  river  is  in  the  public,  the 
lower  proprietor,  who  has  obtained  no  right  from  the  public  to  build 
a  dam,  cannot  maintain  an  action  for  the  diversion  of  the  stream  from 
his  dam ;  but  he  may  maintain  an  action  for  the  diversion  of  thi^ 
stream  so  as  to  cut  off  his  right  of  access  to  the  water.^^ 

Whetlier  or  not  the  flood  water  can  be  diverted  from  the  course  of 
the  stream  depends  on  the  purpose  for  which  the  diversion  is  made. 
If  it  is  for  a  usc»ful  purpose  and  no  injury  is  done  to  the  lower  owner 
he  cannot  object  to  the  diversion  ;^^.  but  the  water  cannot  be  m«pely 
drained  away  from  its  course  to  the  injury  of  the  lower  proprietor." 

497.  Diversion  for  use  on  nonriparian  land. —  As  was  seen  durin^^ 
the  discussion  of  the  question  of  the  right  to  use  the  water  from  the 
stream,  there  is  no  right  to  use  it  on  nonriparian  land.^  This  rule 
makes  the  diversion  of  the  water  for  use  there  illegal.^  So,  a  ripariaD 
proprietor  cannot  confer  upon  another  person  the  right  to  divert  water 
from  a  stream  to  use  on  nonriparian  lands  to  the  injury  of  a  lower 
proprietor,  since  the  riparian  owner  himself  has  a  right  to  divert  wa- 
ters to  riparian  lands  only.^  There  are  some  exceptions  to  the  rule 
as  thus  broadly  stated.  Such  a  rule  would  impose  a  needless  hard- 
ship on  the  upper  owner,  and  confer  no  corresponding  benefit  on  the 
lower  owTier.  Therefore,  to  give  the  lower  owner  a  ground  of  com- 
plaint, the  quantity  taken  to  the  nonriparian  land  must  be  sufficient 
to  inflict  a  perceptible  injury  on  him.*  And  if  the  riparian  owner 
wishes  to  enjoy  his  right  by  selling  or  leasing  the  water,  he  may  be 
permitted  to  do  so,  although  the  right  is  to  be  enjoyed  on  nonriparian 

^Fulmer   v.  Williams,  122  Pa.  191,    1        *Gould  v.  Eaton,  117  Cal.  539,  38  L. 

L.  R,  A.  003,  9  Am.  St.  Rep.  88,  16  Atl.  R.  A.   181,  49  Pac.  577:   Shatnleffer  t. 

726;   Williams  v.  Fulmer,  151  Pa.  406,  Council  Grave  Peerless  Mill  Co.  18  Kan. 

31  Am.  St.  Rep.  767,  25  Atl.  103.  24. 

"  See  ante,  p.  615.  ^Gillis  v.  Chase,  67  N.  H.  161,  81  Atl. 

"  See  post,  §  500.  18. 

*  See  ante,  §  465.  The  lower  proprietor  cannot  maintain 

^llayden  v.  Long,  8  Or.  244;  Gould  v.  an  action  against  the  upper  proprietor 

Eaton,  117  Cal.  539,  38  L.  R.  A.  181,  49  and  his  grantee  on  the  ground  that  a 

Pac.  577 ;  Gould  v.  Stafford,  77  Cal.  66,  grant  has  been  made  without  right  to 

18  Pac.  879;  Heilbron  v.  Foicler  Sicitch  use  the  water  on  nonriparian  lands,  if 

Canal  Co.  75  Cal.  426,  7  Am.  St.  Rep.  it  is  used  and  returned  to  the  stream 

183,-  17    Pac.   535;    Williams   v.    Wads-  in  such  a  manner  as  not  to  affect  the 

worth.  51  Conn.  277.  water    either   in    quantity    or    quality. 

A  riparian  proprietor  has  no  right  to  Kensit  v.  Great  Eastern  R.  Co.  L.  R.  23 

divei-t  the  water  of  a  stream  into  a  res-  Ch.  Div.  560,  52  L.  J.  Q.  B.  N.  S.  608,  4R 

ervoir     for    the    purpose   of    supplying  L.  T.  N.  S.  784,  31  Week.  Rep.  603,  47 

manufacturers   and   others   with   water,  J.  P.  534,  Affirmed  in  L.  R.  27  Ch.  Div. 

where  the  diversion  amounts  to  a  sub-  122,  54  L.  J.  Ch.  N.  S.  19,  61  L.  T.  N.  S. 

Rtantial  diminution  of  the  water.     Bel-  862,  32  Week.  Rep.  885. 
fast  Rope  Works  v.  Boyd,  Ir.  L.  R.  21 
Ka.  560. 


i  497]  RIGHTS  IN  WATER  COURSE.  1649 

land,*  But  in  making  such  use  of  liis  right,  he  can  make  use  of  no 
more  than  his  share  of  the  water  of  the  stream.  Thus,  in  an  action 
by  a  lower  proprietor  against  an  upper  proprietor  for  constructing 
watenvheels  and  machinery,  and  pumping  up  water  from  the  water 
wurse  to  a  reservoir  and  oonvcying  it  thence  by  pipes  to  his  dwelling 
house  situated  upon  another  estate  at  a  distance  from  the  stream,  and 
to  which  i>oint  the  water  could  not  have  flowed  without  the  pump,  the 
water  diverted  being  but  about  one  thirty-seventh  part  of  the  flow  of 
the  stream,  it  being  alx)ut  9,000  gallons  a  day  and  the  entire  flow  of 
the  stream  333,000  gallons, — the  court  instructed  the  jury  that  it  wa» 
for  them  to  say  whether  or  not  the  use  of  the  water  by  the  defendant 
was  reasonable.*^  A  rule  for  a  new  trial  was  discharged  ^  and  the 
court  seemed  to  assume  that  the  defendant's  ai^t  in  pumping  the  water 
into  a  reservoir,  to  be  used  on  his  premises  distant  from  the  stream^ 
was  proijcr.  At  least,  the  question  does  not  seem  to  have  been  dis- 
cussed by  tlie  court,  which  seems  to  have  limited  the  case  to  the  ques- 
tion which  it  said  woe  the  only  important,  one,  namely,  whether  the 
defendant  had  taken  an  unreasonable  (juantity  under  all  the  circum- 
stances, and  which  it  said  was  properly  left  to  the  jury.  A  riparian 
owner  upon  a  brook  cannot  dispose  of  all  its  water  if,  at  the  place 
where  it  empties  into  a  river,  there  is  a  public  landing  which  requires 
the  flow  of  the  water  from  the  brook.®  An  asylum,  by  purchasing  a 
plot  of  ground  on  a  stream  just  large  enough  for  a  pumping  station, 
does  not  l)ecome  a  riparian  owner  or  acquire  the  right  to  witlidraw 
water  for  domestic  uses  of  the  institution  to  the  injurj^  of  a  mill  owner 
below,  and  is  liable  for  past  and  present  damages  by  such  act.* 

498.  Eight  to  divert  water  which  has  been  added  to  the  stream. — 
A  lower  owner  cannot  complain  of  the  action  of  the  upper  owner,  who 
has  turned  an  extra  quantity  of  water  into  the  stream,  in  taking  it  out 
again  before  it  reaches  such  lower  proprietor,  if  there  is  no  diminu- 
tion of  the  quantity  which   should    properly  reach  him.^     But   ono 

•A  n]>arian  owner  may  grant  a  part  whether  such  use  of  the  water  by  him 

of  his  estate  not  abutting  on  the  stream,  for  his  own   purposes  and   for  sale  to 

and,  as  appurtenant  thereto,  a  right  to  others  is,  under  all  the  circumstances,  a 

draw  water  f^pm  the  stream  through  his  reasonable  use.     Oillis  v.  Chase,  67  N. 

remaining  land;   and  for  any  diversion  H.  161,  31  Atl.  18. 

of  the  natui-al  flow  of  the  stream  dis-  *Norbury  v.  Kitchin,  3  Fost.  A  F.  292. 

turbing   such    right    the    grantee     may  ^  7  L.  T.  N.  S.  685,  9  Jur.  N.  S.  132. 

maintain  an  action.     8t.  Anthony  Falls  ^MoxiUon   v.    Seichuryport   Water  Co. 

Water    Power    Co.  v.   Minneapolis,    41  137  Mass.  163. 

Minn.  270,  43  N.  W.  66.  •Bank    of    IfopkiMvUle    t.     Western 

A  riparian  proprietor  in  the  exercise  Kentucky  Asylum  for  the  Tnsane.   108 

of  water  rights  appurtenant  to  his  land  Ky.  357,  56  S.  W.  525. 

may  sell  water  to  nonriparian  proprie-  ^Society  for  Establishing  Usrful  Afnn- 

tors,  depending  upon  a  decision  of  a  jury  ufactnres  v.  31  orris  Canal  d  Bkg.  Co.  I 
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maintaining  a  canal  across  the  land  of  another  who  has  the  right  to 
water  from  it  does  not,  by  turning  into  it  above  such  owner's  land 
water  from  another  canal,  acquire  the  right  to  all  the  water  from  die 
main  channel  in  violation  of  such  land  owner's  rights.'  And  a  mere 
apparent  increase  of  the  water  in  a  field,  evidenced  by  the  formation 
or  enlargement  of  marshes  or  swamps  therein,  subsequent  to  a  decree 
partitioning  that  field  to  one  person,  but  the  waters  rising  from 
springs  thereon  to  other  persons,  gives  the  former  no  right  to  appro- 
priate the  excess,  where  it  does  not  appear  in  what  mode  the  water 
rises  in  such  marshes,  nor  that  they  are  not  fed  from  the  same  sources 
as  the  streams  partitioned  to  the  other  parties.^  And  the  fact  that 
other  water  from  a  new  source  is  brought  to  supply  the  place  of  that 
diverted  will  not  prevent  an  injured  party  from  recovering  for  the 
diverted  water,  to  which  he  was  entitled.*  The  water  must  be  taken 
by  tlie  one  who  developed  it  before  it  has  passed  beyond  his  control, 
for,  if  he  permits  it  to  reach  the  land  of  the  lower  owner,  the  latter  ac- 
quires rights  in  it  which  the  upper  owner  cannot  destroy.'  Water  a^ 
tificially  developed  upon  the  land  of  an  upper  owner,  turned  into  the 
stream  and  taken  out  by  him  through  a  pipe  or  flume  across  the  land 
of  a  lower  owner  with  the  latter's  acquiescence,  together  with  the 
natural  water  of  the  stream,  is,  so  long  as  it  is  so  conducted,  subject 
to  use  by  the  lower  owner  equally  with  the  natural  wkter  of  the  stream 
flowing  in  such  pipe,  under  a  contract  by  which,  in  consideration  of 
the  grant  of  a  right  of  way  across  the  lower  premises  for  the  construc- 
tion of  ditches,  flumes,  and  aqueducts,  the  owner  thereof  is  given  the 
right  to  use,  during  two  days  in  the  week,  the  water  flowing  "in  any 
water  ditch,  flume,  or  aqueduct  used,  dug,  or  erected"  upon  his  prem- 

N.  J.  Eq.  157,  21  Am.  Dee.  41;  Dyer  t.  he  sbowB  that  he  takes  no  more  than 

Cranston  Print  Works  Co.  22  R.  I.  500,  he  put  in.     Wilcox  v.  Hausch,  64  Cal. 

48  Atl.  701;  Brymho  Water  Co.  v.  Les-  461,  3  Pac.  108. 

ter*s  Lime  Co.  8  Reports,  329.  •Glassell  v.  Verdugo,  108  Cal.  608,  41 

If,  by  excavations  at  the  head  waters  Pac  403. 

of  the  stream  and  the  opening  of  ditches  ^Aberdeen  t.  Bradford,  94  Md.  670,  51 

to  drain  adjacent  land  into  it,  the  flow  Atl.  614. 

of  water  remains  the  same  as  before  a  *Drulep  v.  Adam,  102  111.  177,  Affirm- 

portion   of   it   was   taken    out   of    the  ing  Adams  t.   Slater,  8  111.  App.  72; 

stream   to    supply    railroad    engines,    a  Bohulsf  v.  Rtceeny,  19  Nev.  359,  8  Am. 

lower  riparian  owner  will  have  no  right  St.  Rep.  888,  11  Pkc.  253. 

of  action  for  such  diversion.    Elliot  v.  A     ripnrian     proprietor    will   be  re- 

Fitchhvrg  R.  Co,  10  Cush.  191,  57  Am.  strained   by   injunction   from   diverting? 

Dec.  86.  the  surplus  water  power  of  a  river  cre- 

*Casf  V.  Hoffman,  100  Wis.  314,  44  L.  ated  by   an   improvement  thereof,  and 

R.  A.  728.  72  N.  W.  390,  74  N.  W.  220,  returning  the  same  below  the  land  of  a 

75  N.  W.  945.  purchaser  thereof  from  the  improvpmfnt 

The  one  who  turned  the  water  in  will  oomnnny.     Kimberly  rf  O,  Co.  y.  Hetcitt, 

not  be  permitted  to  take  any  out  unless  79  Wis.  334,  48  N.  W.  373. 
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ises  by  the  grantee  of  the  easement®  In  order  to  justify  the  reclama- 
tion of  the  water  it  must  have  been  turned  into  the  stream  with  that 
intention  and  not  for  the  purpose  of  finding  an  outlet  for  it.^ 

499.  Complainant  must  be  injured. —  As  in  otlier  cases  of  the  atr 
tempted  use  by  one  of  a  common  right,  in  order  to  give  a  lower  owner 
a  right  to  complain  of  the  diversion  by  an  upper  owner  of  the  water 
from  a  stream,  the  former  must  show  that  his  rights  are  interfered 
with  in  such  a  way  as  to  cause  injury  to  him.^  There  was  a  tendency 
among  the  earlier  cases  to  carry  this  doctrine  to  the  extent  of  holding 
that  there  could  be  no  right  of  action  if  the  lower  owner  was  making 
no  use  of  the  water,  so  that  he  was  not  presently  injured  by  its  with- 
drawal by  the  upper  owner.*  But  after  the  upper  owner  has  made  a 
particular  use  of  the  water  for  a  long  period  of  time,  it  is  very  diflS- 


*Mayherry  v.  Alhamhra  Addition  Wa- 
try  Co,  125  Cal.  444,  54  Pac.  530,  58  Pac. 
68, 

'  If  a  canal  company  discharges  sur- 
plus water  from  one  of  its  levels  into  a 
river  for  the  purpose  of  getting  rid  of  it, 
it  becomes  a  part  of  the  river,  and  sub- 
ject to  the  uses  of  the  riparian  owner, 
and  the  corporation  cannot  afterwards 
take  it  out  of  the  river  to  the  injury  of 
such  owner.  Adams  v.  SUiier,  S  111. 
App.  73. 

^Clark  v.  Pennsylvania  R.  Co,  145  Pa. 
438,  27  Am.  St.  Rep.  710,  22  Atl.  989; 
Vanwir^le  r.  Curtis,  3  N.  J.  Eq.  422; 
O^iilis  V.  Chnse,  67  N.  H.  161,  31  Atl. 
18;  Bvrden  v.  Mobile,  21  Ala.  309;  Pot- 
irr  ▼.  Burden,  38  Ala.  651. 

A  riparian  proprietor  whose  land  is 
not  shown  to  be  susceptible  of  culti- 
vation or  of  being  rendered  productive, 
and  which  will  not  be  injured  by  the  di- 
version of  water  from  the  stream,  is  not 
entitled  to  an  injunction  to  protect  his 
riparian  rights,— especially  where  the 
injunction,  if  issued,  would  not  have  the 
effect  of  causing  the  water  to  flow  over 
or  along  such  land,  as  it  had  been  accus- 
icnned  to  flow.  Vernon  Irrig.  Co.  v.  Loa 
Angeles,  106  Cal.  237,  39  Pac.  762. 

The  maintenance  by  a  water  company 
of  a  ditch  and  flume  constructed  at  a 
lo^ver  level  than  upper  lands,  for  the  di- 
version of  water  from  a  stream,  will  not 
be  enjoined  at  the  suit  of  the  owners 
of  such  upper  lands,  through  which  the 
stream  flows  under  ground,  where  such 
diversion  does  not  diminish  the  volume 
of  the  stream  above  the  ditch  or  affect 
it  in  any  way  in  its  course  through  the 
upper  lands,  or  cause  any  injury  or 
dnmnge  to  the  owners  thereof  regardless 


as  to  whether  or  not  such  diversion  be 
unlawful  or  improper.  Yarwood  v. 
West  Los  Angeles  Water  Co,  132  Cal. 
204,  64  Pac.  275. 

If  the  lower  proprietor  can  make  use 
of  the  water  only  by  means  of  dams 
which  will  flood  the  land  of  the  proprie- 
tor above  him,  he  cannot  recover  other 
than  nominal  damages  for  a  diversion 
of  the  water  from  the  stream.  Shot' 
well  V.  Dodge,  8  Wash.  337,  36  Pac  254. 

The  construction  of  a  dam  by  the  own- 
er of  an  outer  mill  seat,  for  the  diver- 
sion of  the  water  of  a  river  into  a  canal^ 
cannot  be  complained  of  by  the  owner  of 
an  inner  mill  seat  if,  after  its  construc- 
tion, water  will  be  left  at  the  commence- 
ment of  his  head  race  in  sufficient 
abundance  for  all  the  purposos  of  his 
mill  seat.  Binney*s  Ca^e,  2  Bland.  Ch. 
99. 

*In  Williams  v.  Morland,  2  Bam.  & 
C.  910,  4  Dowl.  &  R.  583,  2  L.  J.  K.  B. 
191,  26  Revised  Rep.  579,  the  court  said 
that  the  lower  proprietor  cannot  recover 
damages  for  the  diversion  of  water  un- 
less he  has  appropriated  it  to  his  use  so 
that  his  use  is  injured  by  the  act  of  the 
upper  proprietor.  But  it  was  decided 
that  there  could  be  no  recovery  for 
merely  changing  the  flow  of  the  stream 
so  that  it  was  not  as  clear,  smooth,  and 
moderate  as  before. 

In  Palmer  v,  Kehlethvoaite,  1  Show. 
64,  Uolt  said:  Suppose  a  water  course 
runs  to  my  ground  and  I  have  no  use 
for  it  and  one  upon  another  ground  di- 
verts it  before  it  comes  to  mine,  will  an 
action  lie?  And  he  intimates  that  it 
will  not,  although  he  states  there  will  be 
further  arginnent  on  the  subject. 


166t 


RIGHTS  BETWEl'IN  INDIVIDUALS. 


»4W 


cult  to  show  that  he  has  no  right  to  continue  such  use,  and  therefore 
the  lower  owner  has  a  right  to  take  steps  to  prevent  the  destruction 
of  rights  which  belong  to  him,  and  which  he  may  at  some  time  wish 
to  make  use  of,  although  he  is  not  using  them  at  the  time  he  brings  his 
suit  As  stated  in  Parker  v.  Griswoldy^  some  injury  must  be  caused 
to  the  lower  owner  to  give  him  a  right  of  action.  But  it  is  sufficient 
that,  in  case  the  action  is  not  brought,  a  prescriptive  right  will  be  ac- 
qiiired  by  the  other  parly.  And,  therefore,  in  order  to  maintain  the 
action,  the  lower  owner  need  not  show  that  the  diversion  interfwes 
with  his  present  use  of  the  stream.^  So  that  the  obstruction  of  the 
right  of  the  lower  ovmer  is  a  sufficient  injury  to  entitle  him  to  main- 
tain the  action.*  The  law  will  presume  injury  from  such  condition.* 
But  the  relief  granted  to  complainant  will  be  merely  a  vindication 
of  his  right^  and  he  cannot  recover  special  damages  unless  he  shows 
that  he  has  received  special  injury.''  If  the  lower  owner  has  no 
means  of  utilizing  the  water,  he  suffers  no  special  injury  which  will 
entitle  him  to  special  damages.®  But  the  mode  in  which  the  lower 
owner  has  been  making  use  of  the  stream  will  be  immaterial  in  es^' 


•  17  Conn.  288,  42  Am.  Dec.  739;  Moti 
V.  EtPing,  90  Cal.  231,  27  Pac.  104. 

In  Olynne  v.  yickols,  2  Show.  507,  an 
action  on  the  case  was  brought  for  di- 
verting a  water  course,  which  was  de- 
fended on  the  ground  that  the  use  to 
which  it  was  applied  was  not  stated. 
But  Olynne  v.  Nicholas,  Corob.  43,  states 
Ihat  judgment  was  given  for  the  plain- 
tilT. 

*Wcis8  v.  Oregon  Iron  d  Steel  Co.  13 
Or.  496,  11  Pac.  255;  Newhall  v.  Ireson, 
8  Cush.  595,  54  Am.  Dec.  790 ;  Parker  v. 
(histcold,  17  Conn.  288,  42  Am.  Dec. 
7.39;  Tlaymes  v.  Gaultf  1  McCord,  L. 
r>i3;  Harrop  v.  Birst,  Xj.  R.  4  Exch.  43, 
38  L.  J.  Exch.  N.  ,S.  1,  19  L.  T.  N.  S. 
426,  17  Week.  Kep.  164 ;  Fliandcn  v.  New 
OochcU^  Water  Co.  91  Hun,  272,  36  N. 
Y.  Supp.  92;  Chn^ie  v.  Warsaw  Water- 
works Co.  79  Hun,  151,  29  N.  Y.  Supp. 
729;  fHlzinger  v.  Saugertws  Water  Co. 
66  Hun,  173,  21  N.  Y.'Supp.  121. 

*Sampson  v.  Hoddinott,  1  C.  B.  N.  S. 
690,  3  Jut.  N.  S.  243,  20  L.  J.  C.  P.  N. 
S.  148,  5  Week.  Rep.  230 ;  Bannatyne  v. 
Cranston,  Mor.  Diet.  12,769  "Property," 
cited  in  L.  R.  2  App,  Cas.  855. 

•Hart  V.  Evans.  8  Pa.  22. 

^Clark  V.  Pennsylvania  R.  Co.  145  Pa. 
438,  27  Am.  St.  Rep.  710,  22  Atl.  989; 
riuvih'igh  v.  Dawson,  6  111.  544,  41  Am. 
Dec.  109. 

VVlien  one  is  entitled  to  take  a  certain 
iiinount    of   water   from   a   stream,    the 


damming  and  diversion  of  the  stream 
aboTe  the  point  at  which  he  takes  h\A 
wtiter  is  an  invasion  of  his  rights,  but 
will  not  entitle  him  to  compel  the  re- 
moval of  the  dam,  if,  in  spite  of  it,  by 
sluiceway  therein  or  otherwise,  the 
quantity  of  water  to  which  he  is  entitled 
comes  into  his  pond.  8t.  Anthony  FaUi 
Water  Power  Co.  v.  Minneapolis,  41 
Minn.  270,  43  N.  W.  56. 

Recovery  for  damages  to  a  mill  oim- 
er  by  loss*  of  profits  resulting  from  the 
diversion  of  water  from  a  stream  can  be 
had  only  where  the  water  diverted 
would  have  been  sufficient,  if  added  to 
the  other  sources  of  supply,  to  operate 
the  mill.  Washington  County  Water 
Co.  V.  Carver,  91  Md.  398,  46  Atl.  979. 

Evidence  of  the  statements  of  custom 
ers  of  a  mill  that -they  had  withdrawn 
their  custom  because  the  mill  had 
stopi)ed  grinding  is  admissible  in  an  ac- 
tion for  damages  for  the  diversion  of 
water  from  the  stream  on  which  such 
mill  is  located  by  the  construction  of  a 
dam  across  a  tributary  thereof,  on  the 
question  whether  custom  had  been  lost 
because  the  mill  had  stopped  grinding 
on  account  of  a  lack  of  a  sufficient  sup- 
ply of  water.  White  v.  East  Lake  band 
Co.  96  Ga.  416,  61  Am.  St.  Rep.  141,  M 
S.  E.  393. 

^Clark  v.  Pennsylvania  R.  Co,  145  Pa. 
438,  27  Am.  St.  Rep.  710,  22  Atl.  989. 
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he  wishes  to  make  a  new  use  of  it,  with  which  the  use  by  the  upper 
proprietor  will  conflict.®  And  injury  is  shown  by  an  averment  that 
the  hydraulic  power  of  the  water  is  destroyed  or  impaired  to  such  a 
degree  as  to  render  it  utterly  insufficient  and  worthless  for  tlie  use  of 
the  complainant^^^  Anything  which  shows  that  defendant  prevented 
the  water  from  reaching  plaintiff's  property  is  sufficient  to  support  an 
allegation  of  diversion.^ ^  Where  the  doctrine  of  prior  appropria- 
tion obtains,  the  right  of  the  lower  owner  to  relief  depends  upon  his 
ownership  or  right  of  property  in  the  water. ^*  Equity  may  refuse  to 
interfere  with  the  upper  owner's  use  of  the  stream  if  the  lower  owner 
is  not  injured  by  such  use.^* 

500.  Means  and  purpose  of  diversion. —  The  reasonableness  or  law- 
fulness of  any  diversion  of  water  is  in  no  wise  affected  by  the  mere 
mode  of  diversion.^  The  water  cannot  be  diverted  from  the  stream 
by  percolation.*  But  one  who  constructs  works  which  draw  the  water 
by  percolation  from  the  stream,  under  contract  with  another,  is  liable 
only  from  the  time  that  the  works  begin  to  take  the  water  from  the 
stream.'     A  stream  cannot  be  diverted  by  mining  operations,  but  the 


*Biiddinffton  v.  Bradin/,  10  Conn.  213, 
26  Am.  Dec.  386. 

doming  v.  Troy  Iron  d  Nail  Factory, 
30  Barb.  .311. 

""Shears  v.  Wood,  7  J.  B.  Moove,  345, 
1  L.  J.  C.  P.  3. 

Where  a  company  constructing  a  navi- 
gable cut  from  a  lake  to  the  sea  failed 
to  construct  proper  locks  «o  as  to  pre- 
vent the  waters  of  a  certain  river  from 
flowing  into  the  lake  and  from  thence  to 
the  sea,  such  conduct  constitutes  a  di- 
▼craion  or  abstract  of  the  waters  of 
such  river  in  violation  of  a  statute  pro- 
hibitinj?  such  act.  Preston  v.  Norfolk 
R.  Co.  2  Hurlst.  &  N.  735. 

'•Ca^h  v.  Thornton,  3  Colo.  App.  475, 
34  Pac.  2G8. 

"Although  an  upper  riparian  owner 
has  no  right  to  divert  water  and  not 
return  it  before  it  reaches  the  land  of 
the  lower  owner,  in  case  it  is  necessary 
to  do  so  to  run  his  mill,  and  it  can  be 
used  by  the  lower  owner  for  his  mill 
with  equal  advantage  when  taken  from 
the  tail-race  as  when  taken  from  the 
(channel  of  the  river  itself,  a  court  of 
equity  may  refuse  to  enjoin  the  diver- 
<<ion  of  the  water,  and  leave  the  parties 
to  their  remedy  at  law.  Mason  v.  Cot- 
ton, 2  McCrary,  82,  4  Fed.  792. 

The  diversion  of  a  portion  of  the  wa- 
♦er  of  a  stream  will  not  Ik*  restrained  at 
the  suit  of  a  lower  riparian  owner, 
where  the  water  diverted  is  all  returned 


to  the  stream  without  pollution  or  in- 
jury at  a  point  above  his  land,  upon  the 
ground  that  such  diversion,  if  continued 
for  twenty  years,  would  ripen  into  a 
right,  as  no  right  can  be  acquired  so 
long  as  no  injury  is  inflicted.  Kensit 
V.  areat  Eastern  R.  Co.  L.  R.  23  Cli. 
Div.  500.  52  L.  J.  Ch.  N.  S.  008.  48  L.  T. 
N.  S.  784,  31  Week.  Rep.  603. 

^Chavnock  v.  IJiquerra,  HI  Cal.  473, 
.32  L.  K.  A.  100,  44  Pac.  171. 

'drand  J  tin  rt  ion  Canal  Co.  ▼.  Shugar, 
h.  R.  0  Ch.  483,  24  L.  T.  402,  19  Week. 
Rep.  509;  Proprietors  of  Mills  v.  Brain- 
tree  Water  Supply  Co.  149  Ma-ss.  478,  4 
L.  R.  A.  272,  21  N.  E.  761 ;  Dickivftoii  v. 
Grand  Junction  Canal  Co.  7  Exch.  282, 
21  L.  J.  Exch.  N.  S.  241,  16  Jur.  200: 
Neia  Whatcom  v.  Fairhaven  Land  Co.  24 
Wash.  493.  54  L.  R.  A.  190,  64  Pac.  7.35; 
Van  Wyeklen  v.  Brooklyn,  118  N.  Y. 
428,  24  "N.  E.  179;  Covert  v.  Brookh/v.  0 
App.  Div.  73,  39  N.  Y.  Supp.  744. 

An  action  may  be  maintained  if.  in 
digginor  a  conduit  for  a  water  .supply, 
the  trench  is  so  constructed  that  it 
draws  the  water  from  a  stream  to  the 
injury  of  complainant's  supply.  Covert 
v.  Cranford,  141  N.  Y.  521,  38  Am.  St. 
Rep.  826,  36  N.  E.  597,  Reversing,  as  to 
the  allowance  of  permanent  damages. 
Covert  v.  Valentine,  50  N.  Y.  S.  R.  510, 
21  N.  Y.  Supp.  219. 

*Corert  v.  Cranford,  141  N.  Y.  52),  38 
Am.  St.  Rep.  820,  36  N.  E.  597. 
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owner  of  a  right  to  the  use  of  the  water  of  a  stream  cannot  restrain  the 
owner  of  land  through  which  it  flows  from  conducting  mining  opera- 
tions under  it^  where  such  operations  have  not  caused  any  diminution 
of  the  water,  although  they  have  lowered  the  level  of  the  stream  and 
the  adjoining  land  about  4  feet*  All  that  the  lower  owner  is  entitled 
to  in  such  a  case  is  an  undertaking  that  no  further  injury  shall  be 
done.  The  upper  owner  cannot  divert  the  stream  to  avoid  the  effect 
of  a  dam  and  pond  constructed  by  the  lower  owner.*  And  he  cannot 
divert  the  stream  for  the  purpose  of  effecting  a  drainage  of  his  prop- 
erty.** So,  the  owner  of  land  flowed  by  the  back  water  from  a  lake, 
caused  by  the  partial  filling  of  the  creek  constituting  its  natural  outlet, 
has  no  right  so  to  drain  his  land  of  such  back  water  as  to  divert  the 
waters  of  the  lake  from  their  natural  outlet  to  the  detriment  of  an 
owner  of  lands  through  which  it  runs,  but  should  remove  the  obstruc- 
tion or  cause  of  such  back  water.''  Even  when  the  stream  is  at  an 
luiusual  height  an  upper  owner  cannot,  merely  for  the  purpose  of  re- 
lieving his  land  of  the  burden  of  the  water,  divert  the  water  from  \\s 
natural  channel  if  thereby  lower  proprietors  are  injured,  therefore 
one  may  not  by  a  drainage  ditch  draw  off  or  divert  the  waters  of  a  lake 
when  its  waters  are  high  as  against  one  who  has  a  mill  using  the  water 
power  of  a  stream  in  the  main  supplied  by  the  waters  of  the  lake 
which  naturally  flow  into  it*  The  upper  owner  is  not  bound  to 
prevent  the  diversion  of  the  stream  by  natural  causes.®  But  the  fact 
that  it  has  been  practically  diverted  by  such  cause  gives  no  right  to 
treat  the  stream  as  destroyed  and  construct  a  dam  to  complete  the 
diversion.*® 

501.  Stream  must  exist  to  make  diversion  illegal. —  In  order  to  ren- 
der the  upper  owner  liable  for  diverting  water  which  was  accustomed 
to  find  its  way  to  the  land  of  the  lower  ownier,  there  must  in  fact  be  a 

*El%cell  V.  Crowther,  31  Beav.  163,  31  Am.    Dec.    474,    the    court,    refusing  to 

L.  J.  Ch.  N.  S.  703,  8  Jur.  N.  S.  1004,  10  commit  itself  without  a  full  investijfd- 

Week.  Rep.  615,  6  L.  T.  N.  S.  596.  tion,   suggests   that  the  draining  of  ft 

*Moffett  V.  Brevrer,  1  G.  Greene,  348.  swamp  upon  one's  own  land  for  the  im- 

•  An  injunction  will  be  granted  to  re-  proveraent  thereof,  whereby  filtration  in- 

etrain  the  diversion  of  the  water  of  a  to  a  running  stream  is  destroyed  and  the 

stream  fed  by  a  spring  on  marsh  lands,  volume  of  water  thus  diminished  to  the 

used    for   irrigation   and  domestic  piir-  injury  of  a  mill  owner  on  the  stream, 

poses    by   the   owner   of    land   through  may,  perhaps,  present  a  case  to  which 

which   it  flows   from  such  marsh  in  a  the  maxim  De  minimis  non  curat  lac  h 

well-defined  channel,  whore  such  diver-  strictly  applicable, 

sion  is  made  merely  for  the  purpose  of  "^Mohr  v.  Oault,  10  Wis.  513,  78  Am. 

draining  the  marsh,  which  could  be  ac-  Dec.  687. 

compliahed  \?ithout  inconvenience  or  ex-  *Bennett  v.  Muriaugh,  20  Minn.  151. 

tra  expense  by  the  adoption  of  a  mode  Gil.  135. 

or  means  of  drainage  not  injurious  to  *Diincan  v.  Bancrofty  110  Mass.  2G7. 

such  land  owner.     Bartlett  v.  O'Cormor  ^Paige  v.  Rocky  Ford  Canal  rf  /.  Co. 

(Cal.)  30  Pac.  513.  83  Cal.  03,  21  Pac.  1102,  23  Pac.  875. 

In  Thayer  v.  Brooks,  17  Ohio,  489,  49 
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water  course,  and  not  merely  surface  or  percolating  water. ^  But  if 
there  is  in  fact  a  water  course  fed  by  springs,  the  water  cannot  be  di- 
verted, although  the  usual  marks  attending  a  water  course  may  be 
somewhat  imperfect*  In  liawstron  v.  Taylor,^  the  court  held  that 
the  owner  of  land  across  which  flows  water  which  rises  to  the  surface 
above  his  property,  and  which  flows  most  of  the  time  except  after  long 
drouths,  but  which  follows  no  r^ularly  formed  ditch  or  channel,  the 
place  where  it  flows  being  constantly  trodden  on  by  cattle,  although  at 
times  it  flows  through  artificial  troughs,  may,  for  the  purpose  of 
draining  his  land  and  procuring  a  supply  of  water  to  property  belong- 
ing to  him,  divert  the  same  although  it  has  flowed  as  described  for 
more  than  twenty  j'cars.  PlaintifiF  admitted  in  that  case  that  the  wa- 
ter was  mere  surface  water  and  the  decision  must  be  limited  strictly 
to  such  admission.  Baron  Parke's  suggestion  that  the  same  rule  would 
upply  if  the  source  was  in  a  spring  is  not  only  out  of  harmony 
with  sound  principle,  but  also  with  later  decisions  in  the  same  juris- 
diction. In  Ennor  v.  Barwelly^  the  court  held  that  the  owner  of  land 
has  no  right  to  divert  the  water  of  a  pond  located  thereon,  the  supply 
of  which  is  copious  and  continuous,  consisting  of  water  rising  from 
the  ground,  although  its  flow,  by  reason  of  the  spongy  nature  of  the 
ground,  has  a  poorly  defined  course.  The  court,  in  referring  to  the 
lack  of  a  defined  channel  connecting  the  water  of  the  pond  with  the 
adjoining  lands,  says:     But  when  the  matter  is  accurately  looked  at, 

*The  owner  of  land  on  a  brook,  rising  always  filled  with  water — ^water  which 
in  a  morass  fed  by  water  oozing  from  percolated  through  the  soil,  probably 
surrounding  Ifills,  which  flows  intermit-  rain  water.  They  were  located  near  the 
tently  and  only  when  the  snows  melt  higher  parts  of  the  land  and  furnished 
and  the  rains  are  abnormally  copious,  a  perennial  supply  of  water.  In  speak- 
cannot  complain  if  the  owner  of  the  ing  of  them  the  court  says:  If  the  wa- 
marsh  drains  it  into  a  reservoir  for  ter  from  Stock's  hill  had  been  common 
storage  and  distribution  to  purchasers,  surface  water,  and  without  any  constant 
Boyntcn  v.  Oilman,  53  Vt.  17.  supply  or  defined  course  I  should  have 

HJhenovnth  v.  Hicks,  5  Ind.  224;  been  bound  to  hold  that  the  case  of  the 
Leavcnicorth  ▼.  Prospect  Rock  Water  Co.  plaintiff  as  to  the  water  from  Stock's 
8  Kulp,  310;  Ennor  v.  Barwellf  2  Giff.  hill  failed.  But  in  my  opinion,  from 
410,  6  Jur.  N.  S.  1233.  the  evidence  it  is  clear  that  the  water 

The  character  of  a  stream  as  a  water  at  Stock's  hill  is  not  common  surface 
course  having  been  determined  by  the  water.  I  think  it  is  established  that  it 
fact  that  from  a  spring  a  stream  of  wa-  is  not  an  inconstant  supply  of  water, 
ter  from  time  immemorial  has  flowed  in  but,  more  or  less,  that  there  is  always 
a  perceptible  current,  carrying  a  large  water  there.  I  think,  also,  that  from 
body  of  water,  and  from  a  short  dis-  the  nature  and  situation  of  those  sur- 
tanoe  below  the  spring  the  stream  flows  face  springs,  the  channel  cannot  be  ex- 
in  a  wellndeflned  channel, — the  sources  pected  to  be  very  deeply  furrowed  or  ae- 
of  the  spring  are  immaterial  in  an  ac-  curatcly  defined.  I  am  clearly  of  opin- 
tion  by  a  lower  owner  to  restrain  the  ion  this  cannot  be  considered  as  water 
diversion  of  the  water  thereof  by  the  flowing  along  the  surface  of  the  ground, 
owner  of  the  land  on  which  the  spring  Therefore,  I  have  come  to  the  conclusion 
is  located.  Ohauvet  v.  Hill,  93  Cal.  407,  that,  the  water  being  supplied  from  sur- 
22  Pac.  1060.  face  springs  flowing  naturally  into  the 

*  25  Lb  J.  Exch.  33,  11  Exch.  369.  plaintiff's  land,  the  defendant,  by  inter- 

i    "6  Jur.  N.  S.  1233,  2  Giff.  410,  423.    copting    it,    has    intercepted   the    legal 

In  that  cfise  the  opening  were  what    ri^bt  of  the  plaintiff, 
mi^ht  be  called  surface  springs  and  were 
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the  wator  rising  to  the  surface  of  the  ground  in  these  ponds  being  ch^ 
to  the  plaintiff's  adjoining  land,  the  ground  of  which  is  lower  than 
the  surface  of  the  ponds,  tlieir  very  nearness  to  it  does  not  admit  of 
there  being  distance  sufficient  to  have  furrowed  or  made  a  clear  and 
detiiiod  channel,  for  the  ground  which  forms  the  circumference  of 
these  ponds  or  springs  is  wet  and  swampy.  But  by  the  law  as  esta^ 
lished  by  Wright  v,  UowanP  it  is  perfectly  clear  that  the  owner  of 
land  on  which  there  are  springs  of  water  which  would  flow  to  the 
lower  lands  of  his  neighlK)r  unless  intercepted  has  no  right  so  to  use 
the  water  while  on  his  land  as  to  diminish  the  quantity  which  would 
flow  to  his  neighbor  below.  Where  the  water  of  a  spring  flows  from  a 
regular  channel  into  a  brook,  a  person  is  not  relieved  from  liability 
for  diverting  it  by  the  fact  that  he  took  the  water  from  the  spring 
head  before  it  flowed  into  the  natural  channel.'  There  is  no  liability 
for  diverting  the  water  from  an  artificial  channel  unless  it  is  pre- 
vented by  contract  or  prescriptive  rights,  or  by  a  course  of  dc^aling 
with  the  channel  which  makes  it,  in  effec»,t,  a  water  course.^  Tho 
mere  fact  that  the  water  is  higher  than  usual  in  the  siresim  at  times 
of  freshets  gives*  no  right  to  divert  it  if  it  is  still  \rithin  the  banks  of 
the  stream.**  The  fact  that  the  bed  of  the  stream  belongs  to  die  pulv 
lic  does  not  prevent  the  lower  owner  from  maintaining  an  action  in 
case  the  wat-er  is  diverted  to  his  injury.  As  stated  in  Fulmer  v.  Vfil- 
Hams?  it  is  not  the  character  of  the  stream  as  to  navigability  or  owner 
ship,  but  the  character  and  consequences  of  the  act  of  the  owner  of  the 

*  I  Sim.  ft  Stu.  203,  1  L.  J.  Ch.  94,  24  divert  it  from  the  channel  after  it  had 

He  vised  Kep.  160.  left  the  spring,  is  the  fact  that  the  arti- 

*Dudden  v.   Cluttoti   Union.  26   L*.  J.  (icial   well   had   been  constructed  round 

Exch.  N.  S.  146,  1  Hurlst.  &  N.  027.  tlie  spring  at  a   remote  period,  and  it 

^  On  a  petition  to  quiet  title  to  a  wn-  waft  on  this  ground  that  an  unsuccessful 

ter  course  and  to  prevent  the  divernion  attempt  was  made  to  distinguish  it  from 

of  adits  which  emptied   into  the  water  the  Dudden  Case. 

course,  it  was  questioned  whether  adits,  A  person   is  not  liable  for  contempt 

either  by  custom  or  the  stannary  laws,  on  account  of  the  act  of  an  unknown 

were  such   fixed  courses  of   water  that  party,  who  tears  out  dams  erected  by 

they    could    not   be    diverted;    and    the  him  in  an  artificial  canal  in  complianrr 

court  directed  an  issue  at  law  to  deter-  with    an   order   of   the   court  enjoining 

mine    it.     Falmouth    v.    Innys,    Mosely,  him  from  the  unlawful  diversion  of  w»- 

87.  ter.     SfarL'   v.   JcffrrMon    Ttcp.    (Mich.) 

The  constniction  of  an  artificial  well  9  IVt.  J..  N'.  526.  02  N.  \V.  769.  _ 

round  a  spring,  through  which  the  wa-  SS'/KirAw   Mfff.  Co.  v.  ynrton,  5"  X-  J- 

ter  flows  before  p«8«*ing  into  the  channel  Eq.  :{(»7,  41  Atl.  38.">. 

into   which   it   has   been    accustomed   to  •122  Pa.  191.   1    L.  R.  A.  003.  f)  Am. 

flow,  does  not  render  the  spring  an  arti-  St.  Kep.  88,  15  Atl.  726. 

ficial  body  of  water  so  a«  to  prevent  ri-  A  riparian  owner  of  land  from  which 

parian   proprietors  on   tlie  strt'jnn   from  a  navigable  stream  is  wrongfully  divert- 

complaining  of  the  diversion  of  the  wa-  ed  can  recover  damage**  for  lov.  of  the 

ter   at    the    spring   or   well.     J/o.v/.i/ji    v.  a<lvantages  of  the  location,  although  m»t 

Athvrtoti   [18991  2  Vh.  :i60.  81   U  T.  X.  for  the  deprivation  of  the  use  of  water 

8.    356.     The    only    distinction    between  power,   to    which   he   had   no  rif»ht  ami 

this  case  and  that  of  Dudden  v.  Vint  ton  of   which   he  could  be  deprive<l  at  any 

Union,    1   Hurlst.   &   N.    627.   26   L.    J.  time   by   the   state   or   those   exerci^in? 

Exch.  N.  S.  146.  where  it  was  held  that  its  authority  on  the  stream.     iri«»'n»< 

it  was  as  unlawful  to  divert  the  water  v.  Fulmer.  151  Pa.  405,  31  Am.  St.  R«p. 

of  a  >]>ring  »t   the  spring  as   it   was   \o  767,  25  Atl.  103. 
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shore,  that  determines  his  liability  to  another  riparian  owner  therefor. 
Biparian  owners  are  bound  to  observe  the  obligations  that  grow  out  of 
their  ownership  and  their  proximity.  The  fact  that  before  reaching 
the  land  of  the  lower  owner  the  water  disappears  from  the  surface 
does  not  give  the  upper  owner  a  right  to  divert  it  if  there  is  in  fact  a 
stream,  so  that  the  water  can  be  traced  from  the  point  of  disappear- 
ance to  the  land  of  the  lower  owner.^*^ 

502.  Liability  for  injury  caused  by  diverted  water. —  Water  out  of 
its  natural  channel  is  liable  to  do  vast  harm,  and  one  who  undertakes 
to  remove  it  from  such  channel  assumes  a  grave  responsibility.  lie  is 
responsible  for  all  injury  it  may  do  to  other  property  during  the 
course  of  its  wanderings  before  it  returns  to  its  natural  habitation.* 
A  railroad  company  is  liable  to  the  owner  of 'land  for  damages  thereto 
resulting  from  the  diversion  by  such  company  of  the  flow  of  a  stream 
from  its  natural  channel,  and  conducting  it  through  a  ditch  to  a  point 
where  it  overflows  such  land.^  When  one's  land  is  injured  by  the 
wrongful  act  of  another  in  diverting  a  water  course  theroon,  he  must 
take  all  reasonable  means  to  protect  his  property  from  increased  in- 
jury by  reason  of  the  trespass  ;•  and  he  must  avail  himself  of  reason- 


*  Water  flowing  in  a  natural  channel, 
which  reaches  the  banks  of  a  ntream  and 
there  disappears  in  the  sand  of  the  bed, 
wOl  be  presumed  to  augment  the  flow  in 
the  main  stream  by  pereohition  until 
the  contrary  is  shown;  and  the  burden 
of  proving  that  such  waters  do  not  min- 
gle with  the  main  waters  of  the  stream 
15  on  the  one  diverting  the  same. 
Platte  Valley  Irng.  Co.  v.  Buckers 
Irrig.  Mill,  d  Tmprav.  Co.  25  Colo.  77,  53 
Pac.  334. 

A  lower  riparian  owner  may  maintain 
an  action,  not  only  for  the  diversion  of 
the  water  of  a  stream,  depriving  him  of 
the  direct  flow  thereof  for  use  at  his 
mill,  but  for  a  diversion  thereof  which 
cntB  off  the  source  of  supply  of  a  spring 
which  flows  into  his  dam,  fed  by  the  wa- 
ters of  the  stream,  which  disappear 
through  a  sink-hole  in  the  bed  and  reap- 
pear in  the  spring,  where  the  undor- 
?roiind  flow  between  the  sink-hole  and 
the  spring  constitutes  a  stream,  the 
channel  or  course  of  which  is  known. 
Washington  County  Water  Co.  y.  Oar- 
vcr,  n  *Md.  .308,  46  Atl.  979. 

^Juett  V.  Rcnaker,  13  Ivy.  L.  Kep.  782. 

If  water  is  diverted  from  a  stream, 
the  one  making  the  diversion  is  bound 
to  care  for  it  until  it  is  returned  to  the 
stream.  Tucker  v.  Salem  Flouring 
Miih  Co.  16  Or.  581,  16  Pac.  426. 

Where  a  person  builds  a  passageway 
throuffh  his  lands  for  tl\e  flow  of  a  nat- 


ural Ft  ream,  he  must  make  it  of  suffi- 
cient capacity  to  take  care  of,  not  only 
the  accustomed  flow,  but  any  increase  in 
the  flow  caused  by  improvements  above. 
Niles*  Works  v.  Cincinnati,  2  Disney 
(Ohio)  400. 

'East  St.  Louis  d  C.  R.  Co.  v.  Eisei^ 
traunt,  134  III.  96,  24  N.  E.  760,  Affirm- 
ing 34  111.  A  pp.  56.3. 

A  railroad  company  which,  by  the 
construction  of  its  roadbed  near  a  creek, 
diverts  a  portion  of  the  water  thereof, 
during  the  wet  season,  from  the  natural 
channel  into  its  ditches,  is  liable  for 
damages  to  an  adjoining  landowner  by 
the  overflowing  of  his  land,  although  it 
does  not  occur  until  several  years  after 
the  construction  thereof,  resulting  from 
the  gradual  enlargement  of  its  ditches 
by  such  overflow  of  water,  and  a  corres- 
ponding increase  in  the  volume  thereof 
which  the  ditches  are  insufficient  to  car- 
rv.  Davidson  v.  Oregon  d  C.  R.  Co.  11 
()r.  136.  1  Pac.  705. 

Tf  without  necessity  the  water  from 
springs  opened  by  a  railroad  company 
in  building  its  road  is  collected  and  con- 
ducted by  an  artificial  trench  to  a  point 
from  which  it  percolates  through  the 
embankment  and  mingles  with  surface 
water,  ao  as  to  flow  over  the  land  of  an 
adjoining  owner,  which  it  would  not 
otherwise  reach,  to  his  injury,  the  com- 
pany will  be  liable  therefor.  Curtis  v. 
/:nft'trni  R.  Co.  08  Mass.  428. 
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able  means  to  restore  it  to  its  original  channel.  But  one  who  wrong- 
fully diverts  a  water  course  on  another's  land  is  liable  for  diminution 
in  the  market  value  of  the  land  as  a  result  of  floods  resulting  from 
the  trespass,  and  from  which  it  could  not  reasonably  have  been  pro- 
tected by  the  owner.^ 

503.  Permissive  diversion. —  The  right  to  divert  the  water  of  a 
stream  may  be  acquired  in  various  ways.  The  upper  owner  may  con- 
tract for  the  right  with  lower  owners  who  will  be  injured  by  the  di- 
v(Tsion.  The  right  is  subject  to  grant.^  But  the  right  is  an  incor- 
poreal hereditament  which  can  pass  only  by  deed.*  The  right  maj 
be  granted  in  gross.^  A  covenant  as  to  tlie  use  of  the  water  will  con- 
trol a  prior  artificial  diversion  of  it*  A  grant  of  a  general  privily 
of  part  of  the  water  in  the  stream  will  be  construed  most  favorably  to 
the  grantee,^  But  the  grant  will  not  convey  rights  w^hich  are  not 
nsmied  in  it.*     The  fact  that  a  riparian  owner  has  obtained  the  right 

*Sir€eney   v.    }fontana   0.    R.    Co.   25  ^Lonsdale  Co.  v.  MoicSy   1   Brun.  Col. 

Mont.  543,  65  Pac.  912.  Cas.  655,  Fed.  Cass.  No.  8,496. 

^  A  grant  by  a  ripnrian  owner  to  a  *Hom  v.  Miller,  136  Pa.  640,  9  L  R. 
corporation  organized  to  supply  water  A.  810,  20  Atl.  706. 
for  irrigation,  mining  and  manufaetur-  *Dyer  v.  Depui,  5  VHiart.  584. 
ing  purposes,  and  general  use,  of  the  *  Under  a  proviso  in  a  deed  of  land  to- 
right  to  divert  and  appropriate  all  the  gether  with  a  water  course,  wherein  the 
waters  flowing  in  a  certain  river,  con-  grantor  retained  the  right  to  use  the 
vcys,  as  against  a  subsequent  grantee  of  water  of  such  water  course  for  a  oertaio 
the  land  fronting  on  the  river,  not  only  purpose,  the  surplus  or  so  much  as  re 
the  waters  flowing  therein  at  the  time  mained  after  being  used  for  the  purpose 
of  the  grant  to  the  corporation,  but  the  mentioned,  to  be  returned,  he  is  liable 
waters  thereafter  flowing  in  the  stream,  for  the  diversion  if  he  conveys  the  water 
Doftle  V.  San  Diego  Land  d  Totcn  Co,  46  into  a  lock-up  well  from  which  it  is  used 
Fed.  709.  by  his  tenants  and  none  of  it  retnmed 

Weghte  v.  Raritan  Water  Potcar  Co  to  the  stream.     Rawatron  v.  Taylor,  25 

19  N.  J.  Kq.  142.     Reversed  in  2X  N.  J.  L.  J.  Exch.  33,  11  Exch.  369. 

Eq.  463  on  the  ground  that  if  a  corpo-  A  riparian  owner  entitled  to  the  vt 

ration  is  given  power  by  statute  to  ac-  ters  of  a  stream  for  the  irrigation  of  his 

quire   the  right  to   divert  water   with-  land  is  not  estopped  by  a  recital  in  s 

out  deed,  it  may  do  so,  although  at  com-  grant  of  a  right  of  way  acrass  his  land 

mon  law  such  diversion  would  be  an  in-  for  the  conveyance  of  water  in  pipes, 

corporeal     hereditament     which     would  that  the   grantee  is  "about  to  divert" 

necessarily  be  created  by  deed.  the  waters  of  such  stream,  to  assert  his 

ITnder  the  old  doctrine  that  the  right  right  to  such  waters  and  enjoin  the  di- 
to  the  flow  of  a  stream  depended  on  use  version  thereof,  as  such  recital  is  not  an 
it  was  held  that  one  who  by  parol  re-  admission  that  the  grantee  had  a  right 
linquishes  the  right  to  have  water  flow  to  divert  the  same.  Zimmler  v.  8a» 
in  its  natural  channel  to  his  mill  can-  Luis  Water  Co.  67  Cal.  221. 
not  after  another  has  acted  on  it  by  A  grant  of  water  to  be  used  on  an  ad- 
cutting  the  bank  and  diverting  the  wa-  joining  tract  of  land  for  waterworks 
tcr  require  it  to  be  restored  to  its  form-  and  then  to  be  conducted  to  where  it 
or  ch-'innel.  Liggins  v.  TngCy  7  Bing.  formerly  was  will  not  authorize  the  di- 
C92,  5  Moore  &  P.  7 12,  9  L.  J.  C.  P.  202.  version  of  the  water  of  the  stream  en- 
But  this  doctrine  is  no  longer  tenable,  tirely  nwny  from  both  tracts  a  diatjinfe 
The  right  to  the  flow  of  the  water,  being  of  a  mile  or  more,  by  means  of  iron 
a  parcel  of  the  estate,  must  be  parted  pipes  for  the  supplying  of  looomotivp*. 
with  bv  the  same  formalities  necessary  Pennjiyh'^ma  R.  Co.*8  Appeal^  125  Pa. 
to  transfer  the  estate.  180,  17  Atl.  478. 
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from  an  upper  owner  to  take  the  water  from  the  stream  on  his  land 
will  not  prevent  him  from  maintaining  an  action  for  tlie  diversion  of 
water  hy  an  owner  still  farther  up.''  An  absolute  grant  of  mill  rights 
will  carry  the  water  rights  and  reserve  nothing  in  the  grantor,  al- 
though he  has  diverted  the  water  for  use  on  another  tract.*  One  not 
connected  with  a  covenant  not  to  divert  the  water  is  not  liable  there- 
on.*  Grants  by  the  upper  owner  may  prevent  a  diversion  of  the 
water.***  Temporary  rights  to  divert  the  water  from  the  stream  may 
be  secured  by  license;*^  and  the  licensor  may  estop  himself  from  re- 
voking the  license  if  he  permits  expenses  to  be  incurred  under  the  be- 
lief that  the  license  is  permanent**  But,  in  the  absence  of  technical 
grounds  of  estoppel,  a  mere  license  to  divert  the  water  will  not  become 
irrevocable  by  being  acted  upon.**     The  license  mil  be  strictly  con- 


Whcre  the  owner  of  land  acroes 
which  flows  a  water  course  compromises 
on  action  against  another  for  diverting 
the  same  by  granting  him,  for  a  period 
of  ye*ar8  at  a  stated  consideration,  the 
right  to  continue  such  diversion,  a  suc- 
cessor of  the  grantee  who  continues  the 
diversion  after  the  expiration  of  the  pe- 
riod fixed  by  the  grant  is  liable  as  upon 
an  impUed  promise  to  pay  for  the  use  of 
the  same,  for  which  an  action  of  assump- 
sit may  be  maintained.  Davis  ▼.  ifor- 
.9011,  6  Dowl.  ft  R.  42,  4  Barn.  &  C.  8,  28 
Revised  Rep.  103. 

^Nuttall  ▼.  Bracewell,  L.  R.  2  Exch. 
1,  38  L.  J.  Exch.  N.  S.  1,  12  Jur.  N.  8. 
989,  16  U  T.  N.  8.  313,  4  Hurlst.  ft  C. 
714. 

^Burden  ▼.  Btein,  27  Ala.  104,  62  Am. 
Rep.  758. 

*  Where  the  legal  fee  of  an  estate  is 
in  a  mortgagee,  a  devisee  of  the  equity 
of  redemption  in  lands  through  which 
flowed  a  water  course  is  not  liable  on  a 
covenant  of  the  former  owner  not  to  di- 
vert or  obstruct  any  part  of  a  water 
course,  as  he  is  not  the  assignee  of  all 
the  estate,  right,  title,  and  interest  of 
the  original  covenantor.  Carlisle  v. 
Blamtre,  8  East,  487,  9  Revised  Rep. 
491. 

^A  grant  of  the  right  to  use  the  wa- 
ter of  a  stream  for  milling  purposes,  al- 
though not  utilized  upon  riparian  land, 
rests  the  grantee  with  a  property  right 
which  cannot  be  impaired  by  a  diversion 
of  the  water  of  tlie  stream  without 
making  compensation  to  him.  Butler 
Hard  Rubber  Co,  v.  Netcark,  61  N.  J.  L. 
32.  40  Atl.  224. 

The  principle  that  the  upper  riparian 
proprietors  may  use  the  stream  for  all 


reasonable  purposes  while  on  their  lands, 
provided  they  send  it  on  without  per- 
ceptible decrease  or  diminution  to  the 
lower  proprietors,  does  not  apply  where 
the  upper  proprietor  has  granted  the  use 
of  the  stream  as  it  flows  m  a  designated 
channel ;  and  any  change  or  interference 
with  the  channel  by  the  upper  proprie- 
tor is  an  invasion  of  the  grantee's 
rights,  although  no  material  injury  is 
inflicted.  Northam  v.  Hurley,  1  El.  ft 
Bl.  665.  22  L.  J.  Q.  B.  N.  S.  183,  17  Jur. 
672. 

^^Rathbone  v.  MoConnell,  20  Barb. 
311;  Foot  V.  New  Haven  d  N.  Co.  23 
Conn.  214. 

**  An  injunction  will  not  be  granted  at 
the  suit  of  a  lower  riparian  owner  to 
restrain  the  maintenance  of  a  dam  and 
race  and  the  diversion  thereby  of  the 
water  of  the  stream,  although  such  dsm 
and  race  and  a  mill  supplied  thereby 
were  constructed  with  his  acquiescence 
in  ignorance  of  the  ultimate  consequen- 
ces, where  such  ignorance  was  mutual, 
the  parties  cannot  be  placed  in  the  same 
situation  in  which  they  originally  were, 
and  such  owner  was  guilty  of  improper 
delay  in  seeking  equitable  relief  after  he 
knew  the  full  consequences  to  his  prem- 
ises of  the  diversion.  Thomas  ▼.  Wood' 
fMm,  23  Kan.  217. 

Where  a  license  to  divert  water  from 
8  stream  is  general,  permitting  diver- 
sion at  any  place,  it  is  revocable  except 
ss  to  the  places  where  it  has  been  acted 
upon  and  expenses  incurred;  and  after 
the  revocation  it  will  be  improper  to  di- 
vert the  water  at  any  other  plnce.  Ma- 
son V.  Hill,  5  Bam.  &  Ad.  1,  2  Nev.  ft  M. 
747.  2  L.  J.  K.  B.  N.  S.  118. 

"A  parol  permission  to  construct  a 
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stnipJ  and  give  no  rights  at  i)oiiits  othor  than  thoso  montionod.^*  The 
legislature  eannot  confer  the  right  to  divert  the  stream  upon  a  private 
inilivi<lual  for  a  private  puriK)se/*  unless  no  injury  will  be  caused  by 
8U<*h  diversion  to  another  riparian  owner.^**  And  a  right  to  divert  tlic 
water  in  anv  event  must  he  expressly  c^iuferred  or  it  will  not  be  heU 
to  exist.  *^  But,  for  the  public  welfare,  the  right  may  be  conferred  to 
divert  the  water  under  the  power  of  eminent  domain,^'  upon  payment 
of  compensation  for  the  injury  done.*^  In  cases  where  the  injury 
cau6e<l  by  the  diversion  will  be  much  lass  than  that  caused  by  refusal 
to  permit  it,  the  court  may  refuse  injunction,  and  therefore,  in  ef- 


culvert  and  flow  the  land  of  tho  prrantor 
is  not  rendered  irrevocable  by  the  fact 
that  the  grantor  actually  co-operated 
and  assisted  in  the  construction  of  the 
culvert.  Foot  v.  Neto  Haven  rf  .V.  Co. 
23  Conn.  214. 

^^Miason  v.  Hill,  2  Nev.  &  Man.  747,  5 
Barn.  &  Ad.  1,  2  L.  J.  K.  B.  N.  S.  118. 

"The  King  c:innot  grant  a  diRpensa- 
tion  for  diverting  a  water  course  though 
it  be  furnishable  only  by  him.  hocuuso 
Ruch  a  dispennation  would  tiike  away 
the  right  of  action  of  those  suffering 
particular  injury  by  the  offenge.  Thoni' 
as  V.  Sorrell,  Vaughan,  340. 

It  is  snid  in  Boltoma  v.  Breioer,  54 
Ala.  288,  that  conferring  the  right  to 
divert  or  obstruct  the  flow  of  water  is  a 
taking  away  of  private  property,  as  well 
as  a  taking  of  land. 

The  legislature  docs  not  possess  tlie 
I)Ower  of  authorizing  the  diversion  of 
water  from  running  streams  upon  con- 
dition of  making  compensation  by  stor- 
ing storm  and  flood  water  and  giving  it 
out  in  dry  times  for  the  benefit  of  ripa- 
rian owners  as  compensation  for  the 
diversion.  Sparks  Mfg.  Co.  v.  Newton, 
57  N.  J.  Eq.  307,  41  Atl.  386. 

*  Where  no  man  will  be  damaged  by 
the  diversion  of  a  water  course  the  King 
may  license  such  diversion.  Thomas  v. 
Sorrell,  Vaughan,  341. 

"The  proviso  in  the  joint  acts  of  the 
legislatures  of  Pennsylvania  and  New 
Jersey  in  1771,  declaring  the  Delaware 
river  a  common  highway,  that  no  power 
is  given  thereunder  to  remove  or  alter 
certain  existing  milldanis,  nor  to  ob- 
struct or  hinder  the  owners  of  them, 
their  heirs  or  assigns,  from  taking  water 
for  the  use  of  such  mills,  is  not  a  grant 
of  the  right  to  divert  water,  but 
amounts  to  no  more  than  the  present 
toleration  of  a  nuisance  previously 
<rr('»-to<l,  and,  at  most,  to  a  license  revo- 
^\\\^o  at  pleasure.     Rundle  v.  Df'lawa/re 


rf  R.  Canal,  1   Wall.  Jr.  275,  Fed.  Ca>. 
Xo.  12,131). 

"  A  statute  authorizing  a  company  U> 
take  water  from  a  certain  river  and  con- 
duct it  to  a  city  through  the  channel  of 
a  specified  creek  confers  the  right  to 
take  water  from  the  river  without  limit 
or  restriction  as  to  quantity  or  phioe. 
and  conduct  the  .same  by  tlie  route  indi 
eated.  Ralem  Capital  Flour  Mills  Co.  v. 
Stay  ton  Water-Ditch  d  Canal  Co.  33 
Fed.  146. 

A  diversion  of  water  from  a  privat*^ 
stream  to  the  injury  of  a  lower  proprie 
tor  is  none  the  less  a  tort  becauae  thf 
appropriator  has  the  right  of  eminpnr 
domain,  if  the  conditions  upon  which 
this  condition  may  be  exercised  have  n«i 
been  complied  with.  Irvittg  v.  Media. 
194  Pa.  048.  45  Atl.  482,  Aftirminff  H' 
Pa.  S!iper.  Ct.  132.  7  Del.  Co.  Rep.  15. 

A  statute  permitting  the  construction 
of  a  culvert  to  carry  water  from  a 
stream  under  a  highway  to  a  mill  will 
not  protect  the  mill  owner  from  liability 
to  a  lower  proprietor  for  diversion  of 
the  water.  Neirhall  v.  Ireson,  8  Cush. 
595,  54  Am.  Dec.  700. 

"A  statute  requiring  one  divortin<r 
water  from  a  stream  to  pay  all  damagi** 
sustained  by  the  riparian  owners  will 
include  injuries  to  one  who  uses  the  wa- 
ter for  bleaching,  eleansing.  and  other 
operations  of  print  works,  ns  well  as  to 
those  who  use  the  water  for  power.  Wa- 
tuppa  Reservoir  Co.  v.  Fall  River,  134 
Mass.  267. 

But  in  a  proceeding  to  assess  damage^ 
for  diversion  of  the  water  of  a  river  on 
cHirtain  land  under  the  right  of  eminent 
domain,  evidence  is  not  admissible  of 
the  amounts  paid  for  the  corresponding 
rights  appurtenant  to  other  lands,  nor 
that  of  claimants  on  the  same  river.  Re 
Thompson,  127  N.  Y.  403,  14  L.  R-  A. 
52,  28  N.  E.  380. 
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foct,  allow  the  diversion  to  be  made.-**  In  such  case  the  only  reniedy 
is  at  law  for  the  damages  which  have  been  inflicted  on  tlie  lower 
owner.  And  a  judgment  that  defendant  was  entitled  to  divert  the 
stream  to  the  extent  to  which  he  did  so  is  conclusive  between  the  same 
{>artie8  in  subsex}ucnt  actions.*^  But  one  recovery  at  law  of  damages 
is  conclusive  that  the  diversion  was  wrongful,  and,  unless  permanent 
damages  were  awarded,  the  judgment  is  conclusive  of  a  right  to  re- 
cover in  a  subsequent  action.^*''  The  right  of  action  of  a  riparian  pro- 
prietor for  the  diversion  of  a  stream  is  not  defeated  by  an  award  of 
commissioners,  under  a  statute  authorizing  the  diversion  of  such 
stream  for  hydraulic  purposes,  which  gives  no  damages  for  such  diver- 
^ion  provided  sufficient  water  is  suifered  to  flow  in  the  channel  for 
ordinary  farm  purjx)ses,  as  such  award  is  void  for  uncertainty  and  in- 
d(»tinitene8s,  not  fixing  beyond  doubt  or  question  the  rights  and  obli- 
ixations  of  the  parties.** 

604.  Bights  of  tenants  in  common. —  A  tenant  in  common  may 
maintain  an  action  against  his  cotenant  for  diverting  the  water  from 
iheir  common  mill  for  separate  use.^  So,  a  tenant  in  common  of  land 
<'annot,  by  a  reservation  to  himself  of  the  right  to  divert  water  there- 
from in  a  conveyance  of  his  interest  in  the  connnon  property,  create 
:m  easement  for  the  benefit  of  adjoining  lands  which  he  owns  in  sev- 
eralty, as  against  a  cotenant  to  whom  is  allotted  in  a  subsequent  parti- 
tion suit  the  portion  of  the  common  property  from  which  the  diver- 
sion is  made,  but  he  will  be  enjoined  at  the  suit  of  the  latter.^  Where 
several  persons  are  tenants  in  common,  with  a  right  to  the  use  of  a 
water  course,  a  portion  of  them  cannot  convey  to  another  the  right 
to  divert  any  of  the  water  of  the  stream;  such  a  convey ance  would 
only  bind  the  persons  making  it  and  would  only  amount  to  a  license 

**  An  injunction  will  not  be  granted  to  water  from  a  plaintiff's  mi]],  a  judgment 
restrain  the  cutting  off  of  a  stream  of  previously  recovered  by  one  tlirough 
water  supplying  a  pond  or  artificial  whom  plaintiff  claims  title,  against 
lake  by  the  laying  out  of  lots  and  open-  tenants  of  defendant  for  damages  for  a 
ing  of  streets  and  sewers  on  an  upper  similar  diversion  to  that  sued  for,  will 
tract  of  land,  where,  even  though  it  be  not  estop  defendant  from  making  his  de- 
considered  as  a  water  course,  the  injury  fcnse,  since  he  was  not  party  to  the  rec- 
thereby  to  the  owner  of  the  premises  on  ord  in  the  other  action  nor  capable  of 
which  such  lake  is  situated  and  from  being  substituted  as  such,  as  in  ejcct- 
the  removal  of  the  pond  is  greatly  dis-  ment,  although  he  employed  counsel  and 
proportionate  to  the  injury  it  will  work  paid  the  costs  therein  for  the  benefit  of 
to  the  OMHiers  of  such  other  tract  in  de-  his  tenants.  Diamond  v.  Coleman,  38 
priving  them  of  the  use  of  their  proper-   U.  C.  Q.  B.  632. 

ty.     Dissetie  v.   Lowrxe,  6   Ohio  N.  P.        ^McCord  v.  Sylvester,  32  Wis.  451. 
302.  9  Ohio  S.  &  C.  P.  Dec.  545.  ^PiUshury  v.  Moore,  44  Me.    154,   69 

^I.^  Angeles  v.  Baldwin,  53  Cal.  469.    Am.  Dec.  91 ;  Webb  v.  Portland  Mfg.  Co. 

*'8ehoch  v.  Foreman,  3  Brewst.  (Pa.)    3  Sumn..l89,  Fed.  Gas.  No.  17,322. 
157.  *Pfeiifer  v.  Regents  of  University,  74 

But  in  an  action  for  the  diversion  of   Gal.  156.  15  Pac.  622. 
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to  tlie  grantee  to  use  the  water  subject  to  the  right  of  the  remaming 
cotenants.*  One  tenant  in  common  may  have  an  injunction  against 
another  to  restrain  the  diversion  of  water,  where  the  diversion,  if  con- 
tinned,  would  render  the  operation  of  the  joint  property  impossible^ 

605.  Bemedy. — An  action  on  the  case  will  lie  for  turning  out  of  its 
course  water  which  flows  to  plaintiff's  mill.^  But  trespass  is  the 
proper  remedy  for  diversion  of  water  to  the  prejudice  of  riparian 
rights  determined  by  covenant*  The  diversion  of  waters  from  their 
right  course  is  a  purpresture.^  An  information  lies  for  cutting  down 
the  bank  of  a  river  and  diverting  the  water,  although  by  statute  it  is 
made  a  private  interest  and  a  right  of  action  given  to  private  person'i 
for  damages  inflicted.'^  Ejectment  does  not  lie  against  one  diverting 
or  disturbing  a  water  course,  where  the  plaintiff  does  not  have  title 
to  the  land  under  the  water,  as  his  remedy  is  only  by  action  on  the 
case.*  No  terminus  a  quo  need  be  alleged  in  an  action  for  diverting 
a  water  course ;  any  want  of  sufficient  allegation  of  diversion  is  cured 
by  verdict®  In  an  action  by  a  mill  owner  for  diverting  the  water  of 
a  mill,  it  is  not  necessary  to  allege  the  amount  of  water  running  to  the 
mills,  as  that  was  not  material ;  and  a  declaration  that  magna  fx^i^ 
aquof  cujusdam  rivuli  was  good.'  A  cause  of  action  for  damages  for 
the  diversion  and  pollution  of  the  waters  of  a  stream,  and  one  for  an 
injunction  to  restrain  further  diversion  and  pollution  thereof,  are 
properly  joined.* 

506a.  Equitable  relief. —  The  later  decisions  show   a  remarkable 

•Portmore  v.  Bunn,  1  Barn,  ft  C.  694,  *Hom  v.  Miller,  136  Pia.  640,  •  L.  R. 

1  L.  J.  K.  B.  106,  3  Dowl.  &  R,  146.  A.  810,  20  Atl.  706. 

^Kennedy  v.  Boovily  12  Conn.  317.  'Olan.  lib.  0,  chap.  11. 

"Do  arey*8  Oa«e,21  Hen.  VII,  30,  pi.  6.  *K%ng  ▼.  Stanton,  2  Show.  30. 

If  a  man  diverts  all  the  water  from  HJliatlenor  v.  Thomas,  Yelv.  143. 

my  water  course  to  my  mill,  although  I  But   one   attempting   to   eonstruet  a 

may  have  an  assize  therefor,  an  action  dam  on  a  creek  for  the  purpose  of  di- 

on  the  case  will  lie  at  my  election.    Kir-  vi»rt.inpf  wnter  at  that  point  in  violation 

bie's  Case,  1  Rolle  Abr.  104.  of  the  rights  of  the  owners  of  a  dam 

In  Anonymous,  2  Dyer,  248b  (8  Eliz.),  further  down  may  be  ousted  by  the  lat- 

the  question   involved  was  whether  an  ter  from  the  possession  of  the  grant  at 

assize  of  nuisance  or  an  action  on  the  that  point,  in  order  to  avert  the  inju- 

case  was  tlie  proper  remedy  by  the  own-  rious  consequenoes.    Butta  Table  Moun- 

er  of  a  freehold  in  a  water  mill  against  tain  Ditch  Co,  v.  Morgan,  19  Gal.  609. 

a  person  for  diverting  the  course  of  the  A  general  denial  in  an  action  far  di* 

water,  where  only  part  of  the  water  was  version  of  water,  in  which  the  complaint 

diverted.    The  report  of  the  case  does  alleges  plaintiff  to  be  owner  and  in  poa- 

not  show  what  termination  of  the  case  session  of  the  land,  presents  no  claim  of 

was  made,  but  it  refers  to  a  case  in  title.    Rathbone  v.  McConnell,  21  N.  Y. 

which  Wyke  recovered  judgment  before  466,  Affirming  20  Barb.  311. 

Weston  &  Harper  ag^iinst  Serle,  on  an  *Prinkman  v.  Trip,  Comb.  23L 

assize  of  nuisance  for  the  diversion  of  ''IjvftreVs  Case,  4  Coke,  86. 

the  majoi  part  of  the  course  of  the  wa-  *Watterson  v.  SaldunbeherSf  101  Oil. 

ter,   T«hc7eiinon   error   was   brought   in  107,  35  Pac.  432. 
King's  Bench. 
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broadening  of  equitable  jurisdiction  from  the  principles  upon  which 
the  original  jurisdiction  of  that  court  was  established.  The  result  of 
the  reformed  procedure  has  been  to  blend  the  remedies  available  for 
the  diversion  of  water,  so  that,  in  case  an  injunction  will  most  effec- 
tually redress  the  wrong  complained  of,  the  court  will  be  quite  likely 
to  grant  it,  although,  according  to  the  strict  principles  upon  which  the 
remedy  was  originally  granted,  it  should  not  have  been  issued. 
Equity  has  no  jurisdiction  of  a  controversy  in  which  damages  alone 
are  involved,  although  there  is  also  a  prayer  for  injunction.^  Where 
the  rights  of  the  parties  are  not  settled,  and  no  distinct  ground  for  the 
interference  of  equity  is  shown,  an  injunction  will  not  ordinarily  be 
granted, — especially  if  plaintiff  has  been  guilty  of  delay  in  prosecut- 
ing his  claim.^  So,  if  the  diversion  is  merely  temporary,  and  one  for 
which  adequate  damages  may  be  awarded  at  law,  equity  will  not  in- 
terfere.^ And,  on  the  principle  that  no  one  has  a  right  to  complain 
of  the  diversion  of  water  unless  he  is  injured  thereby,  equity  will  not 
aid  one  who  is  not  injured.'*  But  some  equity  courts  have  interfered 
in  case  there  was  danger  of  the  diversion  ripening  into  an  adverse 
right**     Under  the  strict  rule  governing  equity  procedure,  it  would 


^Fairhaven  Marhle  d  Slate  Co,  v.  Ad- 
ams, 46  Vt.  496;  Myers  d  E.  Co.  v.  Phil- 
adelphia, J.  d  C.  Paaa.  R.  Co.  12  M!ontg. 
Co.  Li.  Rep.  46. 

Injunction  will  not  lie  to  restrain  the 
diversion  of  water  from  a  stream  mere- 
ly to  enforce  payment  by  the  defendant 
of  compensation  for  the  use  of  the  wa- 
ter to  one  who  had  consented  to  the  di- 
version under  a  lease  which  had  expired 
prior  to  the  diversion  for  which  compen- 
sation is  sought,  where  there  is  nothing 
to  show  that  an  action  at  law  will  not 
yield  him  any  compensation  to  which  he 
is  entitled.  Wame  v.  Morris  Canal  d 
Bhg,  Co.  5  K.  J.  Eq.  410. 

If  a  court  of  equity  has  power  by  de- 
eree  to  ascertain  and  order  the  pay- 
ment of  damages  or  grant  an  injunction 
in  the  alternative,  it  will  not  exercise 
socb  powor  where  the  defendant  has  per- 
manently diverted  water  without  au- 
thority of  law  or  pretense  of  riffht;  but 
the  ooort  can  properl}r  delay  fiie  issu- 
ance of  an  order  of  injunction  to  allow 
the  parties  to  agree  in  regard  to  ade- 
quacy of  compensation.  Pine  t.  Tfew 
Yoric,  103  Fed.  337. 

*  Haskell  v.  Thurston,  80  Me.  129,  13 
Atl.  273;  Becker  v.  MoOraw,  48  W.  Va. 
630,  37  S.  E.  532;  Rich  ▼.  Brantford, 
14  Grant  Ch.  (U.  C.)  83;  Reid  ▼.  Gif- 
fwd^  6  Johns.  Ch.  10. 

.Vol.  II.— -Waters,  106, 


^Westhrook  Mfg,  Co,  y.  Warren,  77 
Me.  437,  1  Atl.  246. 

*LoWtf  Cold  Min.  Co.  v.  Blake,  24  Fed. 
249;  Pine  v.  New  York,  76  Fed.  418,  Af- 
firmed in  37  C.  C.  A.  666,  96  Fed.  1006i 
Mason  v.  Cotton,  2  McCrary,  82,  4  F«. 
792;  Creighton  v.  Katceah  Canal  d 
Irrig,  Co.  67  Cal.  221,  7  Pac  658. 

An  injunction  will  not  be  granted 
against  the  taking  of  water  out  of  a 
brook  by  an  upper  proprietor  when  it  is 
taken  for  domestic  use  and  leaves  a 
sufficiency  of  water  for  lower  owners, 
and  such  owners  have,  without  objec- 
tion, seen  the  construction  of  a  dam  and 
erection  of  a  pumping  engine  by  the  up- 
per proprietor  for  the  conveyance  of  the 
water.  Cilly  v.  Cincinnati,  7  Ohio  Dec. 
Reprint,  344, 

During  the  process  of  constructing 
the  dam  and  before  it  is  in  condition  to 
make  use  of  the  water  the  owner  cannot 
maintain  an  action  for  equitable  relief 
against  a  third  person  for  diversion  of 
the  water.  Nevada  County  d  8.  Canal 
Co.  T.  Kidd,  37  Cal.  312. 

The  lower  proprietor  is  not  entitled  to 
an  injunctifm  unless  the  flow  to  his  land 
has  been  appreciably,  or  at  least  peroop'  - 
ibly,  diminished  by  the  diversion  above. 
Moore  v.  Clear  Lake  Waterworks,  08 
Cal.  146,  8  Pac.  816. 

*Moore  v.  Clear  Lake  Waterworks,  68 
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seem  that  there  was  an  adequate  remedy  at  law  to  prevent  the  diver- 
sion from  ripening  into  an  adverse  right,  and  the  existence  of  siidi 
remedy  would  prevent  the  issuance  of  an  injunction.  If  the  tide  of 
the  plaintiff  is  not  in  dispute,  and  tliere  is  a  clear  violation  of  his 
right,  equity  may  take  jurisdiction  and  award  an  injunction  if  it  re- 
gards the  remedy  at  law  as  inadequate.®  And  especially  so  where  tJie 
remedy  at  law  is  inadequate.'^  And  the  remedy  at  law  has  been  held 
to  be  inadequate  where  it  would  be  merely  a  succession  of  suitvS  in  case 
defendant  persisted  in  diverting  the  water.^  The  avoidance  of  a 
multiplicity  of  suits  is  an  ancient  ground  for  equity  jurisdiction,  and 
it  permits  equity  to  take  jurisdiction  of  a  suit  to  enjoin  interference 
with  water  rights.*  If  oontimied  diversion  of  the  water  ^dll  cause  ir- 
remediable injury,  equity  will  enjoin  it.'^  .Vnd  it  may  enjoin  the 
diversion  of  the  water  for  the  purpose  of  wasting  it^^^  And  manv 
late  decisions  have  awarded  an  injunction  to  protect  the  plaintiff's 
rightj  although  there  was  no  distinct  equitable  ground  upon  which  it 
could  rest^  other  than  that  it  was  the  most  effici(?nt  remedy  to  apply 
in  the  case.^*     An  injunction  has  issued  even  to  restrain  interference 

Cal.  146,  8  Pac.  816;  Spargur  v.  Heard,  v.  Stoan  River  Plaoer  Min.  Co.  12  Colo. 

fM)  Cal.  221,  27   Pac.    198;    Heilbron  v.  12,  19  Pac.  836. 

Fowler  Stntch   Canal  Co.  75   Cal.   426,  ^Hhimcr  v.  Morrin  Canal  d  Bkg.  Co. 

7  Am.  St.  Rep.  183,  17  Pac.  535;  Brown  27  N.  J.  Eq.  364. 

V.     Ashley,     16    Nev.   311;    Amsterdam  ^CIifir^y.WaraawWateriDorksCcI^ 

Knitting  Co.  v.  Dean,  162  N.  Y.  278,  56  Hun,  151,  29  N.  V.  Supp.  729. 

N.  E.  757;  Qould  v.  Eaton,  117  Cal.  539,  An   injiim-tion   will  be  granted  to  rc- 

38  L.  R.  A.  181,  49  Pac.  577.  strain  a  rontiniioiis  trespass  on  the  part 

*Reid  V.  (Hfford,  Hopk.  Ch.  416;  Rig-  of  numerous  defendants  whose  conMant 
ney  ▼.  Tacoma  Light  d  Water  Co.  9  and  wrongful  diversion  of  water  is  con- 
Wash.  676,  26  L.  R.  A.  425,  38  Pac.  147 :  tinually  depreciating  the  value  of  the 
Ca^e  V.  Haight,  3  Wend.  632;  Car  wood  lands  *of  the  complainant.  ?7ftt(«f 
V.  'Ne^o  York  C.  d-  H.  R.  R.  Co.  83  N.  Y.  Htates  Freehold  Land  d  Emigration  Co. 
400,  38  Am.  Rep.  4.52 :  Wood  v.  Pendola,  v.  aall^goH.  32  C.  C.  A.  470,  61  U.  S. 
78  Cal.  287,  20  Pac.  678.  App.  13,  89  Fed.  769. 

A  suit  for  an  injunction  to  restrain  "'  Where  the  wrongful  diversion  of  wa 

the  alleged  wrongful  diversion  of  water  ter  from  a  mill  will  cause  irreparahl' 

under  a  fictitious  claim  of  right  inter-  injurj',  as  the  loss  of  trade  and  a  df 

fering  with  an  alleged  prior  right  there-  struction   of  the   means   of   auhsistencf. 

to  may  be  maintained  without  resorting  courts  of  equity  will  not  wait  until  the 

to   an  action   at   law   to  determine   the  rights  of  the  parties  have  been  settled 

plaintiff's  title,  where  the  allegations  of  at  law,  but  will  interfere  by  injunction, 

the  complaint  are  admitted  by  demurrer  — perpetual,  if  it  has  no  doubts  as  to 

thereto.     Tuolumne  Water  Co.  v.  Chap-  the  rights  of  the  pai*ties  in  controversy: 

man,  8  Cal.  392.  temporary,  if  such  rights  are  doubtful. 

*  Injunction  lies  at  the  instance  of  the  until    the    sajue   are    established   by    a 

owner  of  land  for  the  diversion  of  the  court  at  law.     Wall  v.  Clotid,  3  Humph, 

waters   of   creeks   running  through   his  181. 

land,  which  are  essential  to  the  full  use  ^^Camphcll  v.  Crimes,  62  Kan.  503.  64 

and  enjoyment  thereof  for  agricultural  Pac.  62. 

and   mining   purposes,   where   the  dam-  ^"Ueltman's  Appml,  4  Walk.  (Pa.)  S-"). 

ages  done  and  the  financial  condition  of  Injunction     will     lie     to    restrain    a 

defendant  are  such  as  to  make  his  rem-  threatened  diversion  of  a  water  eour*e 

<Hly  at  law  inadequate.     Craham  v.  Dah'  from    its    ancient    channel.      Shu^liU   ▼. 

loncga  Oohl  3fin.  Co.  71  Ga.  296;  Fuller  Amdt.  4  N.  J.  Kq.  234;  Kimherly  d  C. 
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with  coQtract  rights.^'  The  fact  that  the  work  efiFecting  the  diversion 
is  all  done,  so  that  it  is  complete,  will  not  prevent  equity  from  taking 
jurisdiction."  And  the  jurisdiction  will  not  be  defeated  by  the  fact 
that  defendant  will  be  compelled  to  do  something  to  carry  out  the  de- 
cree of  the  court,  such  as  restoring  the  water  to  its  ancient  course.^* 
But  to  give  a  court  of  equity  jurisdiction  of  a  suit  to  protect  riparian 
riglits  from  injury  by  another^s  dam  raised  to  an  unlawful  height, 
it  must  have  absolute  jurisdiction  of  the  locus  in  quo,^^  or  of  the  per- 
son responsible  for  the  injury,  so  that  it  may  compel  him  to  make  the 
necessary  changes,  although  the  dam  is  not  within  the  jurisdiction  of 
the  court.  Relief  may  be  refused  if  defendant's  act  is  not  unreason- 
able in  view  of  all  the  circumstances  of  the  case,**^  or  where  defendant 
has  acted  strictly  witliiu  his  rights,  as,  where  he  has  merely  taken  out 
of  the  stream  water  which  he  had  put  into  it**  So,  the  injunction 
will  be  refused  where  the  injury  to  defendant  will  be  greater  than 
will  result  to  plaintiff  from  its  refusal.***  An  injunction  restraining 
the  divei-sion  of  water  by  an  upper  riparian  proprietor  will  not  be 
qualified  by  a  peioiiission  to  divert  water  to  a  specified  extent^  where 
there  cannot  be  declared  any  definite  extent  to  which  water  can  be 
diverted  without  prejudice  to  the  complainant.^^  A  decree  awarded 
a  mill  owner,  enjoining  the  diversion  of  water  so  as  to  prevent  its 
flowing  freely  to  his  premises,  does  not  lose  its  force  as  an  adjudica- 
tion of  his  rights  because  of  his  abandonment  of  the  mill  and  the 

Co.  v.  Hetcitt,  75  WIr.  371,  44  N.  W.  "Goodrich  v.  Georgia  R,  d  Bkg,  Co. 

90.3  115  Ga.  340,  41  S.  E.  650. 

In    a    dispute    between    two   riparian  ^*M orris   v.   Remington,    1    Pars.    Sd. 

proprietors  turning  upon  the  extent  of  Eq.  Ceh.  387. 

their  respective  riparian  rights  in  the  "»9tanford  v.  Felt,  71  Cal.  249,  16  Pac. 

ordinary  volume  of  the  stream,  an  in-  900. 

junction  wiU  issue  to  restrain  the  upper  ^^ChvrchiU  v.  Rose,  136  Cal.  576,  60 

proprietor  from  making  a  nonriparian  Pac.  416. 

use  of  the  water,  even  if  no  appreciable  ^"  In   Walton  v.  Mills,  86  N.  C.  280, 

injury  is  done  to  the  lower  proprietor,  continuance  of  an  injunction  until  set- 

l/ehigh  Coal  d  Nav.  Co,  v.  Scranton  Gas  tlement  of  the  rights  at  law  was  refuseil 

d  Water  Co,  6  Pa.  Dist.  K.  291.  to  prevent  the   upper   proprietor   from 

An  upper  riparian  proprietor  will  be  abstracting  water  from  the  stream  foi* 

enjoined  at  the  suit  of  a  lower  proprie-  use  in  washing  gold  ore,  at  the  suit  of 

tor  from  diverting  the  water  in  a  town-  one  who  desired  to  make  a  similar  use 

ship  ditch  running  along  the  line  of  a  of  the   water  lower  down   the   stream, 

depression  where  surface  water  had  been  where  it  appeared  that  plaintiff  was  noi: 

accustomed  to  flow,  where  such  ditch  re-  making  any  present  use  of  the  water, 

cfived   the   water   from   a   flowing  well  and  niiglit  be  compensated  in  damages 

nnd   conveyed   the   water   to   the   low^er  in   case  the   right  of  the  upper  owner 

pi-oprietor,    who   used    it    for   watering  was  sustained,  while  the  upper  owner's 

^tock.     Rumniell   v.    Lamb,    100    Mich,  loss  would  be  irreparable  in  case  he  was 

424,  56  X.  W.  167.  compelled   to   All   up  his   trenches  and 

^Dickenson  v.  Grand  Junction  Canal  cease  using  the  water. 

Co.  15  Bear.  260.  ^Chace  V.  Warsaw  Waterworks  Co.  79 

**Conkling   v.   Pacific  Improv.   Co.  87  Hun,  151.  29  N.  Y.  Supp.  729. 
Cal.  296,  25  Pac.  399. 
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transfer  of  his  business  to  other  points  on  the  stream.**  A  decree  dis- 
missing, for  want  of  jurisdiction,  a  bill  filed  to  enjoin  the  diversion 
of  u  water  course,  cannot  include  a  decree  prohibiting  complainant 
from  again  litigating  the  question  of  wrongful  diversion  of  the 
water.*- 

505b.  Bestoration  of  stream. —  Xot  only  may  the  one  who  diverts 
the  water  from  a  stream  voluntarily  restore  it  to  its  ancient  course,* 
but  the  court  may  require  him  to  do  so  at  the  suit  of  the  lower  pro- 
prietor who  is  injured  by  tlic  diversion.^  In  addition  to  this  the 
lower  proprietor  may  enter  upon  the  property  of  the  upper  owner  and 
restore  the  stream  to  its  course.^  The  mere  fact  that  the  restoration 
of  the  stream  will  be  of  gi*eat  thimagc  to  the  defendant  and  of  but 
slight  advantage  to  the  plaintiff  will  not  prevent  the  court  from  corn- 
polling  it.*  In  case  the  waters  are  lawfully  diverted  by  a  canal  com- 
pany, the  riparian  owner  has  no  right  to  tlieir  reiU<>ration  which  he 
<*an  transfer  to  another  person.*     If  the  upper  owner  is  required  to 


"r/nion  Mill  d  Min.  Co.  ▼.  Dangberg, 
81  Fed.  73. 

^Smith  V.  Adams,  24  Wend.  685. 

^King  v.  Chicago,  B.  d  Q.  R,  Co.  71 
Iowa,  696,  20  N.  W.  406. 

Whether  a  ravine  is  a  water  course 
or  a  conductor  of  surface  water,  one 
who  has  maintained  a  dam  across  it, 
holding  back  and  diverting  the  waters 
for  a  year,  may  restore  them  to  their 
original  channel  unless  he  is  prevented 
upon  the  principles  of  equitable  estop- 
pel,— as,  when  he  has  represented  that 
the  change  would  be  permanent,  and  the 
lower  owner  has  therefore  made  im- 
provements. Canton  Iron  Co.  v.  Bi- 
wabik  Bessemer  Co.  63  Minn.  367,  65  N. 
W.  643. 

'Rigney  v.  Taooma  Light  d  Water  Co. 
9  Wash.  576,  26  L.  R.  A.  425,  38  Pac. 
147;  Johnson  v.  Tulare  County  Super. 
Ct.  65  Cal.  567,  4  Pac  575. 

In  32  Assize,  2,  a  writ  of  assize  of 
nuisance  was  brought  because  defendant 
had  t^jmed  a  water  course,  and  the  nui- 
sance assigned  was  that  defendant  had 
made  a  trench  across  the  water  course 
and  diverted  water  from  the  plaintiff's 
mill;  and  the  court  awarded  that  the 
water  should  be  removed  to  its  right 
course  at  the  cost  of  the  defendant,  and 
that  the  plaintiff  recover  his  damages, 
and  that  defendant  be  imprisoned. 

An  upper  mill  o^vner  will  be  required 
to  remove  an  embankment  the  effect  of 
which  is  to  divert  the  natui*al  course  of 
a  stream  from  its  channel  on  the  wester- 


ly side  of  an  island  and  cause  it  to  flow 
down  on  the  easterly  side  with  greater 
ranidity,  whereby  a  larger  quantity  of 
dSoris  is  carried  against  the  plaintifTs 
bulkhead,  although  his  damages  are 
nominal  and  he  receives  the  same 
amount  of  water  as  before,  while  the 
defendants  get  more  benefit  from  the  di- 
version than  the  plaintiff  would  get 
from  the  restoration.  Amsterdam 
Knitting  Co.  v.  Dean,  13  App.  Div.  42, 
43  N.  Y.  Supp.  29. 

*If  a  man  makes  a  ditch  which  di- 
verts the  water  from  my  mill,  I  may 
fill  the  ditch  wliich  the  other  dug.  9 
Edw.  4,  f/35. 

If  a  riparian  owner  has  been  deprived 
of  water  which  ought  to  flow  in  the 
stream,  by  the  construction  of  a  ditch 
by  a  highway  commissioner,  he  may 
dam  up  the  ditch  and  restore  the  water 
to  the  stream.  MoCord  v.  High,  24 
Iowa,  342. 

But  the  right  of  a  riparian  proprietor 
to  enter  upon  the  land  of  another  to 
abate  the  nuisance  of  diversion  exists 
only  against  the  wrongdoer,  and  be  has 
no  right  to  enter  upon  or  flow  the  land 
of  an  innocent  person  for  the  purpo^ 
of  r^aining  the  use  of  the  diverted 
stream.  Agatcam  Canal  Co.  v.  Bdujords. 
36  Conn.  476. 

*Coming  v.  Troy  Iron  d  IfaU  Faetont, 
40  N.  Y.  191. 

^Agatram  Canal  Co,  v.  Bdtcards,  36 
Conn.  476. 
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restore  the  water,  the  mere  provision  of  means  for  the  return  of  the 
diverted  water  is  not  sufficient  to  relieve  him  from  liability  if  the 
water  is  not  in  fact  returned  to  the  stream.* 

S06.  Sight  to  maintain  action  for  diversion. —  Anj^one  injured  in 
the  enjoyment  of  his  right  may  maintain  an  action  for  diversion  of 
the  water  from  the  stream.  It  is  not  necessary  that  he  should  have 
an  ancient  mill,  or  have  put  the  water  to  actual  use.^  In  Butland  v. 
Bowler,^  it  is  said  that  one  cannot  use  the  water  which  passes  over  his 
land  to  the  damage  of  another.  For  injury  to  the  property  right^  the 
action  should  be  brought  by  the  owner  of  the  fee ;  but  one  in  posses- 
sion may  bring  an  action  for  injury  to  his  interests.  It  is  not  neces- 
sary that  one  should  have  title  to  the  property  in  order  to  be  entitled 
to  maintain  an  action.  One  in  possession,  whatever  may  be  his  title, 
may  maintain  an  action  against  a  mere  wrongdoer  for  diversion  of 
water  from  tlie  property.^  And  title,  therefore,  need  not  be  alleged.* 
But  a  mere  occupier  cannot  maintain  the  action  unless  he  shows  a 
special  use  or  special  injury.'  The  person  in  possession  is  ordina- 
rily the  proper  one  to  protect  the  property  against  injury  by  the  diver- 
sion.* But  the  injury  is  to  the  property  right,  and  therefore  the 
right  of  action  may  be  foundec^  on  possession  of  the  property,  and  not 
on  that  of  the  mill.''  Biparian  ownership  is  snfScient  to  maintain 
the  action.®  The  action  cannot  be  maintained  by  one  who  is  not  en- 
titled to  the  use  of  the  water  as  matter  of  right.®  And  if  the  injury 
is  to  an  alleged  right  to  remove  the  water  from  the  stream  to  nonri- 
parian  land,  the  one  asserting  the  right  must  bo  the  owner  of  the  fee, 

•stein  V.  Burden,  20  Ala.  127,  65  Am.  43,  51  L.  K.  A.  820,  83  Am.  St.  Rep.  401» 
Dec.  .194.  84  N.  W.  64 1. 

^Rutland  ▼.  Bowler,  Palm.  290;  8ury  But  a  bill  to  restrain  the  diversion 
T.  Pigot,  Popham,  169,  3  Bulst-  339.  of   the  waters  of  a  stream  cannot  be 

*  Palm.  290.  maintained  by  one  whose  land  ¥ras  not 

*Eagle  d  P,  Mfg.  Co,  v.  Gihaon^  62  Ala.  originally  touched  or  entered  by  the 
.360;  Stein  v.  Burden,  24  Ala.  1?0,  60  stream,  and  who  has  obtained  no  right 
Am.  Dec.  463;  McDonald  v.  Bear  Piver  by  adverse  possession.  Browne  Y.  Wine- 
^  A.  Water  d  Min,  Co.  13  Cal.  220.  iw/?,  95  Mich.  441,  54  N.  W.  960. 

Actual  and  peaceable  enjoyment  and  *Crill  v.  Rome,  47  How.  Pr.  398. 
poesession  of  water  at  the  time  of  thu  A  company  authorized  to  improve,  for 
diversion  thereof  by  one  showing  no  bet'  commercial  purposes,  a  harbor  situated 
ter  right  thereto  is  sufficient  U>  entitle  in  a  bay,  and  to  erect  wharves  and  ware- 
the  possessor  to  an  injunction  restrain-  lupuses,  cannot  claim  compensation  for 
in]^  interference  with  his  rights.  Oar-  the  diversion  of  a  river  running  into  tha 
dosa  ▼.  Calkine,  117  Cal.  106,  48  Pac  bay,  where  they  do  not  own  the  bed  or 
1010.  banks  of  the  stream,  although  such  di- 

*Olyn  T.  Hichola,  Comb.  43.  version  t>f  the  river   from   its   natural 

•Manon  V.  HiU,  5  Bam.  ft  Ad.  27,  2  channel  renders  their  wharves  inacccssi- 
Xe-*'.  A  M.  747,  2  L.  J.  K.  B.  N.  S.  118.       ble  for  shipping.    La  Plaieance  Boy  Ear- 

•Rathbone  v.  McConnellj  20  Bart).  311.    lor  Co,  v.  Monroe^  Walk.  Ch.   (Mich.) 

^Tucker  y.  Paren,  7  U.  C.  C.  P.  269.        155. 

•Sanborn  v.  People'e  Ice  Co.  82  Minn. 
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because  he  could  not  obtain  a  prescriptive  right  to  divert  the  water 
nnlcas  he  owned  the  fee.^^  It  is  immaterial  that  plaintiff  own:$  the 
land  on  onlv  one  side  of  the  river,^^  as  is  also  the  value  of  the  interest 
involved.^ ^  The  action  should  be  brought  by  one  having  the  title  at 
the  time  the  injury  was  done.  Therefore,  it  cannot  be  maintained  bv 
a  subsequent  grantee.**  Conversely,  a  vendor  of  a  mill  and  privilege 
cannot  maintain  case  for  diversion  of  water  while  the  vendee  is  in 
possession  although  not  entitled  to  a  conveyance.*^  The  equitable 
owner  in  possession  of  a  tract  of  land  bordering  <m  a  stream  is  enti- 
tled to  relief  in  a  court  of  equity  against  wrongful  diversion  of  water 
therefrom.*^  A  tenant  may  maintain  an  action  for  the  injoij  in- 
flicted upon  hiuL*®  And  the  reversioner  may  also  maintain  an  action 
for  injury  to  the  inheritance."  The  fact  that  plaintiff  is  not  a  ri- 
parian owner  does  not  deprive  him  of  a  right  of  action  to  prevent  the 

''ficobell  T.  Hkelton,  Skin.  36,  2  Show,  foim,  24  App.  Div.  608,  48  N.  Y.  Snpp. 

11»5.  683. 

^'Parker  v.  Orimcold.  17  Conn.  288,  42        'Vre»  t.  Cress,  5  Pa.  118,  47  Am.  Dec 

Am.  Dec.  73t>.  401. 

**One  owninjx  a  lot  worth  about  $350,        "Liijp  v.  Hoggin,  69  Cal.  255,  10  P*e. 

through  wliich  a  natural  stream  flows,  674. 

is  as  much  entitled  to  be  protected  from       ^Re   Water   Comrs.  4    Edw.  CL  545: 

an    unlawful    diversion    of    the    water  Crook    t.     Hetcitt,    4     Wash.   749,  31 

thereon,  although  her  damages  resulting  Pac.  28. 

therefrom  will  not  exceed  $25,  as  is  the       The  owner  of  a  milldam  on  a  stream, 

owner  of  more  valuable  land  who  would  having  a  mere  easement  to  use  the  wa- 

sulTer  arrealer  damages  from  a  diversion,  ter  thereof,  and  not  owning  the  fee  to 

Duesler  v.  Johnatotcn,  24  App.  Div.  608,  the  land  covered  thoneby,  cannot  enjoin 

48  N.  Y.  Supp.  083.  the  wrongful  taking  of  water  therefrom 

^ Moore  v.  Browne^  3  Dyer,  319b.  in  the  absence  of  any  injury    thereby 

An  action  to  restrain  a  diversion  of  done  to  his  easement^  as  be  has  no  prop 

the  waters  of  a  stream  by  an  upper  ri-  erty  in  the  corpus  of  the  water.    Ba^ 

parian  proprietor  cannot  be  maintained  v.  Fi»  Wayne,  121    Ind.    389,  23  K.  £• 

by   a   lower   proprietor  whose  grantor,  259. 

previous  to  the  conveyance  of  the  land       Lessees  for  a  term  of  years    with   a 

to  him,  had  made  an  absolute  and  un-  privilege  of  purchase  may  maintain  an 

conditional    conveyance    of    the    water  action  for  an  injunction  restraining  the 

rights  appurtenant  to  the  land;  but  if  unlawful   diversion   of  the   water  of  n 

the  grant  be  for  a  limited    time,    he  stream     running    throng    the    leased 

would  be  entitled  to  maintain  an  action  premises,    interfering    with    their    uf^ 

to  protect  his  reversionary  right.    Chuld  thereof  on  such    stream    for    irrigation 

T.  Btaffordy  91  Cal.  146,  27  Pac  643.  purposes.     Beilbron   t.    Fowler  Switch 

But  a  grantee  of  land  has  a  right  of  Canal  Co.  75  Cal.  426,  7  Am.  St  Rep. 

action     for     injuries     caused     by     the  183.  17  Pac  535. 

refusal   of  a  former  lessee    to    restore       "Rogers  ▼.  Dickson,  10   U.   C.  C.  F- 

v.'ater  to  its  ancient  channel.     Coming  481 ;  iVoodhury  v.  Willis,  60  Me.  403. 
V.  Troy  Iron  A  Nail  Factory,  39  Barb.       The  diversion  of  water  from   a  nat- 

:)1I.  ural  stream  rimning  through  land  is  an 

So.  a  riparian   owner  may  maintain  injury  done  to  the  inheritance,  for  which 

nn  action  to  restrain  the  unlawful  di-  sn  action  may  be    maintained    by   tin* 

version  of  water  from  a  stream,  although  o^ner  thereof  while  the   land  is  in  th«» 

ho-  purchased  the  land  after  the  diver-  pov^session  of  a  tenant  under  a  leaae  for 

FJon   had   been   commenced   by   the   de-  »  term  of  years,  under  a  Code  provision 

fendant,     where    the     latter    has     not  that  a  person  having  an  estate  in  fee 

ccmtinued   it   so   long  as   to   acquire   a  in  remainder  or  in  reversion  may  main- 

pr«ecriiH;ivc  riglit.     Duesler    v.    Johns-  tain  an  action  for  an  injury  done  to  the 
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diversion  of  the  water  of  a  stream  onto  land  not  riparian  by  an  up- 
per riparian  owner,  where  plaintiflf  has,  under  a  purchase  from  a  ri- 
parian owner  of  the  right  to  enter  upon  the  land  of  the  latter  and 
divert  the  stream  from  the  natural  channel  through  an  artificial  one 
to  land  of  his  own,  diverted  and  used  such  stream  for  a  period  of  suf- 
ficient duration  to  presiune  a  grant.^^  But  a  lessor  of  a  mill  and 
privilege  cannot  maintain  case  for  diversion  of  water  during  the  term 
of  the  lease,  where  rent  has  been  received  without  diminution.****  The 
owners  of  the  several  mill  privileges  on  the  stream,  and  not  the  reser- 
voir company  formed  by  them  merely  for  the  purpose  of  creating  a 
<!onvenient  agency  to  own  and  manage  the  dam  for  the  benefit  of  the 
mills,  are  the  proper  plaintiffs  in  an  action  for  damages  for  diversion 
of  the  water  of  the  stream.^^  But  the  corporation  may  maintain  the 
action  if  there  is  injury  to  the  property  which  it  is  organized  to  pro- 
tect.^ ^  One  tenant  in  common  of  a  water  power  may  maintain  an 
action  to  protect  his  interest  without  his  joining  his  cotenant.*^  But 
tenants  in  conmion  may  join  in  an  action  if  they  choose  to  do  so.^^ 
And  if  the  ownership  of  the  water  power  or  the  interest  in  the  stream 
is  common,  the  various  persons  in  interest  may  join  in  the  suit,  al- 
though their  personal  interests  in  the  property  affected  are  several.^* 
But  a  joint  action  for  damages  from  the  diversion  of  the  water  of  a 
stream,  and  for  an  injunction  and  settlement  of  the  various  rights  of 
plaintiffs,  cannot  be  maintained  where  their  interests  in  such  waters 
are  not  in  common,  but  each  claims  separate  and  distinct  portions 
thereof  by  appropriation.^*     All  the  persons  residing  upon  a  water 

inheritance,    notwithstanding   an    inter-  ^Moody  v.  King^  74  Me,  497. 

vening  estate  for  Hfe  or  years,  so  that  ^Watuppa  Reservoir  Co.  v.  FaU  Rivera 

the  statute  of  limitations  runs  from  the  134  Mas».  267;  Elgin  Hydraulic  Co.  ▼. 

coRimeneement  of  such   diversion ;    and  Elgin,  194  III.  476,  62  N.  E.  929,  Affirm- 

a  light  to  divert  such  water  is  acquired  ing  85  111.  App.  182. 

by   the  actual,  continuous,  open,  peace-  ^Elgin  Hydraulie  Co,  v.  Elgin,  74  111. 

ful,  notorious,  and  adverse  use  thereof  43;^. 

for   the  statutory  period    during    such  **rnion  Mill  d  Min,  Oo.  ▼.  Dangherg, 

tenancy,  so  as  to  bar  an  action  by  such  81  Fed.  73. 

owner  "or  his  tenant  to  restrain  the  di-  ^Stone  v.  BromwioK  "Xelv.  161;  Parke 

version  and  for  damages.     Heilbron  v.  v.  Kilham,  S  Cal.  77,  68  Am.  Deo.  310. 

Last   Chance  Water  Ditch  Co.  76   Cal.  ^Ronnow  v.  Delmue,  23    Nev.  29,  41 

117,  17  Pac.  65.  Pac.  1074;  Lonsdale  Co,  v.  Woonsocket, 

A   lessor  of  land  containing  a  water  21    R.  I.    408,  44    Atl.    929;    Beach    v. 

power  is  not  estopped  from  compelling  Rpokane  Ranch  d  Water  Co,  25  Mont, 

a  restoration  of  the    stream  upon  sur-  379,  05  Pac.  Ill;  Churchill  ▼.  Lauer,  84 

render  of  the  lease,  by  permitting  the  Cal.  233,  24  Pac  107;  Reid  v.  Oifford, 

le^ee.  without  objection,    to    erect    ex-  Hopk.  Ch.  416. 

pensive  machinery  to  divert  the  water  ^Schultz  v.  Winter,  7  Nev.  130;  Bar- 

frofm    the    stream    for     use    elsewhere,  ham  v.  Uostetter,  67   Cal.   272,  7    Pac. 

Coming  v.  Troy  Iron  d  Nail  Factory,  40  689 ;  Foreman  ▼.  Boyle,  88  Oftl.  290,  26 

N.  Y.  191.  Pac.  94. 

^'WiUiams    v.    Wadsworth,    51    Conn. 
«77. 
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course  may  be  required  by  statute  to  be  made  parties  to  a  suit  to  ^i- 
tie  the  water  rights  on  the  stream.**  But  in  a  suit  concerning  only 
the  question  as  to  whether  defendants  are  wrongfully  diverting  wactr 
from  plaintiffs  land,  other  owners  who  may  be  interested  either  in 
continuing  or  stopping  the  diversion  are  not  necessary^  although  pos- 
sibly proper,  parties.*^  Whether  or  not  the  action  will  survive  the 
death  of  plaintiff  depends  upon  the  language  of  the  statute.*^ 

807.  Who  is  liable  for  diveniont — One  who  digs  a  trench  whereby 
water  is  diverted  from  the  premises  of  a  lower  riparian  owner  is  liable 
for  the  damage  sustained  thereby  after  the  completion  of  the  work 
and  because  of  the  continuance  of  the  wrong.^  So,  one  is  liable  for  a 
wrongful  diversion  of  water  from  a  stream,  although  he  may  have 
committed  the  nuisance  on  the  land  of  a  third  party,  and  cannot  enter 
to  stop  the  continuance  without  committing  a  trespass.*  But  only 
those  who  are  responsible  for  the  diversion  of  the  water  or  those  who 
continue  it  for  their  own  benefit  are  liable  for  the  wrong.  Therefore, 
a  suit  cannot  be  maintained  against  all  the  occupants  of  a  mill  site 
when  the  wrong  complained  of  was  committed  by  the  owners  of  only 
one  of  the  mills.^     The  fact  that  the  defendant  is  the  owner  of  the 


="  Intermediate  owners  on  a  stream, 
who  are  diverting  the  water  thereof 
without  anv  claim  of  right  to  do  so, 
by  appropriation  or  otherwise,  for  any 
beneficial  purpose  whatever,  as  against 
either  plaintiff  or  defendants  in  an  ac- 
tion brought  by  a  lower  proprietor 
against  upper  proprietors  to  abate  and 
enjoin  a  nuisance  created  by  their  di- 
version of  the  waters  of  the  stream,  but 
which,  on  the  hearing  of  questions  of 
fact  made  by  the  pleadings,  was  treated 
as  one  to  determine  the  rights  of  the 
parties  to  the  use  of  specific  quantities 
of  water  for  beneficial  purposes, — are 
indispensable  parties  thereto.  Bliss  v. 
arayson,  24  Nev.  422,  6  Pac.  231. 

A  statute  authorizing  all  parties 
claiming  adverse  water  rights  in  the 
same  stream  or  source,  or  who  have 
wrongfully  diverted  water  therefrom,  to 
be  made  parties  to  a -suit  to  determine 
their  several  rights  and  priorities,  even 
though  they  reside  without  the  county 
in  which  the  suit  is  commenced,  is  not 
repugnant  to  a  constitutional  provision 
requiring  actions  to  be  brought  in  the 
county  in  which  the  same  accrued,  as 
that  provision  does  not  affect  the  com- 
mon-law right  to  lay  the  venue  in  either 
county,  where  the  cause  of  action,  as  in 
the  case  of  adverse  water  rights,  con- 
sists   of    different    elements,     "^ome    of 


which  arise  in  one  county  and  some  io 
others.  Deseret  Trrig,  Co.  v.  Mclntyre, 
16  Utah,  398,  62  Pac.  628. 

"Kaukauna  Water  Potcer  Co.  v.  Green 
Bay  A  M.  Canal  Co.  76  Wis.  385,  44  N. 
W.  638;  Qrand  Rapids  Water  Power 
Co.  V.  Bensley,  75  Wis.  399,  44  N.  W. 
640. 

"An  action  on  the  case  for  diverting 
a  water  course  dies  with  plaintiff.  The 
diversion  of  a  water  course  is  not  an  in- 
jury to  personal  property  within  the 
meaning  of  a  survival  statute.  Eolmes 
V.  Moore,  6  Pick.  257. 

But  an  action  to  restrain  the  diver- 
sion and  obstruction  of  water  from  a 
spring  survives  the  death  of  the  defend- 
ant, as  it  is  based  upon  a  wrong  done 
the  property  rights  or  interests  of  an- 
other, within  the  meaning  of  2  Rev. 
Stat.  447,  §  I,  authorizing  the  continu- 
ance of  such  actions.  MUler  v.  Young, 
90  Hun,  132,  35  N.  Y.  Supp.  643. 

^Covert  V.  Valentine,  60  N.  Y.  8.  R. 
516.  21  N.  Y.  Supp.  219. 

*8mith  V.  Elliott,  9  Pa.  346. 

•Wcstbrook  Mfg,  Co.  v.  Warret^  77 
Me.  437,  1  Atl.  246. 

So,  one  of  several  part  owners  of  a 
dam  and  fiume,  who  acquired  his  inter- 
est subsequently  to  repairs  made  there- 
to which  cause  a  diversion  of  waters 
from  a  mill  owner  below,  is  not  liable  to 
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bed  of  a  stream  which  has  been  diverted  by  the  act  of  a  stranger  does 
not  make  the  defendant  liable  for  such  diversion  or  for  his  failure  to 
remove  the  nuisance,  where  it  was  created  without  his  consent,  and 
where  ho  offered  to  permit  the  persons  injured  by  the  diversion  to  en- 
ter and  remove  the  nuisance,  as  he  cannot  be  compelled  to  remove  it 
and  thereby  subject  himself  to  litigation  with  the  parties  creating  it* 
But  one  taking  the  benefit  of  the  diversion  may  be  liable  although  he 
did  not  participate  in  effecting  it*  The  grantee  of  a  dam  constructed 
by  his  grantor  so  as  to  divert  water  from  a  lower  mill  owner  when 
certain  of  its  gates  were  kept  closed,  which  was  usually  when  no  work 
was  being  done  by  either,  is  liable  without  notice  for  diverting  the 
water  by  closing  the  gates  for  a  number  of  weeks,  at  all  hours,  the  lia- 
bility attaching  for  an  imauthorized  use  by  the  grantee  himself,  and 
not  merely  by  his  continuance  of  a  dam  in  the  same  condition  that  it 
was  erected  by  others  before  his  purchase.®  The  fact  that  one  who 
has  built  a  dam  for  unlawfully  diverting  water  from  a  stream  has 
leased  his  property,  and  the  lessee  is  the  one  who  is  using  the  water, 
does  not  excuse  the  owner  from  liability  to  riparian  owners.''  The 
lessee  of  water  power  wrongfully  diverted  from  a  stream  to  the  injury 
of  a  riparian  owner  thereon  is  not  excused  from  liability  because  the 
place  where  he  uses  it  is  below  the  point  at  which  it  could  be  of  avail 
to    8uch  riparian   owner,   and  therefore  the  liability  for   such   di- 

him  for  i»ny  injury  sustained  from  the  by  his   procurement,   is    jointly    liable 

continuance  of  the  dam  and  flume  in  the  vnth  the  other  claimants  for  the  dam- 

Bame  condition  in  which  they  were  when  ac^s  resulting  therefrom,  although  the 

he  acquired  the  title,  without  notice  or  ditch  has  not  yet  been  extended  to  his 

retiuest  to  remove  same;    but    his    oo-  land.    Hulsmnn  v.  Todd,  06  Cal.  228,  31 

owners  who  made  the    repairs    cannot  Pac.  39. 

benefit  by  want  of  notice  to  him.    8n(yw  In  an  action  to  restrain  defendants 

V.  Cmcles,  22  N.  H.  206.  from  interfering  with   the   water  in  "a 

Where  two  defendants  under  claim  of  creek,  a  decree  is  properly  granted  as 

right  cnt  a  trench  through  a  bank  for  prayed  for,  when  it  appears  that,  at  a 

the  purpose  of  diverting  the  water  of  a  place  where  the  channel  divides,  a  dum 

ytream,  which  cut  is  immediately  filled  which    has    been    placed    in    the    main 

in  by  one  claiming  the  right  to  the  wa-  channel    diverted    the    water    into    the 

ter,  'and  reopened  by  one  of  the  defend-  other  channel  which  had  been  artificial- 

ants,  it  is  for  the  lury  to  say  whether  ly  deepened,  and,  although  removed  on 

or   not  the  other  defendant  sanctioned  several  occasions  by  the  water  commis- 

and  concurred  in  the  act  so  as  to  ren-  sioner,  it  was   each    time   replaced   by 

der  them  both  liable.  Dretoett  v.  8 heard,  someone  unknown ;  that  defendants  de- 

7  Car.  &  P.  466.  nied  interfering  in  any  way    with    the 

^Saxby  v.  Manchester  8,  d  L.  R.  Co.  (low  of  water  in  the  main  channel,  but 
T*  K.  4  C.  P.  108;  38  L.  J.  C.  P.  (N.  S.)  that  the  water  as  diverted  by  the  dam 
153,  (1860),  10  L.  T.  N.  S.  640,  17  to  the  smaller  channel  was  thereby  con- 
Week.  Rep.  203.  ducted     to    their    premises.     Barn^is   v. 

*  One  claiming  an  interest  in  the  wa-  Oerbcrg,  27  Wash.  120,  67  Pac.  568. 

ters  of  a  stream  which  another  diverts  *8now  v.  Cotctcs,  22  N.  H.  206. 

for   his  own  benefit  and  that    of    such  ^Anderson  v.  Cincinnati  SoutJiem    R. 

claimant  and  others,  presumably  made  Co.  86  Ky.  44,  0  Am.  St.  Rep.  263,  5  S. 

partly  at  such  claimant's  instance  and  W.  40,  6  Ky.  L.  Rep.  663. 
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version  would  rest  upon  his  lessor  who  caused  the  diversion  from 
above  such  point,  but  in  such  case  the  act  of  each  is  the  act  of  both, 
and  he  will  be  held  liable  as  for  the  original  diversion.*  A  joint  ac- 
tion for  damages  and  for  an  injunction  restraining  the  diversion  of 
the  water  of  a  stream  may  be  maintained  against  persons  making  such 
diversion,  although  acting  independently  of  each  other,  where  the  di- 
version of  no  one  person  would  interfere  with  the  rights  of  the  plain 
tiff  but  the  aggregate  of  their  diversions  reduces  the  volume  below  the 
amount  to  which  he  is  entitled.®  A  joint  action  for  the  obstruction 
and  the  diversion  and  use  of  the  waters  of  a  stream  cannot  be  main- 
tained against  two  persons  whose  use  and  diversion  were  separate  and 
without  any  collusion,  arrangement,  or  understanding  between 
them.^®  But  it  is  no  excuse  for  one  sued  that  others  contributed  to 
the  injuiT.**  A  riparian  owner  having  a  right  to  divert  water  by  a 
certain  dam  is  liable  as  for  a  nuisance  if,  in  rebuilding  it,  he  diverts  a 
greater  amount  of  water,  either  by  raising  its  height  or  changing  iU 
location.*^ 

608.  Estoppel. — The  lower  owner  may  lose  his  right  to  relief  by  per- 
mitting the  upper  owner  to  make  large  expenditures  to  effect  the  di- 
version of  the  water,  under  the  belief  that  he  is  acting  within  his 
legal  rights.^  But  if  the  one  making  the  diversion  knows  that  he  ha?^ 
no  right  to  do  so,  the  mere  nonaction  of  the  owner  will  not  prevent 
his  maintaining  an  action  as  soon  as  injured.*  The  lower  owner  is 
not  estopped  from  maintaining  an  action  by  temporarily  discontinu- 

*Druley  v.  Ad<im,  102  HI.  177.  Marble  Co.  v.  Darnell  04  Ga.  231,  21  S. 

*Hillman    v.  Netrington,    57    Cnl.  56:    E.  531. 
Pacific    lAve    Stock    Co.  v.  Hanley,  98       The  knowledge  of  the  guardian  of  an 
Fed.  ;<27.  infant  riparian  owner  that  a  mill  com 

^^Evans  v.  Ross  (Cal.)  8  Pac.  88.  pany  is  expejiding  money  and  labor  in 

^Heilhron  v.  Kings  River  d  F.  Canal  the  construction  of  a  canal  for  the  di- 
Co.  76  Cal.  11,  17  Pac.  933;  Oould  v.  version  of  water  above  the  infant> 
Stafford,  77  Cal.  66,  18  Pac.  879.  premises,    to    be    returned    below   such 

^^Whetstone  v.  Bowser,  29  l*a.  60.  premises,  and  his  failure  to  object  there- 

^Clark  V.  Cambridge  d  A.  Irrig.  d  to,  do  not  estop  the  infant  from  claim- 
Improv.  Co.  46  Neb.  798,  64  N.  W.  239.    ing  the  right  to    hare    the    water   flow 

The  owner  of  lands,  who  not  only  through  its  natural  channel  without 
stands  by  and  se^s  a  ditch  constructed  diminution  or  alteration,  f^hamlcffer  v. 
at  a  large  expense  for  the  purpose  of  Council  Orove  Peerless  Mill  Co.  18  Kan. 
taking     water    from    Btreams    running   24. 

through  his  lands  without  making  ob-  ^Coming  v.  Troy  Iron  d  Nail  Factory, 
jcction,   but  who  actually   participates,   40  N.  Y.  191. 

for  pflfT.  in  the  construction  thereof,  will  The  plaintiff  does  not  loee  his  right 
be  estopped  from  obtaining  an  injunc-  of  action  for  a  diversion  of  water  by  the 
tion  against  the  use  of  the  ditch  and  the  fact  that  the  defendant,  knowing  that 
continuous  diversion  of  water  thereby,  the  plaintiff  disputed  his  right  to  divert 
and  from  claiming  damages  to  his  mill  the  water,  notified  him  that  he  was  go- 
sitc  and  mineral  deposits,  for  the  oper-  ing  to  take  the  wat^r  and  requested  him 
atin^  and  working  of  which  such  water  to  take  legal  proceedings  by  way  of  pre 
would    have   been    available.     Southern  vention,  before  expenses  were  incurred, 
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ing  his  use  of  the  water.'  Nor  will  a  neglect  to  complain  during  the 
time  that  plaintiff  is  not  injured  estop  him  from  maintaining  the  ac- 
tion.'* But  an  owner  of  prior  rights  in  the  water  of  a  stream  cannot 
maintain  an  action  for  damages  from  a  diversion  thereof,  and  for  an 
injunction  to  restrain  such  diversion  and  an  abatement  as  a  nuisance 
of  a  dam  used  therefor,  where  he  had  notice  of  the  original  construc- 
tion thereof,  purchased  an  undivided  share  in  the  dam  and  ditch,  as- 
sisted in  the  work  of  repairing  and  tightening  the  dam,  and  acqui- 
esced in  the  diversion  by  the  others,  so  as  to  be  deemed  to  liave  con- 
sented thereto.^  The  lower  OAvner  is  not  estopped  from  complaining 
of  the  act  of  the  upper  one  by  the  fact  that  he  has  made  some  (ilianges 
in  the  channel  of  the  stream  himself.®  Mere  laches  on  the  part  of  the 
lower  owner  is  not  a  bar  to  his  action.'^  But  equity  will  not  restrain 
the  wrongful  diversion  of  a  stream  when  the  landowner  permitted  the 
defendant  to  proceed  with  the  erection  of  works  and  diversion  of  the 
water  at  a  very  heavy  expense,  without  taking  any  legal  steps  to  pre- 
vent it  for  so  long  a  period  as  seven  years.® 

509.  Procedure  and  defenses. —  An  action  for  di^  erting  the  water  of 
a  river  by  digging  trenches  may  be  brought  either  in  the  county 
where  the  trenches  were  dug  or  in  the  county  where  plaintiff's  damage 

which  plaintiff  neglected  to  do  until  af-  ing  with  an  action  to  recover  damages 
ter  defendant  had  incurred  expense  in  for  diversion  of  a  water  course  where  he 
diverting  the  water.  Williams  v.  Wads-  knowingly  permitted  and  connived  at 
tcorth,  51  Conn.  277.  the  diversion  and  failed  to  object  to  the 

Where  a  mine  owner  upon  his  own  re-  same,  but  ratlier  acted  to  the  contrary, 
fiponsibility  expends  large  sums  of  The  nature  of  the  connivance  does  not 
money  in  opening  up  and  developing  his  appear  in  the  report  of  the  case.  It  is 
property,  and  for  the  construction  of  founded  upon  the  case  of  Short  v.  Tay- 
hydraulic  works  and  reservoirs  for  the  lor,  which  the  court  cites,  where  Short 
tiperation  thereof,  a  lower  proprietor  in  constructing  his  house  laid  part  of 
has  the  right  to  assume  that  none  of  his  the  foundation  on  Taylor's  lot,  Taylor 
rights  will  be  injured,  and  is  not  es-  failing  to  object  to  it,  and,  as  the  court 
topped  by  his  silence  from  later  assert-  says,  encouraging  it;  and  he  was  re- 
ing  his  rights.  Carson  v.  Hayes,  39  Or.  strained  from  bringing  an  action  at  law. 
97,  65  Pac.  814.  These  two  cases  are  approved  in  1  Craig 

Riparian  proprietors  will  not  be  es-  &  P.  97,  where  the  court  held  that  one 
topped  from  objecting  to  the  diversion  might  so  encourage  the  construction  of 
<ii  water  from  the  river  by  the  fact  that  a  nuisance  that  equity  would  restrain 
they  knew  that  ditches  were  being  con-  him  from  bringing  even  his  action  at 
«t meted  at  great  expense  to  convey  away  law.  What  would  constitutr  sufficient 
the  water,  and  that  they  permitted  the  encouragement  the  court  did  not  decide, 
work  to  go  on  >vithout  objection.  Lux  'Hall  v.  i^icift,  4  Bing.  N.  C.  381,  1 
V.  Hoggin,  69  Cal.  255,  10  Pac.  674.  Arnold,  l.'-,7,  6  Scott,  167,  7  L.  J.  C.  P. 

*Farrell  v.  Richards,  30  N.  J.  Eq.  511.   N.  S.  209. 

*Anah€im  Water  Co,  v.  Semi-Tropic  Urving  v.  Media,  10  Pa,  Super.  Ct. 
Water  Co.  64  Cal.  185,  30  Pac.  623.  132. 

*Ch^irchiU  v.  Baumann,  104  Cal.  369,  'Pennsylvania  R.  Co,*s  Appeal,  12" 
36  Pac  93,  38  Pac.  43,  95  Cal.  641,  30  Pa.  189,  17  Atl.  478.  In  this  case  the 
Pac.  770.  court   capitalized    tlie    annual   damages 

In  the  case  of  Watercourses  v.  Anon,  and  awarded  that  sum  in  lieu  of  all 
2  Sq.  Cas.  Abr.  522,  it  was  held  that  a  damages  nnd  for  a  continuance  of  the 
person  will  be  restrained  from  proceed-  diversion. 
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was  suffered.*  The  question  of  the  materiality  of  the  diversion  is  for 
tlie  jury.*  The  statute  of  limitations  does  not  begin  to  run  until  the 
injury  is  caused.*  An  appeal  and  stay  of  execution  from  a  decree 
finding  the  title  to  certain  water  rights  to  be  in  the  plaintiff  does  not 
suspend  the  running  of  the  statute  of  limitations  as  to  his  right  to 
bring  an  action  for  damages  for  a  wrongful  diversion  of  the  water."* 
A  riparian  owner  cannot,  to  defend  an  action  against  it  for  exhaust- 
ing the  water  supply  of  the  stream,  set  up  that  plaintiff  wishes  to  use 
tho  water  for  manufacturing  purposes,  which  are  not  show^n  to  be  un- 
roasonable  or  wrongful.*^  So,  it  is  no  defense  to  an  action  for  divert- 
ing the  water,  that  plaintiff  was  using  it  in  such  a  way  as  to  constitute 
a  nuisance.®  It  is  no  excuse  for  the  unlawful  diversion  of  water  that 
others  are  doing  likewise.'^  In  the  absence  of  a  finding  that  acme 
definite  quantity  of  water  was  diverted  by  a  defendant,  neither  his 
plea  of  prescription  nor  that  of  estoppel  can  be  supported,  in  an  action 
to  determine  water  rights.* 

610.  Damages. —  In  case  the  upper  owner  is  making  an  unreason- 
able and  unauthorized  diversion  of  the  water,  the  lower  one  is  entitled 
to  recover  nominal  damages  therefor,  although  he  cannot  show  that  he 
has  received  actual  injury.^     In  order  to  recover  substantial  damages, 

*Lev€ridge  ▼.  Hoskina,   11   Mod.   257,   was  a  continuous   injury.    Aberdeen  t. 
258 :  Deseret  Irrig,  Co.  v.  Mrlntijre,  16    Bradford.  94  Md.  670,  61  Atl.  614. 
Utah,  398,  62  Pac.  628.  *Toomb8   v.  Homhuckle,    3  Mont.  193. 

An  action  for  the  diversion  of  the  wa-        ''Standard   Plate    GUu^s   Co.  v.  ButlrT 
tor  of  a  stream  from  a  ditch  through    Water  Co.  5  Pa.  Super.  Ct.  563. 
which  it  is  taken  for  sale  for    agricul-        ^Blessing  v.  Blair,  46  Ind.  546;  CKmo- 
tural  purposes,  bv  the  subsequent  con-   tcith  y.  Hicka,  5  Ind.  224. 
struction  of  another  ditch,  is  properly       ^Heilhron    v.  Kirtga  River  d  F,  Cwal 
brought  in  a  county  other  than  that  in   Co.  76    Cal.  11,  17  Pac.  933;  ChnUd  ▼. 
which  the  respective  points  of  diversion   Stafford,  77  Cal.  66,  18  Pac.  879. 
are  located,  where  the  ditch  from  which       ^ Hayes  v.  Silver  Creek   d   P.  Land  d 
the  water  is  so  diverted    is    located   in    Water  Co.  136  Cal.  238.  68  Pac  704. 
both  counties,  and  the  consequences  of       ^Gillis  v.    Chase,  67  N.  H.  161,  68  Am. 
the  act  operate  upon,  and  are  injurious   St.   Kep.   645,  31    Atl.  18;    SkotweU  v. 
to,    tho    whole    thereof.     Loiter    Kings   Dodge,  S  WfXBh.    337,  36  Pac  254;  C^t- 
River  Water  Ditch  Co.  y.  Kings  River  d   field   v.  Wilson,  27    Vt.    670;    Stein  v. 
F.  Canal  Co.  60  Cal.  408.  Burden,  24  Ala.  130,  60  Am.  Dec  453; 

*Hogg  v.  Oonnellsville  Water  Co.  168  Stein  v.  Ashhy,  24  Ala.  521;  Stovell  v. 
Pa.  456,  31  Atl.  1010.  Uncoln,     11     Gray,    434;     Butman   v. 

■  The  statute  of  limitations  is  not  a  Hussey,  12  Me.  407 ;  Munroe  v.  Stickncy, 
bar  to  an  action  for  the  diversion  of  48  Me.  462 ;  Blodgett  v.  Stone,  60  N.  H. 
water,  when  a  municipal  corporation  167;  Webb  \.  Portland  Mfg.  Co.  3 
constructs  upon  its  land,  near  a  stream  Sumn.  189,  Fed.  Cas.  No.  17,322;  Oreigh- 
fed  by  an  underground  channel,  an  in-  ton  v.  Evans,  53  Cal.  55. 
take  well  having  an  overflow  pipe  by  Complainants  who  have  established 
which  the  water  is  returned  to  the  their  right  to  divert  water  from  a 
stream  unless  pumped  out  and  distrib-  stream  through  a  canal  for  mill  or  other 
uted  through  a  pipe  to  the  town,  for  the  uses  are  entitled  to  at  least  nomina) 
reason  that  the  proximate  cause  of  the  damages  against  one  entitled  to  use  \ra- 
(li version  was  not  the  mere  construction  ter  for  irrigation  purposes  only,  who  has 
of  the  well,  but  was  the  pumping,  which    inserted  a  flume  or  culvert  in  the  banks 
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their  existence  and  amount  must  be  shown  f  and  only  those  claimed  in 
the  complaint  can  be  recovered.*  But  compensatory  damages  may 
be  recovered  if  their  amount  is  established.*  If  the  diversion  is  per- 
manent and  cannot  be  suppressed,  the  measure  of  damages  is  the  dif- 
ference in  value  of  the  property  immediately  before  and  immediately 
after  the  divei-sion  of  the  water  is  effected,  or  the  value  of  the  land 
with  the  water  flowing  to  it  and  its  value  without  such  flow/  It  has 
been  held  that  the  damages  could  be  assessed  on  the  basis  of  supplying 
power  in  the  place  of  that  destroyed.®  But  in  Sparks  Mfg.  Co.  v. 
Newton^''  it  is  said  that  the  difference  between  the  market  value  of 
the  mill  before  and  after  the  diversion  is  a  safer  criterion  than  esti- 
mates of  the  possible  cost  of  restoring  the  power  by  steam.  Perma- 
nent damages  cannot  be  recovered  if  there  was  no  right  to  make  a  per- 
manent diversion  of  the  water.*  The  fact  that  no  use  has  ever  been 
made  of  the  water  will  not  prevent  the  recovery  of  substantial  dam- 
ages.^     Where  one  wi-ongfuUy  digs  a  ditch  on  the  lands  of  another  so 

of  the  canal  and  dra^-n  water  therefrom  Aberdeen  v.  Bradford,  94  Md.  670,  51 
in  excess  of  his  reasonable  requirements.   All.  614. 

Lonsdale  Co,  v.  Motes,  2  Cliff.  538,  Fed.  "Southern  Marble  Co.  v.  Darnell^  94 
Cas.  No.  8,497.  Oa.  231,  21  S.  E.  531 ;  Lycoming  Oas  A 

•When  the  diversion  of  water  does  Water  Co,  v.  Moyer,  99  Pa.  616;  OaHor 
not  appear  to  have  boon  continued  for  qlier  v.  Kingston  Water  Co,  25  App. 
more  than  twelve  days,  and  no  estimate  Div.  82,  49  N.  Y.  Supp.  250;  Syracuse 
is  gfiven  for  the  loss  occasioned  by  the  v.  Stacey,  45  App.  Div.  249,  61  N.  V. 
diversion   for   that    period,   and,    while  Supp.  165. 

there  is  evidence  of  loss  to  plaintiff  The  measure  of  damages  for  the  di- 
by  the  failure  of  his  crops,  uiere  is  version  of  water  from  lands  on  which 
nothing  to  show  how  much  of  this  Iosh  there  are  mineral  deposits,  for  the  work- 
was  due  to  the  diversion  of  the  water  ing  of  which  the  diverted  water  would 
or  how  much  to  the  natural  failure  of  have  been  available,  is  the  difference  in 
water, — ^therc  is  no  evidence  in  the  case  value  of  such  land  with  and  without 
from  which  damages  can  be  estimated,  the  diverted  water,  or  of  such  deposits 
Churchill  v.  Rose,  136  Cal.  576,  69  Pac.  themselves,  with  and  without  such  wa- 
416.  tcr,  where  they  have  never  been  opened 

*  One  claiming  only  such  damages  as  or  worked  or  put  in  a  state  of  prepara- 
hc  has  suffered  by  reason  of  being  de-  tion  for  applying  the  water  to  them. 
prived  of  water  for  his  stock  and  having  Southern  Marble  Co.  v.  Darnell,  94  Ga. 
his  fencing  washed  away  by  reason  of  231,  21  S.  E.  531 ;  Hanover  Water  Co. 
the  diversion  by  one  above  of  a  stream  v.  Ashland  Iron  Co,  84  Pa.  279. 
from  its  natural  channel  as  it  had  *Irving  v.  Media,  10  Pa.  Super.  Ct. 
formerly  flowed  through  his  land  cannot    132. 

recover  the  damages  caused  thereby  to       '  60  N.  J.  Eq.  399,  45  Atl.  696. 
his  land.     Juctt  v.  Benaher,  13  Ky.  L.       *Craig  v.  Shippenshurg,  11  Pa.  Super. 
Rep.  782.  Ct.  490. 

But  under  the  North  Carolina  prac-  A  permanent  damage  cannot  be  pre- 
tice,  the  damages  sustained  between  the  siuned  to  have  been  suffered  by  a  diver* 
bringing  of  the  action  and  the  rendition  sion  of  water  by  a  pipe  placed  in  the 
of  the  judgment  may  be  included  in  an  stream  by  the  upper  riparian  owner; 
action  to  recover  damages  for  the  un-  but.  plaintiff's  right  having  been  estab- 
lawful  diversion  of  water.  Rice  v.  A'^or-  lished  in  a  first  suit,  subsequent  actions 
folk  A  O.  R.  Co.  130  N.  C.  375,  41  S.  E.  mav  be  brought  for  a  continuance.  Bare 
1031.  V.  Hoffman,  70  Pa.  71,  21  Am.  Rep.  42. 

*Marsh  v.  Delaxcare,  L,  d  W,  R.  Co.  35  •Trent- f^touqhton  v.  Barbados  Water 
K.  Y.  S.  R.  719,  12  N.  Y.  Supp.  376;    Supply  Co.   [1893]   A.  C.  502,  (>2  L.  J. 
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as  to  connect  the  \viit<*rs  of  two  eliannels  running  through  such  lands, 
the  measure  of  damages  would  be  the  cost  of  filling  up  such  ditch  so 
as  to  restore  said  lauds  to  their  original  condition,  and  not  the  differ- 
ence in  the  value  of  the  land  before  and  after  the  digging  of  the  ditch, 
as  in  case  of  a  permanent  injury.^^  If  the  diversion  is  tomiwrarj, 
the  most  satisfactory  measure  of  damages  is  the  diminished  rental 
value  of  the  property  during  the  continuance  of  the  diversion  to  the 
time  of  trial.* ^  But  evidence  of  the  use  to  which  the  land  had  been 
put  is  necessary  to  show  its  rental  value.  As  said  in  Clark  v.  Penn- 
sylvania R.  Co.^^  the  estimated  annual  value  of  a  mill  site,  as  such, 
and  independent  of  the  land,  is  fanciful,  conjectural,  and  speculative, 
for  it  is  based  upon  its  value  as  applied  to  some  sort  of  a  mill.  It 
cannot  be  used  as  a  measure  of  special  damages  claimed  by  reason  of 
a  diversion  of  water  therefrom.  If  the  water  has  been  used  for  pn.^- 
pelling  a  particular  kind  of  mill,  tlie  net  profits  which  have  been  lost 
by  the  inability  to  run  the  mill  because  of  the  diversion  may  be  con- 
sidered in  arriving  at  the  rental  value  of  the  property.*'  Li  case  the 
land  was  used  for  agricultural  purposes,  tlie  value  of  the  crops  lost 
because  of  inability  to  use  the  water  may  l)e  considered.**  What  the 
land  would  have  produced  the  year  a  diversion  was  made  from  a 
slough  thereon  of  w^ater  used  for  irrigation  purposes,  if  water  could 
have  been  procured  to  irrigate  it  as  preparations  had  been  made  to 
do,  is  direct  and  not  speculative  or  uncertain  in  character,  and  may  be 


P.  C.  N.  S.  123,  1  Reports,  403,  09  L.  T. 
N.  S.  164. 

'WoH9  V.  BiUington,  98  Tenn.  375,  39 
S.  W.  717. 

^'Colrick  V.  Swinburne,  105  N.  Y.  503, 
12  N.  E.  427. 

The  measure  of  damage  to  a  mill  pond 
by  the  diminution  of  water  in  a  running 
fltream  by  digging  a  deep  trench  and 
constructing  an  aqueduct  across  the 
valley  of  the  stream  is  the  diiTerence  in 
the  value  of  the  use  of  the  pond  from 
the  time  of  the  wrongful  act  to  the  com- 
mencement of  the  suit  to  recover  there- 
for, and  not  the  diminution  in  the  per- 
manent value  of  the  proj)erty.  Covert 
V.  Valentine,  60  N.  Y.  S.  R.  516,  21  N. 
Y.  Supp.  219;  Clark  v.  Pennsylvania  R. 
Co.  145  Pa.  438,  27  Am.  St.  Rep.  710, 
22  Atl.  989. 

"  145  Pa.  438,  27  Am.  St.  Rep.  710, 
22  Atl.  989. 

^^Ehrgood  v.  Moscow  Water  Co.  4 
Lack.  Legal  News,  161;  Washinyton 
County  Water  Co.  v.  Carver,  91  Md. 
398,  46  Atl.  979;  Fit:::sinnnons  V.  Munch, 
79  111.  App.  538. 


But  anticipated  profits  arising  from 
the  running  of  a  mill  which  has  never 
been  erected  cannot  be  recovered  in  an 
action  for  the  diversion  from  a  stream 
running  through  the  land  of  water 
whidi  would  have  been  available  for 
running  such  a  mill,  if  constructed. 
Soutliem  Marble  Co,  v.  Darnell,  94  Ga. 
231,  21  S.  E.  531. 

^*Etlis  V.  Tone,  58  Cal.  289. 

In  an  action  for  damages  resulting 
from  depri\ing  a  riparian  proprietor  of 
his  appurtenant  water  rights,  the  dif- 
ference in  the  crops  produced  on  such 
land  before  and  after  the  diversion  is 
material  in  determining  whether  or  not 
there  has  been  a  change  in  its  rental 
value.  Soper  v.  New  York,  71  App»  Div. 
618,  75  X.  Y.  Supp.  969. 

The  measure  of  damages  for  the  los-^ 
of  a  crop  by  the  wrongful  diversion  of 
water  from  a  stream  so  as  to  deprive 
the  owner  of  irrigation  privileges  is  the 
market  value  thereof,  over  and  above 
the  cost  of  producing,  harvesting,  and 
marketing  the  same^  Shot  well  v.  Dodgt, 
8  Wasli,  337,  36  Pac.  254. 
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shown  in  an  action  to  recover  damages  for  such  diversion.^'  And  if 
pern.auent  injury  has  be(»n  caused  to  the  property  by  the  diversion  of 
the  water,  that  nuiy  be  considered  as  well  as  the  diminution  in  rental 
value.**^  But  only  such  damages  as  have  been  occasioned  up  to*  the 
time  of  tlie  trial  can  be  recovered  where  the  injury  is  not  perma- 
nent.*' And  in  such  cases  a  recovery  will  not  bar  an  action  for  the 
damages  which  subsequently  acci-ue.*®  In  an  action  by  a  riparian 
proprietor  to  restrain  the  diversion  of  water  from  a  stream,  and  for 
damages  for  prior  diversion,  alleged  damage  to  tracts  of  his  land  not 
bordering  on  the  stream  and  to  cattle  pastured  on  such  land  cannot  be 
shown.** 

VI.  Interference  with  stkeam  for  convenience  of  pubi.io« 

511.  Bight   to   interfere    with   stream    for    public    convenience. — 

As  has  already  been  seen  there  is  no  right  to  divert  the  water  from  a 
stream  to  furnish  a  public  water  supply.*  And  the  same  rule  applies 
in  case  of  an  attempted  diversion  of  the  water  by  a  corporation  which 
has  undertaken  to  furnish  a  supply  of  water  for  any  public  purpose. 
It  will  be  enjoined  from  taking  the  water  from  the  stream  unless  it 
has  acquired  a  right  to  do  so.^  So,  persons  engaged  in  making  im- 
provements which  are  intended  to  be  for  the  benefit  of  the  public  have 
no  right  to  interfere  with  the  course  of  streams  to  the  injury  of  ripa- 
rian owners.  A  railroad  company  is  liable  for  diverting  the  water 
from  a  stream  for  its  own  convenience  in  constructing  its  I'oadbed,  to 
the  lower  proprietor  who  is  thereby  deprived  of  the  use  of  the  water ; 
and,  in  case  it  attempts  to  change  the  channel  of  the  stream,  it  will  be 
liable  for  injuries  caused  by  casting  the  water  onto  the  lower  property 
in  an  unusual  manner  to  its  injury.^  So  the  company  has  no  right 
to  construct  embankments  which  will  deflect  the  flow  of  the  water  to 

"JE7//W  V.  Tone,  68  Cal.  289.  covored.     Waits  v.  Norfolk  d  W.  R,  Co. 

"^East  Jersey   Water  Co.   v.   BigeloWy  39  W.  Va.  190,  23  L.  R.  A.  674,  45  Am. 

60  N.  J.  L.  201,  38  Atl.  631.  St.  Rep.  894,  19  S.  E.  521. 

"Witliams  v.  Camden  <t  R.  Water  Co.  ^^Vovert  v.  Brooklyn,  13  App.  Div.  188, 

79    Me.    543,    11    Atl.  000;    Tfiayer    v.  43  N.  Y.  Supp.  310. 

Brooks,  17  Ohio,  489,  49  Am.  Dec.  474;  ^""Heinlen  v.  Fresno  Canal  d  Irrig.  Co. 

Rogers  v.  Dickson,  10  U.  C.  C.  P.  481.  68  Cal.  35,  8  Pac.  513. 

Where,  in  the  constniction  of  a  rail-  ^  See  ante,  §  137. 

road,  rock  is,  by  blasting,  thrown  in  a  '^Qallagher  v.  Kingston  Water  Co.  25 

creek,  and  the  same  is  diverted  from  its  App.  Div.  82,  49  N.  Y.  Supp.  250. 

natural    course,    and    where    it   appears  ^Union  P.  R.  Co.  v.  Dyohe,    31    Kan. 

that  .«uch  obstruction  in  the  stream  is  120,  1  Pac.  243 ;  Wells  v.  New  Haven  d 

not  necessary  for  the  maintenance  of  the  .V.  Co.   151    Mass.  40,  21  Am.  St.  Rep. 

road,   the   damage   resulting    from    the  423,  23  N.  E.  724;   Qulf,  C.  d  8.  F.  R. 

diverwon    of  the  fetream    is  not    perma-  Co.    v.    Jones,    3    Tex.    App.    Civ.    Cas 

nent,  and  only  past  damngeis  may  be  re-  (Willfion)   |    21,  p.  30;    Van   Orsdol  v 
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the  injury  of  an  adjoining  landowner.*  It  will  not  be  permitted, 
either  to  save  itself  expense  or  to  improve  its  roadbed,  by  changing  the 
flow  of  a  stream  of  water  to  the  injury  of  private  property  owners.* 
The  acquisition  by  the  company  of  land  on  the  bank  of  a  stream  gives 
it  no  more  control  over  the  water  than  its  grantor  had.®  The  mere 
acquisition  of  a  right  of  way  across  property  does  not  include  a  ri^t 
to  change  or  divert  streams  which  are  crossed  by  the  right  of  way." 


Burlingtcn,  C.  R,  d  N.  R.  Co.  56  Iowa, 
470,  9  N.  W.  379;  IlUnois  O,  R,  Co.  v. 
Miller,  6S  Miss.  760,  10  So.  61 ;  Gordon 
V.  Pennsylvania  R.  Oo,  6  W.  N.  C.  406, 
6  Hep.  727. 

The  fact  that  a  railroad  company 
changed  the  channel  of  a  water  course 
within  the  corporate  limits  of  the  mu- 
nicipal corporation  under  the  authority 
of  the  latter,  by  virtue  of  a  statute  con- 
ferring upon  municipal  corporations 
power  to  change  the  channel  of  water 
courses  within  their  limits,  rloes  not  re- 
lieve the  railroad  company  from  liabil- 
i^  for  damages  suffered  bv  a  property 
owner  from  flooding  causea  by  such  di- 
version, where  the  diange  was  made  en- 
tirely for  the  private  benefit  of  the  com- 
pany. Rock  Island  d  P.  R,  Co.  v.  Krapp, 
74  IlL  App.  15S. 

A  railroad  company  ha^'ing  built  its 
line  across  a  water  course  and  provided 
no  culvert,  thus  diverting  the  stream, 
and  by  the  same  act  deflected  surface 
water  in  the  same  direction,  which 
caused  the  confluent  waters  to  succes- 
sively fill  two  abandoned  quarries  on 
adjoining  land,  so  that,  in  a  freshet, 
the  fiood  burst  through  the  division 
wall  to  a  quarry  beyond  belonging  to 
another  owner,  mu.st  answer  in  danuiges 
for  the  resulting  injury  to  the  latter, 
notwithstanding  such  result  could  not 
have  been  foreseen,  and  the  broken  di- 
viding wall  would  have  kept  back  the 
water  had  it  not  been  weakened  by  en- 
croachments from  the  farther  side,  an- 
tecedent to  the  construction  of  the  road. 
Giison  V.  Delatpare  d  H.  Canal  Co.  65 
Vt.  213,  30  Am.  St.  Rep.  802,  26  Atl. 
70. 

The  knowledge  of  officers  of  a  com- 
pany purchasing  a  railroad  as  to  the  ex- 
istence and  continuance  by  it  of  a  nui- 
sance created  by  the  acts  of  its  former 
owners  in  diverting  a  water  course  onto 
adjoining  land  will  be  deemed  the  knowl- 
edge of  such  company  where  the  work 
creating  the  nuisance  was  done  under 
the  directions  of  such  ofliccrs  while  they 
were  serving  in  similar  capacities  for 
the  old  company.  George  v.  Wabash 
Western  R.  Co.  40  Mo.  App.  433. 


*  Successive  actions  may  be  maio- 
tained  to  recover  for  injuries  to  plain 
tiff's  land  resulting  from  the  oonstrac 
tion  of  an  embankment  which  caused 
the  water  of  a  stream  to  flow  on  to  hi^i 
land,  such  flowing  occurring  annually 
to  the  injury  of  crops  planted  each  year 
and  the  injury  varying  in  extent  with 
the  volume  of  water  discharged  upon 
the  land.  Van  Hoogier  v.  Hannibal  d: 
8t.  J.  R.  Oo.  70  Mo.  145;  IHekson  v. 
Chicago,  R.  I.  d  P.  R.  Co.  71  Mo.  575. 

^George  v.  Wabash  Western  R.  Co.  40 
Mo.  App.  433;  Parker  v.  Vorfolk  d  C. 
R.  Co.  123  N.  C.  71,  31  S.  E.  381. 

One  who  is  injured  by  the  diversion 
of  a  stream  during  the  building  of  a 
railway  embankment  is  entitled  to  dam 
ages  for  the  injury  already  occasioned 
thereby,  and  to  an  order  directing  the 
construction  of  a  proper  passa^woy, 
and  an  injunction  perpetually  restiiiin 
ing  such  diversion,  even  sifter  lapse  of 
time,  where  he  has  not  acquiesced  in  the 
diversion,  but  has  been  active  in  oppo- 
sition thereto.  Yonng  v.  Chicago  d  V. 
W.  R.  Co.  28  Wis.  171. 

•Parker  v.  Norfolk  d  O.  R.  Co.  123 
N.  C.  71,  31  S.  E.  381. 

^Stodghill  v.  Chicago,  B.  d  Q.  R.  Co. 
43  Iowa,  26,  22  Am.  Rep.  211. 

Where  a  railroad  company  diverts 
one  branch  of  a  stream  into  another 
branch,  above  their  natural  junction, 
unless  it  was  necessary  to  do  so  in  order 
to  make  the  best  provision  for  the  safety 
of  passengers  and  property  to  be  trans- 
ported over  the  road,  it  incurs  liability 
for  at  least  nominal  damages,  and  for 
such  actual  damages  as  it  causes,  as 
such  an  injury  did  not  reasonably  fol- 
low from  the  condemnation  of  the  land 
for  railroad  purposes.  Adams  ▼.  Dur- 
ham d  N.  R.  Co.  110  N.  C.  326,  14  S. 
E.  867. 

A  landowner  who  has  granted  a  right 
of  way  to  a  railroad  company  to  croR» 
his  land  may  not,  when  the  construc- 
tion of  the  railway  has  diverted  a 
stream  of  water,  in  proceedings  by  the 
railway  to  cc«ndemn  land  for  a  ditch  in 
lieu  of  the  original  channel  of  the  water 
course,  claim  damages  for  the  diversion. 
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The  benefit  which  may  result  to  the  public  from  a  change  of  the  course 
of  a  stream  is,  however,  such  that  the  legislature  may  permit  the  ae- 
quisition  of  the  right  to  make  the  change  under  the  power  of  eminent 
domain.*  General  authority  to  construct  a  railroad  across  a  partic- 
ular parcel  of  property  does  not  include  the  right  to  change  ihe  flow 
of  water  courses  therein,  unless  such  change  is  nece-ssary  for  the  pub- 
lic accommodation.  As  said  in  PiLgh  v.  Oolden  Valley  R.  Co,^  a  rail- 
road company  in  constructing  its  road  may  divert  the  course  of  a 
stream  only  when  it  constitutes  an  actual  obstacle  to  the  construction 
of  the  line,  and  not  merely  for  the  purpose  of  saving  the  company  ex- 
pense, under  a  statute  authorizing  it  so  to  do  when  necessary  for  mak- 
ing, maintaining,  or  altering  the  railway.  The  appropriation  of  land 
upon  which  to  construct  a  new  channel  for  a  stream,  across  a  bend  or 
loop  of  which  a  railroad  is  constructed,  is,  however,  when  required 
by  such  construction,  to  all  intents  and  purposes  an  appropriation  of 
the  land  for  the  railroad,  within  the  provision  of  a  statute  authorizing 
the  company  to  appropriate  land  deemed  necessary  for  its  railroad.*^ 
In  case  the  railroad  company  attempts  to  change  the  channel  of  the 
stream  without  right,  it  may  be  compelled  to  restore  the  same  to  its 
former  course.^^     Even  a  successor  in  title  of  a  railroad  company 


He  win  be  left  to  h\A  remedy  for  dam- 
ages for  the  diversion  of  the  stream  in 
a  suit  wherein  the  question  as  to  wheth- 
er the  diversion  was  or  was  not  con- 
tein  plated  in  the  conveyance  of  the  right 
of  way  can  be  properly  presented.  Had 
there  been  no  conveyance  of  the  right  of 
wa^'  be  might  have  claimed  damages  for 
the  diversion  of  the  stream  in  an  ac- 
tion to  condemn  the  right  of  way. 
Jacktnan  v.  Misaouri  P.  R.  Co.  15  Neb. 
624,  19  N.  W.  497. 

*,Hareh  v.  Portsmouth  d  O.  R.  Co,  19 
N.  H.  372;  Reuach  v.  Chicago,  B.  d  Q, 
R,  67  Iowa,  C87,  11  N.  W.  647. 

Sufficient  necessity  for  the  condemna- 
tion of  the  right  of  a  riparian  proprie- 
tor to  haye  a  nataral  stream  flow 
through  his  land  is  shown  where  the  ob- 
ject of  the  diversion  is  to  place  a  rail- 
road company  in  a  position  to  increase 
the  safety  of  its  tracks  by  constnictisg 
solid  embankments  in  the  place  of 
bridges  across  the  river,  it  appearing 
that  the  bridges  are  in  danger  of  being 
injured  by  ice  gorges,  thereby  endanger- 
ing persons  and  property  and  making  a 
suspension  of  traffic  probable ;  and  it  al- 
90  appearing  that  the  diversion  of  the 
strpam  and  the  building  of  the  enibank- 
VoL.  n.— Waters,  100. 


ments  are  the  only  methods  by  which 
the  increase  in  safety  can  be  effectually 
obtained.  Rigelow  v.  Draper,  G  N.  D. 
152,  60  N.  VV.  570. 

•L.  R.  15  Ch.  Div.  330,  49  L.  J.  Ch, 
N.  S.  723,  42  L.  T.  N.  S.  863,  28  Week. 
Rep.  863,  Affirming  L.  R.  12  Ch.  Div. 
274. 

But  the  right  permanently  to  divert 
the  water  of  a  stream  into  a  new  chan- 
nel when  necessary  to  the  construction 
of  a  railrond  across  a  bend  or  loop 
therein  is  conferred  by  a  statute  declar- 
ing that  it  shall  be  lawful,  whenever  it 
may  be  necessary  in  the  construction  of 
a  road  to  cross  any  stream  of  water,  to 
divert  the  same  from  its  present  bed, 
but  that  such  a  stream  shall,  without 
unnecessary  delay,  be  placed  **in  such  * 
condition  as  not  to  impair  its  former 
use," — the  latter  requirement  not  ne- 
cessitating it?  restoration  to  its  former 
place  or  condition.  Valley  R,  Co.  v. 
Bohm,  34  Ohio  St.  114. 

^•Valley  R.  Co.  v.  Bohm,  34  Ohio  St. 
114. 

^Wriqht  V.  Syracuse,  B,  d  N.  Y.  R, 
Co.  49  Hun,  446,  3  N.  Y.  Supp.  480,  Af- 
firmed in  124  N.  Y.  668,  27  N.  E.  864. 

When  a  railroad  company  in  the  oon- 
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which  diN'ertod  the  waters  of  a  stream  for  purposes  of  oon^tnictioD 
may  be  compelled  by  mandaiiius  to  restore  the  waters  to  their  andent 
channels ^  The  negligent  change  of  the  course  of  a  river  or  of  the 
flow  of  it«  water  is  as  much  a  wrong  to  be  prevented,  as  though  it  wto 
intentionally  effected  J '*^ 

612.  Obtaining  right  by  condemnation  or  contract. —  It  being  cstab 
lished  that  the  right  to  change  the  channel  of  a  stream  must  be  ac- 
quired by  right  of  eminent  domain,  the  questions  in  each  case  are  a< 
to  whetlier  or  not  the  one  attempting  to  do  so  had  been  given  au- 
thority by  tlie  legislature  and  whetlier  or  not  the  right  had  been  ac- 
tually acquired  by  the  proper  proceedings  and  the  payment  of  dam 
agek  The  mere  changing  oi'  the  channel  of  the  stream  is  not  an  act 
which  will  take  a  parol  agroement  for  the  sale  of  lands  out  of  the  slat 
ute  of  frauds.*  But  it  is,  nevertheless,  an  act  which,  to  be  justified, 
must  be  expressly  authorized,  and  tlie  right  to  do  so  must  be  acquired 
in  lawful  manner.  The  damages  must  be  ascertained  in  the  manner 
provided  by  statute,  and,  if  the  railroad  company  is  acting  under 


stniction  of  its  road  across  a  natural 
water  course  covers  up  a  spring  from 
which  a  part  of  the  supply  of  water  is- 
sues, builds  a  large  embankment,  and  by 
other  means  totally  diverts  the  water 
from  the  land  of  a  person,  through 
which  it  naturally  flowed  before  the  con- 
struction of  the  road,  sucli  pei-son  is  en- 
titled to  a  mandatory  injunction  against 
the  railroad  company  restraining  the  di- 
version of  the  water  from  his  land; 
and  that  such  owner  has  another  water 
course  nmning  through  the  same  land 
does  not  afTect  his  right  thereto.  Atchi- 
Ron,  T.  d  8.  P.  R.  Co.  v.  Lotiq,  46  Kan. 
701,  26  Am.  St.  Rep.  165,  27  Pac.  182. 

But  a  riparian  owner,  across  the  cor- 
ner of  whose  land  a  creek  flows  which  is 
of  little  value  for  any  purpose,  and,  in 
wet  seasons  a  menace,  will  not  be  grant- 
ed a  mandatory  injunction  for  the  resto- 
ration of  the  stream  after  a  railroad 
company,  at  large  expense  and  without 
any  objection  on  the  part  of  the  owner, 
but  with  his  knowledge,  has  diverted  the 
channel  of  the  creek.  Slocumh  v.  Chicor 
go,  B,  d  Q.  R.  Co.  57  Iowa,  676,  UN. 
W.  641. 

"^Lefuroy  v.  "New  York  d  N.  R.  Co.  21 
N.  Y.  S.  R.  11.3,  3  N.  Y.  Supp.  302. 

"An  injunction  will  lie  to  prevent  a 
railroad  company  from  entering  upon 
the  Jnnd  of  another  near  its  line  for  the 
purpose  of  obtaining  sand  and  soil  there- 
from for  sale,  without  the  owner's  per- 
mission,   the   ollVrins    of    eonipensjHion. 


or  the  institution  of  condenmatioa  pro 
ceedings  therefor,  the  taking  of  whidi 
will  endanger  his  property  owing  to  the 
probability  that  it  will  produce  a  deflec 
tion  of  the  channel  of  a  nearby  river, 
thus  producing  irreparable  injury,— es- 
pecially a8  sucli  contemplated  act  would 
exceed  the  powers  granted  such  railroad 
com  pan  V  bv  its  charter.  Cobb  v.  lUi- 
nois  d  St.  L.  R.  d  Coal  Co.  68  111.  203. 

*  The  changing  by  a  railroad  corapan> 
of  the  chsnnei  of  a  brook  so  as  to  cor. 
duct  it  along  the  alleged  dividing  line 
between  its  property  and  that  which  it 
agrees  to  release  to  the  person  from 
whom  its  right  of  way  was  taken  canoot 
be  considered  in  determining  whether  or 
not  there  was  such  performance  of  tin- 
agreement  as  to  take  the  case  out  of  tbe 
statute  of  frauds.  Barnes  v.  Boston  ^ 
M.  R.  Co.  130  Mass.  388. 

So,  an  agreement  by  a  railroad  com- 
pany, in  consideration  of  the  consent  of 
the  owner  of  an  artiflcial  water  oours^f 
to  permit  the  filling  of  the  channel 
thereof  and  diversion  of  the  water  there 
from  into  another  channel  on  other  IjuiA?. 
in  the  construction  of  the  railroad,  that 
it  will  open  the  old  channel  and  restorr 
the  ^^'ater  thereto  whenever  requested 
by  such  owner  is  not  a  contract  for  an 
interef»t  in  land  within  the  meaning  of 
the  statute  of  frauds,  but  merely  a 
promise  to  perform  work  and  labor 
Hamilton  d  R.  H%f<ir*nt1\r  Co.  v.  Civc,^- 
ftati,  //.  if'  n.  /?.  Vq.  20  CMiio  St.  341. 
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statutory  authority,  an  action  at  la\v  cannot  be  maintained.'.  The  iep 
of  the  land  under  the  stream  need  not  be  taken.^  If  the  intention  to 
change*  the  course  of  the  stream  was  manifest,  the  award  of  damage 
for  the  right  of  way  will  be  presumed  to  have  included  all  injury  to 
n^^iilt  from  the  change.*  If  the  railroad  company  has  power  to 
change  the  course  of  the  stream,  permanent  damages  for  the  change 
may  be  assessed  in  one  proceeding  so  as  to  give  it  the  right  to  main- 
tain the  stream  in  its  new  channel.^  If  the  railroad  company  obtains 
the  right  by  contract  to  change  the  channel  of  the  stream,  it  is  not  an 
insurer  of  the  sufiicicncy  of  the  new  channel,  but  is  bound  only  to  take 
reasonable  care  that  the  channel  provided  shall  be  adequate  to  carry 
the  water  which  formerly  flowed  in  the  old  chaimel.*  Permission  to 
change  the  course  of  the  stream  does  not  authorize  the  change  of  the 


'Little  V.  Dublin  d  D.  R.  Co,  7  Ir.  C. 
!^  RcD.  82:  Aldrioh  v.  Cheshire  R,  Co, 
21  N/H.  369,  53  Am.  Dec.  212. 

When,  after  prescribing  a  particular 
mode  in  which  damages  shall  be  ascer- 
tained and  compensated,  the  legislature 
aath<M'izes  the  construction  of  a  railroad 
the  necessary  and  natural  consetjuence 
of  which  is  to  divert  the  waters  of  a 
permanent  spring  supplying  n  d\%'elling- 
house  with  wator,  the  mil  road  corpora- 
tion cannot  be  held  liable  as  a  wrong- 
doer by  the  o>»iier  of  the  spring.  Ald- 
riehY,  Cheshire  R.  Co.  21  N,  H.  360,  63 
Am.  Dec.  212. 

^Bigelovn  ▼.  Ih-aper,  6  N.  D.  152,  69  N. 
W.  570. 

*  Commissioners  appointed  under  an 
act  of  the  legislature  to  asspHi^  darmigi^s 
caused  by  the  construction  of  a  railroad, 
who  make  an  assessment  of  damages 
under  full  power  to  consider  all  inju- 
ries that  an  owner  has  sustained^  in 
order  not  to  deprive  them  of  the  power 
of  independent  action  intended  to  be 
nonferreii  upon  them  by  the  legislature 
must  be  conclusively  presumed  to  have 
included  therein  the*  injury  arising  from 
the  diversion  of  a  spring  supplying  a 
dwelling-house  with  water,  although 
such  diversion  was  not  caused  until  aft- 
er the  award  was  made.  Aldrich  v. 
Cheshire  R.  Co,  21  N.  H.  359,  53  Am. 
Dec.  212. 

The  right  to  divert,  within  the  limits 
of  land  condenmed,  a  stream  flowing 
across  the  proposed  line  of  a  railroad 
may,  under  a  charter  conferring  power 
to  acquire  by  condemnation  land  for  the 
ronst ruction  of  the  railroad,  be  obtaine<l 
by  condemnation  of  the  land,  duly  con- 
firmed, and   payment  or  tender  of  the 


damages  awarded,  on  proof  de?ior8  the 
inquinition  that  the  attention  of  the 
jury  of  inquisition  was  directed  to  the 
intended  diversion  at  the  time  of  takine 
and  before  they  signed  the  same;  and 
the  owner  of  land  condemned  is  not  en- 
titled to  an  injimction  restraining  the 
diversion  thereof  on  the  ground  of  irre- 
parable injury,  since  it  is  to  be  pre- 
sumed that  the  jury  estimated  in  their 
inquisition  the  damages  to  result  from 
such  diversion.  Baltimore  d  P.  R.  Co. 
V.  Mngru4^,  34  Md.  79,  6  Am.  Rep. 
310. 

^Fowle  V.  yew  Haven  d  N.  Co.  112 
Mass.  334,  17  Am.  Rep.  106;  Fowle  v. 
New  Haven  d  N,  Co.  107  Mass.  362; 
Stodghill  v.  Chicaqo,  B,  d  Q.  R,  Co,  53 
Iowa,  341,  5  N.  W.  496. 

Permanent  damages  may  be  assessed 
against  a  railroad  company  at  its  re- 
quest for  damage  resulting  from  its  di- 
version or  obstruction  of  a  water  course^ 
although  the  sole  damage  was  done  by 
one  freshet.  Hocutt  v.  Wilmington  d 
W.  R.  Co.  124  N.  C.  214,  32  S.  E.  681. 

•8t.  Louis.  I.  M.  d  8.  R.  Co.  v.  Wal- 
hHnk,  47  Ark.  330,  1  S.  W.  545. 

A  railroad  company  changing  a  water 
course  under  the  authority  given  by  a 
deed  of  its  right  of  way  is  not  liable  for 
flooding  the  grantor's  land  by  the  con- 
struction of  a  new  channel  of  insuffi* 
cient  capacity,  unless  the  channel  as  con- 
st nietcd  was  of  a  less  capacity  than  the 
river  bed.  Poirers  v.  ftt.  Fjouis,  I.  M.  d 
8.  R.  Co.  71  Mo.  App.  540. 

When  a  railroad  purchases  land  for 
the  express  purpose  of  turning  a  stream 
of  water,  so  as  to  avoid  bridging  it,  and 
changes  the  course  skilfully  and  with 
due  care  to  prevent  damage,  it  is  not 
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flow  of  streams  from  other  hmds  so  as  to  cast  them  upon  lands  of  the 
grantor  to  his  injury."  Permission  to  change  the  channel  imposes 
tipon  tlie  railroad  company  no  duty,  and  it  need  make  only  such 
changes  as  will  furtlier  its  own  interests.^  And  only  such  structural 
work  is  required  as  will  perform  the  work  which  the  company  has 
promised  to  do  in  consideration  of  the  permission  to  make  the  change; 
and  it  need  not  construct  the  hest  class  of  work.®  Where  a  license  to 
fill  np  an  artificial  water  course  in  the  construction  of  a  railroad 
across  it  is  obtained  from  a  corporation  in  possession  of  such  water 
course  as  owner,  in  consideration  of  an  agreement  by  the  licensee  to 
re-open  and  restore  the  water  course  when  requested  so  to  do,  the  li- 
censee, when  sued  for  the  breach  of  his  promise,  is  estopped  from  set- 
ting up  that  the  ownership  and  maintenance  of  such  water  course  by 
tlie  corporation  was  vltra  cires.^^  In  addition  to  tlie  change  of  the 
channel  of  the  stream  there  are  other  injuries  which  may  result  by  in- 
terference with  a  stream  by  the  construction  of  a  public  improvement. 
The  work  may  be  constructed  in  such  a  mauner  as  to  interfere  witli 
the  obtaining  of  power  by  a  mill.  In  a  proceeding  to  condemn  land 
for  a  right  of  way  across  a  mill  pond  wliere  the  plan  of  construction 
will  materially  affect  the  question  of  damages  to  the  mill  property 
not  taken  by  reason  of  the  cutting  off  of  more  or  less  of  the  water  sup- 
ply, the  railroad  company  should  present  a  plan  of  construction  of  its 
road  over  the  premises,  which  should  be  preserved  in  the  records  of 
the  court,  so  that  if  there  should  be  a  departure  therefrom  to  the  said 
owner's  damage,  he  may  have  his  remedy  for  such  increased  damages 

liable  to  the  grantor,  if  subHequont  ac-  the   rond   cannot   be   safely  constructed 

tion  of  the  stream  in   its  new  channel  across  the  stream  in  such  a  manner  as 

has  the  effect  to  wash  away  portions  of  to  make  a  total  diversion,    since    that 

ttie  grantor's  adjoining  meadow.     Nor-  provision  is  subordinate  to  the  main  ob- 

ris  V.  Vermont  C.  R.  Co,  28  Vt.  99.  ject  of  the  purchase,  which  was  the  new 

^8t.  Louis,  I,  M.  rf  8.  R.  Co.  v.  UaniSj  and  safe  construction    of  the    railroad 

47  Ark.  340,  1  S.  W.  609.  bed  across  the  river;  and  the  company 

•A  total  diversion  by  a  railroad  com-  is  not  bound  by  its  construction,  in  the 

pany  of  the  waters  of    a  strenm    from  first  instance,  of  a  solid  embankment  at 

their  natural  channel  so  as  to  complete-  the  point  of  diversion,  where  such  con- 

ly  drain  it  is  not  requirexl  by  a  stipula-  st ruction  proves  imsafe  and  is  destroyed 

tion  in  a  deed  of  land  to  it    with    the  by  flood,  but  may  rebuild  the  road  with 

right  to  divert  the  vmters  of  the  stream  a  solid  embankment  below  and  an  oj>en 

as  may  be  required  in  the  alteration  of  trestle  above,  so  as  to  permit  the  floV- 

the  location  of  tlie  railroad  so  as  to  run  ing  of  the  water  into  the  old  bed  over 

it  in  a  straight  line  across,  instead  of  the  top  of  the  solid  part  of  the  embank* 

following    a    semi-circular    bed    of,  the  ment  in  case  of  high  waters,    (hirslcr  v. 

stream,  providing  that  a  culvert  in  the  Baltimore  d  0.  R.  Co.  60  Mil.  3.*)8. 
road  on  its  new   location    shall    be    so       'Oursler  v.  Baltimore  d  0.  R.  Co.  60 

S laced  as  to  drain  "as  far  as  practica-  Md.  3.58. 
le"  the  former  beil  of  the  stream  after       ^^ Hamilton  d  R,  Hydraulic  Co.  v.  Cin- 

the  waters  are  diverted  therefrom,  where  cinnati,  H,  d  D.  R.  Co.  29  Ohio  8t,  341. 
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resulting  from  the  departure.^*  When  the  improvement  is  to  be  con- 
structed in  such  a  manner  as  to  interfere  with  the  power  of  a  mill,  the 
damages  are  to  be  fixed  at  such  sum  as  will  place  the  mill  owner  in  as 
good  a  position  as  though  the  improvement  had  not  been  made.'* 

613.  Liability  for  injuries. —  If  the  statute  imposes  upon  the  rail- 
road company  the  duty  to  restore  the  stream  to  its  former  state  of  use- 
fulnessy  the  railroad  company  cannot  create  a  new  channel^  turn  the 
water  into  it^  and  thru  abandon  it,  so  that  in  the  course  of  a  few 
months  it  escapes  from  the  channel  and  is  lost  to  the  abutting  owner.' 
The  Indiana  court  has  taken  a  somewhat  peculiar  view  of  the  duties 
of  the  railroad  company.  In  Cleveland,  C.  0.  £  St  L,  R,  Co.  v. 
Vfischart^  it  appeared  that  a  railroad  company  was  authorized  to 
change  the  course  of  streams,  provided  that  it  should  restore  them  to 
their  former  state.  An  owner  of  land  lying  along  a  stream  alleged 
That  there  was  a  stream  flowing  across  his  property,  and  that  the  rail- 
road company  in  constructing  its  roadbed  changed  its  course  so  as  to 
make  it  flow  along  its  right  of  way  into  a  river ;  and  that  it  subse- 
quently attempted  to  substitute  a  solid  embankment  for  a  trestle,  and 
in  so  doing  permitted  the  dirt  to  spread  off  from  its  right  of  way  and 
fill  the  ditch  so  as  to  dam  the  water  back  onto  plaintiff's  land  to  his 
injury.  The  court  held  that  the  complaint  was  demurrable  because 
of  an  entire  absence  of  averments  of  fact  to  show  that  the  injury  or 
grievance  complained  of  was  due  either  to  negligence  or  wilfulness  of 
appellant,  stating  that  the  company,  in  building  its  road  upon  or 
across  a  stream  or  water  course,  is  not  to  be  considered  or  held  an  ab- 
solute insurer  against  all  injury  or  damage  to  property  of  others,  but 
is  only  required  to  exercise  proper  care  and  skill  under  the  circum- 
stances, in  order  to  avoid  injury  or  damage  to  the  property  of  an- 
other; but  beyond  that  it  is  not  required  to  go.  To  render  tortious 
the  act  of  appellant  in  allowing  or  causing  the  dirt  used  in  the  con- 
struction of  the  embankment  to  spread  or  fill  up  the  ditch  or  water 
way  as  alleged,  there  should  be  some  averment  or  allegation  to  show 
that  the  act  of  filling  up  the  ditch  on  its  own  land,  and  thereby  ob- 

"/Uinof>    rf  Ht.  L.  R,  d    Coal    Co.   v.  that  a  waterworks  company  would  fur- 

S^icitzer,  117  111.  399,  57  Am.  Rep.  875,  nish  the  mill  with  an  ample  supply  of 

7  N.  E.  664.  water  at  a  less  coat  than  that  of  pump- 

"  In   assessing  the  daniapew    to    mill  ing  from  the  pond,  and  also  that  u  creek 

property  not  taken  for  a  right  of  way  llowing  nearer  the  mill  than  the  pond 

for  a  railroad  track  across  a  mill  pond,  has  a  capacity  to  furnish  better  water 

the  construction  of  which  will  destroy  in  abundance  for  the  use  of  the  mill, 

the  pond  as  a  source  of  water  supply  for  Ihid, 

the   mill,   the    railroad    company  'may  ^Cott  v.  Lewiston  R,  Co.  36  N.  Y.  214. 

show,   for  the  purpose  of  affecting  the  *  67  N.  K.  993. 
amount  of  the  damage  c.ni<f»«l  therd)y, 
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HtruetiDg  the  flow  of  the  water,  was  either  wilfully  or  negligently  done 
to  the  injury  of  appellee.     The  rule  is  well  settled  that,  if  a  person 
iloes  a  lawful  act  on  his  own  premises,  he  is  not  liable  for  damages  re- 
sulting therefrom,  unless  the  act  was  so  done  as  to  oonstitute  aegli- 
gence.     There  are  several  points  in  which  the  reasoning  of  the  court 
is  wholly  inapplicable  to  the  case  which  it  had  to  decide.     In  the  first 
place  a  landowner  is  not  permitted  to  obstruct  the  flow  of  a  stream 
of  water  on  his  land  to  the  injury  of  an  adjoining  proprietor,  whether 
he  acts  negligently  and  intentionally  or  merely  passively.     He  is  for 
bidden  to  interfere  with  such  flow,  or  is  liable  for  the  resulting  injury. 
And,  when  a  railroad  company  has  created  an  artificial  channel  to  re- 
ceive the  flow  of  the  stream,  the  same  rule  applies  to  it  and  it  cannot 
obstruct  such  channel  to  the  injury  of  the  abutting  owner.     In  the 
case  before  the  court  the  railroad  company,  for  its  own  convenience, 
changed  the  channel  of  the  stream  and  left  it  flowing  upon  its  prop- 
erty.    It  then  proceeded  to  fill  that  channel  so  that  the  water  could 
no  longer  flow  in  it     Its  duty  was  to  see  that  it  did  not  do  so,  and 
all  that  was  necessary  to  render  it  liable  was  to  show  that  it  did  so, 
and  it  was  not  necessary  to  show  that  it  acted  negligently,  wilfuUy, 
or  in  any  other  manner.     Its  liability  followed  and  depended  on  the 
fact  of  injury.     The  judgment  of  the  court  cannot  be  supported  by 
any  principle  of  law.     Whether  or  not  a  railroad  company  which 
changes  the  channel  of  a  creek  on  its  own  premises  and  creates  a  new 
outlet  therefor  into  a  river  for  the  safety  of  its  bridge  will  be  re 
>Bponsible  for  damages  to  crops  on  lands  on  the  opposite  side  of  the 
river  from  the  overflowing  of  such  land,  due  to  the  breaking  down, 
by  a  flood,  of  levees  on  the  opposite  bank,  which  had  been  undermined 
hy  a  change  of  the  current  of  the  river  resulting  from  the  formation 
•of  a  sand  bar  at  the  new  mouth  of  the  creek,  caused  by  the  change 
of  the  creek  channel,  depends  upon  whether,  under  all  the  known 
circumstances,  a  person  of  ordinary  prudence  would  have  anticipated 
increased  danger  to  such  opposite  bank  in  case  of  unusual,  but  not 
nmprecedented,  floods;  and  if  such  danger  would  not  have  been  so 
sinticipated,  and  reasonable  care  was  exercised  in  the  construction  of 
the  new  channel,  any  damage  resulting  from  the  formation  of  such 
bar  at  the  new  mouth  of  the  stream  is  damnum  sine  injuria^    In 
case  a  bar  of  gravel  is  carried  upon  the  land  of  an  adjoining  owner 
by  a  stream  diverted  from  its  course  by  a  railroad  company  in  con- 
structing a  culvert  under  its  tracks,  and  compensation  is  made  by  the 

^Raih-oad  Co.  v.  Carr,  38  Ohio  St.  448, 
43  Am.  Rep.  428. 
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company  for  the  diminished  value  of  the  land  because  thereof,  the 
owTier  is  not  required  to  remove  the  bar  so  that  he  is  not  prevented 
from  recovering  for  a  subsequent  flood  caused  by  the  inadequacy  of 
the  culvert,  by  the  fact  that  the  bar  may  have  contributed  to  the 
deflection  of  the  course  of  the  flood.*  One  merely  alleging  himself 
to  be  in  possession  of  land  under  a  contract  of  sale,  without  any  al- 
l^ation  as  to  title,  is  not  entitled  to  equitable  relief  against  the  diver- 
.sion  of  a  stream  from  its  natural  channel  by  the  construction  of  the 
roadbed  of  a  railroad,  causing  it  to  set  back  over  the  premises  in 
question,  as  from  such  allegation  there  can  be  no  presumption  of 
«ther  a  legal  or  equitable  title  in  him  whereby  the  nuisance  com- 
plained of  can  work  to  him  an  irreparable  injury,  interminable  liti- 
gation or  a  multiplicity  of  actions,  or  a  continuous  or  constantly  re- 
curring injury  entitling  him  to  such  relief,  his  remedy  at  law  being 
adequate.^  Where,  by  the  terms  of  a  lease,  a  landlord  was  to  have  a 
.-hare  of  the  crop  as  rent,  he  may  maintain  an  action  for  injuries  to 
it  caused  by  the  diversion  of  the  water  of  a  stream  onto  the  land." 
To  relieve  a  railroad  company  from  the  duty  of  maintainiug  a 
pasaage  across  its  right  of  way  for  a  water  course  on  the  ground  that 
the  adjoining  owner  has  changed  the  course  into  a  new  channel,  the 
intention  to  make  a  permanent  change  must  be  evidenced  by  an  un- 
^quivocal  and  decisive  act  evincing  a  purpose  to  abandon  the  old  chan- 
nel.' The  cause  of  action  for  the  wrongful  flooding  of  an  owner's 
land  by  the  construction  of  a  railroad  so  as  to  divert  a  water  course 
t'rom  its  natural  channel  accrues  only  at  the  time  of  the  flooding,  and 
not  at  the  time  the  improvements  were  constructed.®  Liability  may 
^xist  for  injury  to  an  existing  body  of  water  as  well  as  for  attempted 
diversion  of  it  or  change  of  its  course.  If  in  the  construction  of  a 
railroad  a  pond  is  diminished  in  size  or  the  water  polluted  the  owner 
is  entitled  tx)  recover  damages  from  the  railroad  company.*     But  the 

*Basierbrook  v.  Erie  R.  Co.  61  Barb,  thrauph  the  construction  of  a  railroad. 

94.  H.  C,  Frick  Coke  Co.  ▼.  Painter,  198  Pa. 

^Dcfmer  v.  Chicago,  M.  d  St.  P.  R.  Co.  488,  48  Atl.  302. 

.37  Wis.  21S,  15  N.  W.  158.  Dawagea  mtist  be   paid   for  injuries 

*Van  Ilooaner  v.  Hannibal  d  8t.  J.  R.  occasioned  by  the  construction  of  a  rail- 

Co.  70  Mo.  146.  road  through  a  mill  pond  authorized  by 

^Mississippi   C.  R.    Co.  v.   Mason,   51  the  legislature  to  be  raised  in  a  navi- 

Mis8.  2.34.  irable  river,  although  in  erecting  the  dam 

*Rook  Island  d  P.  R.  Co.  ▼.  Krapp,  74  lor  raising  the  pond  the  conditions  of 

111.  App.  158.  AfRrmed  in  173  HI.  219,  the  charter    were    not    complied    with. 

50  N.  E.  663.  White  v.  South  Shore  R.  Co.  6  Cush.  412. 

*  The  owner  of  land  containing  a  res-  Assumpsit  will  lie  for  damages  caused 

«rvoir  and  stream  leading  thereto  may  by  diminishing  the  quantity  of  water  in 

recover  the  depreciation  in  its  market  a  mill  pond,  against  one  entitled  under 

value  by  the  diminution  in  the  size  of  a  release,  with    right   to    claim    future 

ihe  reservoir  nnd  pollution  of  the  water  damages,  to  maintain  a  railroad  brid;;  • 
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right  of  the  owner  of  a  mill  pond  to  claim  damages  for  any  injuries 
to  his  water  power  which  may  be  caused  by  future  alterations  to  a 
bridge  constructed  over  a  portion  of  it  by  his  authority  is  destroyed 
by  his  conveyance  of  that  j>ortion  of  the  pond  to  another,  although  it 
is  expressly  made  subject  to  the  rights  conferred  upon  the  owner  of 
the  bridge.  ^^ 

614.  Damas^. —  The  measure  of  damages  for  the  permanent  diver 
sioii  of  a  water  course  by  the  construction  of  a  railroad  is  the  dimin- 
ished market  value  of  the  property.^  And  for  injuries  caused  by  the 
diversion  of  a  water  course  by  a  railroad  company  in  constructing  a 
culvert  to  carry  the  stream  under  its  tracks  the  measure  of  damages 
is  the  diminished  value  of  the  property  injured,  and  does  not  neces- 
sarily contemplate  the  cost  of  removing  a  bar  of  gravel  carried  upon 
the  land  by  the  stream.-  A  landowner  may  recover  damages  for  in- 
jury to  his  land  from  overfloAv  and  the  depositing  of  noxious  sub- 
stances thereon,  occasioned  by  the  diversion  of  a  stream  from  its  nat- 
ural course  by  the  constiiiction  of  a  railroad  upon  adjoining  prem- 
ises, as  for  a  deterioration  in  the  value  of  his  premises  >ccasioned  by 
the  nuisance,  in  which  case  all  damages  for  past  and  future  injury 
are  taken  into  consideration ;  and  one  recovery  in  such  case  is  a  bar 
to  all  future  actions  for  the  same  cause.^  If  the  construction  of  the 
road  will  cut  a  portion  of  a  farm  off  from  access  to  water,  either  for 
the  use  of  stock  or  for  irrigation,  that  fact  may  be  taken  into  con- 
sideration in  estimating  the  damages  to  be  awarded.*  If  the  con- 
struction of  the  roadbed  will  destroy  springs  or  water  courses,  that 
fact  may  also  be  eon.-idered.^     The  effect  of  the  construction  of  the 

across  a  i>ond,  but    who    subslitiites    a  ^Edsterhrook  v.  Erie  R.  Co.  51  Barb. 

solid  foundation  for  one  of  piles.    Good-  94. 

rich  V.  Eastern  R.  Co.  37  N.  H.  149.  •Lafcc  Erie  <C-  W.  R.  Co.  v.  PuroeU,  75 

"^Goodrich  v.  Eastern  R.  Go.  37  N.  H.  III.   App.  573. 

149.  ^Chicago.  /*.  d  8t.  L.  R.  Co.  v.  Greiney, 

'  fn  ascertaining  this  it  is  proper  to  137  111.  628,  25  N.  E.  798;  White  Wata 

consider  the  fact  that  the  premises  are  Valley  R.  Co.  v.  McClure,  29  Ind.  536; 

trequcntly  overflowed,  and  soil  is  washed  Rockford,  R.    I.    rf    8t.    L.   Co.   v.   Uc- 

away,  and  that  there  are  cast  upon  the  Kinley,  64  III.  338 :  Grand  Rapids  d  /. 

property   by   such   overflow    sewer   filth  R.  Co.  v.  Horn^  41  Ind.  479:  Gulf^  C.d 

and    other     noxious     substances.     Lake  8.  F.  R.  Co.  v.  Ahney,  3  Te.K.  App.  Civ. 

Erie  d  W.  R.  Co.  v.  Purcell.  75  111.  App.  Cas.  ( Willson)   §  413,  p.  485. 

r>73:  Rod:  Island  d  P.  R.  Co.  v.  Krapp,  ^Winkle mans  v.  Dcs  Moines  V.  W.  /?. 

173  111.  219,  50  N.  E.  663,  Affirming  74  Co.  62  Iowa,  11,  17  N.  W.  82:  Robbing 

111.  App.   158.  V.  Milvaul'ce.  d  H.  R.  Co.  6  Wis.  636. 

Whore    a    railroad    company   changes  In    ascertaining    the    damages   to  be 

the  bed  of  a  stream  so  as  to  cut  into  and  awarded  an  owner  of  land  for  a  right  of 

wash  away  adjoining  land,  the  measure  way  for  a   railroad  through  the  same, 

of  damage's  is  the  injury  done  to  the  soil  an  alleged   injury  to  such  owner  from 

and  consequent   diminution   of   its   sal-  the  loss  of  the  beneficial  enjoyment  of 

able  value.     Illinois  C.  R.  Co.  v.  fimith^  '\  spring  is  a  proper  subject  for  the  oon- 

110  Ky.  203,  61  S.  W.  2.  sideration  of  the  jur>' :  and  if  he  couW 
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road  upon  a  strcimi  of  water  flowing  through  the  property  may  be 
considered.^  ITpon  an  assessment  of  damage^s  caused  by  the  laying 
out  of  a  railroad,  the  liability  of  a  portion  of  the  owner's  land  to 
wash  away  or  cave  in  is  an  element  of  necessary  damage  which  the 
jury  must  allow  for,  if  resulting  unavoidably  from  the  building  of 
the  road  in  a  suitable  and  proper  manner;  and  the  mere  fact  that 
rhe  road  was  already  built  and  the  jury  assessing  the  damages  could 
see  the  actual  conditions,  instead  of  anticipating  them,  will  not  make 
it  an  element  of  damage  resulting  from  an  improper  construction,  for 
which  a  separate  action  must  be  had.^  And  the  fact  that  the  land 
not  taken  will  be  depreciated  in  value  by  the  washing  of  the  soil  and 
the  filling  of  a  tank  on  it  with  dirt  is  a  proper  element  of  damages.* 
I^amages  may  be  allowed  for  the  construrtion  of  the  road  in  such  a 
way  as  to  deprive  property  not  taken,  of  the  advantage  of  having 
fertilizer  cari'ied  upon  it  by  flood  water  from  the  river.®  And  they 
may  be  allowed  for  injury  to  water  power.  ^^  But  evidence  that  a 
railroad  company  has  erected  a  dam  across  a  creek  and  backed  wa- 
ter upon  plaintiff's  land  and  covered  2  or  3  acres,  w'orth  $100,  is  in- 
admissible on  the  question  of  damages  for  the  part  of  plaintiff's  land 
taken  for  railroad  purposes.*^  In  estimating  the  compensation  for 
land  taken,  its  potential  value  for  any  use  to  which  it  was  adapted 
must  be  taken  into  consideration.  Therefore,  if  there  was  a  valuable 
water  power  and  mill  site  upon  it  which  was  destroyed  by  the  taking 
of  the  property,  that  fact  should  form  an  clement  of  damages,  al- 
though it  had  never  been  utilized.*^     So,  the  fact  that  the  property 

tmlj  enjoy  it  by  a  conveyance  of  the  land,  with  the  right  to  enter  so  much 

water   across   the    railroad   track,   then  thereof  as  may  be  necessary  for  the  con- 

they  could  consider  his  loss  a  total  de-  stniction  of  an  abutment  on  one  bank  of 

privation   thereof   imless    the   company  a  river,  has  such  an  interest  in  the  land 

would  ^ve  him  a  perpetual  license  to  as  to  require    a    railroad    company,  in 

(low  the  water  across  its  right  of  way.  condemning  a  right  of  way  over    such 

f'eona  d  R.  /.  /2.  Co.  v.  Bryant,  57  111.  land,  the  construction  of  whose  roadway 

473.  would  affect  such  water  privilege,  to  as- 

*Drrher  v.  Iowa  8.  TV.  jB.  Co.  69  Iowa,  certain  in  the  mode  pointed  out  by  the 

.'>09,  13  N.  W.  764.  statute  ^hat   damage   such   owner   will 

''Dearborn  v.  Boston,  C.  d  M.  R.  Co.  sustain  thereby  before  it  can  appropri- 

24  N.  H.  179.  ate  the  land  to  its  own  use.     Galena  A 

•Oainesville  H.  d  W.  R.  Co.  v.  Wa-  8.  W.  R.  Co.  ▼.  Haslam,  73  111.  494. 
pies,  3   Tex.    App.  Civ.  Cas.    (Willson)        In  arriving  at  the  value  of  land  taken 

I  400,  p.  483.  and  the  damages  to  the  residue  by  the 

*Conoord  R.  Co.  ▼.  Chreely,  23  N.  H.  construction  of  a  railroad  over  an  own- 

237.  cr's  mill  site,  evidence  is  admissible  to 

^Loke  Superior  d  M.  R.  Co.  ▼.  Qreve,  show  the  market  value  of  water  power 

17  Minn.   322,  Gil.  299.  which  could  be  used  for  operating  the 

"8elma,  R.  d  D.  R.  Co.  v.  Keith,  53  mill,  and  its  adaptability  to  the  opera- 

Oa.  178.  tion  of  other  machinery  in  the  vicinity, 

^^Haslam  v.  Catena  d  8.  W.  R.  Co.  64  although  not  actually    used    for    those 

J II.  353.  purposes  at  that  time;  also  to  show  the 

The  owner  of  a   water  privilege    on  cost  of  making  certain  changes  in  the 
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bad  a  value  for  mill  purposes,^*  or  for  dock  purpases,^*  or  th<" 
cutting  and  han'esting  of  ioe,^^  may  be  taken  into  consideration 
The  value  of  the  property  cannot  be  enhanced  by  its  value  to  the  rail- 
road for  a  pumping  station.**  The  railroad  company  is  entitled  t»» 
allowance  for  any  diminution  of  the  injury  by  its  method  of  con 
stTuction.  Therefore,  if  openings  are  to  be  left  in  the  roadbed  which 
will  preserve  the  natural  conditions,  that  fact  may  be  considered.^' 
And  the  owner  of  land  bordering  a  stream  has  the  right,  in  a  pro- 
ceeding by  a  railroad  company  to  condemn  a  right  of  way  for  its 
tracks  thereon  and  as  a  support  for  an  abutment  of  a  bridge  to  be 
constructed  by  it  over  the  stream  at  that  point,  to  require  such  rail- 
road company  to  exhibit  the  plan  and  profile  of  its  proposed  railroad 
across  the  land  and  the  bridge  across  the  stream  before  the  trial,  so 
as  to  enable  such  owner  to  intelligently  prove  the  extent  of  his  dam 
ages,  not  only  for  the  land  taken,  but  to  his  i*emaining  lands.  *^  Thf 
railroad  company  may  show  that  the  landowner  is  not  injured  by  tlv 

flume,  rendered  necessary  by    the    con-  to  lot?,  showing  water    fronts  of  pro- 

iitruction  of  the  rond,  and  the  loss  of  posed  docks  along  a  river,  ia  admissible 

water    power   which    would   be    thereby  in   evidence  in  estimating  the  damage* 

occasioned.     Colorado    \f.    R.     Co.     v.  to  land  not  taken  in    a    condemnation 

Brotcn,  15  Colo.  193,  25  Pac.  87.  proceeding  for  a    railroad  right  of  w«y 

As   to  the  consequential   dnmnges   to  ncroKs   such   lots,   for    the    purpo^   of 

plaintiff's  mill  shoal  by  the  location  of  showing    their    adaptability    for    dock 

a   railroad  on  land  taken  therefor,  the  purposes.       such      adaptability     being 

plaintiff  may  show  what  \vas  the  actual  claimed  as  enhancing  their  present  mar- 

«ash  value  of  the  mill  shoal  at  the  time  ket  value,  which  would  be  destroyed  by 

the  defendant's  road  was  located  on  his  the   construction   of   the  proposed  mil 

land,  and  how  much  and  to  what  ex-  road.     Calumet  Rirrr  R.  Co,  v.  Jfoorr. 

tent   that  cash  value  of  his  mill   shoal  124  III,  329,  15  N.  E.  704. 
was  diminished  by  such  location  of  de-        "The   increased   value  of   land  abut- 

fendant*s   road   at   the  time   it   was  so  ting  upon  a  river  by  reason  of  the  privi- 

located.    fielma,  R.  d  D.  R.  Co.  v.  Keithf  lege  of  harvesting  ice  and  storing  thf 

53  Ga.  178.  same  in  icehouses  erected  upon  the  own 

The  statement  of  a  witness  that  by  er's  banks  may  be  taken  into  consider* 

reference   to  a  book   issued   by   a   com-  tion   in   estimating  the   damages  to  bp 

pany   advertising  the    sale    of    turbine  awarded  such  owner  in  a  condemnation 

wheels,  he  came  to  the  conclusion,  tak-  proceeding  to  take  the  land  for  railroad 

ing    into    consideration    the    fall    that  purposes,  where,  although  the  right  to 

could  be  obtained,  that  a  twenty-horse  the  ice  and  to  harvest  it  still  remain'^ 

power  could  be  obtained,   is  altogether  in  such  owner,  the  taking  of  the  prop 

Inn    uncertain    and    speculative    in    its  erty  for  railroad  purposes  will  deprive 

■character  to  establish  the  value  of  plain-  him   of  the   possibility   of  making  any 

tiff's  land  taken  for  railroad  purposes,  use  of  the  ice  privilege  connected  with 

the  book  not  being    in  court    and    the  the  land.     Rock  Island  d  P.  R.  Go.  v. 

witness  testifying  only  from  his  recol-  Leisy  Brexcing  Co,  174  111.  547,  51  N.  E. 

lectin?!  of  the  statements  therein.    Ihid.  572, 

^Jhipnia  v.  Chicago   &   N.  W,  R,  Co.       "fiff/ma,  R.  d  D.  R.  Co.  v.  KeitK  o3 

115  111.  07,  3  N.E.  720.  Ga.  178. 

^*Rock    Island    d   P.  R.    Co.  v.  Leisif       ^"^Orcgon  R.  d  Xav.  Co.  v.  OwsUy.  3 

Rrewinq  Co.  174  111.  547,  51  N.  E.  572;  Wash.  Terr.  38,  13  Pac.  186. 
Cahimpi  River  R.  Co.  v.  Moore,  124  111.        ''"Chicago  d  V.  IV.  R.  Co.  r.  Chicago  d 

:^2n.  15  N.  E.  704.  E.  R.  Co.  112  111.  589. 

The  plj't  of  a  proposed  improvement 


J  514]  lUGHTS  IN  WATKR  COUKSE.  1689 

<Iiversion  of  tke  flow  of  the  stream,  because  it  had  become  so  polluted 
as  to  be  of  no  value.**  The  jury  are  entitled  to  consider  any  in- 
creased value  to  the  property  by  reason  of  its  susceptibility  of  en- 
largement and  extension  by  filling  up  submerged  portions  adjoining 
a  river.^^  The  injury  to  the  owner  of  flats  appropriated  for  a  re- 
c<jiving  basin  for  water  from  a  mill  basin  accrues  so  as  to  entitle  hiiu 
to  his  damages,  when  the  water  i»  excluded  from  the  basin  to  fit  it 
for  such  purpose,^*  The  testimony  of  a  witness  as  to  what  he  would 
give  for  plaintiff's  shoal  and  water  power  for  the  purposes  of  a  pork- 
packing  business  is  inadmissible  on  the  question  of  damages  for  the 
taking  of  the  land  for  railroad  purposes,  as  such  evidence  is  entirely 
too  speculative  and  uncertain  to  prove  what  was  tlie  actual  value  of 
plaintiff's  land  at  the  time  it  was  so  taken  for  the  railroad,^*-^ 

Vll.  Pollution  of  stream. 

515.  Stream  must  not  be  polluted. —  The  right  of  the  riparian  owner 
lo  have  the  stream  maintain  its  natural  flow  through  his  property  in- 
^•ludes  the  right  to  have  the  water  retain  its  natural  purity  so  far  as 
fiossible,  while  permitting  the  upper  owners  to  make  such  reasonable 
use  of  the  water  as  they  are  entitled  to.  Increased  population  along 
the  banks  of  the  stream  and  the  use  of  the  water  for  the  purposes  to 
which  the  upper  owners  have  a  right  to  use  it  will  necessarily  result 
in  some  contamination  of  the  water,  and  no  riparian  owner  can  in- 
sist on  having  the  water  come  to  him  in  its  natural  purity,  to  the  de- 
struction or  impairment  of  the  rights  of  the  upper  owners.*  But,  as 
in  the  case  of  the  diversion  of  the  water,  each  owner  has  a  right  to 
make  only  such  use  of  the  water  as  he  can  Avithout  interfering  with 
<»r  destroying  the  equal  rights  of  others.  Therefore,  the  upper  owner 
<*annot  use  tlie  water,  or  his  land  adjacent  thereto,  in  such  an  unrea- 
-^onable  manner  as  to  unnecessarily  pollute  the  water  to  the  injury  of 
the  lower  owner.*    Any  use  that  materially  fouls  and  adulterates  the 

^Kieman  v.  Chicago,  8.  F.  d  C.  R.  Co.  Ch.  52,  33  Atl.  618;  Oladfelter  v.  WtUk- 

123  ni.  188,  14  N.  E.  18.  er,  40  Md.  1 ;  MoCallum  v.  aermantov-n 

^Rook  Island  d  P.   R,   Co.  v.   Leiay  Water  Co,  64  Pa.  40,  93  Am.  Dec.  656 ; 

Brewing  Co.  174  111.  647,  51  N.  E.  572.  Richmond  Mfg.  Co.  v.  Atlantio  Delaine 

'^Boston  d  B.  UiU  Corp.  v.  Neumariy  Co.  10  R.  I.  106,  14  Am.  Rep.  658;  8il- 

12  Pick.  467,  23  Am.  Dec  622.  ver  Spring  Bleaching  d  Dyeing  Co.  v. 

^elma^  R.  d  D.  B.  Co.  v.  Keith,  63  Wanskuok  Co.  13  R.  I.  611;  Ferguson  y. 

Oa.  178.  Firmenich  Mfg.   Co.  77   Iowa,  676,   14 

^Valparaiso  v.  Hagen,   153  Ind.  340.  Am.  St.  Rep.  319,  42  N.  W.  448. 
48  I*  R.  A.  707,  74  Am.  St.  Rep.  305,  54       Dnma^c  to  a  riparian  proprietor  by 

N.  £.  1062.  the  pollution  of  a  stream,  is  not  distin- 

*€om.  T.  Yoat,  11  Pa.  Super.  Ct.  323;  jjiiishable  in  results  from  an  approprin- 

Jessup  d  M.  Paper  Co.  v.  Ford,  6  Del.  tion,  as  he  has  a  property  right  in  the 
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water,  or  the  deposit  or  discharge  therein  of  any  filth  or  noxious  sub- 
Jitaijce  that  6o  ali'octs  the  water  as  to  impair  its  value  for  the  ordinary 
I)uq)Oses  of  life,  will  be  dwnied  a  violation  of  the  rights  of  the  lower 
proprietor.^  This  rule  prevents  the  upper  owner  from  casting  into 
the  stream  chemicals  iwni  his  manufacturing  plant,*  or  dyes  from 
his  dye  house.'  A  manufacturer  of  gas  cannot  permit  refuse  from 
his  works  to  enter  the  stream  to  the  injury  of  lower  owTiers.®  A 
tanner  cannot  turn  the  cimtent.s  of  his  pits  into  the  streancu'  So,  the 
refuse  from  a  distillery  cannot  Ik'  turned  into  the  stream.'  Nor  can 
the  refuse  from  a  slaughter  houso.'^  Sewage  cannot  be  turned  into 
the  stream  to  the  injury  of  the  lower  proprietor. ^^  The  discharge^ 
into  a  water  course  of  water  in  which  Hax  has  been  steeped  con- 
stitutes an  unlawful  pollution,  and  a  prescriptive  right  to  do  so  can- 
not be  acquired.^*  A  riparian  owner  may  Ix^  enjoined  from  felling 
trees  into  a  stream  if  the  water  is  thereby  made  unfit  for  the  do- 
mestic use  of  a  lower  riparian  proprietor;  but  it  must  appear  that  the 

water.     Rudolph    v.     Pennsylvania     S,  f*end  v.  Hell,  42  App.  Div.  409,  59  N.  Y. 

Valley  ft.  Co.  180  Pa.  541,  47  L.  R.  A.  Supp.  203. 

782.  40  Atl.  1083.  *Carkart  v.  Auburn   Oaalight  Co.  22 

^Baltimore    v.    Warreu    Mfg.    Co.    50  Barb.  297 ;  Kei^er  v.  Makanoy  City  Qas 

Md.  ftO:  Oicight  Printing  Co.  v.  Boston,  ^o.  143  Pa.  276,  22  Atl.  759. 

122  .Mass.  58*3.  A  gas  company,  though  acting  with 

*Wcston   Paper  Co.  v.  Pope,  155  Ind.  out  negligence,  is  liable  for  the  pollu- 

394,  sr.  L.  n.  A.  899.  57  N.  E.  719;  Jtfuw-  ^»o"  '^^  water,  under  a  sUtute  pronding 

cie    Pulp   Co.   V.   Martin.   23   Ind.   App.  ^^'^  if  it  should  at  any  time  cauae  or 

558,  r.ry  N.   K.  79G:   Holsman  v.  Boilinff  ""''^^^  *«  ^,  conveyed  or  flow  mto  any 

In    ♦ferr,7?eW   V.   Lombard,   13  Allen,  ZZ^^  I'^Vu    J^^^ 

«/>    oA    A        T\       i-o    :* i A  4.u^l  penalty,  as  the  effect  of  the  statute  w  to 

16,  90  Am.  Dec.   1/2,  it  appeared  that  ^^^^  5^'  ^.^^^  ^^^^^^  negligent  or  not. 

the  upper  proprietor  on  a  stream  was  ,,.  ;..^  ^    Birmingham  d  8.  Gaslight 

makmg  such  use  of   the   stream  as  to  ^^   j  l  T.  N.  S.  303,  5  Hurlst.  &  N.  74. 

foul    the   water    and    make    it     corrode  -29  l.  J.  Exch.  X.  S.  169,  8  Week.  Rep. 

plaintiff's  machinery  when  he  attempt-  132. 

ed  to  use  it  in  his  mill;  and  the  court  »"i3   Hen.   VII.,   B;   Aldred's  Case,  !> 

said:     "We  know  of  no  rule  or  principh*  Coke,  58. 

of  law  by  which  such  a  mode  of  appro-  'Corley    v.     Lancaster,    81   Ky.  171: 

printion  of  a  running  stream,  in  the  ab-  *}reenc  V.    NunnemacKer,    36   Wis.  50; 

Bcnce    of    any    proof    of     a    paramount  Hnvis  v.  Jjamberison,  56  Barb.  480. 

right  or   title,   can   be  justified  or   ex-  *Babrock  v.   Seir  Jersey  Stock  Yard 

eused  as  against   a   riparian   owner  of  Co.   20   X.   J.    Eq.   296;    .Itty.   Oen.  v. 

lend  on  the  same  stream  below."  f^tetrard.  20  N.  J.  Eq.  415,  Affirmed  in 

"Hichmond    Mfg.    Co.   v.    Atlantic   Df  21  N.  ,1.  Eq.  340. 

Lainr  Co.   10   R.   I.    106,    14   Am.   Rep.  '"^Trcrett  v.  Prison  Asso.  98  Va.  332. 

(558:   Slilvcr  Spring  Bleaching  d  Dyeing  oO  L.  R.  A.  504,  81  Am.  St.  Rep.  727, 

Co.  V.  Wansl'uck  Co.  13  R.  I.  611;  Glad  36  S.  E.  373. 

fcltcr  V.  Walker.  40  Md.  1.  It  is  no  defense  in  an  action  to  re- 

One  cnj^agod    in  the   manufacture   of  •itrain  a  hotel  proprietor  from  polluting 

pinsh,  who  discharges  into  a  stream  wa-  the   waters   of   a    stream   with  sewage, 

ter    colored    by    the   dyes    used    in    the  that  he  has  been  required  to  discharjfe 

manufacture  to  such  an  extent  that  the  the  sewage  into  the  stream  by  order  of 

stream  is  rendered  unfit  for  domestic  or  the  board  of  health.     Mann  V.  Willcy, 

culinary  purposes,  will  be  restrained  by  51  App.  Div.  160.  64  N.  Y.  Supp.  589. 

injunction  on  the  ground  that  such  use  ^^Traill  v.  MWUisfcr,  Ir.  L,  R.  25  Eq. 

of   the   stream   is   unreasonable.     Toirn-  524. 
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quality  of  the  water  is  iinpaircdJ^  Liability  for  the  pollution  of  a 
stream  is  not  affected  by  the  fact  that  it  is  not  a  public  highway.** 
A  riparian  owner's  right  to  the  use  of  water  as  it  naturally  flows  over 
his  land — unpolluted — is  not  affected  by  the  fact  that  he  can  procure 
pure  water  from  another  source.*^ 

516.  Seasonable  use  the  test. —  The  correlative  rights  of  the  owners 
along  a  water  course  being  equal,  so  that  one  may  make  all  the  use 
of  the  water  he  can  so  long  as  he  does  not  interfere  with  the  rights  of 
others,  the  test  in  any  case  of  the  rightfulness  of  the  use  which  one  own- 
er is  attempting  to  make  of  the  stream  is  whether  or  not  such  use  is 
reasonable  under  all  the  circumstances  of  the  case.*  Upon  the  ques- 
tion of  the  reasonal)lenoss  of  the  use  by  the  upper  proprietor,  the 
character  and  extent  of  his  business,  as  well  as  the  use  to  which 
the  lower  proprietor  is  putting  the  water,  may  be  taken  into  consid- 
eration. The  fact  that  the  business  cannot  be  conducted  without  pol- 
luting the  stream  is  no  excuse  which  the  court  will  entertain,  if  the 
lower  owner  is  injured  thereby.*  But  it  has  been  held  that  an  in- 
jimction  will  not  be  issued  where  it  appears  that  the  effect  to  de- 
fendant will  be  to  stop  his  works,  while  the  plaintiff  is  not  seriously 
injured  by  the  pollution  of  the  stream.'  A  riparian  owner  is  not 
entitled  to  maintain  an  action  for  the  pollution  of  a  stream  by  the 
proprietors  of  a  factory,  where  the  latter's  use  of  the  water  is  rea- 
sonable and'  does  not  render  it  unfit  for  manufacturing,  mechanical, 
or  domestic  purposes.*  In  no  case  is  abatement  of  a  business  in- 
nocent in  itself  justified  on  the  ground  that,  in  carrying  it  on,  a 
stream  is  polluted,  but  it  is  only  necessary  to  stop  the  objectionable 
mode  of  conducting  the  business. '^  It  is  not  a  reasonable  use  for  the 
upper  owner  to  locate  his  stables  so  near  to  the  stream,  or  to  main- 
tain such  large  numbers  of  cattle  upon  its  banks,  as  to  render  the  wa- 

Tisher  v.  Feige,  137  Cal.  39,  69  Pac.  *FAmhirat  ▼.  Spencer,  2  Mann.  &  G. 

618.  45. 

^Oallagher  ▼.  Kemmerer.  144  Pa.  509,  Where  a  tannery  was  the  principal  in- 

27  Am.  St.  Rep.  673,  22  Atl.  970.  du»iry  of  a  place  and  had  existed  for  a 

^StcvewKm  v.  EhervoXe  Coal  Co.  203  long  poriod.  the  court  refused  to  re- 
Pa.  316,  52  Atl.  201.  strain  it  from  polluting  a  small  stream, 

^Red  River  Roller  Mills  v.  Wright,  30  at  the  suit  of  one  who  had  purchased 

Minn.  249,  44  Am.  Rep.  194,  16  N.  W.  lower  down  on  the  stream  with  knovvl- 

167.  edge,  where  the  injunction  would  have 

Whether  the  acts  of  a  persop  in  con-  destroyed     the     industry.      Claude     v. 

nection  with  a  stream  of  running  water  Wrir,  4  Mont.  L.  Rep.  197. 

cause  the  pollution  of  its  water  or  ere-  ^Townscnd  v.  Bell,  107  N.  Y.  462,  60 

ate  a  nuisance  are  questions  of  fact  for  N.  E.  757. 

the  jnrv.     Abraham  v.  Fremonty  54  Neb.  ^Messersniidt  r.  People,  40  Mich.  437, 

891,  74  N.  W.  834.  9  N.  W.  485. 

^Qladfeltcr  v.  Waller,  40  Md.  1 ;  Phil- 
mdelphia  ▼.  Carmany,  18  W.  N.  C.  152. 
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ter  unfit  for  the  use  of  the  lower  owner.*'  So,  the  use  of  the  water 
to  extract  salt  from  the  earth  is  not  reasonable  where  it  is  returned 
to  the  stream  so  impregnated  with  salt  that  cattle  will  not  drink  it, 
and  it  kills  vegetation  or  injures  machinery.^  It  is  not  a  reasonable 
use  to  drain  a  cemetery  into  the  stream.^  A  person  cannot,  for  the 
purpose  of  having  the  water  pure  for  growing  watercresses,  enjob 
the  drainage  into  the  stream  of  water  from  gravel  pits.®  The  fact 
that  the  lower  owner  uses  the  water  only  for  bathing  purposes,  and 
to  drive  a  turbine  wheel,  does  not  deprive  him  of  the  right  to  relief 
against  an  upper  proprietor  who  discharges  sewage  into  tlie  stream.^* 
In  Barnard  v.  Sherley^'^  the  Indiana  court  made  a  decision  which  as  it 
first  appeared  was  somewhat  startling,  and  seemed  to  he  sl  long  step  to- 
ward the  overthrow  of  the  rights  of  the  riparian  owner.  The  court  held 
that  an  upper  proprietor  may  turn  into  a  stream,  which  is  the  natural 
water  course  of  the  basin,  water  which  has  been  taken  from  an  artesian 
well  and  used  to  bathe  sick  persons,  if  tlie  work  is  conducted  in  a 
proper  manner  so  as  to  do  no  injury  to  any  person  which  proper  care 
would  avoid ;  and  in  such  case  a  lower  proprietor  is  not  entitled  to 
an  injunction, — esj)ecially  where  he  stood  by  and  assented  to,  and 
acquiesced  in,  the  expenditure  of  a  large  sum  of  money  in  erecting 
a  bathing  establishment,  and  acquiesced  in  the  fouling  of  tlie  water  in 
that  way  for  more  than  a  voar.  In  that  case  the  sickness  was  of  the 
most  infectious  kind,  so  that  its  spread  might  not,  perhaps,  be  pre- 
ventetl  by  the  utmost  care.  A  second  trial  of  the  case,  however,  de- 
veloped a  state  of  facts  which  made  the  case  much  less  startling  than 
it  was  on  the  first  trial.  It  seems  that  the  stream  was  so  badly  pol 
luted  liefore  receiving  defendant's  cuntribution  as  to  be  unfit  for  gen- 
eral use.^*  This  fact  will  not,  as  a  rule,  defeat  the  action;  but  it 
would  seem  to  furnish  more  reason  for  denying  relief  against  a  single 
defendant  than  though  he  alone  rendered  the  water  unfit  for  use. 
517.  Complainant's  right  must  be  infringed  to  give  right  of  action.— 

'Barton  v.  Union  Cattle  Go.  28  Neb.  waters  thereof  unhealthy   for  drinking 

350,  7  L.  R.  A.  457,  26  Am.  St.  Rep.  and  domestic  purposes,  the  waterinjj  of 

340,  44  N.  W.  454;  People  eat  rel.  Ricks  cattle  and  han'esting  of  ice.     Barrett  v. 

Water  Co,  v.  Elk  River  Mill  d  Lumber  Mt.  Greenwood  Cemetery  Anno.  159  in. 

Co.  107  Cal.  214,  40  Pac.  486;  Hazeltine  385,  31  L.  R.  A.  109,  50  Am.  St.  R«»p. 

v.  Cosr^  46  Wis.  391,  32  Am.  Rep.  715.  1  168,  42  N.  E.  891,  Reversing  57  Ul.  App 

N.  W.  66;  Smiths  v.  MoConathy,  11  Mo.  401. 

517.  ^Weehs  v.  Heirard,  10  Week.  Rep.  557. 

'Rfrohel  V.  Kerr  Salt  Co.  164  N.  Y.  '''Mann  v.  Willcy,  51  App.  Div.  169,64 

.303.  51  L.  R.  A.  687,  79  Am.  St.  Rep.  N.  Y.  Supp.  589. 

643,  58  N.  E.  142.  "  135  Ind.  547.  24  K  R.  A.  568,  41  Am. 

•  Equity  will  enjoin  as  a  nuisance  the  St.  Hop.  454,  34  X.  K.  600.  35  N.  E.  Ul. 

connection  of  a  comotory  sewer  with  a  '^Barmtrd  v.  ShirU^ff.  151  Ind.  160,  41 

brook,  where  the  same  will  render  the  L.  R.  A.  737,  47  N.  E.  671. 
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Since  the  rights  of  all  riparian  ownors  are  equal,  one  of  them  cannot 
maintain  an  action  to  contest  the  use  which  an  upper  owner  is  mak- 
ing, unless  his  own  rights  are  interfered  with.  But  the  fact  that  the 
iujiiry  may  be  similar  to  all  jK»rsons  living  along  the  stream  does  not 
make  the  injury  a  public  nui.sance  in  such  a  sense  as  to  deprive  one 
who  is  injured  by  it  of  maintaining  a  private  action  for  the  injury.* 
-\nd  the  fact  that  the  stream  is  a  public  navigable  stream  does  not 
leprive  a  riparian  owner  of  the  right  to  protest  if  he  is  injured  by  the 
jwUution.^  To  enable  a  riparian  owner  to  maintain  an  action  for 
damages  for  the  pollution  of  the  stream,  he  must  show  not  only  that 
<lofendant  has  done  some  act  which  tends  to  injure  the  stream,  and 
which  he  has  no  legal  right  to  do,  or  which  is  in  excess  of  his  legal' 
light  so  as  to  b(^  an  unreasonable  use  thereof,  but  also  that  the  detri- 
ment of  which  he  complains  was  the  result  of  that  cause.*  As  stated 
in  Columhvs  Gaslight  £  Coke  Co.  v.  Freeland,^  to  enable  a  landown- 
<T  to  recover  for  the  pollution  of  water  as  for  a  nuisance,  he  must 
have  suffered  a  real,  material,  and  substantial  injury, — what  amounts 


'Hmith  V.  Sedalia,  162  Mo.  283,  48  L. 
II.  A.  711,  53  8.  W.  907;  Corley  v.  Lan- 
ctwier,  81  Ky.  171. 

An  action  to  restrain  the  pollution  of 
the  water?  of  a  stream  used  by  a  large 
number  of  landou-ners  for  irri^tion 
purposes,  by  the  operation  of  stamping 
mills,  thera)y  rendering  the  waters  un- 
fit for  irrigation  purposes  and  injuring 
the  land  by  the  deposit  of  sediment 
thereon,  tenders  an  issue  of  a  private, 
:ind  not  of  a  public,  character  for  the 
control  of  which  the  court  will  not  as- 
sume original  jurisdiction  under  a  con- 
stitutional provision  authorizing  such 
.iHHumption  when  the  case  is  one  publici 
iuris,  although  it  involves  a  large  num- 
Iter  ot  individuals  residing  in  different 
localities,  and  its  ultimate  determina- 
tion may  seriously  aitect  either  the  agri- 
cultural or  mining  prosperity  of  four 
counties.  People  ex  rel,  Wolpert  v. 
Ropers,  12  Colo.  278,  20  Pnc.  702. 

'*Wat80n  v.  Toronto  Oaftlight  d  Water 
Co.  4  U.  C.  Q.  B.  158. 

But  where  the  water  of  a  public  navi- 
gable stream  is  polluted  and  rendered 
unwholesome  by  the  construction  of 
dock  works,  a  brewing  company  which 
had  been  accustomed  to  draw  water  from 
such  river  by  pumpn  and  pipes  is  not  en- 
titled to  compensation  by  reason  of  the 
water  being  rendered  unfit  for  brewing, 
under  the  Bristol  dock  act,  giving  com- 
pensation where,  by  means  of  the  dock 


works  or  in  the  progress  of  execution 
thereof,  damage  may  be  done  to  any 
houses,  lands,  or  tenements,  or  the  same 
may  be  rendered  less  valuable  thereby. 
This  brewing  company  had  not  acquired 
any  special  right  to  the  use  of  the  water 
in  its  natural  state  by  way  of  particular 
casement  to  their  own  properties,  but 
had  merely  a  use  which  was  common  to 
all  the  King's  subjects;  and  the  injury, 
if  any,  is  the  subject-matter  of  indict- 
ment, and  not  of  action.  Lord  Ellen- 
borough,  C.  J.,  stated  that  the  cases 
where  persons  had  been  permitted  to 
maintain  an  action  for  the  pollution  of 
a  public  stream  were  where  the  owners 
of  the  property  injured  had,  by  long  en- 
joyment, acquired  special  rights  to  the 
use  of  the  water  in  its  natural  state,  as 
it  was  accustomed  to  flow,  by  way  of 
particular  easement  to  their  own  prop- 
erties, and  not  merely  a  use  which  was 
common  to  all  the  King's  subjects.  But 
here  the  injury,  if  any,  is  to  all  the 
King's  subjects*;  and  this  is  a  subject- 
matter  of  indictment,  and  not  of  action ; 
otherwise,  every  person  who  had  before 
used  the  water  of  the  river  might  equal- 
ly claim  a  compensation.  King  v.  Bris- 
tol Dock  Co.  12  East,  429,  11  Revised 
Rep.  440. 

'Mer^'ifield  v.  Worcester,  110  Mass. 
210,  14  Am.  Rep.  692. 

*  12  Ohio  St.  392. 
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to  such  an  injury  being  a  question  for  the  jury.'  But  sinoey  as  in 
other  cases  of  the  excessive  use  of  a  stream  of  water,  the  oontinncd 
use  may  ripen  into  a  prescriptive  right,  the  lower  owner  may  main- 
tain an  action  to  prevent  that  result.®  In  view  of  these  f acta^  injur}- 
will  be  implied  from  the  continued  pollution  of  the  streauL^  And 
the  fact  that  the  complainant  is  making  no  use  of  the  water  is  im- 
material.® And  the  action  will  not  be  defeated  by  the  fact  that  the 
possibility  of  making  some  beneficial  use  of  the  water  has  not  been 
entirely  destroyed.* 

518.  PoUntion  by  minini:  operationt. —  The  doctrine  stated  in  the 
preceding  section,  that  the  importance  of  the  business  of  the  upper 
proprietor  was  not  enough  to  justify  him  in  polluting  the  water  of 
the  stream  to  the  injury  of  the  lower  proprietor,  has  been  tested 
and  fully  substantiated  in  cases  involving  the  right  of  persons  en- 
gaged in  mining  operations  to  pollute  the  stream.  In  the  operatioit 
of  any  mine  there  are  large  quantities  of  refuse  which  must  be  move<1 
and  stored,  and  an  easy  method  of  disposing  of  tliem  was  found  to 
be  to  permit  them  to  be  washed  into  the  streams,  to  be  carried  away 
by  the  action  of  the  water ;  and  this  was  especially  true  with  respec* 
to  hydraulic  mining,  where  tlie  earth  was  actually  removed  from  it> 
place  by  the  force  of  the  water.  When  the  system  of  hydraulic  min 
ing  became  perfected,  it  was  found  that  the  debris  from  thcmine^ 
was  being  carried  down  the  streams  with  disastrous  effect  Largo 
stretches  of  country  covered  with  buildings  and  hamlets  were  buried, 
in  some  instances,  above  the  tops  of  the  houses.  Even  cities  had  to 
fight  to  maintain  their  existence,  and  the  navigability  of  some  of 
the  largest  streams  was  being  imperiled.  In  this  condition  of  affairs 
resort  was  had  to  the  courts  for  relief.  After  a  severe  fight  the  lower 
proprietors  finally  obtained  a  decision  from  a  United  States  oourt  in 
which,  with  an  exceedingly  valuable  historical  opinion,  it  was  held 
that  persona  mining  by  the  hydraulic  process  may  be  enjoined  from 

*Tiede  v.  Bchneidt,  105  Wis.  470,  81  N.  purchasing    it  was  b«d.      Toumsend  v. 

W.  826.  Bell  62  Hun,  306,  17  N.  Y.  Supp.  210. 

•aiadfeltcr    v.    Walker,    40    Md.    1;  ^Smiths  y,  McConathy,  II  }i[o.  517. 

Young  v.  Bankier  Distillery  Co.  [1893]  *Wheatley  ▼.  Chriaman,  24  Pa.  2»8,  64 

A.  C.  691,  69  L.  T.  N.  S.  838,  58  J.  P.  Am.  Dec.  657;   Vroaaley  ▼.  Lightowler, 

100.  L.  R,  2  Ch.  478,  36  L.  J.  Ch.  N.  &  684. 

A  riparian  owner  may  have  an  in-  16  Week.  Ken.  801,  16  L.  T.  N.  S.  438, 
junction  restraining  the  systematic  pol-  Affirming  L.  K.  3  Eq.  206;  Toumtend  t. 
lution  of  a  stream  by  one  above,  though  Belly  167  N.  Y.  462,  60  N.  E.  757. 
the  waters  are  not  in  actual  use  by  him  *  A  riparian  proprietor  may  maintain 
and  he  suffers  no  actual  damage  by  the  an  action  for  polluting  the  stream 
pollution,  while  great  damage  will  be  though  the  water  remain  notable  by  cat- 
caused  the  party  enjoined,  and  the  land  tie,  and  inhsbitable  by  fiwi.  Watton  ▼. 
below  was  bought  while  the  nuisance  Neic  Milford,  72  Conn.  661,  77  Am.  8t» 
existed  und  the  purchaser's  motive  in  so  Rep.  345,  46  Atl.  167. 
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discharging  the  debris  into  a  river,  whence  it  flows  to  the  valley  be- 
low, burying  valuable  farms  and  creating  a  public  and  private  nui- 
sance.* And  this  rule  prevents  the  casting  of  debris  from  the  mine 
into  the  stream,  or  abandoning  it  so  that  it  will  find  its  way  there  in 
such  a  maimer  as  to  injure  the  lower  proprietor.*  So,  it  prevents 
the  miner  from  casting  his  tailings  into  the  stream  in  such  a  way  as 
to  injure  lower  owners.^    The  same  rule  applies  to  culm  from  a  coal 

^Woodruff  V.  North  Bloomfield  Qra/ocl  100  Ala.  262,  46  Am.  St.  Rep.  48,  14  So. 

Min.   Co,  8   Sa^s-y.   628,   16   Fed.   25,   9  167. 

Sawy.  441.  18  Fed.  753.  The  owners  of  a  mining  claim  are  re- 
in People  V.  Gold  Run  Ditch  d  Min,  sponsible  for  damages  done  to  a  ditch 
Co,  66  Cal.  138,  56  Am.  Rep.  80,  4  Pac.  below,  ly  the  running  down  and  depos- 
1152,  an  injunction  was  granted  against  iting  of  mud  and  sediment  therein. 
hydraulic  mining,  which  filled  a  navi-  Pilot  Rook  Creek  Canal  Co,  v.  Chapman, 
gable  stream  with  dSbrut  so  as  to  inter-  11  Cal.  162. 

fere  with  navigation  and  damage  adja-  Mining  operations  cannot  be  permit- 
cent  lands,  although  others  than  the  de-  ted  to  ml  up  a  dam  and  cut  and  injure 
fendant  also  deposited  dibris  therein  a  ditch  through  which  water,  essential 
from  their  mines;  and  Kcyes  v.  Little  to  the  irrigation  of  gardens  and  or- 
York  Gold  Washing  d  Water  Co,  53  Cal.  chards  (m  a  homestead  established  prior 
724,  in  which  relief  was  denied  because  to  the  mining  claims,  is  diverted  from 
of  mipjoindcr  of  parties,  is  stated  to  a  stream,  and  overflows  the  premises  to 
have  been  overruled  in  Hillman  v.  New-  the  injury  of  trees-  and  vegetables  there- 
ington,  57  Cal.  62.  on  and  a  spring  used  for  domestic  pur- 
In  Woodrvff  v.  North  Bloomfield  poses.  Levaroni  v.  Miller,  34  Cal.  231, 
Gravel  Min,  Co,  9  Sawy.  441,  18  Fed.  91  Am.  Dec.  692. 

753,  it  was  said  that  a  custom  or  usage  It  is  no  defense  to  an  invasion  of  the 

to  discharge  mining  dibris  into  rivers  to  ri|fhts  of  a  lower  proprietor  by  dumping 

be  carried  down  to  the  valleys,  devastat-  nuning  dSbris  into  a  water  course,  that 

ing  the  lands  of  private  owners,  without  the  work  of  the  upper  proprietor  was 

first  acquiring  the  right  to  do  so  or  pay-  conducted  cautiously  and  carefully,  and 

ment  of  compensation,  violates  both  the  in  the  only  feasible  way  of  conducting 

Constitution  of  tlie  United  States  and  mining  business.     Carson  v.  Hayes,  39 

that  of  the  state  of  California.  Or.  07,  65  Pac.  814. 

An  action  by  a  lower  riparian  propri-  'Logan  v.    Driscoll,    19   Cal.   623,   81 

etor   to   enjoin   the  dumping  of  dShris  Am.  Dec.  90;  Nelson  v.  O^Neal,  1  Mont, 

from  hydraulic  mining  operations  into  284:    Pitzpatrick    v.     Montgomery,     20 

a  creek  to  his  injury,  under  an  adverse  Mont.  181,  63  Am.  St.  Rep.  622,  50  Pac. 

claim  of  an  easement  to  flow  and   de-  416. 

posit  dibris  on  his  premises,  is  in  effect  ''The  doctrine  of  the  authorities  is 
an  action  to  quiet  title  as  against  the  that  each  mine  owner  or  proprietor 
defendant's  claim  of  an  easement,  with-  must  take  care  of  his  own  mining  di- 
in  a  constitutional  provision  requiring  bris,  and  he  can  acquire  no  right,  by 
actions  to  quiet  title  to  real  estate  to  be  custom  or  otherwise,  to  use  the  land  of 
commenced  in  the  county  in  which  the  his  neighbor  as  a  dumping  ground,  with- 
real  estate,  or  any  part  thereof  affected  out  his  consent,  either  by  carrying  and 
by  the  action,  is  situated.  Pritts  v.  depositing  the  debris  thereon,  or  by  cast- 
Camp,  04  Cal.  393,  29  Pac.  867.  ing  it  into  the  stream  and  allowing  it 
HJolnmbus  d  H,  Coal  d  I,  Co,  ▼.  Tuok-  to  be  washed  down  by  the  force  of  the 
er,  48  Ohio  St.  41,  12  L.  R.  A.  577,  29  current."  Carson  r,  Hayes,  39  Or.  97, 
Am.  St.  Rep.  628,  26  N.  E.  630;  Hobbs  66  Pac.  814. 

v.  Amador  d  8,  Canal  Co,  66  Cal.  161,  Each    person    mining    in    the    same 

4  Pac.  1147;  Wiwon  ▼.  Bear  River  d  A,  stream  Is,  however,  entitled  to  use  in  a 

Water  d  Min,  Co,  24  Cal.  367,  85  Am.  proper  and  reasonable  manner  both  the 

Dec.  60;  York  v.  Davidson,  39  Or.  81,  65  channel   of  the  stream   and  the  water 

Pac.  819 ;   Robinson  v.  Black  Diamond  flowing  therein ;  and  where,  from  the  sit- 

CoaZ  Co,  57  Cal.  412,  40  Am.  Rep.  118;  nation  of  different  claims,  the  working 

Tennessee  Coal,  I,  d  R,  Co,  v.  Hamilton,  of  some  will  necessarily  result  in  injuTy 
Vol.  IL—Waticm,  107. 
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mine/  In  People  v.  Gold  Bun  Ditch  &  Min,  Co.^  it  is  said  that  'W 
doubtedly  the  fact  must  be  recognized,  that^  in  the  mining  i^ons 
of  tbe  state,  the  custom  of  malriTig  use  of  the  waters  of  streams  as 
outlets  for  mining  debris  has  prevailed  for  many  years ;  and,  as  a  cus- 
tom, it  may  be  conceded  to  have  been  founded  in  neoessiiy ;  for  with- 
out it^  hydraulic  mining  could  not  have  been,  economically  operated. 
In  that  custom  the  people  of  the  state  have  silently  acquiesced,  and, 
upon  the  strength  of  it,  mining  operations  involving  the  investment 
and  expenditure  of  large  capital  have  grown  into  a  legitimate  busi- 
ness, entitled  equally  with  all  other  business  pursuits  in  the  state  to 
the  protection  of  the  law.  But  a  Intimate  private  business,  founded 
upon  a  local  custom,  may  grow  into  a  force  to  threaten  the  safety 
of  the  people,  and  de&truction  to  pubUc  and  private  rights;  and,  whei> 
it  develops  into  that  condition,  the  custom  upon  which  it  is  founded 
becomes  unreasonable,  because  dangerous  to  public  and  private  rights^ 


to  others,  if  the  injury  be  the  natural 
and  necessary  consequence  of  the  exer- 
cise of  this  right,  it  will  be  damnum 
dbeqtte  injuria.  Esmond  v.  Ohew^  16 
Gal.  137.  But  in  this  case  the  court 
considered  as  without  justification  the 
gradual  extension  of  a  flume  several 
hundred  feet  on  an  adjoining  claim  and 
the  deposit  thereon  of  tailings  to  a  depth 
of  25  to  30  feet,  covering  up  a  sluice  and 
blacksmith  shop  thereon.  Esmond  v. 
Chew,  16  Cal.  137. 

*Elder  v.  Lykens  VaUey  Coal  Co,  167 
Pa.  490,  37  Am.  St.  Rep.  742,  27  Atl. 
646;  LittU  SchuylkiU  Nov.  R.  A  Coal 
Co.  T.  Richards,  57  Pa.  142,  98  Am.  Dec 
209. 

A  mine  operator  wrongfully  throwing 
coal  dirt  into  a  river,  to  the  mjury  of  a 
lower  owner,  is  liable  for  damage  done 
thereby,  such  as  the  extra  cost  of  steam 
and  the  cleaning  out  of  the  dam,  but  not 
for  the  cost  of  a  new  arrangement  of  the 
gateways  to  keep  the  dam  clear  in  the 
future,  when  that  injury  will  be  obvi- 
ated by  the  injunction  which  is  grant- 
ed. Keppel  V.  Lehigh  Coal  d  Nov.  Co. 
200  Pa.  649,  60  Ail.  302,  Reversing,  as 
to  cost  of  new  gates,  9  Pa.  Dist.  R.  219. 
Balance  affirmed. 

In  an  action  of  trespass  and  to  re- 
cover damages  for  injuries  to  a  cellar, 
caused  by  deposits  of  coal  dust  in  a 
stream,  which  raised  its  bed  and  thus 
prevented  drainage  from  the  cellar, 
where  the  evidence  is  conflicting  as  to 
whether  the  action  of  the  water  will  not 
in  time  carry  away  the  deposits,  the 
question  ns  to  whether  the  bed  of  the 


stream  has  been  permanently  raised  by 
the  deposit  is  properly  left  to  the  jury. 
Bailey  v.  Mill  Creek  Coal  Co.  20  Pa. 
Super.  Ot.  186. 

In  an  action  to  recover  damages  for 
injuries  to  a  cellar  caused  by  the  depoeit 
of  coal  dust  in  a  stream,  thus  raising  its. 
bed  and  preventing  drainage  from  the 
cellar,  the  opinion  of  a  witness  as  to  the 
difference  in  value  of  the  property,  due 
to  the  conditions  complained  of,  should 
not  be  admitted  when,  from  his  testi- 
mony, it  appears  that  he  has  no  definite- 
knowledge  of  the  difference  between  the 
level  of  the  cellar  and  the  creek.    Ihid. 

A  coal  mining  company,  by  pladng 
its  coal  slack  and  refuse  on  its  land  so- 
neAr  the  banks  of  a  stream  that  it 
might  have  been  anticipated  by  a  man 
of  prudence  and  intelligence  that  heavy 
rains  or  floods  would  wash  them  into 
the  stream,  will  be  presumed  to  have 
done  so  with  that  intention,  and  will  be 
liable  for  damages  caused  thereby  t^* 
lower  propriefors;  and  it  is  no  excuse 
that  its  business  is  useful  and  for  the 
public  good,  or  that  su^  is  the  custom 
among  mining  companies,  or  that  it  was 
necessary  to  the  successful  conduct  of 
its  business  to  so  deposit  such  refuse. 
Columbus  d  n.  Coal  d  I.  Co.  v.  Tu^cer, 
48  Ohio  St.  41,  12  Jx  R.  A.  577,  29  Am. 
St  Rep.  628,  26  N.  £.  630. 

But  there  is  no  liability  in  case  the 
culm  is  carried  into  the  stream  by 
means  of  extraordinary  floods.  Hind- 
son  V.  Markle,  171  Pa.  138,  33  Atl.  74. 

•  66  CaL  138,  66  Am.  Rep.  80,  4  Pac 
1152« 
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and  cannot  be  invoked  to  justify  the  continuance  of  the  btiBiness  in 
an  unlawful  manner.  A  mill  for  the  reduction  of  ores  cannot  be  per- 
mitted to  throw  its  refuse  into  the  stream  to  the  injury  of  lower  prop- 
erty.* The  right  to  turn  debris  into  the  stream  cannot  be  acquired 
by  custom  or  prescription,  so  far  as  it  affects  public  interests.^  But 
it  may  be  acquired  by  prescription  against  private  individuals.^  One 
who  receives  a  special  injury  from  the  casting  of  debris  into  a  public 
water  course  may  maintain  an  action  therefor.*  One  of  several  mine 
owners,  acting  independently,  is  liable  for  only  the  proportion  of  the 
injury  which  he  causes.^^  A  lower  riparian  proprietor  whose  land 
is  injured  by  culm,  etc.,  thrown  into  the  stream  by  an  upper  pro- 
prietor cannot  have  his  damages  assessed  as  for  a  permanent  injury 
unless  it  be  averred  and  proved,  as  the  law  will  not  presume  a  perma- 
nent injury.^  ^  An  injunction  restraining  an  upper  mill  owner  and 
proprietor  from  polluting  the  stream  by  the  flow  of  tailings  will  not 
be  granted  at  the  suit  of  a  lower  mill  owner,  where,  at  the  commence- 
ment of  the  action,  the  defendant  had  constructed  reservoirs  in  which 
he  impounded  the  tailings  or  sediment  from  his  miU,  which  did  not 
flow  into  the  stream  to  such  an  extent  as  to  interfere  with  the  plain- 

^SuffoUc  Oold  Min.  d  Mill.  Co,  ▼.  San  it  is  unreasonable  and  indefinite,  on  the 

Miguel  Conaol.  Min.  d  Mill.  Co.  9  Colo,  ground  that  the  exercise  might  go  to 

App.  407,  48  Pae.  828 ;  Montana  Co.  ▼.  the  destruction  of  the  land  adjoining  the 

Gekring,  21  C.  C.  A.  414,  44  U.  S.  App.  stream,  as  the  user  is  limited  to  the 

C29,  75  Fed.  384.  necessary  working  of  the  mine  and  has 

A  stamp  mUl  will,  not,  however,  be  no  tendency  to  destroy  the  plaintiff's 

enjoined  at  the  suit  of  one  who  pur-  land,  but  merely  to  pollute  the  water  of 

chased  for  a  speculation  lands  in  the  the  stream.    Ibid. 

bottoms  below  it,  on  which  it  is  deposit-  *Woodrttff  ▼.  North  BloomfUld  Oravel 

ing  sand,  which  he  then  attempts  to  sell  Min.  Co.  9  Sawy.  441,  18  Fed.  753. 

at  an  exorbitant  price  to  the  mill  com-  A  tenant  in  common  of  riparian  land 

pany,  and,  failing,  files  his  bill  for  an  in-  which  is  dam&f^  by  mining  dihris  dc- 

junction.    Edwards  v.  Allouez  Min.  Co.  posited  upon  it  by  the  current  of  the 

38  Mich.  46,  31  Am.  Rep.  301.  river  may,  without  joining  his  cotenant 

"Woodruff  ▼.  North  Bloom  field  Gravel  ns  party  plaintiff  or  defendant,  main- 

Min.  Co.  9  Sawy.  441,  18  Fed.  753.  tain  a  suit  to  enjoin  mine  owners  from 

'  The  privilege  of  washing  away  sand,  discharging  such  dihrie  into  the  river, 

stone,  and  rubble  in  the  working  of  a  The  Mining  Dibris  Case,  8  Sawy.  628, 

tin  mine,  and  of  having  the  same  sent  16  Fed.  25. 

down  a  natural  stream  running  through  An    action    may    properly    be    coni- 

tbe  plaintiff's  land,  may  be  had  bv  pre-  menccd  in  the  name  of  the  county  to  en- 

scription,  as  such  a  privilege,  although  join   the  running  of  water  and  debris 

injurious  to  the  plaintiff  to  a  great  ex-  from  a  mine  upon  and  over  a  public 

tent,  is  one  lying  in  grant,  and  not  in  highway  and  plaza  in  a  town  in  said 

livery,  and  therefore  is  the  proper  sub-  county,  obstructing  the  free  use  of  both 

ject  of  a  prescriptive  right.     Carlyon  v.  highway  and  plaza.    Sierra  County  v. 

Jjovering,  26  L.  J.  Exch.  N.  S.  251,   1  Butler,  136  Cat.  547,  69  Pac.  418. 

Hurlst.  &  N.  784,  5  Week.  Rep.  347.  ^Little  Schuylkill  Nav.  R.  d  Coal  Co. 

A  custom  by  which  the  o{)erator8  of  v.  Rioha/rde,  57  Pa.   142,  08  Am.  Dec. 

mines  within  a  certain  district,  in  the  209. 

ordinary  working  of  their  mines,  cast  ^B  of  man  v.  Mill  Creek  Coal  Co.  16 

sand,  stones,  and  rubbish  into  a  water  Pa.  Super.  Ct.  631. 
eourse,  is  not  open  to  the  objection  that 
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tifiPs  use  of  the  water  flowing  down  the  channel ;  n(»r  is  it  a  ground 

for  granting  the  injunction  that  the  defendant  would  not  be  thereby 

injured  and  the  plaintiff  would  be  protected  from  possible  future  in- 
jury. ^2 

618a.  Washing  of  ore. —  The  water  of  the  stream  cannot  be  used  for 
washing  ore  if  it  is  thereby  rendered  unfit  for  the  use  of  a  lower  pro- 
prietor.* Case,  and  not  trespass,  is  the  proper  remedy  for  consequen- 
tial injuries  for  the  pollution  of  the  water  in  that  manner ;  and  an  ac- 
tion for  permanent  injuries  to  the  land  may  be  brought  by  the  executor 
in  possession  of  the  land.^  The  liability  of  one  making  such  use  of  the 
water  extends  only  to  his  own  act,  and  he  cannot  be  made  liable  for 
the  acts  of  others  which  contribute  to  the  injury.*  It  is  said  in  Clif- 
ioTi  Iron  Co  v.  JDye,*  that  in  the  development  of  the  mineral  interests 
of  the  state,  in  which  large  sums  of  money  have  been  invested,  the 
washing  of  ores  for  the  purpose  of  utilization  necessities,  in  some 
measure,  the  placing  of  sediment  where  it  may  flow  in  a  stream  which 
constitutes  the  natural  drainage  of  the  section  where  the  ore  banks 
are  situated,  which  must  cause  a  deposit  of  sediment  on  the  lands  be- 
low ;  and  that,  while  this  invasion  of  the  rights  of  the  lower  riparian 
owner  may  produce  injury  entitling  him  to  redress,  the  great  public 
interests  and  benefits  to  flow  from  the  conversion  of  those  ores  into 
pig  metal  should  not  be  lost  sight  of.  The  burden  of  proof  is  on  the 
defendant  in  an  action  for  damages  for  the  pollution  of  a  stream  by 
the  washing  of  ore,  to  show  that  such  use  is  reasonable,  if  the  evidence 
establishes  the  fact  that  its  washer  polluted  the  water.* 

618b.  Drainage  of  mine. — The  rule  which  prevents  the  pollution  of 
a  stream  to  aid  in  the  working  of  a  mine  prevents  the  drainage  of  the 
mine  water  into  the  stream  so  as  to  injure  the  lower  proprietor.^    The 

^Otakeite  Gold  d  8.  Iftn.  d  Mill.  Co,  tortious  act  by  such  upper  proprietor, 
T.  Dean,  102  Fed.  929.  and  not  a  mere  act  of  negligence  requir 

^Drake  v.  Jjady  Ensley  Coal,  I,  d  B.  ing  the  exercise  of  due  care  by  the  lower 
Co.  102  Ala.  501,  24  L.  R.  A.  64,  48  Am.  proprietor  to  avoid  the  consequences 
St.  Hep.  77,  14  So.  749 ;  Lente  v.  Came-  thereof  in  order  to  entitle  him  to  recoT* 
gie  Bros.  145  Pa.  612,  27  Am.  St.  Rep.  er.  Satterfield  v.  Bowan,  83  6a.  187,  9 
717,23  Atl.   210;    Hindson  v.   Marklo,   S.  E.  677. 

171  Pa.  138,  33  Atl.  74;  Crittenton  v.  'Drake  ▼.  Lady  Ensley  Coal,  I.  d  R. 
Alfjer,  1 1  Met.  281.  Co.  102  Ala.  601,  24  L.  R.  A.  64,  48  Am. 

The  erection  of  a  dam  across  a  stream   St.  Rep.  77,  14  So.  749. 
by  an  upper  proprietor,  in  order  to  util-       *Gallagher  v.  Kemmerer,  144  Pa.  509, 
ize  the  water  for  washing  ore,  polluting   27  Am.  St  Rep.  673,  22  Atl.  070. 
the  water  thereof  and  so  filling  it  with       *  87  Ala.  408,  6  So.  192. 
mud  and  dirt  as  to  cause  an  unhealthy       ^Tennessee  Coal,  /.  d  R.  Co.  ▼.  Hamil- 
and  unpleasant  stench  from  the  bed  of   ton,  100  Ala.  252,  46  Am.  St  Rep.  48, 
the   stream  during  the  summer  season    14  So.  167. 

when  the  water  ceases  to  flow  through  ^Beaoh  v.  Sterling  Iron  d  Zine  Co.  54 
the  land  below  by  reason  of  such  ob-  N.  J.  Eq.  65,  33  Atl.  286.  Affirmed  in  55 
struction,  is  a  positive,  continuous,  and   N.  J.  Eq,  824,  41  Atl.  1117;  Hunter  ▼. 
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legislature  cannot  authorize  tlie  pollution  of  a  stream  for  mining 
purposes  even  upon  the  making  of  compensation,  since  it  would 
be  the  exercise  of  a  private  right>  for  which  the  power  of  eminent 
domain  cannot  be  used.^  There  may  possibly  be  an  exception  to  this 
rule  in  case  of  coal  mines.  The  people  at  large  are  so  dependent 
upon  a  supply  of  fuel  for  comfort  and  health  as  well  as  for  securing 
power  to  carry  on  manufacturing  operations  that  the  securing  of  it 
may  be  regarded  as  a  public  purpose  for  which  the  power  of  eminent 
domain  may  be  exercised.  It  has  been  suggested  by  good  authority 
that  the  mines  themselves  might  be  taken  for  public  use  under  the 
power  of  eminent  domain  and  if  so  certainly  such  things  as  are  neces- 
sary to  make  their  operation  successful  may  be  taken.  The  facts 
that  the  drainage  of  a  coal  mine  is  necessary  for  its  operation  and  that 
the  same  is  done  in  a  proper  manner  do  not  relieve  its  owner  from 
liability  for  draining  into  a  stream  water  from  the  mine  which  is  so 
impregnated  with  copperas  as  to  render  the  water  of  the  creek  unfit 
for  domestic  and  farming  purposes  and  capable  of  killing  vegetation 
whenever  the  creek  overflows  its  banks.*  The  Pennsylvania  court  had 
a  severe  struggle  with  this  question  in  the  case  of  Sanderson  v.  Penn- 
sylvania Coal  Co.  In  that  case  mine  water  had  been  drained  in  a 
creek  to  the  injury  of  a  lower  riparian  owner,  and  the  court,  on  the 
first  hearing,  followed  the  general  rule  and  held  that  such  act  was 
imlawful.^  This  rule  was  adhered  to  when  the  case  again  came  be- 
fore the  court>^  which  further  held  that  no  custom  can  sanction  the 
throwing  of  acidulous  mine  water  into  a  clear  stream  rightfully  used 
for  domestic  purposes,  as  it  would  be  unreasonable  and  unlawful, 
as  a  taking  of  private  property  for  private  use,  and  that  without  com- 
pensation. And  the  rule  was  adhered  to  a  third  time,®  the  court 
holding  that  the  riparian  owner  could  recover  compensatory  damages 
for  the  injuries  which  had  been  caused  prior  to  the  bringing  of  the 

Taylor  Coal  Co.   16   Ky.   L.   Rep.   159,  A.  C.  691,  69  L.  T.  N.  S.  838,  58  J.  P. 

100;  Hodgkinson  v.  Ennor^  4  Best  &  S.  100.     In  that  case  it  is  said  that  a  ripa- 

229,  32  L.  J.  Q.  B.  N.  S.  231,  9  Jur.  N.  rian  proprietor  is  not  entitled  to  use  wa- 

S.  1152,  8  L.  T.  N.  S.  451,  11  Week.  Rep.  ter  for  secondary  purposes  except  upon 

775 ;  Wheatley  v.  Chrismanf  24  Pa.  298,  condition  that  he  shall  return  it  to  the 

64  Am.  Dec.  657;  Pennington  ▼.  Brinsop  stream  practically  undiminished  in  vol- 

Hall  Coal  Co.  L.  R.  5  Ch.  Div.  769,  46  ume  and  with  its  natural  qualities  un- 

L.  J.  Ch.  N.  S.  773,  37  L.  T.  N.  S.  149,  impaired. 

25  Week.  Rep.  874  *Beach  v.  Sterling  Iron  d  Zinc  Co.  54 

Mine  water  cannot  be  turned  into  a  N.  J.  £q.  65,  33  Atl.  286,  Affirmed  in  55 

stream  in  such  a  way  as  to  pollute  it,  N.  J.  Eq.  824,  41  Atl.  1117. 

although  the  pollution  is  nothing  more  ^Hunter  v.  Taylor  Coal  Co.  16  Ky.  L. 

than  to  render  the  water,  which  was  be-  Rep.  159,  190. 

fore  soft  and  suitable  for  distilling  pur-  *86  Pa.  401,  27  Am.  Rep.  711. 

poees,  hard  and  unfit  for  such  purposes.  '  94  Pa.  302,  39  Am.  Rep.  785. 

Young  ▼.  Bankier  Distillery  Co.  [1893]  •  102  Pa,  370. 
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Buity  bat  not  permanent  injuries^  because  the  act  was  a  nuisance  whick 
might  be  abated.  And  that  it  was  immaterial  that  the  injury  was 
caused  by  the  ordinary,  reasonable,  and  proper  mode  of  conducting 
the  mine.  But,  when  the  case  came  before  the  court  the  fourth  time, 
it  yielded  to  the  demands  of  the  mining  interests  and  departed  from 
its  former  position  and  from  true  principle  and  held  that  individual 
interest  must  give  way  to  the  mining  interests.^  The  court  dis- 
tinguished the  decisions  upon  the  question  of  casting  material  into 
the  water  which  fouled  it,  on  the  ground  that  water  coming  from  the 
mine  in  the  case  before  the  court  was  in  its  natural  state,  and  the 
stream  was  used  merely  for  natural  drainage  purposes.  And  held 
that  a  mine  owni8r  may  lead  the  water  which  percolates  into  his  work- 
ings into  a  stream  which  forms  the  natural  drainage  of  the  basin  in 
which  his  mine  is  located,  although  the  quantity  and  quality  of  water 
in  the  stream  be  affected  thereby,  as  he  is  raitided  to  the  natural  uaer 
of  his  land  without  being  liable  for  inconvenience  to  others  caused 
thereby.  No  comment  is  necessary  upon  that  decision.  The  very 
course  which  the  court  took  is  sufBcient  to  overthrow  it  But  this 
question  of  the  paramount  right  of  the  mining  interest  had  come  be- 
fore other  courts,  and  in  Wixon  v.  Bear  River  <&  A.  Waler  Co? 
where  the  controversy  was  between  the  owner  of  an  orchard  which 
had  been  planted  on  the  banks  of  a  stream  and  one  claiming  the 
water  for  mining  purposes,  the  California  court  held  that  the  miner 
must  use  the  water  so  as  not  to  injure  the  orchard,  saying:  "The 
requested  instructions  are  founded  upon  the  theory  that,  in  the  min- 
eral districts  of  the  state,  the  rights  of  miners  and  persons  owning 
ditches  constructed  for  mining  purposes  are  paramount  to  all  other 
rights  and  interests  of  a  different  character,  regardless  of  the  time 
or  modes  of  their  acquisition;  thus  annihilating  the  doctrine  of 
priority  in  all  cases  where  the  controversy  is  between  the  miner  or 
ditch  owner  and  one  who  claims  the  exercise  of  any  other  kind  of 
right  or  the  ownership  of  any  other  kind  of  industry.  To  such  a  doc- 
trine we  are  unable  to  subscribe."  And  the  rule  is  general  and  sound 
that  mining  operations  will  be  enjoined  if  they  cannot  be  carried  on 
without  destroying  interests  of  other  owners  along  the  stream.*  Th.^ 
Pennsylvania  rule  does  not  apply  so  as  to  i)ermit  the  mine  owner  to 
take  the  water  out  of  its  true  course  and  cast  it  into  a  stream  in  an- 

» 113  Pa.  126,  67  Am.  Rep.  445,  6  Atl.  Am.  Dec  692;  Eureka  Lake  d  7.  Canal 

463.  Co.  V.  Yuha  County  Super,  Ct,  66  CjiI. 

•24  Cal.  367,  85  Am.  Dec.  69.  311,  5  Pac.  490;  MoLaughlin  v.  Del  Re. 

•Levarotii  v.  Miller,  34  Cal.  231,  91  71  Cal.  230.  16  Pac  881. 
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other  watershed.**^  And  the  court  has  intiniated  that  the  right  will 
not  extend  to  the  interference  of  the  source  of  a  municipal  water 
supply.**  It  has  also  been  held  that  equity  will  enjoin  a  mine  opera- 
tor from  draining  his  mine  into  a  water  course  required  for  the  eco- 
nomical working  of  his  mine  so  far  as  it  would  injure  the  lower  owner 
Slid  is  contrary  to  his  rights.  He  will  be  restrained  from  overflowing 
such  owner's  banks  when  it  appears  that  within  that  limit  no  harm 
will  result  from  the  mixture  of  acidulated  water  into  the  stream.** 

518c.  Remedy  for  injury. — The  only  remedy  which  is  adequate  to 
•compel  the  owner  of  a  mine  to  desist  from  polluting  a  stream  to  tlie 
injury  of  a  lower  proprietor  is  injunction;  and  therefore  equity  has 
jurisdiction  to  issue  such  a  writ*  And  an  injunction  restraining  a 
mining  company  from  discharging  into  a  river  or  its  tributaries  any 
debris  or  refuse  matter  from  its  mines  is  violated  by  a  discharge  of 
mining  tailings  into  such  river  in  the  process  of  drift  mining,  al- 
though the  bill  in  the  injunction  suit  describes  the  operations  car- 
ried on  by  the  respondent,  by  means  of  which  the  debris  is  thrown 
into  the  streams^  as  hydraulic  mining.*  A  preliminary  injunction 
may  be  granted  in  a  proper  case  without  notice.®  Equity  may  refuse 
to  grant  the  injunction  if  the  injury  is  merely  nominaL*    Mere  delay 


^Oetting  v.  Union  Improv,  Oo.  7  Kulp, 
403;  WiUiama  v.  Union  Itnprov.  Co,  1 
Pa.  Diet.  R.  288. 

A  miner,  not  riparian,  must  not,  if 
preventable  by  practical  means  within 
bis  power  and  knowledge,  artificially 
discolor  a  natural  stream  to  the  injury 
of  a  lower  owner.  Sterling  Iron  d  Zino 
€o,  ▼.  Sparks  Mfg.  Oo.  (K.  J.  £q.)  38 
Atl.  ^126. 

"^See  ante,  %  137a. 

"Getting  v.  Union  Itnprov.  Co.  7  Kulp, 
493. 

^Woodruff  v.  North  Bloomfield  Oravel 
Miin.  Co.  9  Sawy.  441,  18  Fed.  778 ;  Kep- 
pel  ▼.  Lehigh  Coal  d  Nav.  Co.  200  Pa. 
649,  50  Atl.  302,  Affirming  9  Pa.  Dist. 
R.  219;  Fricke  v.  Quinn,  188  Pa.  474,  41 
Atl.  737;  Lamhom  v.  Covington  Co.  2 
Md.  Ch.  409. 

*Re  North  Bloomfield  Oravel  Min.  Co. 
11  Sawy.  600,  27  Fed.  795. 

*The  granting  of  an  injunction  with- 
out notice,  restraining  the  depositing  of 
tailings  or  ddhris  in  the  channel  or  bed 
of  certain  streams  or  their  tributaries 
and  the  selling  to  others  or  permitting 
or  suffering  the  use  of  their  waters  by 
others  for  the  same  purpose  to  the  in- 
jury of  plaintiff,  was  sustained  on  cer- 
tiorari to  review  contempt  proceedings, 
in  Eureka  Lake  d  Y.  Canal  Co.  v.  Yuha 


County  Super.  Ct.  66  Cat.  311,  as  not 
suspending  the  general  or  ordinary  busi- 
ness of  the  defendant  corporation  in 
mining  by  hydraulic  process  and  selling 
waters  to  others  to  be  used  for  like  pur- 
poses, within  a  Code  provision  that  an 
injuction  suspending  the  ordinary  or 
general  business  of  a  corporation  cannot 
be  granted  without  notice. 

So,  also,  in  Golden  Gate  Coneol.  Hy- 
draulio  Min.  Co.  v.  Yuha  County  Super. 
Ct.  66  Cal.  187. 

*McCauley  v.  McKeig,  8  Mont.  389,  21 
Pftc.  22;  Atchison  v.  Peterson,  1  Mont. 
561. 

While  a  court  of  equity  will  not  re- 
strain mining  operations  because,  as  a 
mere  incident  thereto,  some  sand  and 
tailings  happen  to  be  washed  upon  the 
land  of  a  lower  proprietor,  such  locator 
has  no  legal  right  to  dump  his  mining 
dShrie  into  the  channel  of  a  stream,  and 
allow  it  to  be  carried  by  the  water  down 
to  the  land  of  a  lower  proprietor  to  his 
injury.  Carson  y.  Hayes,  39  Or.  97,  65 
Pac.  814. 

An  injunction  will  not  be  granted  if 
complainant  has  another  water  supply, 
and  the  stream  into  which  the  mining 
debris  is  turned  is  also  polluted  to  some 
extent  by  sewage  from  a  city,  while  com- 
plainant has  l^en  guilty  of  laches  and 
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in  filing  the  bill  "will  not  defeat  the  right  to  relief  if  there  was  a  good 
excuse  therefor.*  Indictment  will  not  lie  where  the  only  injury  is 
t<J  a  riparian  owner.*  Hydraulic  mining  is  not  so  unlawful  as  to 
entitle  a  lower  proprietor  to  an  injunction  against  one  who  is  selling 
water  for  the  purpose,  if  there  is  nothing  to  show  that  he  knows  that 
the  debris  is  being  disposed  of  so  as  to  injure  plaintiff's  bridge  and 
highways.*^  The  decisions  which  refused  to  permit  the  miner  to 
turn  his  debris  into  the  stream  rendered  necessary  some  method  of 
obviating  the  difKcultyy  and  the  remedy  resorted  to  was  the  creation 
of  the  impounding  dam.  This  was  provided  for  by  Federal  statutes,* 
and,  if  a  sufficient  impounding  dam  is  maintained  to  remove  the 
debris  from  the  water,  the  mining  operations  will  not  be  enjoined.' 
A  statute  making  water  the  property  of  the  riparian  owner  while  it  is 
on  his  land,  but  which  forbids  him  to  adulterate  it  so  as  to  interfere 
with  the  enjoyment  of  it  by  the  next  owner,  does  not  give  him  the 
right  to  use  it  for  washing  ore,  if  the  effect  is  to  render  it  unfit  for 
the  use  of  the  next  owner.^®  The  rights  of  the  parties  may  be  con- 
trolled by  contract  ^^     The  damages  recoverable  for  the  poUution  of 

defendant  is  able  to  respond  in  damages  Hie  Colorado  statute  makes  it  t^e 
for  the  injuries.  Clifton  Iron  Co,  v.  duty  of  the  miner  to  take  care  of  his 
DyCy  87  Ala.  468,  6  So.  192.  own  tailin^rs  upon  his  own  property,  or 

^Woodruff  V.  North  Bloomfield  Qravel  be  responsible  for  the  injuries  that  may 
Min.  Co.  9  Sawy.  441,  18  Fed.  753.  arise  from  them.     Fuller  v.  Suxm  River 

•Com,  V.  Lyon,  1  Pittsb.  466.  Placer  Min.  Co,  12  Colo.  12,  19  Pac  836. 

^Yuha  County  v.  Cloke,  79  Cal.  239,  21  ^""Raiterfield  v.  Botcan,  83  Ga,  187,  9 
Pac.  740.  S.  E.  677. 

•March  1,  1893,  chap.  183,  %  15  (27  "Under  a  conveyance  to  an  ore  com- 
Stat.  at  L.  509,  U.  S.  Comp.  Stat.  1901,  pany  of  the  right  to  wash  its  ore  upon  a 
p.  3557).  stream  that  ran  through  the  grantor's 

*United  States  v.  North  Bloomfield  land,  and  to  discharge  through  it  dirt 
Graiyel  Min.  Co.  53  Fed.  625.  upon  his  meadow  lot  lying  below  upon 

But  an  impounding  dam  should  not  be  the  stream,  the  grantees  are  not  liable 
held  sufficient,  if  the  determination  of  for  an  injury  to  plaintiff's  pasture  lot 
its  sufficiency  I'ests  on  the  opinions  of  adjoining,  resulting  from  the  flow  of  the 
engineers  apparently  equally  intelligent  water  surcharged  with  the  dirt  upon 
and  whose  opinions  are  at  variance ;  nor  said  pasture  lot,  as  a  grant  is  presumed 
upon  any  evidence  not  of  the  most  un-  to  convey  everything  necessary  for  its 
questionable  and  satisfactory  character,  reasonable  enjoyment.  Bushnell  v.  Pro- 
Hardt  v.  Liberty  Hill  Consol.  Min.  d  prietors  of  Ore  Bed,  31  Conn.  150. 
Water  Go,  11  Sawy.  611,  27  Fed.  788.  One  who  sells   land   on   a  creek  for 

A  mining  company  enjoined  from  dis-   mining  purposes,  with  full  knowledge  of 
charging  dlhria  and  refuse  matter  into  a   the  use  to  which  it  is  to  be  put,  and  con- 
certain  river  will  not  be  held  guilty  of   senting  that  the  "tailings"  of  the  mine 
contempt  because  the  water  in  its  tun-   shall   be  drawn  off  through  the  creek, 
nel,  about  30  or  40  feet  from  its  mouth   and    consequently   through   a   reservoir 
and  2  miles  from  the  mine,  is  muddy,   which  he  had  for  operating  a  mill  lower 
where  the  debris  from  the  mine  is  run   do\^ai  the  creek  than  the  mine,  cannot 
into  a  settling  pool,  and  sand,  gravel,   complain  if  such  drainage  is  used  and 
and  other  ddbria  would  find  their  way   his  reservoir  injured  thereby.    Palmour 
into  the  tunnel  irrespective  of  the  de-   v.  Mitchell,  69  Ga.  760. 
fendant*s  mining  operations.     Woodruff 
V.  North  Bloomfield  Qravel  Min,  Co,  45 
Fed.  129. 
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a  stream  by  its  use  for  washing  ore,  rendering  the  water  unfit  for 
watering  stock,  impairing  the  fertility  of  the  land  by  sediment  de- 
posited, and  destroying  the  usefulness  of  some  portions  thereof  for 
cultivation,  are  not  limited  to  diminution  of  rental  value,  but  may 
include  the  difference  in  the  value  of  the  land  with  and  without  the 
permanent  injury.^* 

618.  Sight  to  cast  debris  into  stream. —  As,  in  case  of  the  operation 
of  mines,  it  is  convenient  to  leave  the  waste  to  be  carried  away  by 
the  water,  so  with  the  operation  of  Pome  kinds  of  mills.  The  easiest 
and  most  expeditious  way  of  disposing  of  the  waste  from  saw  and 
planing  mills  is  to  let  the  waste  fall  into  the  stream  and  float  away 
on  the  water.  The  inevitable  effect  of  this  is  to  cause  injury  to  lower 
proprietors,  and  therefore  there  is  no  right  to  make  such  use  of  the 
stream.  The  owner  of  a  sawmill  cannot  permit  sawdust  to  fall  into 
the  stream  and  float  down  and  be  deposited  along  the  property  of  a 
lower  owner  to  its  injury.^  And,  when  the  effect  is  to  render  the 
water  unfit  for  domestic  and  culinary  purposes,  the  dispositing  of  the 
sawdust  in  the  stream  will  be  enjoined.*  Such  use  of  the  stream  may, 
however,  be  made,  as,  under  all  the  circumstances  of  the  case,  will 
be  reasonable  in  view  of  the  capacity  of  the  stream  compared  with 
the  amoimt  of  sawdust  which  is  placed  in  it;  and  the  question  whether 

**Drake  ▼.  Ixidy  Ensley  Coal,  I,  d  R,  can  there  be  a  recovery  iii  excess  of  the 
Co.  102  Ala.  501,  24  L.  R.  A.  04,  4S  Am.  entire  property.  Stevenson  v.  Ehervale 
St.  Rep.  77,  14  So.  749.  Coal  Co.  203  Pa.  316,  52  Atl.  201. 

The  measure  of  damages  in  an  action  ^Mitchell  v.  Barry,  26  U.  G.  Q.  B.  416. 
for  the  pollution  of  a  stream  by  the  The  mere  fact  that  a  sawmill  as  con- 
washing  of  ore  therein,  where  the  pollu-  structed  cannot  be  operated  without  por- 
tion has  ceased  by  the  discontinuance  of  mitting  the  sawdust  to  fall  into  the 
the  use  of  the  washer,  is  the  injury  suf-  stream  is  not  sufficient  to  justify  such 
fered  from  the  actuflkl  pollution  of  the  conduct,  unless  it  is  further  shown  that 
water  while  it  lasts  and  from  the  boggy  the  mill  was  properly  constructed.  Red 
deposits  therein,  until  its  injurious  ef-  River  Roller  Mills  v.  Wright,  30  Minn, 
fects  were  or  shall  become  relieved  by  249,  44  Am.  Rep.  191,  15  N.  W.  167. 
the  washing  out  of  the  stream.  Tennea-  If  a  mill  owner  has  the  right  by  twen- 
9ee  Coal,  J.  rf  R.  Co.  v.  Hamilton,  100  ty  years'  enjoyment  thereof,  to  the  wa- 
Ala.  252,  46  Am.  St.  Rep.  4S,  14  So.  167.   ter  of  his  stream  for  his  mill,  any  deposit 

The  measure  of  damages  for  wrong-  of  sawdust  in  the  stream  is  an  injury 
fully  filling  another's  dam  with  coal  to  the  right,  although  the  working  of 
dirt  is  the  cost  of  its  removal  in  any  the  mill  has  not  been  injured,  since  cn- 
amount  up  to  the  value  of  the  entire  joyment  of  such  a  use  for  such  a  length 
property,  which  it  cannot  exceed.  Btev-  of*  time  begets  a  right  thereto.  Mitchell 
enson  v.  Ehervale  Coal  Co.  201  Pa.  112,  v.  Barry,  20  U.  C.  Q.  B.  416. 
88  Am.  St.  Rep.  805,  50  Atl.  818.  ^KyttU  v.  Ue89,  10  Kulp,  302. 

The  damages  for  the  pollution  of  a  One  in  whose  favor  an  m junction  has 
water  course  by  a  coal  company  may  be  been  ^nted  restraining  upper  riparian 
measured  by  the  cost  of  removing  the  proprietors  from  depositing  sawdust  in 
culm  or  coal  dirt,  unless  the  expense  of  the  stream  cannot  thereafter  maintain 
removal  exceeds  the  value  of  the  entire  an  action  to  recover  damages  due  to 
property  injured,  in  which  case  the  val-  sawdust  placed  in  the  stream  before  the 
110  of  the  property  is  the  limit  of  the  issuance  of  the  injunction,  but  which  is 
mcasiure  of  damages;   and  in  no  event  alleged    to    have    injured    the   plaintiff 
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or  not  tbe  use  is  reasonable  is  for  the  jury.^  The  use  of  a  stream  to 
the  injury  of  a  lower  riparian  owner  bj  a  miller,  for  tbe  purpose  of 
disposing  of  sawdust  and  other  refuse,  when  tbe  only  oocasion  or 
necessity  for  such  use  results  from  the  mistake  or  carelessness  of  the 
miller  in  locating  and  constructing  his  mill,  is  not  a  reasonable  use.^ 
Sawdust  and  mill  refuse  cast  into  a  brook  is  not  such  a  ^'putrid,  nau- 
seous, and  offensive  substance/'  under  the  criminal  laws,  as  to  be  in- 
dictable, if  it  is  not  specifically  named,  as  the  courts  have  judicial 
knowledge  that  it  is  not  such  a  substance,  and  the  criminal  laws  are 
to  be  construed  strictly.'  The  rule  applicable  in  case  of  sawdust  ap- 
plies also  in  case  of  edgings,  slabs,  and  other  mill  waste.®  The  owner 
of  a  sawmill  is  not  bound  to  keep  the  refuse  from  the  mill  wholly  out 
of  the  stream  for  the  benefit  of  the  owner  of  a  starch  mill  below. 
Nor  can  he  wantonly  and  needlessly  throw  refuse  into  the  stream  to 
the  injury  of  the  starch  milL^    A  claim  to  a  special  right  to  the  use  of 

since.    Inderlied  y.  Whaley,  S5  Hun,  63,  ent  therewith,  that  a  mill  owner  maj 

32  N.  Y.  8upp.  640.  discharge  refuse  into  a  stream  where  it 

*Prentirc  v.  Oeiger,  74  N.  Y.  341,  Af-  injures  another  proprietor.     Oanfield  ▼. 

firming  9  Hun,  350;  Dallmari  v.  Wiloow,  Andrew,  54  Vt.  1,  41  Am.  Rep.  82S. 

23  N.  Y.  Week.  Dig.  231.  In  Hayes  y.  Waldron,  44  N.  H.  580, 

The  jury  are  to  take  into  considera-  84  Am.  Dec.  105,  the  court,  by  Bellows, 

tion    the    size    and    character  of    the  J.,  said  that  the  act  of  a  manufacturer 

stream  and  for  what  purposes  it  is  used,  in  depositing  the  waste  from  his  mill  in 

the  extent  of  the  pollution,  the  benefit  a  stream  which  carried  it  upon  the  mead- 

to  the  manufacturer,  and  the  injury  to  ow  land  of  a  lower  proprietor  differs 

the  landowner.    Hayes  y.  Waldron,  44  from  that  of  dei>oeitinff  it  directly  upon 

N.  H.  580,  84  Am.  Dec.  105.  the  lower  proprietors  by  way  of  teams 

But  evidence  of  usage  in  the  deposit  and  the  like ;  m  the  former  case  the  dis- 

of  similar  waste  is  inadmissible.    Ilnd.  charge  of  waste,  so  far  as  reasonable, 

*Red  River  RoUer  Mills  y.  Wright,  30  must  rather  be  regarded  as  an  incident 

Minn.  249,  44  Am.  Rep.  194,  15  N.  W.  of  the  right  to  use  the  stream  for  the 

167.  manufacture      which      produces     suck 

•State  y.  Mitchell,  47  W.  Va.  789,  35  waste. 

S.  E.  845.  A  mill  owner    throwing    slabs    and 

*W€Mhhurn  y.  Oilman,  64  Me.  163,  18  other  refuse  into  a  stream  contrary  to 

Am.  Bep.  246;   Locktoood  Co.  v.  Law-  the  statutes  is  liable  also  for  the  special 

rence,   77  Me.   297,  52  Am.  Rep.   763;  damage  done  to  a  lower  proprietor  bj 

Simpson  v.  Seavey,  8  Me.  138,  22  Am.  reason  of  the  obstructing  of  the  inlet 

Dec.  228 ;  Threatt  y.  Brewer  Min.  Co,  49  to  his  mill  race.    Austin  y.  Snyder,  21 

S.  C.  95,  26  S.  E.  970.  U.  C.  0-  B.  299. 

In  a  suit  against  a  mill  owner  for  A  mill  owner  is  liable  for  the  creation 
damages  by  reason  of  the  slabs  and  of  a  private  nuisance  when  he  deposits 
other  waste  material  from  his  mill  beins  upon  the  ice  of  his  river,  edgings,  saw- 
placed  in  a  public  river,  a  log  owner  will  dust,  slabs,  or  other  waste  stuff  from 
be  held  a  contributor  to  such  nuisance  saw  or  shingle  mills,  and,  leaving  them 
who  leaves  a  guide  boom  in  the  river  to  be  floated  away  without  his  care  or 
when  not  in  use,  although  the  said  oversight,  they  are  carried  onto  the  land 
waste  may  have  made  it  inconvenient  of  a  lower  riparian  proprietor  b^  reason 
to  remove  it;  and  he  may  recover  only  of  an  ice  jam,  and  there  deposited  and 
nominal  damages.  Veasfie  y.  Dtoinel,  50  left  to  the  injury  of  the  complainant 
Me.  479.  Washburn  y.  Oilman,  64  Me.  163, 18  Am. 

It  is  only  when  absolutely  indispensa-  Rep.  246. 

1)le  to  the' beneficial  use  of  the  water,  ^Jac6bs  y.  Allard,  42  Vt  303,  1  Am. 

and  to  the  least  possible  extent  consist-  Rep.  331. 
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a  river  as  a  depository  of  sawmill  refuse,  being  more  beneficial  to  the 
<claimante  and  more  burdensome  to  the  riparian  proprietor  below  than 
the  natural  right  to  the  reasonable  use  of  the  river,  must  be  established 
hy  either  grant  or  prescription,®  So,  tanbark  cannot  be  cast  into  the 
stream  to  the  injury  of  the  lower  owner.*  So,  also,  with  respect  to 
com  cobs  ;'^  and  the  refuse  from  coke  ovens  ;^^  and  shives  from  a  flax 
milL**  The  right  to  permit  the  refuse  to  find  its  way  into  the  stream 
may  be  acquired  by  contract^'  And  it  may  be  forbidden  by  stat- 
ute.** One  whose  mill  is  obstructed  by  sawdust  and  other  refuse 
thrown  into  the  stream  by  an  upper  mill  owner  may  recover  as  dam- 
ages the  decreased  rental  value  of  the  premises.*^ 

520.  Other  injuries. — The  pollution  of  a  stream  by  the  construction 
of  a  railroad  alongside  of  it  may  be  taken  into  consideration  in  award- 
ing damages  for  the  right  of  way,  under  a  statute  authorizing  the 
making  of  a  fair  and  just  comparison  of  both  advantages  and  disad- 
vantages.*    The  right  of  a  riparian  o\^Tier  to  have  the  water  of  the 


*LockiCood  Co,  V.  Lawrence,  77  Me. 
i!97.  52  Am.  Rep.  763. 

•HoweU  V.  M'Coy,  3  Rawle,  256; 
TThonuu  v.  Braohney,  17  Barb.  654 ;  Hon- 
see  V.  Hammond,  39  Barb.  89. 

When  the  question  of  the  reasonable- 
Tie58  of  using  a  stream  is  doubtful  in  its 
nature, — as,  by  a  tannery  for  the  dis- 
charge of  bark  which  fouls  the  mill- 
wheel  of  a  lower  proprietor, — and  is  not 
so  lon^  settled  by  common  consent,  or 
so  obvious  in  itself  that  it  is  determina- 
ble as  a  matter  of  law,  such  as  use  for 
irrigation,  watering  stock,  and  propel- 
ling machinery,  it  is  one  of  fact,  upon 
which  erndence  of  a  general  custom  of 
the  countiy,  long  maintained  without 
objection,  and  that  such  use  is  indis- 
pensable, is  Admissible.  Snow  y.  Par- 
sons,  28  Vt.  469,  67  Am.  Dec.  723. 

A  lower  riparian  owner  can  recover 
damages  resulting  from  a  tanner  putting 
or  turning  his  refuse  ground  bark  into 
the  stream,  where  the  said  damage  has 
resulted  to  him  during  only  the  preced- 
ing six  years,  although  the  tanner  has 
put  or  tumeid  said  refuse  into  that 
stream  for  more  than  twenty  years. 
ilroehy  v.  Bessey,  49  Me.  539,  77  Am. 
I>ec.  271. 

The  dumping  of  tanbark  and  other 
refuse  from  a  tannery  into  a  stream  is 
not  such  a  necessity  as  to  be  appurte- 
nant to  the  grant  of  the  tannery  privi- 
lege, as  against  a  suit  for  damages  by 
the  grantor.  Howell  v.  M'Coy,  3  Rawle, 
256. 


^^Panton  v.  Vorion,  18  111.  496. 

^Lentz  V.  Carnegie  Bros,  145  Pa.  612, 
27  Am.  St.  Rep.  717.  23  Atl.  219. 

"O'Riley  v.  MoOhesney,  3  Lans.  278. 

''A  parol  grant,  in  consideration  of  es- 
tablishing a  sawmill  in  a  certain  local- 
ity, of  the  right  to  throw  sawdust  into 
a  stream  running  through  grantor's 
lands,  is  a  license,  fuid  not  an  easement. 
Thompson  v.  MoElamey,  82  Pa.  174. 

Custom  as  to  the  use  of  a  stream  for 
depositing  sawdust  and  other  refuse 
from  a  sawmill,  although  not  conclusive 
of  the  right,  affords  some  evidence  of  the 
tacit  consent  of  the  parties  to  such  use. 
Red  River  Roller  Mills  v.  Wright,  30 
Minn.  249,  44  Am.  Rep.  194,  15  N.  W. 
167. 

^*8tate  V.  Hotoard,  72  Me.  459. 

^Yotina  V.  Hurd,  16  N.  Y.  8.  R.  335, 
1  N.  y.  Supp.  819. 

^Rudolph  V.  Pennsylvania  d  8.  Valley 
R.  Co.  186  Pa.  541,  47  L.  R.  A.  782,  40 
Atl.  1083. 

In  that  case  the  court  held  that  a 
single  tract  of  land  used  for  the  pur- 
poses of  a  papermill  is  not  severed  by 
the  taking  of  a  strip  for  a  railroad  and 
the  conveyance  of  an  additional  strip  for 
coaJ  and  freight  sidings,  so  as  to  prevent 
consideration  of  injury  to  the  water 
which  supplies  the  mill  on  one  side  of 
the  road,  when  as-^essing  consequential 
damages  to  the  mill  property  on  the 
other  side  of  the  road.  In  contrast  with 
this  case,  however,  is  that  of  Texas  d 
8,  R.  Co,  V.  Meadows,  73  Tex.  32,  suh 
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stream  flow  through  or  by  his  land  in  its  natural  purity,  and  without 
appreciable  pollution  caused  by  owners  above  him,  is  not  modified 
by  the  fact  that  the  flow  of  the  stream  has  been  increased  by  reservoirs 
built  along  its  upper  course.^  The  riparian  owner  has  a  right  to 
complain  of  the  placing  in  the  stream  of  substances  which  kill  or 
drive  away  the  fisL^  The  fact  that  the  water  finds  its  way  into  the 
8tream  through  underground  passages  will  not  prevent  the  injured 
property  owner  from  obtaining  relief.* 

521.  Bighti  acquired  by  prescription. — A  prescriptive  right  may  be 
acquired,  as  against  the  rights  of  a  private  individual,  to  pollute  the 
waters  of  a  stream  to  a  greater  extent  than  is  permissible  of  oommou 
right. ^    But  if  the  use  of  the  stream  by  the  upper  proprietor  is  such 


nam.  Trinity  d  8.  R,  Co.  v.  Meadou^,  3 
L.  R.  A.  505,  11  S.  W.  145,  where,  by 
reason  of  the  construction  of  the  road, 
sand  was  loosened  which  was  washed 
into  the  stream,  filling  up  a  millpond 
and  interfering  with  the  wheel,  and  the 
court  held  that  an  action  for  damages 
would  not  lie.  The  court  says,  if  a  cor- 
poration does  an  act  which  it  acquires 
a  right  to  do  by  virtue  of  its  franchise 
granted  for  a  public  use,  and  if  a  per- 
son having  no  franchise  could  not  have 
done  the  act  lawfully,  and  the  property 
of  another  is  directly  damaged,  the  one 
doing  the  act  will  be  liable  for  the  in- 
jury notwithstanding  the  franchise.  In 
other  words,  the  Constitution  prohibits 
the  grant  of  franchises  to  a  corporation 
which  will  carry  with  them  immunity 
for  damages  which  may  proximately  re- 
Rult  to  property  from  the  exercise  of  the 
privileges  granted.  The  court  concludes, 
however,  that  in  the  present  case  the  act 
done  was  lawful  for  any  owner  of  the 
land  to  do  without  authority  from  the 
legislature,  and  hence,  as  to  the  railroad 
company,  it  waa  not  an  act  unlawful  but 
for  the  franchises  granted  to  it. 

*8ilver  Spring  Bleaching  d  Dyeing  Co. 
V.  Wanskuck  Co.  13  R.  I.  611. 

Threntt  v.  Brewer  Min  Co.  49  S.  C. 
95,  26  8.  E.  070. 

A  riparian  owner  is  entitled  to  an  in- 
junction to  prevent  an  owner  of  land 
further  up  the  stream  from  fouling  the 
water  in  such  a  way  that  it  is  not  fit 
for  the  raising  of  trout,  to  which  use 
the  lower  owner  had  put  it.  Seaman  v. 
Lee,  10  ]IJun,  607. 

An  action  for  polluting  a  stream  and 
driving  away  fish  may  be  maintained  by 
one  claiming  under  a  grant  from  the  lord 
of  the  manor  of  the  exclusive  right  of 
fishing  in  a  defined  part  of  the  river,  as 


such  a  grant  is  not  a  mere  license  Iq 
fish;  but,  as  it  constitutes  a  grant  of 
the  right  to  carry  away  the  fish  caugbt, 
it  grants  a  profit  a  prendre  and  is  an 
incorporeal  hereditament.  FitzgernU  t 
Firhank  [1897]  2  Ch.  96,  66  L.  J.  Ch.  N. 
S.  529,  76  L.  T.  N.  S.  584. 

^A  person  discharging  foul  water  into 
swallets  which  consist  of  rents  in  the 
rocks  or  hills,  having  an  open,  funnel- 
shaped  mouth  in  the  surface  of  the  rock 
on  the  summit  of  the  hills  through 
which  water  flows  into  the  mouth  and 
is  conveyed  by  an  underground  pa^sag^^ 
until  it  arrives  at  an  outlet  from  whidi 
it  escapes  into  an  open  stream, — is  not 
relieved  from  liability  for  such  pollu- 
tion by  the  fact  of  the  water  taking  this 
underground  course;  and  the  case  of 
Chaaemore  v.  Richards  does  not  apply. 
Hodgkinaon  v.  Ennor,  9  Jur.  N.  S.  1152. 
4  Best  &  8.  229,  241,  32  L.  J.  Q.  B.  N.  S. 
231,  8  L.  T.  N.  S.  451,  11  Week.  Rep. 
775. 

The  owner  of  a  farm  who  sustains 
damage  from  a  dam  which  diverts  sur- 
face waters  impregnated  with  salt,  bv 
seepage,  percolation,  or  otherwise,  so 
that  they  find  their  way  into  a  stream 
flowing  into  a  stock  farm,  rendering  the 
water  unfit  for  stock,  may  recover  there- 
for. Mann  v.  Retsof  Min.  Co.  49  App. 
Div.  454,  63  N.  Y.  Supp.  752. 

^Jonea  v.  Crow,  32  Pa.  898;  Masonic 
Temple  Aaao.  v.  Harris,  79  Me.  250,  9 
Atl.  737. 

In  an  action  for  the  pollution  of  a 
stream,  no  relief  will  be  granted  where 
it  appears  that  defendant  and  his  pred- 
ecessors had  from  time  immemorial  car- 
ried on  the  business  of  tanning,  which 
caused  the  pollution  complained  of,  that 
it  was  the  principal  industry  of  the  town 
and  of  great  advantage    to    the  inhab- 
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as  to  constitate  a  public  nuisance,  or  if  the  use  is  unlawful  or  forbid- 
den by  statute,  no  prescriptive  right  can  be  acquired  even  as  against 
lower  proprietors  on  the  stream.*  In  order  to  acquire  a  right  by 
prescription,  the  use  must  be  under  claim  of  right  and  be  of  such  a 
nature  that  it  will  infringe  upon  the  rights  of  the  lower  owner  by 
inflicting  injury  on  him.'  The  mere  fact  that  the  defendant's  grantor 
had  made  use  of  the  stream  in  the  manner  complained  of  is  not  suf- 
ficient to  show  a  prescriptive  right.*  And  one  claiming  a  prescriptive 
right  has  the  burden  of  showing  its  existence.*  The  right  is  limited 
strictly  by  the  user  which  has  been  made  of  the  stream  during  the 
time  tiiat  the  right  is  being  acquired.®  Under  this  rule  a  manufactur- 
ing concern  claiming  a  prescriptive  right  to  cast  foul  water  into  a 
stream  cannot  subsequently  change  the  character  of  the  materials 

itants  thereof,  and  that    other    causes  *Beckloy  v.  Skrok,  10  Mo.  App.  75. 

also  contributed  to  the  pollution  of  the  *McCallum  ▼.  Oermantoum  Water  Co, 

stream.     Weir  y.  Claude,  16  Can.  Sup.  54  Pa.  40,  93  Am.  Dec.  656;   Croaaley 

Ct.  575.  V.  lAghtowler,  L.  R.  2  Ch.  478,  36  L.  J. 

Equity  will  not  restrain   a  riparian  Ch.  N.  8.  684,  16  L.  T.  N.  S.  638,  16 

proprietor   from  throwing  refuse   from  Week.  Rep.  801. 

his  dye  mills  into  a  stream  under  his  *McCaUuin  v.  Oermanioton  Water  Co, 

prescriptive  right,  acquired  without  the  54  Pa.  40,  03  Am.  Dec.  656 ;  Mclntyre  v. 

creation  of  a  nuisance,  when  there  has  McOavin   [1893]   A.  C.  268,  1  Reports, 

been  no  increase  of  his  user.    Warren  v.  246,  67  J.  P.  548 ;  Clarke  v.  Somerset- 

Hunter,  1  Phila.  414.  ehire  Drainage  Cotnrs.  36  Week.    Rep. 

*Boiren  v.  Wendt,  103  Cal.  236,  37  Pac.  800,  57  L.  J.  Mag.  Cas.  N.  S.  06,  50  L 

149 ;  Meinera  v.  Frederick  Miller  Brew-  T.  N.  8.  670 ;  Crossley  v.  Lightowler,  L. 

ing  Co,  78  Wis.  364,  10  L.  R.  A.  586,  47  R.  2  Ch.  478,  36  L.  J.  Ch.  N.  8.  584,  15 

N.  W.  430;  Traill  v.  McAllister,  Ir.  L.  Week.  Rep.  801,  16  L.  T.  N.  8.  438,  Af- 

R.  25  Eq.  624.  firming  L.  R.  3  Eq.  206;  Moore  v.  Wehh, 

*hock%tood  Co.  Y,  Lawrence,  77    Me.  1  C.  B.  N.  8.  673. 

297,  52  Am.  Rep.  763 ;  Holsma^  ▼.  Boil-  Where  a  prescriptive  right  to  cast  foul 

ing  Bering  Bleaching  Co,  14  N.  J.  Eq.  water  into  a  stream  was  based  upon  a 

335 ;     Qoldsmid     v.     Tunhridge     Wells  user  whereby  the  foul  matter  passed  into 

Improv.  Comrs.  L.  R.  1  Ch.  340,  14  L.  a  reservoir  and  there  settled  before  pass- 

T.  N.  &.  154,  14  Week.  Rep.  562,  35  L.  ing  into  the  stream,  so  that  the  water 

J.  Ch.  N.  8.  382,  12  Jur.  N.  8.  208,  Af-  flowing  from  the  reservoir  was  compar- 

firming  L.  R.  1  Eq.  161,  13  L.  T.  N.  8.  atively   clear,   no   prescriptive   right   is 

352,  14  Week.  Rep.  92;  Schumacher  v.  acquired   to  cast  the    refuse    into    the 

Shawhan,  93  Mo.  App.  573,  67  8.  W.  stream  without  its  passing  through  the 

717;   Murgatroyd  v.  Robinson,  7  El.  &  reser^'oir.    Blair  v.  Deakin,  67  L.  T.  N. 

Bl.  391,  26  L.  J.  Q.  B.  N.  8.  233,  3  Jur.  8.  522,  52  J.  P.  327. 

N.  S.  615,  5  Week.  Rep.  376;  Oladfelter  A  manufacturing  company  which  has 

▼.  Walker,  40  Md.  1.  acquired   by   prescription   the   right   to 

A  prescriptive  right  to  a  passage  for  cast  polluted  water    into    the    stream, 

waste  material  through  a  sluice  in  a  which,  by  reason  of  sluggish  current  and 

dam  on  a  lower  mill  privilege  is  not  ac-  numerous  ponds,  is  largely  precipitated 

4|uired  by  the  owner  of  the  upper  priv-  before  it  reaches  the  lower  owner,  can- 

llege  by  casting  the  slabs,  edgings,  and  not  clean  out  the  channel  in  such  a  way 

other  waste   from   his   mills    into    the  as  to  hasten  the  flow  and  cast  the  pol- 

Btream,  to  sink  or  float,  without  control  luted  water  onto  the  land  of  the  lower 

or  direction  on  his  part;   and,    though  owner.     Mississippi  Mills  Co.  v.  Smith, 

some  of  that  waste  undoubtedly  passed  69  Miss.  299^  30  Am.  St.  Rep.  546,  11 

through  said  sluice,  no  effort  or  claim  So.  20. 
was  ever  made  to  control  or  use  the 
sluice     for    this     purpose.     Veagie    r. 
Dicinel,  50  Me.  479. 
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used  in  its  work  to  that  of  a  more  noxious  nature,  and  cast  the  refuse 
from  it  in  increased  quantities  into  the  stream,  thereby  increasing 
the  foulness  of  the  water  further  down  the  stream  than  was  done 
during  the  prescriptive  period.^  But  one  gaining  a  prescriptiye  right 
to  discharge  the  refuse  from  his  papermills  into  a  stream  may  diange 
the  character  of  the  materials  going  into  the  paper  manufacture,  and 
thereby  the  refuse  matter  discharged  into  the  stream,  where  no  in- 
creased burden  is  imposed,  as  the  easement  extends  to  the  nature  and: 
purpose  of  the  business,  and  not  the  materials  used  in  it^  The  pollu- 
tion of  a  stream  during  the  existence  of  a  statute  rendering  such  poDu- 
tion  unlawful  caimot,  upon  a  subsequent  repeal  of  the  statute,  be 
considered  a  user  for  the  purpose  of  creating  a  prescriptive  right: 
and  the  required  period  of  enjoyment  does  not  conmience  to  run  until 
the  act  is  repealed.*  A  prescriptive  right  once  acquired  may  be 
abandoned,  and  the  question  of  abandonment  is  one  of  intention,  to 
be  decided  by  the  facts  of  each  particular  case.  A  mere  suspension  of 
the  use  of  the  right  is  not  sufficient  to  prove  an  intention  to  abandon 
it^*^  The  burden  of  proof  is  upon  one  claiming  that  a  prescriptive 
right  to  foul  a  stream  has  been  abandoned.'^  The  converse  of  the 
proposition  that  the  right  to  foul  the  stream  may  be  acquired  by  pre- 
scription is  also  true,  so  that  the  lower  owner  may  gain  a  prescriptive 
right  to  have  the  water  come  to  him  in  its  natural  purity.** 

522.  Pollution  may  be  enjoined  —A  riparian  proprietor  whose  right 
to  the  use  and  enjoyment  of  the  flow  of  a  stream  of  pure  and  whole- 
some water  free  from  corruption  and  pollution  has  been  actually  in- 
vaded is  without  adequate  remedy  at  law,  and  injunctive  relief  will 
be  granted  where  such  invasion  will  be  continuing,  and  the  extent 
of  the  injurious  consequences  is  contingent  and  of  doubtful  pecuniary 

^Blair  v.  Deakin,  57  L.  T.  N.  S.  522,  •Traill  v.  McAllister,  It.  L.  R.  25  Eq. 

52  J.  P.  327.  524. 

So,  persons  having  a  right  by  prescrip-  ^Crossley  v.  Lightotcler,  L.  R.  2  Oi. 

tion  to  cast  the  washings  and  foul  water  47S,  38  L.  J.  Ch.  N.  S.  584,  15  Week, 

from  their  factory  into  a  water  course  Rep.  801,  IC  L.  T.  N.  S.  438. 

CAXinot  change  the  character    of    their  Where  dye   works   which  caused  the 

business  and  throw  the  washings  into  fouling  of  a  stream  were  entirely  di5- 

the  water  course,  although  it  is  less  foul  mantled  and  gradually  removed,  no  work 

and  injurious  than    that    cast    therein  of  a  similar  kind  being  carried  on  for 

by  the  previous  business,  under  a  stat-  more  than   twenty  3'ears,  the  prescrip- 

ute  forbidding  the  pollution   of   water  tire  right  to  foul  the  stream  was  lost 

courses,  but  excepting  from  the  opera-  Ihid. 

tion  of  the  statute  those  having  a  legal  ^Crosaley  v.  fAghtowler,  Lw  R,  2  Ch. 
right  to  cause  such  foul  water  or  liquid  478,  36  L.  J.  Ch.  N.  S.  584,  15  Week, 
to  flow  into  an  existing  water  course.  Rep.  801,  16  L.  T.  N.  S.  438. 
Clarice  v.  Homersetshire  Drainage  Comre,  ^Wood  v.  Sutcliife,  16  Jur.  75,  2  Sim. 
57  I..  J.  Ms^.  Cas.  N.  S.  96,  36.Wedc.  N.  S.  163,  21  L.  J.  Ch.  N.  S.  253;  Ac- 
Rep.  890,  59  L.  T.  N.  S.  670.  q^tackanonk  Water  Co.  v.  Watson,  29  N- 

'Haxcndale  v.  McMurray,  L.  R.  2  Ch.  J.  Eq.  306.    . 
790,  16  Week.  Rep.  32. 
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estimation.^  And  equity  may  also  take  jurisdiction  where  it  can. 
give  a  more  complete  and  perfect  remedy  than  is  available  at  law,, 
and  prevent  a  multiplicity  of  suits.^  Under  this  rule  the  pollution 
of  the  stream  by  sewage  may  be  enjoined.^  And  also  pollution  by  the 
conduct  of  certain  kinds  of  business,  as,  the  manufacture  of  dyna- 
mite/ or  leather^^  or  starch.^  And  the  conducting  of  dyeing  establish- 
ments,^ or  a  slaughterhouse,^  or  the  use  of  the  water  for  the  dissolu- 
tion of  rock  salt  so  as  to  render  it  unfit  for  use  lower  down  the  stream.* 
The  injunction  will  not  be  refused  although  it  will  stop  defendant's 
business  and  throw  a  large  number  of  workmen  out  of  employments^ 
The  court  will  not  award  damages  in  lieu  of  the  injunction.^^  But 
to  justify  the  issuance  of  an  injunction  the  appropriateness  and  ne- 
cessity of  the  relief  must  be  shown.^^  The  courts  in  determining 
whether  it  will  restrain  the  pollution  of  a  stream  instead  of  leaving 
the  plaintiff  to  his  remedy  at  law,  will  take  into  consideration  the 
serious  mischief  that  will  be  inflicted  upon  the  defendant  by  so  doing, 
where  the  probabilities  of  the  injunction  benefiting  the  plaintiff  are 
doubtful;  as,  where,  by  the  increase  of  population  along  the  banka 
of  a  stream,  there  will  be  an  inevitable  deterioration  of  the  water  ^ 
irrespective  of  the  defendant's  pollution. ^^     The  injunction  will  not 

^TndianapolU  Water  Co.  v.  American  773,  L.  R.  5  Ch.  Div.  769,  26  Week.  Rep. 

Siratcboard  Co.  53  Fed.  970;  Holsman  874. 

y.  Boiling  Spring  Bleaching  Co.  14  N.  J.  ^Pennington    v.    Brinsop    Hall    Coal 

Eq.  336;  Strohel  v.  Kerr  Salt  Co.  164  Co.  L.  R.  5  Ch.  Div.  769,  37  L.  T.  N.  S. 

N.  Y.  .303,  61  L.  R.  A.  687,  79  Am.  St.  149,  46  L.  J.  Ch.  N.  S.  773,  26  Week. 

Rep.  643,  68  N.  £.  142;  Davis  v.  Lam-  Rep.  874. 

lerieon,  66  Barb.  480.  ^Meseersmidt  v.  People,  46  Mich.  437, . 

^Anderson  v.  Lehigh  C9al  d  Nav.  Co.  0  N.  W.  486. 

9  Pa.  Diet.  R.  278 ;  Jesaup  d  M.  Paper  "Wood  v.  SutcUffe,  8  Eng.  L.  &  Eq. 

Co.  V.  Ford,  6  Del.  Ch.  62,  33  Atl.  618;  Rep.  217,  2  Sim.  N.  S.  166,  21  L.  J.  Ch. 

Horrie  v.  Mackintosh,  133  Maes.  228.  N.  S.  263,  16  Jur.  76;  At^y.  Gen.  v.  Gee, 

•Mason  t.  Mattoon,  95  111.  App.  625;  L.  R.  10  Eq.  131,  23  L.  T.  N.  S.  299. 

Atty.  Gen.  v.  Luton,  2  Jur.  N.  S.  180;  The  court  will  not  interfere  by  in- 

West  Arlington  Improv.  Co.  v.  Mt.  Hope  junction  to  restrain  the  casting  of  sew- 

Retreat,  97  Md.  191,  64  Atl.  982.  affe  into  a  river  if  the  injury  to  the 

*Hari6k  v.  Smith,  5  Pa.  Dist.  R.  r«30.  plaintiff  is  slight,  and  that  to  the  de- 

KFessup  d  M.  Paper  Co.  v.  Ford,  6  Del.  fendant  will  be  great  from  the  injunc- 

Ch.  62,  33  Atl.  618.  tion.     TAllywhite  v.  Trimmer,  16  L.  T. 

•Middlestadt   v.    Waupaca    Starch    d  N.  S.  318,  15  Week.  Rep.  763,  36  L.  J. 

Potato  Co.  03  Wis.  1,  66  N.  W.  713.  Ch.  N.  S.  625. 

^Richmond  Mfg.   Co.  v.   Atlantic  De  An  injunction  will  not  be  issued  where 

Lmne  Co.  10  R.  I.  106,  14  Am.  Rep.  658 ;  it  appears  that  the  effect  to  defendant 

Silver  Sprina  Bleaching  d  Dyeing  Co.  v.  will  be  to  stop  his  works, while  the  plain- 

Wanskuck  Co,  13  R.  I.  611.  tiff  is  not  seriously  injured  by  the  pol- 

*Woodyear  v.  Schaefer,  57  Md.  1,  40  lution  of  the  stream.    Elmhirst  v.  Spen- 

Am.  Rep.  419.  cer,  2  Macn.  &  Q.  46. 

*Htrobel  V.  Kerr  Salt  Co.  164  N.  Y.  In  determining  whether  a  permanent 

303.  31  L.  R.  A.  687,  70  Am.  St.  Rep.  injunction   will  be  granted   restraining 

643,  68  N.  E.  142,  Reversing  24  App.  Div,  the  pollution  of  a    stream,    the    court 

626.  40  N.  Y.  Supp.  1144.  should  consider,  not  only  the  extent  and 

^Pennington  v.  Brinsop  Hall  Coal  Co.  nature  of  the  impurities  projected  into* 

37  L.  T.  N.  S.  149,  46  Li  J.  Ch.  N.  S.  the  stream,  but  the  location  of  the  plain- 
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be  granted  if  it  is  not  shown  that  the  pollution  has  oocurred,^^  or  if 
the  injury  has  been  stopped.^*  Nor  will  the  injunction  be  issued  if 
there  is  an  adequate  remedy  at  law.^®  And  a  use  to  which  oomplain- 
ant  has  agreed  will  not  be  enjoined.^^  And  if,  because  of  changed 
conditions,  the  injunction  will  not  restore  the  stream  to  its  former 
condition,  while  it  will  destroy  defendant's  business,  it  will  not  be 
issued.^ ^  An  injunction  quia  timet  in  nature  will  not  be  granted 
restraining  the  future  pollution  of  a  stream,  where  the  danger  is  not 
imminent,  although  such  pollution  will,  in  the  course  of  time,  result 
from  a  mass  of  refuse  from  the  defendant's  works  placed  upon  land 
near  the  river,  and  from  which,  in  the  course  of  time,  a  noxious 
liquid  will  flow  in  sufficient  quantities  to  render  the  water  unfit  for 
use  unless  proper  precautions  are  taken  by  the  defendant  to  prevent 
it,  which  precautions  the  defendant  states  will  be  taken;  where, 
even  if  the  precautions  are  not  taken,  or  some  method  discovered  of 
rendering  the  refuse  innoxious,  the  plaintiff  will  have  sufficient  warn- 
ing to  enable  him  to  bring  an  action  at  that  time  to  restrain  the  pol- 
lution. *•  For  the  purpose  of  showing  that  there  may  be  an  adequate 
remedy  at  law,  an  offer  of  compromise  cannot  be  shown.***  No  greater 
relief  will  be  granted  than  is  necessary  to  restore  complainant^s 
rights.** 

Other  remedies. — An  action  may  be  maintained  at  law  to  re- 
sewer  purposes  similar  to  that  to  which, 
by  the  common  consent  of  all  interested, 
the  stream  has  already  been  put,  whtre 
the  proposed  drainage  will  not  appre- 
ciably injure  the  water  for  the  intaded 
use.  Kemper  v.  Widows*  Home,  6  Ohio 
Dec.  Reprint,  1049. 

"•Wood  V.  Sutcliffe,  2  Sim.  N.  S.  IW, 
21  L.  J.  Ch.  N.  S.  253,  16  Jur.  75,  8  Eng. 
L.  k  Eq.  Rep.  217. 

^Fletcher  v.  Beatey,  L.  R.  28  Ch.  Dir. 
688,  54  L.  J.  Ch.  N.  8.  424,  52  L.  T.  N. 
8.  541,  33  Week.  Rep.  745. 

**D%Dight  V.  Hayes,  160  ni.  273,  41 
Am.  St.  Rep.  367,  37  N.  B.  218. 

"^An  injunction  will  not  be  granted  to 
restrain  an  upper  proprietor  from  the 
lawful  use  of  a  stream  for  running  off 
the  refuse  of  a  distillery,  but  only  to  re- 
strain him  from  so  using  it  to  the  extent 
of  polluting  the  stream  and  rendering 
its  use  unfit  for  stodc.  Schumacher  t. 
Flhaichan,  93  Mo.  App.  573,  67  S.  W. 
717. 

An  upper  riparian  proprietor  win  not 
be  enjoined  from  maintaining  a  dam 
across  a  stream  merely  because  he  per- 
mits hoga  to  have  access  to  the  pond  in 
such  a  way  as  to  pollute    the  water. 


tiff's  land,  the  use  to  which  it  was  de- 
voted, the  effect  upon  it  of  any  impuri- 
ties in  the  stream,  and  the  extent  to 
which  the  pollution  of  the  waters  may 
be  attributable  to  other  sources  than 
those  charged  in  the  complaint.  Town- 
send  V.  Bell,  167  N.  Y.  462,  60  N.  E.  757. 

^*New  Boston  Goal  d  Min.  Co.  v.  Potts- 
ville  Water  Co.  54  Pa.  164. 

"Benscoter  v.  Huntington  Valley  Camp 
Meeting  Asso,  10  Kulp,  355 ;  Bennett  v. 
National  Starch  Mfg.  Co.  103  Iowa,  207, 
72  N.  W.  507. 

An  interlociitory  injunction  will  not 
be  granted  against  a  soap  manufacturer 
for  pollution  of  waters,  when  he  has  not 
participated  in  the  creation  of  the  nui- 
sance for  more  than  one  year,  any  in- 
crease in  the  nuisance  being  due  to  other 
manufacturers.  Sipan  v.  Adams,  23 
Grant  Ch.  (U.  C.)  220. 

^Wood  V.  Sutcliffe,  8  Eng.  L.  A.  Eq. 
Rep.  217,  2  Sim.  N.  S.  166,  21  L.  J.  Ch. 
N.  S.  253,  16  Jur.  75;  Ingraham  v.  Dun- 
nell,  5  Met.  118. 

"An  injunction  will  not  be  granted  at 
the  suit  of  persons  through  whose  land 
a  natural  water  course  runs,  to  prevent 
a  use  thereof  by  others  for  drainage  and 
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cover  damages  for  injuries  which  have  been  caused  by  the  pollution 
of  a  stream.^  And  if  the  pollution  is  such  as  to  constitute  a  public 
nuisance,  or  if  the  act  is  prohibited  by  statute,  the  responsible  person 
may  be  indicted  for  its  maintenance.^  Indictment  will  not  lie,  how- 
ever, if  no  public  right  is  invaded.*  The  provision  of  criminal  pun- 
ishment will  not  exclude  a  civil  remedy  in  favor  of  an  owner  of 
riparian  property  who  is  injured  by  an  act.*  The  statute  may  pro- 
vide a  simimary  proceeding  to  remove  the  nuisance.*  A  statute  pro- 
liibiting  the  pollution  of  a  stream  under  penalty  must  be  strictly 
construed ;  and  therefore  a  prohibition  of  pollution  by  any  dead  ani- 
mal, or  putrid,  nauseous,  or  offensive  substance,  will  not  apply  to  saw- 
dust ;  and,  if  the  statute  is  limited  to  streams  used  for  domestic  pur- 
poses, no  punishment  can  be  had  for  the  pollution  of  other  streams.^ 
524.  Procedure. —  To  be  entitled  to  maintain  an  action  for  the  pol- 
lution of  a  stream  the  plaintiff  must  show  that  his  interests  are  affect- 
ed by  the  pollution.^    If  several  persons  are  similarly  affected,  they 


i^penre  v.  McDonough,  77  Iowa,  460,  42 
X.  W.  371. 

'An  action  for  injury  to  land  from  the 
contamination  of  a  stream  by  the  mix- 
ture of  deleterious  substances  therein 
which  are  deposited  on  such  land 
through  an  irrigation  ditch  is  an  action 
for  creating  a  nuisance,  and  not  for  tres- 
pass. Durfee  v.  Oranite  Mount  Min,  Co. 
13  Mont.  18 J,  33  Pac.  3. 

HMf,  C.  d  fi.  F.  n,  Co,  V.  Reed,  80 
Tot.  363,  20  Am.  St.  Hop.  749,  15  S.  W. 
1105. 

The  pollution  of  the  waters  of  a 
stream,  caused  by  allowing  ofTal  matter 
from  cattle  pens  to  accumulate  and  flow 
therein,  is  not  a  nuisance  per  se  so  as 
to  render  a  general  conclusion  "to  the 
common  nuisance  of  all  good  citizens*' 
in  an  indictment  therefor  sufficient ;  but 
such  indictment  must  either  conclude 
with  an  allegation  that  such  pollution 
is  a  common  nuisance  to  all  persons 
there  residing  or  there  passing  and  re- 
pa.esing  or  having  a  right  to  pass  and 
repass,  or  else  should  show  that  human 
habitations  or  public  highways  were 
near  and  that  such  pollution  caused  real 
and  sensible  damages.  Com.  ▼.  T.  J. 
Mcffihben  Co.  101  Ky.  196,  40  S.  W.  694, 
1093. 

^He  Yost,  14  York  Legal  Record,  25. 

*Colwmbu8  d  n.  Coal  d  I.  Co.  v.  Tuck- 
er. 48  Ohio  St.  41,  12  L.  R.  A.  577,  29 
Am.  St.  Rep.  528,  26  N.  E.  630. 

*\  summary  proceeding  to  obtain  an 
order  requiring  a  person  to  abstain  from 
polluting  a  stream  is  not  penal  in  its  na- 
VOL.  ll.—WATERS,  108. 


ture,  although  the  statute  authorizing 
the  proceediners  provides  that  any  per- 
son making  default  in  complying  with 
the  order  granted  shall  be  subjected  to 
a  penalty.  Derbyshire  v.  Derby  [1896] 
2  Q.  B.  297. 

•State  V.  Mitchell,  47  W.  Va.  789,  35 
S.  E.  845. 

Under  a  statute  forbidding  the  dis- 
charge into  any  stream  so  as  to  pollute 
its  waters,  of  putrid  solid  matter,  and 
declaring  that  "solid  matter"  shall  not 
include  particles  of  matter  in  suspension 
in  the  water,  where  a  riparian  owner 
diverting  water  from  a  stream  into  a 
reservoir  for  the  purpose  of  allowing 
substances  discharged  into  it  by  upper 
proprietors  to  settle,  and  who,  after 
using  the  water,  returned  it  from  the 
reservoir  into  the  stream,  the  water  car- 
rying with  it  the  slag  deposited  by  it  in 
the  reservoir,  it  was  held  that  the  solid 
matter  where  it  entered  the  stream  from 
the  reservoir  was  "in  suspension  in  the 
water"  within  the  meaning  of  the  stat- 
ute. River  Ribble  Joint  Committee  v. 
nalliwcll  [1899]  2  Q.  B.  385,68  L.  J.  Q.B. 
N.  S.  984,  81  L.  T.  N.  S.  38,  48  Week. 
Rep.  22,  03  J.  P.  708,  Affirming  [1899] 
1  Q.  B.  27. 

^Botcen  V.  Wendt,  103  Cal.  236,  37 
Pac.  149. 

One  having  a  watering  place  for  his 
cattle  in  a  tidal  river  adjoining  his  land 
is  sufficiently  injured  by  the  discharge 
of  sewage  therein  to  enable  him  to  main- 
tain an  injunction,  although  he  has  no 
title  to  the  bed  of  the  stream.    Oldakcr 
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znaj  join  in  one  action.^  In  a  first  action  for  the  pollution  of  a 
stream,  the  upper  riparian  proprietor  is  liable  on  a  count  for  tla 
pollution,  but  not  on  another  count  for  its  continuance.^  And  evi- 
dence tending  to  show  the  pollution  of  the  stream  and  the  extent  uf 
plaintiff's  injury  is  admissible.^  The  action  may  be  brought  against 
the  one  who  is  responsible  for  the  creation  of  the  nuisance  or  who  has 
the  power  to  procure  its  discontinuance.  A  corporation  is  responsible 
for  the  acts  of  its  agents.'    And  the  managers  of  a  corporation  may 


T.  Hunt,  6  De  G.  M.  &  G.  376,  1  Jur.  N. 
S.  578,  L.  R.  3  £q.  671,  3  Week.  Rep. 
296,  31  Eng.  L.  &  £q.  503,  Affirming  19 
Beav.  486. 

The  poBsession  and  working  of  a  mill 
over  a  period  of  several  years  without 
interference  from  anyone,  in  the  same 
manner  after  as  before  his  conveyance 
of  the  land,  affords  prima  facie  evidence 
of  a  p«r8onal  and  direct  interest  in  its 
operations,  the  impediment  to  which,  bv 
an  unlawful  filling  of  his  pond  with 
mud,  produces  a  remediable  injury.  Sal- 
isbury V.  Western  Vortk  Carolina  R.  Co. 
91  N.  G.  490. 

Evidence  that  a  riparian  owner  has 
obtained  a  prescriptive  right  to  divert  a 
stream  by  a  dam  on  another's  land  for 
a  beneficial  purpose  makes  out  a  prima 
fade  case  for  any  damage  by  reason  of 
its  pollution  by  an  upper  proprietor. 
Wheatley  v.  Chrisman,  24  Pa.  298,  64 
Am.  Deo.  U67. 

The  proprietor  of  a  hotel  and  saloon 
on  premises  through  which  a  stream 
flows  may  recover  for  damages  from  the 
construction  and  continuance  of  a  nui- 
sance by  the  maintenance  and  operation 
of  a  brewery,  stables,  and  hog  yards  on 
upper  premises,  polluting  such  stream, 
wnereby  the  health  of  himself  and  fam- 
ily is  impaired  and  loss  in  his  business 
occasioned.  Oreene  v.  Nunnemaeher,  36 
Wis.  60. 

It  has  been  held  that  a  riparian  pro- 
prietor cannot  grant  any  rights  to  a 
nonriparian  proprietor  to  use  the  water 
of  the  stream,  which  will  entitle  the  lat- 
ter to  maintain  an  action  against  an  up- 
per proprietor  for  pollution  of  the  water. 
Stockport  Waterworks  Co.  v.  Potter,  3 
Hurlst.  k  C.  300,  10  Jur.  N.  S.  1006,  10 
L.  T.  N.  S.  748. 

*Strobel  V.  Kerr  Salt  Co.  164  N.  T. 
303,  61  Ia  R.  a.  087,  79  Am.  St.  Rep. 
643.  58  N.  E.  142;  Williams  v.  Union 
Improv.  Co.  1  Pa.  Dist.  R.  288. 

Under  the  Scotch  practice,  where  an 
action  for  polluting  a  stream  is  not  one 
to  recover  damages,  but  of    declarator 


and  interdict,  it  is  proper  to  join  in  one 
action  all  riparian  proprietors  objecting 
to  the  pollution,  and  also,  as  defendants, 
all  of  the  several  persons  causing  the 
pollution.  Cowan  v.  Bucdew^,  L.  R.  2 
App.  Cas.  344,  5  Macph.  Sc  Sess.  Cas, 
3d  Series,  214. 

*Scho€h  V.  Foreman,  3  Brewst.  (Pa.) 
167. 

•When  the  evidence  tends  to  show 
that  the  impurity  of  the  water  in  a 
river  was  not  noticeable  before  the  erec- 
tion of  the  glucose  factory  upon  one  of 
its  tributaries,  although  sewage  from 
the  city  and  from  several  sUughter- 
houses  emptied  into  the  tributary  be- 
fore the  erection  of  the  glucose  factorj, 
the  one  who  is  responsible  for  the  cast- 
ing of  the  refuse  from  the  factory  into 
the  water  is  responsible  for  the  nuisance 
occasioned  by  uie  subsequent  pollution 
of  the  water  in  the  river.  State  v.  Smithy 
82  Iowa,  423,  48  N.  W.  727. 

The  owner  of  a  brewery  situated  on  a 
stream  below  a  stardi  factory  is  entitled 
to  show,  upon  the  trial  of  an  action  for 
damages  for  the  p<^lution  of  the  stream 
by  the  discharge  therein  of  slops  from 
the  starch  factory,  the  difference  in  the 
sales  of  his  beer  before  and  after  the 
construction  of  the  starch  factory,  where 
there  was  other  proof  showing  that  the 
flow  of  sitch  slops  into  the  strnun  affect- 
ed the  atmosphere  at  the  brewery;  and 
the  owner's  theory  was  that  the  atmos- 
phere so  polluted  affected  the  beer  and 
rendered  it  unsalable,  such  theoiy  bdi^ 
rebuttable  by  the  defendant  by  showing 
that  other  causes,  and  what,  affected  the 
sale  of  the  beer.  Cunningham  v.  Stein^ 
109  111.  376. 

'  Where  the  yard  master  in  employ  of 
a  railroad  company  causes  carcasses  of 
dead  cattle  to  be  cast  into  a  bayou  near 
the  residence  of  the  plaintiff,  thereby 
polluting  the  water  and  atmosphere, 
etc.,  the  company  is  responsible  for  ac- 
tual damages;  but,  in  the  absence  of 
proof  of  authority  or  artification,  it  i;* 
not     liable     for     exemplary    damages. 


§  524] 


RIGHTS  IN  WATER  COURSE, 


1713 


be  indicted  for  the  acts  of  its  servants.*  So,  knowledge  on  the  part  of 
the  managing  officers  of  a  corporation  of  the  damages  caused  to  the 
lands  of  a  lower  proprietor  by  the  discharge  into  a  stream  above  such 
lands,  of  muddy  or  foul  waters  from  the  mill  of  such  corporation,  and 
sanctioning  its  continuance  after  such  knowledge,  render  such  manag- 
ing officers  personally  liable,  with  the  corporation,  for  such  damages.^ 
A  managing  superintendent  of  a  mine  is  liable  to  a  lower  riparian 
proprietor  for  damage  resulting  from  his  own  voluntary  acts,  not  en- 
joined upon  him  by  his  employers  or  associates,  in  permitting  or 
causing  water  charged  with  coal  dirt  to  flow  constantly  into  the 
stream.®  And  the  owner  of  the  property  is  liable  for  acts  of  the 
lessee  which  are  authorized  by  him.^  But  he  is  not  liable  for  acts  of 
his  tenant  which  are  done  without  his  knowledge  or  consent.*®  A 
bill  in  equity  may  be  maintained  against  several  mill  owners  for  the 
creation  of  a  conmion  nuisance,  which  was  created  by  their  indi- 
vidual acts  in  throwing  refuse  from  their  various  woodworking  ma- 
chines into  the  river  to  the  injury  of  a  lower  riparian  owner,  the 
liabilities  of  the  respective  owners  being  indeterminable.**    But  ten- 


Oulf,  C.  A  S.  F.  R.  Co.  ▼.  Reed,  80  Tex. 
3G3,  26  Am.  St.  Rep.  749,  15  S.  W.  1105. 

*The  directors  of  a  gas  company  are 
liable  to  an  indictment  for  the  act  of 
their  superintendent  and  engineeer  in 
poI1utin|f  a  stream  of  water  by  discharg- 
ing gas  into  it  while  acting  under  a  gen- 
eral authority  to  manage  the  works. 
Rex  V.  Medley,  6  Car.  &  P.  202. 

^liiinnelly  r.  Bouihem  Iron  Co.  04 
Tenn.  .397,  28  L.  R.  A.  421,  20  S.  W. 
361. 

•Hindeon  t.  Markle,  171  Pa.  138,  33 
Atl.  74. 

*A  landowner  leasing  cotton  mills  un- 
der a  lease  stating  that  the  property  is 
to  be  used  for  the  purpose  of  ''bleaching, 
dyeing,  or  printing,  and  any  other  opera- 
tion connected  with  bleadiing,  dyeing, 
and  printing,^'  cannot  escape  liability  for 
the  pollution  of  a  stream  resulting  from 
the  carrying  on  of  such  business,  on  the 
ground  that  the  tenant  might  haye  car- 
ried on  the  business  at  a  profit  without 
engaging  in  the  particular  dyeing  which 
poisoned  the  water.  Hamilton  v.  Dunn, 
3  Shaw  k  Maclean,  356. 

In  a  case  where  a  tenant  had  stipu- 
lated that  he  would  not  have  anything 
about  the  piemises  that  should  be  a 
nuisance  to  the  property  or  the  public, 
and  the  landlord,  without  giving  express 
permission,  subsequently  allowed  him  to 
erect  a  farina  mill,  the  refuse  from 
whidi  polluted  an  adjacent  stream,  it 


was  held  that,  so  far  as  other  riparian 
proprietors  were  concerned,  the  landlord 
was  as  much  liable  as  if  he  had  directly 
sanctioned  the  creation  of  the  nuisance. 
Robertson  v.  Stewart,  11  Sc.  Sess.  Cas. 
Macph.  3d  series,  ISO. 

»JW«te  Sohuylkill  Nav.  R.  d  Coal  Co. 
V.  Richards,  57  Pa.  142,  08  Am.  Dec. 
209;  Coal  Run  Coal  Co.  y.  Giles,  40  III. 
App.  585. 

Under  this  principle  it  has  been  held 
that  damages  to  hides  of  the  owner  of 
an  easement  in  land  for  the  mainte- 
nance of  a  race,  by  the  muddying  of  the 
water  therein,  cannot  be  recouped  in  an 
action  against  him  by  the  owner  of  the 
land  for  damages  from  the  overflowing 
thereof,  due  to  his  failure  to  keep  the 
race  in  proper  condition  as  required  by 
the  grant  of  the  easement;  where  it  ap- 
pears that  the  muddying  of  the  waters 
of  the  race  was  the  result  of  the  cutting 
of  the  race  without  authority  of  such 
landowner  by  a  contractor  hired  to 
make  brick,  who  had  been  told  to  take 
water  therefor  from  a  creek  running 
through  the  land.  Sharp  v.  Parker,  108 
Ga.  805,  34  S.  E.  135. 

^Lockwood  Co.  v.  Laiorence,  77  Me 
207,  .52  Am.  Rep.  763. 

But  a  joint  action  cannot  be  main- 
tained against  the  several  parties  who 
drain  their  premises  into  a  water  course, 
each  thereby  contributing  to  the  pollu- 
tion of  the  water,  as  they  are  not  joint 
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ants  at  different  times  of  premises  on  which  are  located  a  brewery, 
stable,  and  hog  yards  which  pollute  a  stream,  are  not  liable  for  the 
continuance  thereof  by  each  other,  or  the  erection  and  maintenance 
thereof  by  the  owner,  and  cannot  be  joined  with  the  latter  in  an 
action  for  damages  occasioned  thereby  to  a  lower  riparian  proprietor, 
if  their  operation  thereof  and  tenancies  of  the  premises  are  in  no 
way  connected.^*  One  of  several  tenants  in  common  of  a  mill,  who 
does  not  participate  in  the  throwing  of  refuse  from  the  mill  into  the 
stream  to  the  injury  of  a  lower  mill  owner,  is  not  liable  therefor.*^ 
One  who  pollutes  the  water  of  a  stream  can  be  held  liable  only  for 
his  own  acts.^*  If  the  pollution  is  effected  in  one  county  and  the  in- 
jury is  done  in  another,  the  action  may  be  brought  in  either.'^  A 
bill  cannot  be  maintained  in  equity  to  restrain  the  pollution  of  a 
stream,  unless  the  person  of  the  defendant  is  within  the  jurisdiction 
of  the  court  ^* 

625.  Defenses. — The  plaintiff  is  under  no  obligation  to  filter  the 
water  or  take  other  steps  to  effect  its  purification.  He  may  rest  upon 
his  rights,  and  defendant  cannot  require  him  to  take  active  measures 
to  avoid  the  injury,  although  he  could  do  so  at  no  great  expense.  Such 
steps  must  be  taken,  and  expense  borne,  by  the  one  who  wishes  to 
pollute  the  stream.^  The  fact  that  the  plaintiff  pollutes  the  water  on 
hi^  own  land  is  no  defense  to  the  action.^  But  if  complainant  adds 
to  the  pollution  of  the  water  before  it  reaches  the  point  where  he 
wishes  to  use  it,  he  cannot  complain  of  pollution  by  the  upper  owner." 
A  riparian  owner  will  not  be  denied  relief  against  the  pollution  of  a 

wrongdoers.     Martinoicsky  v.  Hannibal,  there  is  no  privity  of  interest  between 

35  ^lo.  App.  70.  them  and  they  are  acting  severally  and 

A  single  suit  to  restrain  the  owners  without  any   co-operation,    is    said    iu 

of  mines  located  at  various  points  on  a  People  v.  Gold  Run  Ditch  d  Min.  Co, 

river  and  its  tributaries,  and  worked  in-  66  Cal.  138,  56  Am.  Rep.  80,  4  Pac.  1152, 

dependently,   from    discharging    gravel,  to    have   been    practically   overruled  io 

waste  earth,  and  dSbrU  into  such  waters,  Hillman  v.  Neicington,  67  Cal.  56. 

whereby  they  are  carried  down  and  de-  "Greene  v.  Nunnem€Uiher,  36  Wis.  50. 

posited  upon  lower  lands,  may  be  main-  "fiimpson  v.  Seavey,  8  Me.  138,  22  Am. 

tained  against  all  of  such  mine  owners  Dec.  228. 

on   the   ground   that   a  multiplicity   of  "See  post,  i  525a. 

suits  is  thereby  avoided;  and  the  bill  is  ^*State  v.  Qlucose  Sugar  Ref.  Co,  117 

not  objectionable  for  misjoinder  or  mul-  Iowa,  524,  91  N.  W.  794;  State  v.  Smith, 

tifarioiisness.    The  Debris  Case,  8  Sawy.  82  Iowa,  423,  48  K.  W.  727. 

628,  16  Fed.  25.  ^•Mengrl  v.    I^ehigh  Coal  d  Kav.  Co. 

Kcyes  v.  Little  York  Gold  Washing  d  24  Pa.  Co.  Ct.  152. 

Water  Co.  53  Cal.  724,  which  held  that  ^Richmond  Mfg,  Co.  v.    Atlantic  De 

a  joint  action  by  a  landowner  injured  Laine  Co.  10  R.  I.  106,  14  Am.  Rep.  658. 

by   the  washing  down   of   tailings   and  ^Silver  Spring  Bleaching  d  Dyeing  Co. 

debris  from  mining  claims  above  cannot  v.  Wanskuck  Co.  13  R.  I.  611. 

be   maintained   against  the   owners    of  *Ferguson  v.  Firmenich  Mfg.  Co,  77 

such  claims  to  restrain  the  depositing  Iowa,  576,  14  Am.  St.  Rep.  319,  42  N. 

of  such  tailings  and  debris  so  as  to  be  W.  448 ;   Wheeler  v.  Fisher   (HI   Co.  6 

washed  down  by  the  river  current,  where  Ohio  N.  P.  300. 
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stream  by  an  upper  proprietor  because  polluted  matter  reached  the 
stream  from  his  own  land,  where  he  had  no  knowledge  of  that  fact 
prior  to  the  suit  brought,  and  indicated  an  intention  to  remedy  the 
condition.*  The  acquiescence  by  the  complainant  in  a  former  pollu- 
tion does  not  prevent  his  present  right  of  action.^*  The  lower  pro- 
prietor may  estop  himself  from  complaining  of  the  acts  of  the  upper 
proprietor.  Estoppel  will  exist  where  plaintiff  purchases  his  property 
from  defendant  with  knowledge  that  the  pollution  exists.®  The  mere 
furnishing  of  supplies  for  the  use  of  defendant's  mill,  and  permitting 
large  expenditures  to  be  made  in  its  erection,  will  not  estop  plaintiff 
fi-om  objecting  to  the  pollution  if  he  did  not  know  of  the  intention 
to  make  it^  The  mere  permission  of  the  making  of  large  expendi- 
tures on  the  upper  mill  will  not  defeat  the  right  of  action,  for,  as 
said  in  Silver  Spring  Bleaching  &  Dyeing  Co.  v.  WanskiLck,^  it  is 
not  to  be  presumed  that  one  person  intends  to  violate  the  rights  of  an- 
other until  he  threatens  to  do  it,  and  the  owners  of  the  lower  mill 
could  claim  i?o  damages  until  they  were  actually  injured.  The  fact 
that  the  pollution  is  made  necessary  by  the  lack  of  a  municipal  sewer 
is  no  defense.^  The  municipal  corporation  cannot  grant  the  right 
to  pollute  the  stream  to  the  injury  of  a  lower  proprietor. ^^  So,  the 
owner  of  a  mill  who  has  acquired  the  right  to  the  use  of  the  water  of 
a  stream  for  milling  purposes  has  no  right,  by  reason  of  holding  under 
a  grant  from  the  United  States,  to  corrupt  or  impair  the  quality  of 
the  water  to  the  injury  of  the  rights  of  those  below,  as  a  grantee  from 
the  United  States  of  land  in  a  state  acquires  no  greater  rights  as  to 
the  use  of  water  running  through  it  than  any  other  grantee  in  fee.^^ 

*W€ttf  Arlington  Improv.   Co,  v.   Mt,  subject  is  spoken  of,  will  not  estop  a 

Hope  Retreat,  97  Md.  191,  54  Atl.  982.  lower  owner  frcrni  maintaining  an  action 

*  The  court  rejected  the  contention  of  to  restrain  such  conduct,  although  in  tlie 

defendant's  counsel  that  a  man  may  ac-  meantime  a  third  person  has  purchased 

quire  a  right  to  pollute  a  stream,  in  the  the  factory.    Snow  v.  Will\am8y  16  Uun, 

same  sense  as  the  public  acquires  a  right  468. 

by  posFession  to  the  use  of  a  line  of  road,  *  13  R.  I.  611. 

and  said  that  the  effect  of  such  use  of  *Com.  v.  Soulaa,  16  Phila.  52.5. 

a  stream  as  was  relied  on  was  that  the  ^''A  gas  company  is  not  relieved  from 

lower  proprietor  lost  his  right  of  com-  liability  for  the  pollution  of  the  water 

plaint  by  acquiescence.     It  could  not  be  on  adjoining  premises,  because  its  works 

held  that  a  party  who  had  lost  his  ri^ht  were  erected  under  a  contract  with,  and 

to  complain  against  an  old  abuse  which  license  from,  the  city  authorities,  and 

had  ceased  had  lost  his  right  to  object  are  skilfully    conducted.     A    municipal 

to  any  subsequent  abuse  of  the  stream  authority  has  no  right  thus  indirectly 

of  whatever  kind  it  might  be.    Righy  v.  to  take  or  injure  the  property  of  a  pri- 

Ootrnte,  10  Sc.  Sess.  Cas.  568.  vate  individual  without  making  the  par- 

^Loicenback  v.  Stcitzer,  1  Va.  Dec.  141.  ty  causing  the  injury  responsible  there- 

^Weston  Paper  Co.  v.  Pope,  155  Ind.  for.     Terre  Haute  Gas  Co,  v.  Teel,  20 

394,  56  I*  R.  A.  899,  57  N.  E.  719.  Ind.  131. 

Patronizing  a  cheese  factory  for  three  ^^ Levis  v.  Stein,  16  Ala.  214,  50  Am. 

yearfi,  and  failure  to  object  to  the  cast-  Dec.  177. 
ing  of  the  refuse  into  a  stream  when  the 


1716  RIGHTS  BETWEEN  INDIVIDUALS.  [§  523 

Defendant  cannot  defeat  the  action  by  offering  to  furnish  another 
water  supply."  The  action  may  be  barred  by  accord  and  8atisfa(h 
tion.*^  The  statute  of  limitations  may  be  a  bar  to  the  recoyerj," 
but  the  statute  does  not  begin  to  nm  until  injury  is  caused.^'  The 
fact  that  a  new  water  course  is  a  beneficial  one  is  no  defense  if  it  was 
substituted  for  a  natural  one.^®  The  fact  that  the  rights  of  the  rela- 
tive parties  were  acquired  by  appropriation  and  do  not  depend  on 
riparian  ownership  will  not  destroy  the  right  of  action.*^ 

525a.  Contribution  by  others  to  pollution. — That  others  have  con- 
tributed to  the  pollution  of  the  stream  is  no  defense  in  favor  of  one 
against  whom  the  action  is  brought^  So,  the  fact  that  other  mill 
owners  have  acquired  the  prescriptive  right  to  foul  the  waters  of  a 
stream  is  no  defense  to  an  action  by  a  lower  proprietor  against  an 

^Stevenson  v.  Ehcrvale  Coal  Co.  201  jure  the  prior  right  to  a  like  um  by  an- 

Pa.  112,  S8  Am.  St.  Rep.  805,  50  Atl.  other.    The  question  between  minen  is 

818.  the  same  as  betwem  riparian  proprie- 

'*A  receipt  in   full  for  all    damages  tors, — ^'Is  the  plaintiff's  use  and  enjoj- 

which  a  person  has  against  another  wiU  ment  of  the  water  for  the  purpose  for 

include  a  cause  of  action    for    placing  which  he  claims  it  impaired  by  the  acU 

dead  animals  in  a  stream  frcm  which  of  defendant?'"    And  that  doctrine  was 

the  one  giving  the  receipt   receives  a  adhered  to  upon  a  sulMequent  appeal 

water  supply,  and  will  e^inguish  such  in  the  same  case.    32  CaL  186. 
right  of  action,  not  only  for  past  in-       ^Weat  Arlington  Improv.  Co,  v.  Mt. 

juries,  but  for  future  ones  which   ac-  Hope  Retreat,  97  Md.  191,  54  Atl.  982: 

erued  from  the  same  act,  where  the  prin-  Strohel  v.  Kerr  Salt  Co.  164  N.  Y.  303. 

dpal  injury  was  the  trespass  in  enter-  51  L.  R.  A.  687,  79  Am.  St.  Rep.  643. 

ing  upon  the  land,  and  the  placing  of  58  N.  E.  142;  Wood  v.  Waud,  3  Exch. 

the  dead  animals  in  the  water  was  mere-  748,  18  L.  J.  Exch.  N.  8.  305,  13  Jur. 

ly  consequential.     Vedder  v.  Vedder,  1  472;  BUu;khurne  v.  Somera,  Ir.  L.  R.  5 

Denio,  257.  Eq.  1 ;  CroeaXey  v.  Lightowlery  L.  R.  2 

^*Lentz  V.  Carnegie  Bros.  145  Pa,  612,  Cb.  478,  36  L.  J.  Ch.  N.  8.  684,  15  Week. 

27  Am.  St.  Rep.  717,  23  Atl.  219.  Rep.  801,  16  L.  T.  N.  8.  438,  Affirming  L 

"Boston  Rolling  Mills  v.  Cambridge,  R.  3  Eq.  296;  Blair  v.  Deakin,  67  L.  T. 

117  Mass.  396.  N.  S.  522,  52  J.  P.  327;  Martinotcsky  y. 

^Macorv.  Chadtrick,  II  Ad.  t 'El.  571,  Hannibal,   36  Mo.   App.  70;   Richmond 

3  Perry  &  D.  367,  4  Jur.  482,  9  L.  J.  Q.  Mfg.  Co.  v.  Atlantic  De  Laine  Co.  10  R. 

B.  N.  S.  159.  1.  106,  14  Am.  Rep.  658;  Wesson  Paper 

"  In  Hill  V.  Smith,  27  Cal.  480,    the  Co.  v.  Pope,  155  Ind.  394,  66  Lu  R.  A. 

right  was  claimed  to  dig  in  the  bed  of  899,  57  N.  E.  719;   Ferguson   v.   Fir- 

the  stream  above  the  head  of  plaintiff's  menich  Mfg.  Co.  77  Iowa,  676,  14  Am. 

ditch,  and  the  result  was  that  the  water  St.  Rep.  319,  42  N.  W.  448 ;  Tovmend 

flowing  in  the  ditch  was    fouled    with  v.  ^<?M,  62  Hun,  306,  17  N.  Y.  Supp.  210: 

sediment.  The  court  says  that  the  charge  Woodyear  v.  Schaefer,  67  Md.  1,  40  Am. 

of  the  trial  court,  which  was  favorable  Rep.  419;  Wheeler  v.  Fisher  OH  Co.  0 

to  defendant,  was  based  on  the  notion,  Ohio  N.  P.  309. 

which  had  Viocome  quite  prevalent,  that  When  a  large  number  of  persons  are 
the  rules  of  the  common  law  touching  mining  on  the  same  stream,  and  each 
water  ri^^hts  had  been  materially  modi-  deteriorates  the  water  a  little,  so  that 
fled  in  the  state  upon  the  theory  that  the  combined  acts  of  all  render  the  water 
they  were  inapplicable  to  the  conditions  unfit  for  use,  each  cannot  defend  sue- 
found  to  exist  there.  But  the  court  cessfully  an  action  fbr  the  damage  oit 
further  says:  "This  notion  is  without  the  ground  that  his  act  alone  did  not 
any  substantial  foundation.  Neither  the  materially  affect  the  water.  Bill  ▼• 
miner  nor  the  riparian  proprietor  can  Smith,  32  CaL  166, 
**^e  water  as  to  prejudice  or  in- 
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upper  mill  owner  for  damages  for  the  pollution  thereof,  where  he 
himself  has  not  acquired  such  a  right.^  To  maintain  the  action 
against  one  of  those  polluting  the  stream,  it  must  be  shown,  however, 
that  he  materially  increased  the  pollution.*  And  he  can  be  held  liable 
only  for  his  own  act.  If  others  have  contributed  to  the  tort  com- 
plained of,  his  deposit  must  be  separated  by  means  of  the  best  proof 
the  nature  of  the  case  affords,  and  his  liability  ascertained  accord- 
ingly.* Therefore,  proof  of  the  corruption  by  others  is  competent 
and  of  vital  importance  as  tending  to  show  the  extent  of  defendant's 
liability.'  If  the  act  of  defendant  did  not  increase  the  injury  to 
plaintiff  there  is  no  liability.®  Under  this  rule  it  has  been  held  that 
the  owner  of  a  business  will  not  be  restrained  from  the  use  of  soft  coal 
on  a  complaint  that  the  soot  and  cinders  therefrom  are  deposited  in  a 
nearby  pond,  thus  rendering  ice  cut  therefrom  unfit  for  use,  when 
it  appears  that  other  causes  contribute  to  injure  the  quality  of  the 
ice,  and  that  an  injunction  restraining  such  use  would  inflict  great 
injury  on  the  defendant "^  But  that  decision  does  not  properly  apply 
the  rule.  As  has  been  seen,  the  mere  fact  that  the  water  is  polluted 
from  other  sources  does  not  prevent  the  injured  person  from  proceed- 
ing against  one  offender  to  re-establish  his  rights.  It  is  only  where 
the  act  was  not  to  be  continued  and  cannot  have  caused  injury  that 
freedom  from  liability  exists.  The  true  rule  is  stated  in  Wood  v. 
Waud,^  as  follows :  It  is  no  defense  in  an  action  against  one  for  pol- 
luting a  stream  that,  at  the  time  of  the  wrongful  acts  of  the  defend- 
ants, others  were  so  polluting  the  stream  that  the  defendants,  in  pol- 
luting it^  did  not  add  to  the  plaintiff's  actual  damage,  as  the  defend- 

^ladfelier  v.  Walker,  40  Md.  1.  ings  of  houses  in  other  trades,  and  also 
*Beach  v.  Bierling  Iron  d  Zinc  Co,  54  to  determine  as  to  how  far  the  actual 
N.  J.  Eq.  65,  33  Atl.  286,  Affirmed  55  use  made  of  it  by  the  distiUery  could, 
N.  J.  Eq.  S24,  41  Atl.  1117.  in  view  of  such  use  of  the  stream  by 
*Seely  v.  Alden,  61  Pa.  302,  100  Am.  others,  be    impeached    as    a    nuisance. 
Dec.  642;  Martinoifisky  v.  Hannibal,  35  Jamieson  v.  Russel,  3  Paton,  403. 
Mo.  App.  70;     Chipman  v.  Palmer,  77  'A  riparian  owner  cannot  recover  for 
N.  Y.  51,  Affirming  0  Hun,  617,  33  Am.  damage  to  his  ice  pond  caused  by  negli- 
Rep.  566.  gence  of  a  railroad  company  in  opening 
*Burch  V.  fitate,  7  Ohio  N.    P.    379;  the  valve  of  a  wrecked  tank  car,  when 
Tennessee  Coal,  Iron  d  R,  Co.  y.  Hamil-  the  oil  which  escaped  through  a  hole  in 
ton,  100  Ala.  252,  46  Am.  St.  Rep.  48,  the  tank  without  negligence  on  the  part 
14  So.  167.  of  the  railroad  company  before  the  open- 
After  an  appeal  to  the  House  of  Lords  ing  of  the  valve  flowed  to  the  pond  and 
from  the  decisions  of  the  court  of  ses-  was  more  than  sufficient  to  cause  the 
sions  holding  that  the  defendants   un-  damage.     Commercial  Ice  Co.  v.  Phila- 
lawfully  polluted  a  stream  of  water  by  delphia  d  R.  R.  Co.  197  Pa.  238,  47  Atl. 
<lep08iting  refuse  from  their  distillery  205. 

into  it,  the  case  was  remitted  by  the  Woiming  v,  Elliott,  182  Mass.  28,  64 

House  of  Lords  to  the  court  of  sessions  N.  E.  201. 

to  inquire  as  to  the  extent  to  which  the  *  13  Jur.  472,  3  Exch.  748,  18  L.  J. 

<«tream   was  liable  to  the   service   of  a  Exch.  N.  S.  305. 
common  sewer  and  to  receive  the  scour- 
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ant«,  by  continuing  such  pollution  for  twenty  years,  might  acquire 
the  right  so  to  do.  So,  in  Bradley  v.  Wamery^  it  was  held  that  in  a 
suit  for  an  injunction  by  the  owner  of  an  ice  pond  against  an  owner 
of  land  near  the  pond,  to  restrain  the  pollution  of  the  water,  it  is  no 
defense  that  the  water  is  unfit  for  ice-making  purposes,  because  the 
water  of  the  pond,  as  well  as  the  water  of  the  creek  which  flows  into 
the  pond,  is  polluted  by  others  than  the  defendant 

626.  Contract  rights. — One  who  grants  the  use  of  a  stream  of  water 
cannot  pollute  it  so  as  to  render  the  grant  ineffectual.^  A  stipulation 
in  a  grant  of  a  water  privilege  for  a  tanyard,  that  surplus  water  shall 
be  returned  to  the  stream,  does  not  refer  to  water  partly  consumed 
and  of  a  deleterious  and  poisonous  nature  from  use  in  the  course  of 
manufacture.^  The  right  to  pollute  the  water  may  also  be  acquired 
by  contract*  But  contract  cannot  confer  a  right  to  create  a  public 
nuisance.*  A  mortgagee's  rights  in  the  mortgaged  property  will  not 
prevent  the  granting  of  an  injunction  restraining  his  casting  waste 
from  a  sawnnill  on  his  own  land  into  a  stream  flowing  through  the 
mortgaged  property,  in  such  a  way  as  to  be  deposited  on  the  mortgaged 
land  and  destroy  its  value.' 

627.  Damages. —  The  pollution  of  the  stream  being  a  wrongful  act, 
no  permanent  right  to  continue  it  can  be  acquired ;  and  therefore  the 
damages  to  be  awarded  must  be  merely  for  the  temporary  injuries 
which  have  occurred  to  the  time  of  trial  or  to  the  time  of  bringing  the 
action,  if,  under  the  local  practice,  that  is  the  time  flxed  for  the  com- 
putation of  damages  to  be  recovered  in  the  action.*  The  foundation 
for  the  recovery  of  damages  must  be  the  diminished  rental  value  of 
the  property  because  of  the  pollution  of  the  stream.*  In  addition  to 
this  value,  a  recovery  may  be  had  for  any  special  injury  which  may 

•21  R.  I.  36,  41  Atl.  564.  ^Morse  v.  Whitcher,  64  N.  H.  590,  15 

^Wheatley  v.   Chrisman,  24  Pa.   298,  Atl.  217. 

64  Am.  Dec.  657.  ^Cleveland,  C.  C.  d  8t.  L.  R.  Co.  r. 

*How€ll  V.  M'Cotf,  3  Rawle,  256.  King,  23  Ind.  App.  573.  65  N.  E.  875; 

•An  easement  to  foul  a  stream  is  not  Whitmore  v.  Bischoff,  5  Hun,  176. 

reserved  by  implication  on  the  convey-  The  pollution  of  a  stream  by  an  upper 

ance  of  land  bounding  on  a  stream,  by  riparian  owner,  a  manufacturer  in  most 

the  fact  that  at  the  time  of  such  grant  cases,  is  a  continuing  wrong  to  time  of 

the  grantor  was  carrying  on  dye  works  trial,  damages  for  which  to  that  time 

on  the  opposite  side  of  the  stream,  and  may  be  assessed  under  the  Pennsylvania 

was  and  had  been  engaged  in  fouling  the  statute ;    and   when   the   lower   owner's 

water,  as  the  law  will  not  reserve  any-  right  is  determined  at  the  first  trial,  the 

thing  out  of  a  ?rant  in  favor  of  the  subject  should  be  considered  rea  adju- 

grantor    except    in    caae    of    necessity,  dicata.     Hileman  v.  Hilemafit  172  Pa. 

Crossley  v.  Liqhtotoler,  L.  R.  2  Ch.  478,  323,  33  Atl,  575. 

86  L.  J.  Ch.  N.  S.  684,  16  L.  T.  N.  S.  'Hollenheck  v.  MaHon,  116  Iowa,  69, 

438,  15  Week.  Rep.  801.  89  N.  W.  210. 

*Wrston  Paper  Co,  v.  Comstock  (Ind.)  That  a  plaintiff  in  an  action  for  pol- 

58  N.  £.  79.  luting  a  utream  flowing  near  his  prop- 
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liave  been  caused  by  the  wrongful  act.'  This  may  include  compensa- 
tion for  inconvenience  and  discomfort  caused  to  the  family  by  the 
emanation  of  noxious  odors  from  the  polluted  water.*  If  the  pollu- 
tion causes  injury  to  mill  property,  and  the  cost  of  restoring  the 
property  to  its  normal  condition  is  less  than  the  decreased  value  of 
the  estate,  such  cost  will  be  the  measure  of  damages.*^  The  court,  in 
determining  an  action  brought  by  a  tenant  for  life  to  restrain  the  pol- 
lution of  a  stream  passing  through  the  estate  by  the  discharge  of  sew- 
age, will  take  into  consideration  not  only  the  discomfort  and  incon- 
venience resulting  to  the  tenant  from  the  nuisance,  but  will  consider 
the  effect  of  its  continuance  upon  the  value  of  the  estate  and  upon 
tlie  prospect  of  dealing  with  it  to  advantage.®  Inability  of  a  paper- 
mill  proprietor  to  wash  rags  in  a  stream,  thus  preventing  him  from 
making  white  paper,  by  reason  of  the  washing  of  earth  into  the 
stream  and  the  consequent  filling  up  of  his  dam,  constitute  special 
damages,  recovery  for  which  cannot  be  had  under  a  general  allega- 
tion merely  of  interference  by  such  pollution  with  the  working  of  his 
mill,  but  which  must  be  alleged  to  entitle  him  to  recover  therefor.'' 
The  plaintiff  is  entitled  to  recover  to  the  extent  of  the  loss  sustained 
by  the  wrongful  act  of  defendant.®  The  proper  measure  of  damages 
for  befouling  the  water  in  an  irrigating  canal  and  rendering  it  useless 
for  irrigation  purposes  is  the  market  value  of  the  water  for  irriga- 
tion.®  The  recovery  can  include  only  the  period  allowed  by  the 
statute  of  limitations.^®     Where  plaintiffs  on  the  trial  make  an  un- 

erty  does  not  rent  his  property  will  not  *W€nfon  Paper  Co.  ▼.  Pope,  155  Ind. 

exclude  evidence  of  the  depreciation  of  394,  56  L.  R.  A.  899,  67  N.    E.    719; 

the  rental  value  thereby  occasioned  by  Threatt  v.  Brewer  Min.  Co.  49  S.  C.  95, 

the  wrongful    act.     Michel    v.    Monroe  26  S.  E.  970;  Tennessee  Coal,  Iron  d  R. 

Cattnty,  39  Hun,  47.  Co.  v.  Hamilton,  100  Ala.  252,  46  Am. 

Tlie  measure  of  damages  to  the  mill  St.  Rep.  48,  14  So.  167;  Gulf,  C.  d  8.  F. 

property  of  a  lower  riparian  owner  be-  R.  Co.  v.  Reed,  80  Tex.  363»  26  Am.  St. 

cause  of  bark  from  an  upper  tannery  is  Kep.  749,  15  S.  W.  1105;  Ferguson  v. 

the  diflFerence  between  the  annual  value  Firmenich   Mfg.   Co.   77   Iowa,   576,    14 

or  use  of  his  mill  unaffected  by  the  de-  Am.  St.  Rep.  319,  42  N.  W.  448. 

posit  and  as  affected   by  it;   and  any  *Secly  v.  Ald^n,  61  Pa.  302,  100  Am. 

special  contracts  may  be  considered  in  Dec.  642. 

determining  the  value.    Horton  v.  Hall,  *Ooldsmid  v.  Tunhridge  Wells  Improv. 

1  Pennyp.  159.  Comrs.  L.  R.  1  Ch.  349,  35  L.  J.  Ch.  N. 

The  measure  of  damages  in  an  action  S.  382,  12  Jur.  N.  S.  203,  14  L.  T.  N.  S. 

bv  a  lessee  of  a  boardinghouse  for  in-  164,  14  Week.  Rep.  562,  Affirming  L.  R. 

juries   caused  by  the    pollution    of    a  1  Eq.  161,  13  L.  T.  N.  S.  352,  14  Week, 

stream   of  water  flowing    through    the  Rep.  92. 

premises  is  the  difference  in  rental  value  ^Ellicott  v.  T/amhome,  2  Md.  131. 

of  the  premises  free  from,  and  subject  to,  ^Cunningham  v.  Stein,  109  111.  375. 

the  nuisance.     Chipman  v.  Palmer,    9  *Norih  Point  Consol.  Irrig.  Co.  v.  Utah 

Hun,  517.  d  fl.  L.  Canal  Co.  23  UUh,  199,  63  Pac 

HJleveJnnd,  C.  C.  d  8t.  L.  R.  Co.  v.  812. 

King,  23  Ind.  App.  573,  55  N.  E.  875;  ^''Lents  v.  Carnegie  Bros.  145  Pa.  612, 

Waterman  v.  Buck,  58  Vt  519,  3  Atl.  27  Am.  St.  Rep.  717,  23  Atl.  219. 
605. 
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oonscionable  demand  as  to  the  amount  of  damages  sustained,  which 
is  thereupon  necessarily  resisted  by  litigation,  they  should  be  allowed 
damages  for  detention  only  in  an  amount  not  to  exceed  legal  inte^ 
esL" 

VIII.  Rights  of  opposite  pkopkietobs. 

628.  Extent  of  rights  in  water.— Whether  the  title  of  the  riparian 
owner  extends  to  the  shore  or  to  the  thread  of  the  stream,  he  has  no 
title  to  the  water  as  such,  or  right  to  use  a  particular  portion  of  it  to 
the  exclusion  of  the  opposite  owner.  The  stream  as  it  flows  is  an 
entity,  and  each  owner  is  entitled  to  make  such  use  as  he  can  of  the 
entire  bulk.  Each  is  entitled  per  my  et  per  tout  to  his  portion  of  the 
whole  bulk  of  the  stream,  undivided  and  indivisible,  except  as  the 
power  developed  from  it  may  be  apportioned  at  the  dam.^  The  re- 
sult of  this  is  that  neither  can  divert  what  he  claims  as  his  share  of 
water  above  the  common  dam,  but  must  permit  it  to  remain  in  the 
stream  to  contribute  its  share  towards  the  natural  flow  and  power 
of  the  water.*  If  one  does  not  desire  to  use  the  water  the  other  may 
utilize  the  whole  power  created  by  the  stream.*  But  the  fact  that 
he  is  not  making  use  of  the  water  does  not  prevent  his  objecting  to  the 
opposite  proprietor's  diverting  the  flow  from  the  stream.*  The  op- 
posite owners  are  entitled  to  share  equally  in  the  advantage  of  the 
flowing  water.*^    Neither  has  a  right  to  use  the  water  to  the  prejudice 

^fitcvefison  v.  Ebervale  Coal  Co.  203  ^Arthur  v.  Case,  1  Paige,  447;  Prait 

Pa.  316,  52  Atl.  201.  v.  LaniROii,  2  Allen,  275;  Olney  v.  Fe»- 

>Wc65  V.  Portland  Mfg.  Co.  3  Sumn.  ner.  2  R.  I.  211,  67  Am.  Dec.  711;  lUi- 

189,  Fed.  Cur.  No.  17,322;  Plumleigh  v.  nois  A  M,  Canal  Trustees  y.  Haven.  11 

Dawson,  6  111.   560,  41   Am.  Dec.   199;  111.  554;  Adame  v.  Barney,  25  Vt  225; 

Vandenhurgh  y.  Van  Bergen,  13  Johns.  Wetmore  y.  White,  2  CaL  Cas.  87,  2  Am. 

212 ;  Chatfield  y.  Wilson,  31  Vt.  358.  Dec.  323. 

*Wehh  y.  Portland  Mfg.  Co.  3  Sumn.  The  owner  of  land  to  the  middle  of  a 

189,  Fed.  Cas.  No.  17,322;  Blanohard  y.  stream  has  a  right  to  the  use  of  onlj 

Baker,  8  Me.  253,  23  Am.  Dec.  504.  one  half  of  the  water  of  such  stream. 

Even  the  grant  of  an  undivided  moiety  and  must  use  it  as  it  is  accustomed  to 

of   a   stream   does    not    authorize    the  flow  down  the  channel ;  and  the  erection 

grantee  to  appropriate  or  use  the  stream  by   such   owner  of  a  dam    across   the 

to  the  injuiy  of  others  jointly  interested  stream,  by  means  of  which  the  head  of 

in  it.     Vandenhurgh  v.  Van  Bergen,  13  water  is  increased  and  the  value  of  the 

Johns.  212.  site  and  improvements  enhanced,  is  un- 

*Hotr.c  Scale  Co.  y.  Terry,  47  Vt.  109,  authorized,  and  in  such  case  the  owner 

123.  thereof  is  entitled  to  only  such  damsges 

One  of  two  opposite  riparian  owners  for  a  diversion  of    the    water    of   the 

maintaining  a  dam   across  the  stream  stream  above  as  he  would  sustain  by  a 

may  use  whatever  portion  of  the  share  deprivation  of  the  use  of  one  half  the 

of  the  other  proprietor  the  latter  is  will-  water  naturally  flowing  along  the  chan- 

ing  shall  ^o  to  waste.    Warren  v.  West-  nel,  without  taking  such  dam  into  con- 

brook  Mfg.  Co.  88  Me.  58,  35  L.  R.  A.  sideration.     Illinois  d   if.  Canal  Trt» 

388,  51  Am.  St.  Rep.  372,  33  Atl.  665.  tees  V.  Haven,  11  IlL  664» 

*rarp€nter  v.  Gold,  88  Va.  551,  14  a 
E.  329;  Adams  v.  Barney,  25  Vt.  225. 
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of  the  other.*  The  rule  is  well  stated  in  Pinney  v.  LucCj^  as  fallows : 
Each  riparian  propnetor  is  entitled  to  the  use  of  the  stream  so  far 
^s  it  is  reasonable  and  conformable  to  the  uses  and  wants  of  the  com- 
munity, having  regard  to  the  progress  of  improvement  in  hydraulic 
works,  and  not  inconsistent  with  a  like  reasonable  use  by  otiier  pro- 
prietors. To  uphold  a  claim  to  a  larger  use  than  a  moiety  of  the 
stream,  the  right  to  it  must  be  clearly  established.^  If  one  owner 
makes  an  unlawful  use  of  the  water  of  the  stream  the  opposite  owner 
may  maintain  an  action  for  his  injury.®  There  may  be  an  action  on 
the  case,^^  or  equity  may  take  jurisdiction  to  restrict  the  wrongdoer 
within  the  limits  of  his  rights.^  ^  If  one  of  the  owners  increases  the 
flow  of  water  in  the  stream  by  his  own  exertions,  he  is  entitled  to 
the  entire  benefit  of  it'^  One  of  two  opposite  proprietors  on  a  stream 
may,  for  the  purpose  of  facilitating  the  obtaining  of  water  for  his 
house  and  bam,  sink  a  tub  near  the  margin  of  the  stream,  which  is 
kept  filled  by  percolation  from  the  stream.^  ^  In  establishing  one 
owner  in  the  use  of  his  share  of  the  water  the  court  should  not  per- 
mit the  owner  of  the  opposite  shore  wantonly  to  open  a  passage  in 
the  dam  which  would  permit  the  water  to  run  to  waste  and  destroy 
the  power  at  the  dam.^* 

529.  Effect  of  island  in  stream. — If  the  stream  is  divided  by  an 
island  the  owners  of  the  opposite  shores  are  entitled  to  the  amount 
of  water  which  would  naturally  flow  on  their  respective  sides  of  the 
island,  and  to  no  more.^  The  owner  of  one  channel  cannot  construct 
a  dam  across  the  other  channel  at  the  head  of  the  island  to  turn  more 
water  down  his  channel,  because  less  than  one  half  naturally  flows 
there,  nor  because  the  dam  on  the  other  channel  is  not  tight  so  that 
it  permits  water  to  waste  and  more  goes  down  that  channel  than  is 
needed  by  the  owner  of  the  dam.^  And  where  there  are  two  or  more 
channels  in  a  river  the  owners  upon  one  channel  cannot  lawfully,  by 

^Wright  v.  Hoxcard,  1  Sim.  &  Stu.  190,  tie  the  respective  rights  of  the  litigants. 

1  L.  J.  Ch.  94,  24  Revised  Rep.  169,  Hannah,  v.  Olarkey  1  Va.  Dec  33S. 

'  44  Minn.  367,  46  N.  W.  561.  ''Whittier  v.  Cocheco  Mfg.  Co.  9  N.  H. 

*Difer  V.   Cranston  Print   Works  Co,  454,  32  Am.  Dec.  382. 

22  R.  I.  606,  48  Atl.  791.  "^Chatfield  v.  WiUon,  31  Vt.  358. 

•BtUlman  v.  White  Rock  Mfg.  Co.  3  "Z>yey  v.   Cranston  Print  Works,  22 

Woodb.  &  M.  638,  Fed.  Cas.  No.  13,446.  R.  T.  506,  48  Atl.  791. 

>•  Co.  liitt  200  b;  Blanchard  v.  Baker,  ^Warren  v.  Westhrook  Mfg.  Co.  86  Me. 

8  Me,  253,  23  Am.  Dec.  504.  32,  20  L.  R.  A.  284,  29  Atl.  927 ;  Blanch- 

"Dyer  v.  Cranston  Print  Works,  17  R.  ard  v.  Baker,  8  Me.  2G6,  23  Am.  Dec. 

I.  774,  24  Atl.  827;  Arthur  v.  Case,  1  504. 

Paige,  447.  *Crooker  v.  Bragg,  10  Wend.  260,  25 

A  dispute  as  to  the  respective  water  Am.    Dec.    555;    Warren    v.    Westhrook 

rights  of  opposite  riparian  proprietors  Mfg.  Co.  86  Me.  32,  26  L.  R.  A.  284,  29 

is  properly  brought  in  equity,  and  the  Atl.  927. 
court  should  ascertain,  define,  and  set- 
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widening  or  deepening  their  channels,  or  by  other  means,  cause  a 
greater  proportion  of  water  to  flow  through  it  than  otherwise  would ; 
but  if  the  flow  through  one  channel  is  checked  by  dams  so  that  tLe 
flow  in  the  other  is  increased,  the  owners  upon  the  latter  may  lawfully 
make  use  of  the  extra  flow.®  The  owner  of  one  channel  may  remove 
all  dams  from  it  without  liability  to  the  owiler  of  the  other  channel/ 
If  the  island  is  owned  by  one  not  the  owner  of  the  shore,  the  island 
must  be  regarded  as  the  opposite  shore,  and  the  rights  of  the  shore 
owner  will  then  be  merely  his  proper  share  of  the  water  flowing  in  the 
channel  between  the  island  and  his  shore.'  If  the  channels  are  un- 
equal the  rights  in  either  channel  are  governed  by  the  water  naturally 
flowing  in  it,  and  cannot  be  determined  by  the  flow  of  the  whole 
stream.*  If  the  o^Tier  of  one  bank  owns  the  island,  he  is  entitled  to 
all  of  the  water  flowing  between  his  shore  and  the  island,  and  to  one 
half  of  that  flowing  between  the  island  and  the  opposite  shore.'' 

630.  Chang^g  current. —  The  action  of  running  water  is  such  as  to 
wear  away  the  banks  against  which  the  current  is  directed,  and  there- 
fore one  riparian  owner  has  no  right  to  change  the  flow  of  the  cu^ 
rent  so  as  to  direct  it  against  the  land  of  the  opposite  owner.  In  the 
important  case  of  Bickett  v.  MorriSy^  the  court  held  that  a  riparian 
proprietor  has  no  right  to  erect  a  building  in  the  alveus  of  a  stream 
without  the  consent  of  the  opposite  proprietor,  and  the  opposite  pro- 
prietor may  compel  him  to  suspend  such  operation  without  proving 
that  any  damages  were  actually  sustained  by  him  by  the  erection, 
unless  the  encroachment  is  so  slight  and  trivial  as  not  to  involve  any 
risk  of  future  injury.  The  extent  and  limitation  of  this  doctrine  were 
fixed  in  Belfast  Rope  Works  Co.  v.  Boyd,^  where  it  was  held  tliat  the 
construction  of  a  weir  in  a  stream  so  as  to  interfere  with  the  flow  of 
the  water  was  actionable.     The  court  adopted  the  language  of  Lord 

*8koirh/!gan  Water  Power  Co,  v.  Wes-  utilizing  his    water    power,    where   the 

ton,  fi4  Me.  285,  47  Atl.  515.  owners  of  the  dam  on  the  mainland  ac- 

^Warren  v.  Westhrook  Mfg,  Co.  86  Me.  quiesced  therein    by    building    a    cross 

32,  26  L.  R.  A.  284,  29  Atl.  927.  dam  to  connect  all  such  works,  and  have 

*8tolp  V.  Hoyt,  44  111.  223;   Warren  neither  changed  their  use  of  the  power 

V.  Westhrook  Mfg.  Co.  86  Me.  32,  26  L.  nor  made  expenditures  for  that  purpose 

R.  A.  284,  29  Atl.  927.  in  consequence    of  such    cutting   away. 

The  owner  of  an  island  entitled  to  one-  West  v.  Fox  River  Paper  Co,  82  Wis, 

half  the  water  of  a  channel  because  the  647,  52  N.  W.  803. 

upper  end  of  his  island  extends  above  *Warren  v.  Westhrook  Mfg.  Co.  86  Me. 

the  point  where   another's  dam  abuts  on  32,  26  U  R.  A.  284,  29  Atl.  927. 

the  mainland   does  not  lose  his    right  ^Wcst  v.  Fox  River  Paper  Co.  82  Wii- 

thereto  by  cutting  away  the  upper  end  647,  62  N.  W.  803;  Ludvcig  v.  Overly,  3 

of  his  island,  making  it  lower  down  than  Ohio  Dec.  554. 

the  point  where  sudi  dam  abuts,  in  the  *L.  R.  1  H.  L.  Sc.  App.  Cas.  47,  12 

course  of  the  construction  of  dams  and  Jur.  N.  S.  803,  14  L,  T.  N.  S.  835. 

breakwaters  which  stand  in  the  place  of  *Ir.  L.  R.  21  £q.  560. 
the  removed  portion,  for  the  purpose  of 
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Blackburn  in  Ewing  v.  Colquhouriy^  in  which  he  explained  Bichett  v. 
Mon^  as  holding  that  where  an  erection  is  a  present,  sensible  injuria 
to  the  proprietary  right  t  f  the  owner  of  the  other  part  of  the  alveiLS, 
or  of  the  opposite  bank  of  a  running  stream,  he  may  have  it  removed, 
on  the  ground  that  there  is  a  present  injury  to  the  right  of  property 
if  it  is  impossible  to  predicate  that  it  may  not  produce  serious  damage 
in  future,  though  the  complaining  party  is  not  yet  in  a  position  to 
<[ualify  present  damage.  In  discussing  the  Bickett  Case,  FitzGibbon, 
L.  J.,  said  that  the  plaintiff  in  the  Belfast  Case  seemed  to  press  the 
<lecision  in  the  Bickett  Case  beyond  the  point  which,  in  Ewing  v. 
Colquhoun,  it  was  explained  as  intended  to  go,  the  plaintiff  having  oon- 
u»nded  that  in  the  Bickett  Case  all  he  had  to  show  was  an  erection  in 
the  alveus  of  the  stream,  and  that,  at  the  moment  he  showed  that,  the 
Liirden  of  proof  was  thrown  upon  the  defendants,  and  the  erection 
iind  continuance  of  the  weir  became  illegal  unless  the  defendants 
could  prove,  not  only^the  absence,  but  the  impossibility,  of  injury  to 
tlie  plaintiffs.  To  this,  f  itzGibbon,  L.  J.,  said  that  such  was  not  the 
law,  as  it  would  be  impossible  for  the  owners  of  a  weir  to  sustain  such 
a  burden  of  proof,  and  scarcely  a  weir  erected  in  the  United  Kingdom 
could  have  originally  escaped  condemnation  as  an  unlawful  structure 
if  this  was  the  law.  Every  erection  in  alveus  fluminis  must  to  some 
i'xtent  interfere  with  the  flow  of  the  stream,  and  every  mill  weir  is  in 
fact  erected  for  the  purpose,  and  has  the  effect,  of  altering  and  delay- 
ing the  natural  flow;  and  he  did  not  think  the  Bickett  Case  was  in- 
tended so  to  decide, — at  least  in  any  other  case  than  that  of  ex  adverse 
or  immediately  adjacent  property.  But  the  court  held  in  the  case 
under  consideration — that  is,  the  Belfast  Case — that  the  erection  of 
the  weir  did  actually  injure  tlie  plaintiff.*  The  rule  that  a  riparian 
proprietor  cannot  erect  a  structure  which  would  disturb  the  course  of 
a  stream  without  the  consent  of  the  opposite  proprietor  applies  to  a 
tidal  river  as  well  as  a  nontidal  one,  although  no  material  injury  is 
inflicted  on  the  opposite  proprietor;  and  this  is  not  affected  by  the 
rule  that  proprietors  on  the  seashore  may  treat  the  sea  as  a  common 
enemy,  and  construct  embankments  for  their  protection,  as  such  rule 

•  I/.  R.  2  App.  Caa.  839.  eoiirae  of  time,  become  a  right.  Jardine 

*  It  is  not  necessary  that  riparian  v.  Simon,  N.  B.  Eq.  Cas.  1. 
proprietors  who  are  maintaining  work^  The  fact  that  one  building  a  structure 
in  a  stream  for  preventing  floods,  and  in  the  alveus  of  a  stream  is  not  the 
are  using  the  stream  for  sewerage  and  owner  of  any  part  of  the  alveus  does 
pondage  purposes,  shall  show  actual  not  prevent,  but  rather  strengthens,  the 
damage  before  being  entitled  to  restrain  application  of  the  doctrine  of  Biekett  v. 
one  of  the  proprietors  from  erecting  Morris^  so  as  to  entitle  a  riparian  pro- 
atnictures  in  the  bed  of  the  stream,  as  prietor  who  may  possibly  be  injured  by 
such    acts,    if    acquiesced    in,    will,    in  the  structure,  to  restrain  its  construe- 
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is  limited  to  the  seashore  and  does  not  apply  to  a  tidal  river.'  The 
rule  as  thus  developed  prevents  the  erection  of  embankments,  levees^ 
piers,  or  other  structures,  the  eflFect  of  which  will  be  to  force  the 
water  over  onto  land  of  the  opposite  proprietor.*  But  if  one  riparian 
owner  divert  the  water  by  a  structure  on  his  own  bank,  and  drive  it 
into  the  field  of  his  neighbor  on  the  opposite  side,  so  as  to  force  the 
latter  to  erect  a  wall  to  stop  the  water-break,  the  former  cannot  main- 
tain an  action  for  damages  if  the  latter  will  cause  the  water  to  "eddy," 
or,  in  time  of  freshets,  to  overflow  another  part  of  his  landJ  Thi 
question  now  arises  as  to  how  far  one  owner  may  place  structures  ou 
his  shore  which  will  interfere  with  the  flood  water  of  the  river,  al- 
though the  effect  is  to  increase  its  depth  upon  the  opposite  property. 
As  will  be  seen  in  a  subsequent  chapter,®  some  of  the  courts  treat  flocMl 

tion.     Palmer  ▼.  Peraae,  Ir.  Rep.  11  Eq.  thereby    causing    an    unnatural     flow 

616.  through  the  other  channel,    which,    ii^ 

Kittv.  Oen.  ▼.  UmsdaUy  L.  R.  7  Eq.  time  of  freshet,  washes  out  the  brid«:c 

377,  38  L.  J.  Ch.  N.  S.  335,  20  L.  T.  N.  erected  by  the  other  town.    Topahani  v. 

S.  64,  17  Week.  Rep.  219.  JAaJion,  66  Me.  449. 

*  A  proprietor  of  hind  on  the  bank  6t  The  Dehiware  and  Raritan  Canal  Com- 
a  river  may  restrain  the  construction  pany,  though  authorized  to  make  and 
of  a  mound  by  the  opposite  proprietor  maintain  a  public  canal  and  improve 
which  would,  if  completed,  in  times  of  navigation  on  the  Raritan  river,  for  pub- 
ordinary  flood  throw  the  waters  of  the  lie  benefit,  but  private  profit,  is  yet  a 
river  onto  his  grounds  so  as  to  overflow  private  corporation ;  henoe,  not  exempt 
and  injure  them.  Menziea  ▼.  Breadal-  from  damages,  even  if  remote  and  con- 
5ane,  3  Bligh  N.  R.  414.  sequential,  such  as  the  washing  of  land 

A  railroad  company  which  constructs  on  the  opposite  shore  by  the  narrowing 

and  maintains  dikes  so  as  to  change  the  of  the  channel,  due  to  the  obetructicn 

natural  channel  of  a  stream  from    the  and  interference  with  the  natural  flow 

side  on  which  they  are  constructed  to  of  the  river,  to  the  injury  of  a  riparian 

the  opposite  side,  and  force  the  current  owner.  Ten  Eyck  v.  Detatoare  d  R.  Ca/nal 

directly  against  opposite  lands,  is  lia-  Co.  18  N.  J.  L.  200,    37  Am.  Dec  233. 

ble  to  one  in  possession  thereof  under  A  city  is  liable  for  an  injury  from  a 

the  homestead  laws,  and  who    has    ob-  permanent  improvement  made  by  it  on 

tained  a  receipt  from  the  receiver  of  the  the  bank  of  a  water  course  in  such  a  way 

land  oflice,  for  damages  occasioned  bv  as  to  narrow  the  channel  and  wash  and 

the  washing  away  of  a  portion  thereof,  injure  private  property  on  the  oppositi^ 

Oulf,  C,  d  8.  F,  R,  Co,  v.  Clark,  2  Ind.  bank;  but,  the  improvement  being  per- 

Terr.  319,  61  S.  W.  962.  manent   in   character,   only   one   action 

One  who  narrows  a  stream  by  driving  can  be  maintained  therefor,  the  right  to 

piles  and  filling  out  to  them,  in  order  which  accrues  on  the  completion  of  the 

to  protect  his  abutting  land,  is  liable  structure  and  is  barred  at  the  end  of 

for  injury  thereby  caused  by  flooding  in  two  years,  under  Kan.  Civ.  Code,  f  1«. 

time  of  freshet,  to  land  on  the  opposite  subd.  3.     Parker   v.  Atehiaon,  58   Kan. 

side  of  the  stream.    Hartshorn  v.  Chad-  29,  48  Pac.  631. 

dock,  135  N.  Y.  116,  17  L.  R.  A.  426,  31  'Wilhelm  v.  Burleyson,  106  N.  C.  381. 

N.  E.  997.  Affirming  40  N.  Y.  S.  R.  953,  11  8.  E.  590. 

16  N.  Y.  Supp.  714.  'See  post,  chapter  xxnc. 

Where  a  highway  has    been    located  •Barnes  v.  Marshall,  68  Cal.  569,  10 

across  two  towns  the  boundary  between  Pac.  116;  Farquharson  v.  Farquharson, 

which  is  on  an  island  in  a  stream,  the  dted  in  3  Bligh  N.  R.  421. 

one  town  will  be  liable  if  it  carries  its  A  riparian  owner  may  construct  the 

portion  of  the  road  to  the  island  on  a  necessary  embankments,  dikes,  or  other 

dump  instead  of  bridging  a  portion  of  structures  to  maintain  his  bank  of  the 

the  stream  which  is  a  torrent  at  times,  stream  in  its  original  condition,  or  t» 
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water  as  surface  water  and  apply  to  it  the  oommon  enemy  rule,  under 
which  everyone  may  fight  it,  regardless  of  the  injury  to  his  neighbor. 
This  is  not,  however,  the  rule  of  right  and  justice,  and  has  no  rightful 
application  to  the  settlement  of  the  question  of  the  right  to  deal  witli 
flood  water.  On  the  otJier  hand,  the  application  of  the  rule  that  there 
can  be  no  interference  with  the  flow  of  the  wat-er  of  the  stream  would 
prevent  many  needed  improvements  and  be  a  serious  detriment  to  the 
development  of  the  country.  Moreover,  such  rule  is  not  necessary,  be- 
cause, while  the  effect  of  the  flood  water  is  serious  at  times,  and  casting 
it  upon  another's  property  in  increased  quantities  may  be  a  trespass, 
yet  its  effect  is  not  so  serious  as  the  turning  of  the  current  of  the 
stream  dii*ectly  against  the  opposite  banks.  In  the  former  case  the  wa- 
ter flows  over  the  surface  and  has  much  less  effect  than  the  latter. 
Approaching  the  examination  of  the  decisions  which  have  dealt  with 
the  question  under  discussion  there  are  some  principles  which  are  not 
disputed.  The  owner  of  one  bank  may  erect  structures  to  protect  his 
bank  in  its  original  condition.®  But  he  cannot  erect  embankments 
in  the  stream  for  the  purpose  of  reclaiming  land,  the  effect  of  which 
is  to  destroy  the  opposite  bank.^*  Nor  can  he  erect  structures  for  the 
protection  of  his  own  banks  in  such  a  way  as  to  change  the  natural 
flow  of  the  water  and  cast  it  upon  his  neighbor's  land.^^  It  has  been 
held  that  one  owner  might  raise  his  bank  so  as  to  confine  the  water  to 
the  channel  in  times  of  fiood.^^  But  in  such  cases  the  limitation  is 
made  that  in  so  doing  he  must  not  cause  injury  to  the  lands  or  prop- 
erty of  other  persons.  The  limitation  goes  a  long  distance  towards 
destroying  the  rule.     A  basin  of  a  given  size  is  necessary  to  hold  the 

rmtore  it  to  that  condition  and  bring  »  breakwater  to  protect  his  land  from 
the  stream  bade  to  its  natural  course;  being  washed  away  by  the  gradual 
and,  if  he  does  no  more,  riparian  owners  changing  of  the  channel  of  a  river,  there- 
upon the  opposite  or  upon  the  same  side  by  raising  the  water  therein  so  that  it 
of  the  stream  can  recover  no  damages  encroaches  upon  the  land  of  a  proprie- 
for  the  injury  his  action  causes  them,  tor  on  the  opposite  bank.  Ibid, 
(Julf,  C.  <€  8,  F.  R,  Co,  V.  Clark,  41  C.  C.  So,  one  interested  in  the  navigation 
A.  597,  101  Fed.  678.  of  a  stream  may  repair  a  break  in  its 

The     riparian     proprietors     upon     a  banks  with  the  consent  of  the  owner  of 

stream  the  channel  of  which  is  gradually  the   land    where    the   break   occurs,  al- 

changing  may  protect  themselves  against  though  the  effect  is  to  cast  the  water 

anticipated   encroachments     upon   their  against  the  banks  of  other  riparian  own- 

land  by  rubbling,  or  the  securing  of  the  crs  to  their    injury.     Slaier  ▼.  Fox,   5 

bank  in  any  way   that   shall   keep   the  Hun,  644. 

channel   in  its  present  location,  if  the  ^De  Baker  y.  Routhem  California  R. 

land  of  the  proprietor  above  or  on  the  Co.  100  Cal.  257,  39  Pac.  610. 

opposite  bank  is  not  thereby  injured  or  ^Wallace  v.  Dretc^  59  Barb.  413;  Ord- 

flowed.    Oerrish  v.  Clough,  48  N.  H.  9,  icay  v.  Canisteo,  66  Hun,  569,  21  N.  Y. 

2  Am.  Rep.  165,  97  Am.  Dec.  561.  Supp.  844. 

The  doctrine  of  reasonable  use,  as  ap-  "Trafford  v.  King,  2  Gromp.  k  J.  265, 

plied    to   water   courses,   has   reference  1  Moore  ft  8.  401 ;  Parker  v.  Jitchison,. 

merely  to  the  use  of  the  water,  and  is  58  Kan.  29,  48  Pac.  631. 
not  applicable  to  a  case  where  one  erects 
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water  which  naturally  belongs  to  a  water  course,  and  if  it  is  cut  off 
on  one  side  it  must  be  enlarged  on  the  other ;  so  that  the  raising  of  one 
of  the  banks,  preventing  the  water  from  occupying  the  flood  channel 
on  that  side,  necessitates  its  occupying  proportionately  more  space 
on  the  opposite  side,  and  the  increase  of  the  water  there  must,  of  ne- 
cessity, cause  injury  to  tlie  landowner ;  and  the  act  is  a  direct  violation 
of  the  maxim  Sic  viere  luo  ut  alienum  non  Icedas,  in  that,  for  the 
purposj  of  relieving  his  own  property  of  a  burden,  the  owner  merely 
transfers  it  to  his  neighbor.  Some  of  the  cases  have  made  the  ques- 
tion of  liability  depend  upon  whether  or  not  the  current  of  the  stream 
was  changed  by  raising  the  banks  on  one  side,  holding  that  there  was 
liability  in  case  it  was.^^  But  the  broader  rule  that  the  owner  of  one 
bank  cannot  turn  the  water  onto  his  opposite  neighbor  is  very  ancient 
VatteP*  states  that  no  embankment  can  be  raised  the  tendency  of 
which  is  to  throw  the  water  upon  the  opposite  bank.  And  that  is  the 
rule  which  has  been  adhered  to,  more  or  less  strictly,  by  the  current 
of  authority.  ^^     It  is  also  the  rule  of  justice  and  right.    If,  for  the 


^Menziea  v.  Breadalhone,  3  Wils  &  S. 
2?.5;  Traffard  v.  King,  2  Croinp.  &  J. 
265,  1  Moore  &  S.  401. 

In  Menzies  v.  Breadalhane,  3  Bligh  N. 
R.  421,  the  chancellor,  in  distingnishing 
Farqvharson  v.  Farquharaon,  cited  in 
3  Bligh  N.  R.  421,  where  it  was  held 
that  the  proprietor  on  one  side  of  the 
river  miglit  erect  a  mound,  said  that  the 
river  in  that  case  had  been  changing  its 
course  and  the  mound  was  constructed 
to  prevent  a  further  change.  The  mound 
erected,  therefore,  was  not  to  have  the 
effect  of  altering  tlie  old  course  of  the 
river  as  in  the  ifenziea  Case,  but  to  pre- 
vent the  old  course  of  the  river  from  be- 
ing altered,  and  that,  independent  of  this 
distinction,  there  was  evidence  to  show 
that  a  considerable  part  of  the  mound 
wa«  built  on  old  foundations.  Tliere 
was  further  evidence  that,  according  to 
the  custom  of  that  part  oif  the  country, 
proprietors  on  opposite  sides  of  the 
rivers  had  embanked  against  each  other, 
and  that  the  proprietor  on  the  opposite 
bank  in  this  particular  case  had  himself 
embanked  for  the  purpose  of  preventing 
the  overflow  of  water  on  his  side;  and 
that  the  damage  inflicted  on  the  opposite 
proprietor  was  a  trifling  damage,  while 
the  lana  on  the  aide  where  the  bank  was 
constructed  would  have  been  destroyed 
without  it. 

"Book  1,  chap.  22. 

^Burtrell  v.  Hohaon,  12  Gratt.  322,  65 
Am.  Dec.  247 ;  FarrU  v.  Dudley,  78  Ala. 


124,  56  Am.  Rep.  2i:  Burke  v.  Sanitary 
Dist,  152  111.  125,  38  N.  E.  670. 

One  who  has  conveyed  to  a  railroad 
company  a  right  of  way  across  his  land 
has  no  right  to  construct  a  levee  par- 
allel to  the  bank  of  the  river  upon  his 
land  and  along  the  right  of  way,  in  such 
manner  as  to  hold  flood  water  so  that 
it  will  endanger  the  bridge  and  embank- 
ments of  the  railway,  and,  by  flooding 
the  lands  of  the  opposite  shore,  subject 
the  railway  company  to  suits  for  dam- 
ages. Cairo,  V,  it  C.  R.  Co.  v.  Breroort, 
25  L.  R.  A.  527,  62  Fed.  129. 

The  danger  to  the  land  of  a  riparian 
owner  on  a  creek,  which  curves  sharply 
into  his  land  along  an  abrupt  bank  ol 
loose  soil,  from  the  maintenance  of  a 
breakwater  on  the  opposite  side  of  the 
stream,  the  effect  of  which  will  be  great- 
ly to  increase  the  natural  tendency  of 
the  stream  to  wash  from  his  bank  on 
the  outside  of  the  curve  during  sudden 
freshets,  to  which  the  stream  is  subject, 
— is  probable  and  imminent,  entitling 
him  to  maintain  an  action  for  a  manda- 
tory injunction  to  abate  the  breakwater 
as  a  nuisance.  'Siicholson  v.  Qetchell,  96 
Cal.  394,  31  Pac.  265. 

But  a  preliminary  injunction  against 
the  allied  unlawful  erection  of  a  re- 
taining wall  along  a  river  bank  in  such 
a.  way  as  to  fill  the  channel  and  deflect 
the  stream  against  the  opposite  shore 
will  not  be  continued  when  the  rights  of 
the  complaining  riparian  proi»ietor  an 
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protection  of  property  and  the  development  of  the  country,  it  is  nec- 
essary to  confine  the  waters  to  the  channel  of  the  stream,  it  can  easily 
be  done  under  the  governmental  power  to  make  needed  improvements, 
hy  raising  banks  on  both  sides  of  the  stream  alike;  and  one  owner 
should  not  be  permitted  to  take  the  matter  into  his  own  hands,  and 
thereby  injure  or  destroy  the  property  of  his  neighbor.  This  rule 
prevents  the  construction  of  a  solid  embankment  along  the  stream  by 
a  railroad  company  the  effect  of  which  is  to  cast  the  water  in  greater 
quantities  onto  the  opposite  shore.^*  The  New  York  court  of  appeals 
in  Moyer  v.  New  York  C.  &  H,  B.  R.  Co}'^  seems,  at  first  sight,  to 
\ye  out  of  harmony  with  the  cases  upon  the  subject  elsewhere.  In  it, 
the  court,  after  holding  that  the  finding  of  the  referee  that  the  bed  of 
the  stream  had  been  infringed  upon  was  not  supported  by  the  evi- 
<ience,  held  that  the  railroad  company  was  authorized  by  law  to  con- 
:stmct  its  road  upon  its  o^vn  land ;  and,  if  it  constructed  it  in  a  skilful 
and  proper  manner,  it  could  not  be  made  responsible  to  persons  receiv- 
ing incidental  or  consequential  damages.  The  court  said  there  was  no 
allegation  or  proof  that  it  was  not  necessary  and  proper  for  the  coni- 
]iany  to  raise  the  bed  of  its  road,  nor  that  it  was  unskilfully  or  im- 
properly done.  On  the  contrary,  it  was  expressly  found  that  the  em- 
bankment was  built  in  a  workmanlike  and  skilful  manner.  The 
court  then  concluded  that,  since  the  railroad  company  had  authority 
from  the  legislature  to  construct  the  work,  it  was  not  liable  for  conse- 
<iuential  damages  inflicted  by  it  The  decision  is  thus  seen  to  be 
placed,  not  on  the  general  rule  that  there  is  no  liability  for  injury  to 
opposite  owners  by  the  construction  of  embankments,  but  on  the 
ground  that  the  act  of  the  railroad  company  having  been  authorized 
by  the  legislature  the  company  was  protected  from  liability  by  such 
legislative  authority.  That  support  for  the  decision  has  been  re- 
moved by  subsequent  decisions  in  that  state,  so  that  the  Moyer  Case 

not  defined,  and  it  ^s  not  apparent  that  from  fresYieta  and    overflows,    provided 

his  property  will  Ihj  injured.  Patterson's  such  ditching  and  embanking  does  not 

Appeal,  12ft  Pa.  109,  18  Atl.  663.  divert  the  water  from  its  natural  chan- 

^Freeland  v.  Pennsylvania  R.  Co.  197  nel,  where  its  embankment  causing  the 

Pa.  529,  68  L.  R.  A.  206,  80  Am.  St.  Rep.  overflow  of  such  lands  was  not  construct- 

850,    47    Atl.    745 ;  O'Conncll     v.    East  ed  for  the  protection  of  its  land,  but  for 

Tcnne««ce,  V.  d  O.  R.  Co.  87  Ga.  246,  13  the  purpose  of  laying  its  road  thereon, 

L.  R.  A.  394,  27  Am.  St.  Rep.  246,  13  S.  and  did  divert  the  water  from  its  nat- 

HJ.  489.  ural  channel.    0*Connell  v.  East  Tem^s- 

A  railroad  company  is  not  protected  «ce,  V,  d  G.  R.  Co.  87  Ga.  246,  13  L.  R. 

against  liabilit]|r  for  damages  occasioned  A.  394,  27  Am.  Stw  Rep.  246,  13  S.  E. 

by  the  overflowing  of  lands  on  the  oppo-  489. 

site  side  of  a  river  during  freshets,  by  a  "  88  N.  Y.  356. 

<'tatute  authorizing  the  owners  of  land  The  same  principle  had  been  applied 

on  water  courses  to  ditch  and  embank  in  Bellinger  v.  Netc  York  C.  R.  Co.  23 

their   lands   for   the   protection  thereof  N.  Y.  42. 
Vol.  11. — Waters,  109. 
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can  no  longer  be  regarded  as  authority.  In  Mundy  v.  New  York,  L, 
E.  £  W.  R.  Co}^  which  involved  the  question  of  the  alteration  of  the 
flow  of  flood  water,  the  court  examined  very  fully  the  weight  which 
should  be  given  to  the  Moyer  Case,  and  it  was  held  that  the  New  York 
court  of  appeals  had  adopted  the  rule  that  the  statutorj'  sanction 
which  will  justify  an  injury  to  private  property  must  be  express,  or 
must  be  given  bj-  clear  and  unquestionable  implication  from  the 
powers  expressly  conferred,  so  that  it  can  fairly  be  said  that  the  legis 
lature  contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury ;  and  that,  where  the  terms  of  a  statute  giving  authority  to  a 
railroad  corporation  are  not  imperative,  but  permissive,  this  does  not 
confer  license  to  commit  nuisance,  although  what  was  contemplated 
by  the  statute  cannot  be  done  without  doing  so.  The  rule  as  established 
by  the  foregoing  decisions  does  not  prevent  the  riparian  owner  from 
making  any  improvement  upon  his  own  land.  The  limits  of  \d^ 
right  are  governed  by  the  rule  of  reasonableness,  and  are  well  stated 
in  Crawford  v.  Bambo,^^  as  follows :  A  riparian  proprietor  who  con 
stTucts  an  embankment  on  a  stream  for  the  benefit  of  his  own  land 
will  not  be  held  liable  for  its  unforeseen  results  to  another  propri 
etor,  if,  at  the  time  of  its  construction,  he  exercised  the  care  and  skill 
of  an  ordinarily  skilful  and  intelligent  man ;  but,  after  the  oocurrence 
of  an  or<linary  flood  has  shown  the  tendency  of  the  embankment  U» 
occasion  injury  to  another  proprietor,  and  that  its  effect  will  be  to 
continue  to  do  so  at  each  recurring  flood,  his  liability  from  such  time 
will  be  the  same  as  if  he  coidd  have  foreseen  the  result  in  the  first  b- 
stance.  In  that  case  it  was  held  that  the  owners  of  land  on  the  in- 
terior bank  of  a  bend  in  a  river,  who  construct  an  embankment  run 
ning  back  from  the  stream  for  the  purpose  of  preventing  its  water> 
at  flood  times  from  flowing  upon  their  property,  which  embankment 
acts  necessarily  as  a  partial  dam  to  the  flood  water,  the  natural  and 
probable  consequence  of  which,  at  such  flood  times,  is  to  cause  the 
water  to  overflow  and  damage  the  lands  on  the  opposite  bank,  are  lia- 
ble to  the  owners  tliereof  for  the  damages  sustained  tliereby.  The 
construction  of  mounds  and  fenders  by  landowners  adjoining  a 
stream,  for  the  purpose  of  confining  flood  water,  thereby  raising  the 
height  of  the  stream  to  the  injury  of  an  aqueduct  crossing  it  at  a  lower 
point  is  not  unlawful  where  the  aqueduct  and  embankment  have 
penned  back  the  water  onto  the  lands  above,  thereby  justifying  the 
landowner   in  constructing   the   mounds.*^      A   riparian   proprietor 

»  75  Hun,  479,  27  N.  Y.  Supp.  4G9.  '•44  Ohio  St.  279,  7  N.  E.  429. 

See  discussion  of  the  effect  of  a  legie-        ^rafford  v.  King,  2  Cromp.  &  J.  265, 
lative  arrnnt  of  authority  in  §  904  post.    \  Moore  &  S.  40l/ 
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^vhose  lands  have  been  injured  by  the  construction  of  an  embankment 
on  the  land  of  another  proprietor  may  enjoin  the  maintenance  thereof 
or  cause  it  to  be  abated  as  a  nuisance,  if  he  has  no  adequate  remedy  at 
law.**  The  right  of  a  riparian  owner  to  make  a  new  bank  for  a  nav- 
igable river  which  forms  the  boundary  between  states,  or  turn  the 
waters  upon  lands  upon  the  opposite  side  of  the  river,  is  not  a  local 
question,  but  one  dependent  on  the  general  principles  of  law,  in  re- 
spect to  which  the  decisions  of  the  state  courts  are  not  controlling  upon 
the  Federal  courts.-^  Neither  riparian  owner  has  any  right  to  alter 
the  flow  of  the  water  within  the  channel  to  the  injury  of  the  other.** 

531.  Constmotion  of  dam. —  Where  the  conmion  law  prevails^  the 
owner  of  one  shore  cannot  construct  a  dam  beyond  the  center  of  the 
stream  onto  the  land  of  the  opposite  owner  without  his  consent.^ 
This  rule  has  been  held  to  have  been  changed  by  the  Federal  statute,, 
which  made  the  opposite  owners  tenants  in  common  of  the  bed  of  the 
stream,  so  that  each  owner  may,  under  that  statute,  erect  dama 
across  the  stream  provided  he  does  not  thereby  injure  his  cotenant.*^ 
The  owner  of  one  shore  may  erect  a  wing-dam  to  utilize  the  power  on 
his  side  of  the  stream,  and  the  opposite  bwTier  cannot  object  thereto 
nor  to  the  manner  in  which  he  utilizes  the  water.  The  opposite  pro- 
prietor  has  no  interest  in  such  a  dam,  nor  right  to  its  use.'  In  order 
to  legalize  the  construction  of  a  dam  across  the  stream  the  consent  of 
both  owners  is  necessary,  unless  one  has  obtained  the  right  by  adverse 

'^Crawford  ▼.  Bamho,  44  Obio  St.  270,  that  the  bed  of  the  water  course  should 
7  N.  £.  429.  be  shown  to  belong  to  the  applicant  or 
But  an  injunction  will  not  be  granted  to  the  commonwealth.  Richards  v. 
at  the  suit  of  a  riparian  owner  to  re-  Hoame,  2  Wash.  (Va.)  36. 
strain  the  maintenance  of  an  embank-  But  where  the  person  applying  owned 
ment  by  an  oppoaite  owner  to  prevent  land  on  both  sides  of  the  stream  it  ia 
the  flooding  of  his  own  land  in  times  of  said  by  Carrington,  J.,  in  Wroe  v.  Har- 
high  water,  on  the  ground  of  the  threat-  ria,  2  Wash.  ( Va.)  126,  that  the  pre- 
ened overflow  of  the  former's  land  by  sumption  is  that  the  bed  of  it  belongs  to 
reason  thereof,  where  it  does  not  appear  him  and  therefore  it  is  unnecessary  for 
how  often  in  the  past  the  stream  has  him  to  set  it  forth  in  his  application  to 
overflowed    its  bank  nor  how  much  of  the  court. 

the  plaintiff's  land  had  been,  or  is  liable  'Moffott  v.  Brcicer,  1  6.  Greene,  348. 

to  be,  overflowed  at  such  times  in  con-  ^An  opposite  riparian  owner  cannot  oom> 

sequence   of  the  embankment  nmde  or  pel  his  neighbor,  who  has  constructed  a 

threatened  to  be  made.    Blaine  v.  Brady,  wing-dam  on  his  own  side  of  the  stream, 

64  Md.  373,  1  Atl.  609.  to  take  the  water  at  the  point  where  the 

'HyOiro  V.  rf  0.  Rn  Co,  v.  Brevoort^  25  dam  abuts  on  tho  sliove,  if  it  can  be  moro 

U  R.  A-  627,  62  Fed.  129.  advantageously     taken     some     distance' 

'HJhaifieid  v.  Wilson,  31  Vt.  358.  higher  up  the  stream,  where  he  has  no 

^lAndeman  v.  lAndsey,  69    Pa.   93,   8  interest  in  the  dam,  and  the  flow  of  the 

Am.  Rep.  219.  water  in  the  stream  is  not  affected  in- 

It  appears  that,  under  the  early  laws  juriously  to  his  right.    Pinney  v.  Luce, 

of  Virginia,  to  entitle  one  owning  lands  44  Minn.  367,  46  N.  W.  561 ;  Olney  v., 

on  one  side  of  any  water  course  to  con-  Fenner,  2  R.  I.  211,  57  Am.  Dec.  711. 

struct  a  dam  therein  it  was  necessary 
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use."*  The  extent  to  which  such  rights  can  be  acquired  is  treated  in  a 
subsequent  section.^  The  grant  by  the  owner  of  land  on  one  side  of  a 
stream  to  the  owner  of  land  on  the  opposite  side,  of  a  right  to  connect  a 
dam  across  the  stream  with  the  grantor's  land,  confers  a  perpetual  ease- 
ment therein  and  involves  the  right  to  use  and  occupy  the  grantor? 
land  for  the  purpose  of  a  dam  so  long  as  the  same  is  kept  up.*  When  an 
easement  to  abut  a  dam  on  another's  land  has  once  been  acquired  it 
cannot  be  extinguished  contrary  to  the  wish  of  the  owner  of  the  domi- 
nant estate,  except  by  an  absolute  denial  of  the  right,  followed  by  aii 
enjoyment  inconsistent  with  its  existence  for  a  period  of  twenty-one 
years."  And  the  right,  when  acquired,  is  a  valuable  right  which  can- 
not be  taken  aw-ay  from  the  owners  devisee  without  compensation.*' 
The  agreement  under  which  the  dam  is  constructed  may  provide  for 
the  quantity  of  water  which  each  owner  shall  be  entitled  to  use.*  Merc 
neglect  to  contribute  to  the  maintenance  of  a  dam,  as  stipulated  in  th( 
covenant  between  two  opposite  riparian  owners,  will  not  cause  a  for- 
feiture of  the  privilege  or  easement  vested  by  the  deed, — espeeialh 
when  botli  parties  are  equally  negligent,  as  either  could  repair,  and 
sue  for  contribution.'^*  If  a  dam  is  thrown  across  the  stream  withoui 
authority  the  one  upon  whose  property  it  is  wrongfully  located  may 
remove  so  much  of  it  as  is  upon  his  property.'^  And  notice  need  not 
be  given  of  intention  to  do  so.^^  The  one  removing  the  dam  will  noi 
be  liable  for  injuries  resulting  to  the  property  of  the  wrongdoer  un- 
less thej'  were  inflicted  wantonly, — especially  if  the  dam  was  injuring 
his  property.'**     The  South  Carolina  court  held  that  one  who  is  about 

*Odiorn  v.  Lyfordy  0  N.  H.  502,  32  Am.  such  refusal,  such  as  expenses  of  ooun 

Dec.  387 ;  BUsa  v.  Rice,  17  Pick.  23.  sel,  witnesses,  etc.     Miller   v.   JwmIwh 

Where  one  of  two  opposite  riparian  Canal  Co.  53  Barb.  590. 

proprietors,  without  title  either  by  grant  •  See  post,  §  532. 

or  prescription  to  the  farther  shore  or  ^Sanitary  Dist.  v.  Adam,  179  IlL  406, 

the  water  privilege,  each  owning  to  the  53  N.  E.  743. 

centre  of  the  stream,  has  for  many  years  ^lAndeman  v.   lAndsey,   69  Pa.  93,  i^ 

maintained   a  dam  extending  from  his  Am.  Rep.  219. 

own  to  his  neighbor's  bank,  and  diverted  *8anitary  Dist,  v.  Adam,  179  III.  406. 

water  through  a  ditch  to  his  mill,  he  has  53  N.  E.  743. 

no  cause  of  action  against  the  other  for  *Haniiary  Dist.  v.  Adam,  179  IlL  406. 

destroying  half  of  the  dam  from  the  lat-  53  N.  E.  743. 

ter's  side,  notwithstanding  the  defend-  The  question  of  the  utilization  of  the 

ant  had  never  appropriated  the  water  to  power  created  by  a  dam  is  discussed  in 

any   special   use   and   although   the  act  §  471,  ante, 

deprived  plaintiff's  mill  of  all  running  "Lirt<fewa»  v.  Lindsey,  69  Pa.  93,  8 

power.     Adams  v.  Barney,  25  Vt.  225.  \m.  Rep.  219. 

A  corporation  which  having  agreed  to  ^^Rtchardson  v.  Emerson,  3  Wis.  319, 

submit  to  arbitration  the  amount  to  be  02  Am,  Dec.  694. 

awarded  a  landowner  forthe  right  to  abut  ^^Broum  v.  Spalding,  1  Pittsb.  361. 

a  d^im  on  his  property  will,  in  case  it  re-  ^Marsh  v.  Brooks,  2  Hill  L.  427. 

vokes  the  arbitration  before  the  award.  Where  one  erects  a  dam  partly  upoii 

be  li-^ble  to  the  landowner  for  all  dam-  his  own  land  and  partly  upon  adjoining 

ages  he  has  sustained  in  consequence  of  land,    the    adjoining    owner    may   tear 
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to  remove  a  dam  which  has  been  oonstnicted  across  a  stream  and  is 
flooding  his  land  need  not  give  notice  to  the  owner  of  the  dam  for  the 
purpose  of  enabling  him  to  protect  his  property,  where  he  had  previ- 
ously sued  such  owner  for  the  injury  resulting  from  the  dam,  thereby 
practically  notifying  him  of  his  objection  to  its  continuance.^*  That 
decision  appears  to  place  a  limitation  upon  the  general  rule.  But 
that  result  occurred  merely  because  the  court  was  applying  the  rule 
to  the  facts  of  the  case.  Notice  is  not  necessary  in  any  case  unless 
the  one  upon  whose  land  the  dam  is  placed  has  acquiesced  in  the  tres- 
pass, 80  Aat  it  it  will  result  in  a  hardship  for  him  to  revoke  the  im- 
plied license  without  giving  notice.  When  one  is  lawfully  engaged 
in  pulling  down  the  part  of  a  dam  resting  on  his  land,  and  those  who 
are  assisting  him  go  on  the  dam  and  raise  the  gates,  letting  out  the 
water,  although  this  latter  act  is  unlawful,  he  will  not  be  liable,  wlien 
the  act  was  not  done  by  his  direction  or  wuth  his  assent,  although  done 
with  a  view  to  aid  in  the  work.^*  To  entitle  a  riparian  owner  to  an 
injunction  restraining  the  defendant  from  rebuilding  a  dam  which 
had  connected  with  the  plaintiff's  land,  it  is  incumbent  on  the  plain- 
tiff to  show  that  the  defendant  had  no  right  to  construct  the  dam  at  the 
time  of  the  institution  of  the  suit;  and,  where  this  is  shown,  the  plain- 
tiff is  entitled  to  have  the  injunction  perpetuated  and  to  recover  costs, 
although  the  defendant,  after  the  institution  of  the  suit,  conncctwl  the 
dam  with  the  land  of  another  person.^*^  For  the  purpose  of  deter- 
mining the  right  to  the  water  power  obtained  by  several  dam.s,  one  of 
which  extends  fi*om  one  shore  of  the  river  to  an  island,  and  another 
from  such  island  to  another  island,  while  the  third  roaches  from  the 
island  to  the  further  shore, — ^such  dams  constitute  a  single  hydraulic 
work,  where  the  use  of  cither  is  impracticable  Avithont  the  others.*^ 

532.  Change  of  natural  rights. —  The  natural  rights  of  the  owners  of 
land  on  the  opposite  sides  of  the  stream  may  be  changed  in  various 
ways.  The  right  to  abut  a  dam  on  the  opposite  shore  may  become 
the  subject  of  grant,  but  the  right  tx)  maintain  it  there  permanently, 
necessitates  a  transfer  of  an  interest  in  the  land,  and  as  such  it  cannot 
pass  by  pai'ol,  but  requires  a  deed, — a  parol  agreement  for  such  right 
being  void  within  the  statute  of  frauds.^     If  the  dam  is  erected  on 

down  in  a  proper  manner  that  part  of  ^^Thomas  v.  Junction  City  Irrig.  Co, 

the  dam    constructed   on   his    land,   nl-  80  Tex.  550,  10  S.  W.  324. 

though  as  a  result  the  entire  dam  falls  "Dexter    v.    Jefferson    Paper    Co.    22 

down.    Wigford  v.  CiU,  Cro.  Eliz.  pt.  1,  nUc.  389.  50  N.  Y.  Supp.  557. 

p.  269.  ^Moulton  v.  Faught,  41  Me.  298 :  ^fum^ 

^*Marah  v.  Brooks,  2  Hill  L.  427.  ford  v.  Whitney/,  15  Wend.  380,  30  Am. 

^Richardson  v.  Emerson,  3  Wis.  319,  Dec.  CO. 
62  Am.  Dec.  604. 


1732  RIOUTO  BETWEEN  INDIVIDUALS.  [|  53t 

the  land  of  the  opposite  owner  merely  by  his  consent,  without  the 
grant  of  a  right,  it  is  personal  property.^  A  grant  of  a  right  to  abut 
a  dam  on  land  of  the  grantor  is  not  void  in  favor  of  subsequent  pur- 
chasers of  the  grantor's  estate  merely  because  no  consideration  is 
mentioned  in  the  deed.'  All  the  parties  to  an  agreement  by  whidi 
the  owners  of  mills  on  one  side  of  a  river  are  given  a  right  to  connect 
their  dam  with  the  opposite  bank  are  necessary  parties  to  a  bill  to  en- 
force the  agreement^  Since  the  right  may  be  conferred  by  grant,  it 
may  also  be  acquired  by  prescription,  which  presumes  a  grant  But 
in  order  to  perfect  title  in  that  manner  the  actual  possession  must  be 
continued  for  the  prescriptive  period.*  The  acquisition  of  a  pre- 
scriptive right  to  abut  a  dam  upon  property,  however,  confers  no  title 
in  the  land.  Only  an  easement  for  the  support  of  the  dam  is  ac- 
quired.^ Not  only  natural  rights  with  respect  to  the  abutting  of  a 
dam  on  the  property  of  the  opposite  owner  may  be  changed,  but  the 
rights  with  respect  to  the  use  of  the  water  in  the  stream  may  also  be 
changed*  This  may  be  effected  by  contract,^  by  estoppel,'  or  by  pre- 
scription.* But  a  prescriptive  right  to  abut  dams  upon  an  island  in 
a  river  does  not  carry  with  or  give  any  right  to  use  the  water  per- 
taining to  either  shore  of  the  island ;  such  right  can  be  acquired  only 
by  prescription,  by  use  of  the  waters  under  claim  of  right  in  hostility 
to  the  rights  of  tbe  riparian  owner,  and  cannot  be  based  upon  nonuser 

*8outhard  v.  BUI,  44  Me.  92,  69  Am.  a  river,  who  acquires  hj  deed  a  {lueei 

Dec.  S6.  of  land  on  the  other  side  and  a  right 

*Boynton  v.  Rees,  S  Pick.  329,  19  Am.  to  draw   a   certain    quantity   of   water 

Dec.  326.  from  a  dam,  has  not,  on  that  account. 

^Burnham  v.  Kemptofiy  37  N.  H.  485.  the  privilege  of  using  his  share  of  the 

*Beidelman  y.  Fcnilh^  6  Watts,  308.  water  from  either  end  of  the  dam  so 

A   prescriptive   right   to  maintain   a  that  he  may  change  back  and  forth  at 

dam  across  a  navigable  river  is  estab-  his  pleasure.    JffumAam  v.  Kempton^  44 

lished  as  against  the  owner  of  land  used  N.  H.  78. 

for  one  end  thereof,  by  the  continuous,  But  one  who  has  a  right  to  all  the  wa- 

ndverse  possession  and  use  of  such  land  ter  when  there  is  not  sufficient  to  ran 

for  that  purpose  for  nearly  forty  years  the  mills  on  both  sides  cannot  erect  a 

finder  color  of  title.  Pioneer  Wood  Pulp  barrier  in  the  stream  to  divert  the  water 

Oo,  T.  Chandoa,  78  Wis.  526,  47  N.  W.  to  his  side.    Curtis  v.  Jaeksony  13  Mass. 

«61.  507. 

The  owner  of  one  end  of  a  dam  may  *The  owner  of  one  bank  of  a  stream 

acquire  a  j^rescriptive    right  in  the  con-  is  not  estopped  from  objecting  to  the  di- 

tinued  maintenance  of  the    other    end.  version  of  the  stream  by  omitting  to  ob- 

Warren  v.  Weitthrook  Mfg.  Co.  88  Me.  ject  when  seeing  the  opposite  owner  coa- 

SSf  35  li.  R.  A.  388,  51  Am.  St.  Rep.  372,  structin^  a  factory  on  his  land,  and  a 

:33  Atl.  665.     But  see  Warren  v.  West-  race  whfch  will  retiun  the  water  to  the 

^trook  Mfg.  Co.  88  Me.  69,  33  Atl.  668.  stream  below  the  land.    Neu)  York  Rub- 

•  The  owner  of  a  dam  can  acquire  no  her  Co.  v.  Rothery,  107  N.  Y.  310,  1  Anu 

title  to  land  by  reason  of  one  end  there-  St.  Rep.  822,  14  N.  E.  269. 

of  abutting  on  another's  land  for  the  pre-  *Bliss  v.  Rice^  17  Pick.  23. 

scriptive   period. — he   only   acquires   an  The  owner  of  one  shore  of  the  stream 

<>nsement  therein.    Trask  v.  Ford,  39  Me.  can  gain  no  prescriptive  right  to  use  the 

i'M.  entire  water  power  by  structures  wholly 

^Thc  owner  of  a  mill  on  one  side  of  on  his  own  side  of  the  stream,  ao  long 
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by  the  owner,  no  matter  how  long  continued.^ ^  The  right  of  a  mill 
owner  to  abut  or  connect  a  dam  with  the  land  of  an  opposite  riparian 
proprietor  must  be  presumed  when  evidence  establishes  its  existence 
substantially  in  the  same  condition  for  fifty  years.  ^^  Where  one  in 
possession  of  mills  on  one  side  of  a  river  has  acquired  water  rights  by 
adverse  user,  the  grantee  under  a  conveyance  of  land  on  the  other 
side  of  the  river,  with  an  appurtenant  mill  privilege,  will  not  acquire 
any  water  rights  which  will  be  inconsistent  with  his,*^  The  right 
will  be  limited  by  the  extent  of  the  user.^^  The  peculiar  use  by  the 
owner  of  one  bank  of  the  stream  of  the  water  power  raised  by  a  dam 
wiU  not  create  an  easement  on  the  opposite  lands  already  subject  to 
mortgage,  as  against  a  purchaser  on  foreclosure.^*  That  one  who, 
with  his  predecessors  in  title,  has  maintained  a  dam  and  diverted 
water  for  over  sixty  years  under  a  claim  of  right,  stated  that  he  owned 
only  to  the  center  of  the  stream  and  asked  if  the  person  addressed 
would  sell  the  title  to  the  other  bank,  who  replied  that  he  would  not, 
but  would  not  interfere  with  the  dam, — does  not  disprove  adverse  poa- 
isession  on  the  ground  of  the  acceptance  of  a  license.^*  Where  suit  is 
brought  to  enforce  prescriptive  rights  to  a  certain  amount  of  water 
power  created  by  a  dam  owned  in  part  by  defendant^  plaintiffs  must 
show  ground  for  equitable  relief  by  alleging  ownership  or  interest  or 
riparian  rights  impaired  by  defendant,  or  equity  will  not  interfere.*® 
The  rights  of  the  parties  may  be  fixed  by  a  judgment  of  court  which 
in  some  manner  changes  the  natural  rights  of  the  parties.^"^ 

as  the  opposite  proprietor  neither  uses  to  the  opposite  sliore,  and  to  use  the  wa- 

nor  seeks  to  use,  nor  makes  any  prepara-  ter  raised  tor  certain  miUs  only,  he  can- 

tion  nor  has  any  occasion  for  the  use,  of  not  claim  the  right  to  use  all  the  water 

the  part  of  the  stream  to  which  he  is  held  hy  the  dam  so  as  to  deprive    the 

entitled.    Pratt  y.  Lamsan,  2  Allen,  275.  owniers  on  the  opposite  shore  of  their 

^Dexter   v.    Jefferson    Paper   Co.   22  water  rights.    Burnham  v.  Kempton,  44 

Misc.  3S9,  60  N.  Y.  Supp.  557.  X.  H.  78. 

^^Veasne  v.  Dioincl,  50  Me,  479.  In  that  case  Sargent,  J.,  said  that  the 

Where  an  owner  of  land  on  one  side  same  proof  of  user  which    establishes   a 

of  a  stream,  upon    which    he   has   long  prescriptive  right   to   maintain   a   dam 

maintained  a  dam  built  to  the  opposite  across  a  river  and    to  use   therefrom    a . 

bank,  takes  from  the  owner  of  the  op-  certain  quantity  of  water  is  equally  con- 

poeite  bank  a  lease  of  the  land    there  elusive     for   the    benefit    of    the    party 

situated,  "together  with  the  benefit  and  against  whom  the  right  is  attempted  to 

use  of  all   falls  and   water   thereupon,  be  set  up,  to  establish  the  limitations  of 

mnninff  through,  or  adjoining  the  prem-  that  right. 

ises,"  ne  is   precluded   from   thereafter  ^*Difer  v.  Cranston  Print  Works  Co.  22 

claiming  an  adverse,  exclusive  user  of  R.  I.  506,  48  Atl.  791. 

the  water  along  the  premises  as  against  "iZ^  Clark y  21  N.  Y.  S.  R.  711,  4  N.  Y. 

the  lessor.    Coming  v.  Troy  Iron  d  Nail  Supp.  259. 

Factory,    40  N.    Y.    191,    Affirming    39  "^Warren   v.    West  brook   Mfg.  Co.    88 

Barb.  311,  34  Barb.  485.  Me.  69,  33  Atl.  068. 

"Whittier  v.  Cocheco  Mfg.  Co.  9  N.  H.  "  Where  a  suit  is  instituted    by    the 

454,  32  Am.  Dec.  382.  owner  of  a  dam  against  a  riparian  pro- 

"  Where  one  has  acquired  a  prescrip-  prietor,  in  whiclj  the  proprietor  sets  up 

tive  right  to  abut  a  dam  across  a  river  damages  caused  by  water  thrown  upon 
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538.  Eemedy  for  injury. — The  same  remedies  are  available  between 
opposite  proprietors  as  between  those  who  adjoin  on  the  course  of  the 
stream.  The  injured  person  may  maintain  an  action  at  law  to  re- 
cover his  damages,  and,  if  that  remedy  is  inadequate,  he  may  bring  u 
suit  in  equity  to  enjoin  the  wrongful  act  of  the  opposite  owner.  The 
facts  that  plaintiff  has  never  improved  his  own  property  nor  at- 
tempted to  use  his  water  power  will  not  prevent  his  maintaining  an 
action  for  interference  with  his  substantial  rights.^  Before  an  ac- 
tion can  be  maintained  by  one  riparian  proprietor  against  another  for 
an  infringement  of  his  rights  as  such  proprietor,  he  must  show  that 
he  has  been  substantially  damaged  by  acts  of  the  latter  which  exoee<I 
the  common  right  of  all  the  proprietors  in  and  over  the  waters  of  the 
stream.^  The  owner  of  a  miU  on  one  side  of  the  river,  whose  wheel 
is  interfered  with,  and  rights  injured,  by  the  raising  of  the  dam  bv 
the  owner  of  the  other  side,  is  not  deprived  of  his  right  to  recover 
for  the  consequent  injuries  by  the  fact  that  he  is  only  entitled,  in 
times  of  scarcity  of  water  in  the  river,  to  the  use  of  the  water  one 
fourth  of  the  time.'  When  one  of  two  owners  of  the  banks  of  an  eddy 
eiiters  on  the  land  of  the  other  to  seize  and  remove  floating  timber 
brought  down  by  the  stream,  which  each  has  an  equal  right  to  take 
upon  his  own  shore,  he  is  liable  both  for  trespass  on  his  neighbors 
freehold  and  also  for  invading  the  latter's  exclusive  right  to  capture 
and  convert  such  driftwood  from  his  own  beach ;  and,  in  the  last  case, 
the  measure  of  damage  is  not  the  worth  of  the  appropriated  wood,  but 
the  value  of  the  chance  lost  to  take  and  enjoy  it,  gauged  by  the  likeli- 
hood of  its  reclamation  by  up-stream  owners,  its  escape  altogether 
from  the  pool,  or  its  carriage  to  the  trespasser's  shore  and  lawful  seiz- 
ure by  him.*  In  an  action  for  removing  from  the  bank  of  a  stream 
drift  wood  which  in  time  of  floods  prevented  the  washing  away  of  the 
soil  but  cast  the  water  in  additional  quantities  onto  the  land  of  the 
opposite  owner  who  caused  its  removal  the  injury  inflicted  on  the  land 
is  permanent,  and  prospective  damages  may  be  assessed.^ 

his  land,  and  in  which  judgment  is  ren-  Thomas  v.  Junction  City  Irrig.  Co.  80 

dored  in  favor  of  the  plaintiff,  refusing  Tex.  650,  16  S.  W.  324. 

damages  to  the  defendant  and  forever  en-       ^Minttesota  Tjoan  d  T.  Co.  v.  St.  Ah- 

joining  him  from  interfering  with  the  thony  Falls  Water  Power  Co.  82  Minn. 

dam, — such  suit  is  a  bar  to  a  suit  subse-  505,  85  N.  W.  520. 

quently  instituted  by  the  riparian  owner       ^Crawford  v.  Rijtmho,  44  Ohio  St.  279, 

{iffainst  the  owner  of  a  dam  to  restrain  7  N.  E.  429. 

him   from  repairing  it,  on  the  ground       ^Burdick  v.  Qlasko,  18  Conn.  494. 

that  it  will  force  water  upon  the  lands,       *Rogers  v.  /wrfrf,  5    Vt.  223,  26    Am. 

and  that  the  owner  of  the  dam  was  a  Dec.  299. 

mere  licensee  and   that   the  proprietor       *Walher  v.  Davis,  83  Mo,  App,  374. 

could  revoke  the  license  at  his  pleasure. 
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IX.  Prescriptive  rights  in  water  course. 

684.  Bights  acquired  by  priority  of  use. —  Before  proceeding  to  con- 
sider how  far  rights  in  the  flow  of  water  may  be  acquired  by  prescrip- 
tion, it  is  necessary  to  determine  how  far  they  may  b(«  acquired  by 
mere  priority  of  use.  The  rule  which  was  finally  established  is  that 
every  owner  of  land  along  a  stream  has  an  equal  right  to  the  use  of 
the  water,  and  that  he  may  begin  to  enjoy  such  use  whenever  he  de- 
sires to  do  so,  and  that  his  rights  are  not  affected  by  the  fact  that  oth- 
ers have  made  a  prior  use  of  the  stream,  unless,  in  so  doing,  they  have 
actually  interfered  with  his  rights  and  continued  to  do  so  long  enough 
to  acquire  a  prescriptive  right  This  rule  was  not  clearly  perceived 
in  the  early  cases  and  some  conflicting  decisions  were  made  before  it 
was  established.  At  first  it  seems  to  have  been  thought  that,  in  order 
to  give  one  riparian  owner  a  right  to  complain  of  the  use  of  a  stream 
made  by  another,  it  was  necessary  for  him  to  have  acquired  a  pre- 
scriptive right  to  enjoy  the  flow  of  the  stream  in  the  manner  in  which 
he  had  been  using  it.  In  a  case  in  the  Year  Books  it  was  said  that 
if  I  have  a  mill  by  prescription  on  my  land,  and  another  erects  a 
new  mill  on  his  land,  and  thus  takes  the  stream  from  my  mill,  or  stops 
it,  or  takes  more  water  to  inin  his  mill,  so  that  I  receive  damage  to 
my  mill,  so  that  my  mill  no  longer  grinds  as  much  as  it  used  to  do,  I 
may  have  an  action  on  the  case  against  him.^  But  in  the  discussion 
of  that  case  Newton  said  that  if,  of  two  landowners  abutting  on  the 
bank  of  a  river,  one  has  had  a  water  mill  for  all  time  and  the  other 
none,  the  latter  may  make  a  new  mill  if  he  does  not  stop  the  water  to 
the  other  mill  or  deprive  it  of  sufficient  water  for  its  purposes.  That 
case  established,  not  only  that  there  can  be  no  interference  with  pre- 
scriptive rights,  but  that  the  fact  that  one  proprietor  has  made  use  of 
the  water  will  not  prevent  another  from  making  use  of  it  if  he  can  do 
so  without  interfering  with  the  rights  of  the  former.^  In  accordance 
with  the  idea  that  there  could  be  no  interference  with  an  ancient  mill, 
Lord  Holt  was  of  opinion  that  no  mill  owner  had  a  right  of  action  for 
interference  with  the  flow  of  the  water  unless  he  had  an  ancient  mill. 
In  Hehlethwait  v.  Palms?  in  which  the  court  aflirmed  a  judgment  in 
favor  of  plaintiff  *  for  diverting  a  water  course,  although  the  record 

*  I  RoUe  Abr.  107,  22  Hen.  VI.  14,  whom  the  stream  was  diverted  otitis  the 
pi.  23.  stream,  he  need  not  8how  that  his  mills 

*BaundeT8  v.  A'etcwicrn,  1  Bam.  &  Aid.  were  ancient  in  ord(-r  to  l)e  entitled  to 

258,  19  Revised  Hep.  312.  maintain  the  action:  and  the  court  dis- 

'  Carthew,  85,  3  Mod.  48.  tingnishes  this  doctrine  from  that  laid 

*  Palms  T.  Hehlethicaitj  Skinner,  66,  down  in  Lutireh  Case,  4  Coke,  80,  for 
where  It  is  stated  that  if  the  one  from  that  plaintiff  in  that  case  not  owning 
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did  not  allege  that  plaintiff's  mill  was  ancient^  Lord  Holt  insisted  that 
plaintiff  should  pi*ove  his  mill  to  be  ancient  or  be  nonsuited.  The 
rule  laid  down  by  the  majority  of  the  court,  however,  was  to  the  con- 
trary, and  it  is  not  necessary  to  show  a  prescriptive  right  to  enjoy  the 
flow  of  the  water  in  order  to  maintain  an  action  for  interference  with 
it.«^ 

It  being  thus  settled  that  prescriptive  use  was  not  necessary  to  give 
a  right  to  the  flow  of  the  water,  the  question  arose  upon  what  the  right 
depended,  and  the  courts  did  not  at  first  perceive  that  it  depended 
upon  the  natural  right  to  have  the  stream  retain  the  form  given  it 
by  nature,  but  held  that  it  depended  upon  the  fact  that  the  complain 
ant  had  made  an  actual  use  of  the  water.  If  one  having  a  mill  have  a 
right  to  prevent  the  diversion  of  water  from  it  without  showing  that 
it  was  ancient)  they  naturally  thought  that  the  right  of  action  must 
depend  upon  the  fact  that  the  complainant  had  appropriated  and  was 
making  a  use  of  the  water.  Carried  to  its  logical  conclusion,  this 
idea  made  necessary  the  holding  that  when  one  had  made  such  an  ap 
propriation  it  could  not  be  interfei-ecf  with  by  another.  And  the  con 
verse  was  assumed  to  be  true,  to  wit,  that,  before  one  could  complain 
of  an  interference  with  the  flow,  he  must  have  made  some  actual  use 
of  the  water.  In  Williams  v,  Morlafid,^  the  court  held  that,  althougli 
flowing  water  is  originally  publici  juris,  as  soon  as  it  is  appropriated 
by  an  individual  his  right  is  coextensive  with  the  beneficial  use  to 
which  he  appropriates  it.  Under  this  rule  the  one  making  the  first 
use  of  the  water  had  a  right  to  continue  his  use  regardless  of  its  ef- 
fect upon  the  other  riparian  owners  along  the  stream.  And  this  rule 
was  approved  by  the  judges  for  several   years.''     This   doctrine,  in 

the  water  course  but  prescribing  to  it,  after  a  lower  proprietor  had  appropriat- 

he  ought  to  show  that  the  miUs  were  an-  ed  the  surplus  of  the  water  left  by  prior 

tsient.  mill  owners,  the  latter  undertook  to  en- 

*Anonifmou8,    Cro.  Car.  499;   Cox    v.  large  their  works  so  as  to  take  more  of 

Matthews,  1  Vent.  239.  the  water  to  the  detriment  of  the  lower 

In  Rutland  v.  Bowler,  Palmer,  290,  it  proprietor,  Le  Blanc,  J.,  said:  "Tlie  tnip 

was  held  that  an  owner  of  a  mill  could  rule  is  that  after  the  erection  of  works 

sue  for  diverting  the  stream  from  its  and  the  appropriation  by  the  owner  of 

ancient    course,   although    his    mill,    in  the  land  of  a  certain   quantity    of  the 

connection  with  which  he  used  the  wa-  water  flowing  over  it,  if  a  proprietor  of 

ter,  was  new.  other    land    afterward    takes    what    rp- 

*2  Bam.  &  G.  013.  4  Dowl.  &  R.  583,  mains  of  the  water  before  unappropriat- 

2  L.  J.  K.  B.  191,  26  Revised  Rep.  579.  od,  the   first-mentioned  owner,   howci'er 

^Liygins  v.  ln(je,  7  Binjj.  092,  6  Moore  he  might  before  such  second  appropria- 
A  P.  712.  0  L.  J.  C.  P.  202:  Canham  v.  tion  have  taken  to  himself  so  much  more, 
Fisk,  2  Cromp.  &  J.  126,  2  Tyrw.  155,  1  cannot  do  it  afterwards."  And  at  the 
L.  J.  Exch.  N.  S.  61:  f>auntUT8  v.  AVic-  argument  the  case  of  Prescott  v.  Phil- 
man,  1  Barn.  &  Aid.  258,  10  Revised  Rep.  lipa  (1798)  was  cited  to  the  effect  that 
312.  nothing  short    of    twenty   years*  undis- 

In    Rmlry   v.   Hhaw,   6    lOnst.   208.   2  turbed  possession  of  water  diverted  fronr 

f>mith.  321,*  8  Revised  Rop.  4(*»(;.  where,  the  natural  channel  or  raised  by  a  weir 
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practical  application,  seems  to  have  been  limited  to  giving  the  appro- 
priator  a  standing  in  court  to  object  to  interference  with  the  flow  of 
the  stream  by  another.  This  is  illustrated  by  Frankuvi  v.  Fal- 
mouth,^ in  which  the  plaintiff  claimed  the  water  right  as  the  owner 
of  the  mill.  The  court  said,  if  water  has  been  accustomed  to  flow 
along  a  channel  from  time  immemorial,  and  it  has  been  unappropri- 
ated, the  first  owner  of  land  on  both  sides  of  it  who  appropriates  it 
without  doing  injury  to  anyone  either  above  or  below  him  acquires 
-such  a  right  by  his  appropriation  that,  while  he  may  not  have  en- 
joyed his  appropriation  for  twenty  years,  he  may  maintain 
an  action  against  any  owner  of  the  lands  above  him  who  wrongfully 
diverts  the  water  from  its  ancient  channel.  But  in  that  case  it  was 
held  that  the  plaintiff  should  have  claimed  the  right  in  respect  of  the 
land,  and  not  in  respect  of  his  mill.  Whatever  the  extent  to  which 
the  doctrine  was  carried  may  have  been,  however,  it  was  completely 
overthrown  by  subsequent  decisions.  In  Mason  v.  Hill^  the  court 
held  that  the  right  to  flowing  water  does  not  belong  to  the  first  appro- 
priator  to  the  exclusion  of  other  riparian  owners.  Defendant  con- 
tended that  the  right  to  flowing  water  is  publici  juris,  and  that  the 
first  person  who  can  get  possession  of  the  stream  and  apply  it  to  a 
useful  purpose  has  a  good  title  to  it  against  all  the  world,  including 
the  proprietor  of  the  land  below ;  there  is  no  right  of  action  against 
him  unless  such  proprietor  has  already  applied  the  stream  to  some 
useful  purpose  with  which  the  diversion  interferes ;  and  in  the  default 
of  his  having  done  so,  the  prior  user  may  altogether  deprive  him  of 
the  benefit  of  the  water.  The  court  said  that  the  contention  that  the 
first  occupant  of  running  water  for  a  beneficial  purpose  has  a  good  ti- 
tle to  it  is  perfectly  true  in  this  sense, — that  neither  the  owner  of  the 
land  below  can  pen  back  the  water,  nor  the  owner  of  the  land  above 
divert  it  to  his  prejudice.     But  it  is  a  very  different  question  whether 

would  give  a  person  an  adverse    right  Mr.  Woolrych   adopted  this  view.   He 
Jigainst  those  whose  land  lay  lower  down  stated  that  water  is  in  the  first  instance 
the  stream  and  to  whom  it  was  injuri-  common  to  all,  but  it  is  in  the  power  of 
onfl.  an  individnal  to  appropriate  a  portion 
In  Cross  v.  Letois,  2  Bam.  k  C.  686.  4  of   thnt    universal    property   to   himself 
Dowl.  &  R.  234,  2  L.  J.  K.  B.  136,  an  for  his  own  private  benefit,  whereby  he 
action  for  erecting  a  wall  near  plaintiff's  acquires  the  title  to  use  the  stream  in- 
ancient  windows,  Holroyd,  J.,  said :  **A  dcpendontly  of,  and  without  molestation 
stream  of  water  is  at  first  the  property  from,  others.    Woolrych,  Waters,  p.  257. 
of  the  person    through    whose    land    it  •  0  Car.  &  P.  .520,  2  Ad.  &  El.  452,  4 
flows ;  but  the  water  may  be  appropri-  L.  J.  K.  B.  N.  S.  26,  90. 
ated  by  an  individual,  and  after  he  has  *  5  Barn.  &  Ad.  1,  2  Nov.  &  IL  747,  2 
enjoyed  it  for  a  certain  length  of  time,  L.  J.  K.  B.  N.  S.  118. 
that  enjoyment  cannot  be  interrupted, 
although  it  might  at  first  have  been  pre- 
voited?' 
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he  can  take  away  from  the  owner  of  the  land  below  one  of  its  natural 
advantages,  which  is  capable  of  being  applied  to  profitable  purposes, 
and  deprive  him  of  it  altogether  by  intercepting  him  in  its  application 
to  a  useful  purpose.  The  Roman  law  considered  running  water,  not 
as  a  bonum  vacans  in  which  anyone  might  acquire  a  property,  but  as 
public  or  common  in  this  sense  only — ^that  all  might  drink  it  or  appK 
it  to  the  necessary  purposes  of  supporting  life,  and  that  no  one  has 
any  property  in  the  water  itself  except  in  that  portion  which  he  might 
have  abstracted  from  the  stream,  and  of  which  he  had  the  possession: 
nnd  during  the  time  of  such  possession  only.  The  court  adds:  "We 
think  no  other  interpretation  ought  to  be  put  upon  the  passage  in 
Blackstone,  and  that  the  dicta  in  which  water  is  said  to  be  publk't 
juris  are  not  to  be  luidcrstood  in  any  other  sense."  And  the  con- 
clusion is  that  the  plaintiff  is  entitle<l  to  recover  in  inspect  of  the  ab 
Btraction  of  water  by  the  defendant  for  the  use  of  a  mill  for  which  v 
had  been  appropriated  before  it  had  been  put  to  use  by  plaintiff.*" 
Thi?  rule  at  once  found  favor  with  the  court«?.^^  And  in  M'Glone  v. 
^miih^^  where  it  was  held  that  an  upper  pi-oprietor  might  maintain 
an  action  against  a  lower  one  for  increasing  the  height  of  a  weir,  the 
effect  of  which  was  to  raise  the  height  of  water  flowing  past  the  plain- 
tiff's land,  although  no  actual  damage  was  done,  the  court  held  that 
W'iUiams  v.  Norland  was  overthrown  in  Mason  v.  Hill,  The  inile  that 
there  is  no  priority  between  the  several  riparian  owTiers  along  tho 
stream  applies  to  its  full  extent  to  purchasers  of  goveninient  land 
through  which  a  stream  flows,  so  that  the  first  proi)rietor  on  tho 
stream  has  no  priority  of  right  to  the  use  of  the  water  over  those  wh'> 
siibi^equently  acquire  title.  ^'^ 

*"The   Bjnne   result   had   been   reached  prietor    to  the    enjo\ineiit    of    a    water 

upon   the  motion   for  new  trial   in   the  course  on  the  surface  is  a  natuml  right, 

same  ca»e.    Manon  v.  Wt7/,  3  Barn.  &  Ad.  nnd  not  acquired  l»y  occujiation  of  the 

304.  1  L.  J.  K.  B.  N.  S.  107.  fit  ream  itself,  or  presumed  j^rant.     And 

''Ktnbrev  v.  Ofcw.  0  Kxch.  .355,  20  L.  the  expressions  U8e<l  by  Mr.  Justice  Bav- 

J.  Kxch.  N.  S.  212.  15  Jur.  633;  Chase-  ley  in  Williamft  v.  Morland,  2  Bam.  & 

mere  V.  Richards,  2  Hurlst.  &  N.  168;  C.  910,  4  Dowl.  &  R.  .583,  2  L.  J.  K.  B. 

Sampson  v.  Hoddinott,  I  C.  B.  N.  S.  611,  191,  26  Revised  Rep.  579,  and  by  Lord 

26  L.  J.  C.  P.  N.  S.  148,  3  Jur.  N.  S.  243,  Chief  Justice  Tindal  in  Liggins  v.  Inge, 

6  Week.  Rep.  230.  7  Binjr.  682,  5  Moore  &  P.  712,  9  L.  J.  (\ 

In  Wood  V.  IVrti/r/.  3  Kxch.  748,  18  L.  P.  202,  that  water  flowing  in  a  stream  is 

J.  Kxch.  N.  S.  :JC)5,  13  Jur.  472,  the  court  puhlici  juris,  and    the  property    of   the 

vays  that  the  principles  which  regulate  first  occupier,  are  founded  on  a  mistake 

the    law    as   to   natural     Mtreams   were  between  the  property  in  the  water  it«elf 

placed  on  their  riplit  footing  in  Mason  and  tho  right  to  have  its  continual  flow." 

V.  Hith  5  Barn.  &  Ad.  1,  2  Nev.  &  M.  "  Ir.  L.  R.  22  C.  L.  559. 

747,  2  L.  J.  K.  B.  N.  S.  118.  "The  United  SUtes,  as  the  owner  of 

Tn  Chasemorc  v.  Richards,  7  H.  L.  Ca«.  land  on  a  stream  in  a  state,  has  only 

387,  it  ife  said  by  Lord  Wensleydale  that  the  right  to  the  use  of  the  waters  thereof 

"we  may  consi(ler  that  this  proposition  in  common  with  all  the  owners  of  the 

is  indisputable,  that  the  right  of  the  pro-  adjacent  land;  and  a  purchaser  from  the 
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534a.  Effect  of  Williams  v.  Morland  in  America. —  Some  of  the 
courts  in  this  country  were  inclined  to  follow  the  rule  announced  by 
the  English  court  in  WiUmms  v.  Morland^  and  to  hold  that  the  one 
who  first  made  an  appropriation  of  the  use  of  the  water  had  a  right 
to  control  its  How.  And  there  are  expressions  in  some  of  the  earlier 
cases  that  such  was  the  rule.^  The  Nebraska  court  even  went  to  the 
extent  of  holding  that  the  law  concerning  the  erection  of  mills  favors 
diligence,  and  gives  priority  to  the  person  who  in  good  faith  iirst 
commences  tlie  erection  of  a  mill  or  dam.^  And  the  Delaware  court 
held  that  a  prior  occupant  of  a  lawfully  established  mill  site  on  a 
stream  has  a  right  to  flowage  in  the  stream  below  his  mill  for  the 
purpose  of  venting  the  waters  of  his  mill  pond  according  to  the  nat- 
ural descent  and  course  of  the  waters.^  These  decisions  are,  however, 
not  only  opposed  to  the  later  English  rule,  but  to  the  principle  upon 
which  the  doctrine  of  riparian  right  is  founded.  There  is  no  owner- 
ship of  the  water  on  the  part  of  any  riparian  owner.**    And  none  can 

United  States  gets  only  such  right,  and  propriation  may  acquire  rights  to  it  as 

is  not  entitled  to  priority  in  the  use  of  against  the  riparian  proprietor.     V^hen 

sueh  waters  by  reason  of  the  priority  of  there  has  been  an  enjoyment  of  a  stream 

his  purchase.     Hendricks  v.  Johnson,  6  of  water  in  a  particular  mode  for  a  long 

Port.  (Ala.)  472.  period  of  time,  without  interruption  on 

^Sirickler  ▼.  Todd,  10  Serg.  &  R.  63,  13  the  part  of  other  proprietors,  their  nat- 

Am-  Dee.  649.  ural   rights  may  be  seriously  impaired 

A  later  case,  however,  stated  that  the  and  even  entirely  lost.     They  may  lose 

right  of  prior  appropriation  has  regard  the  natural  right  of  using  the  water  in 

to   the    quantum    of    water    withdra>vn  common.    Their  enjojrment  must  be  snb- 

froro  the  stream  common  to  all  parties,  ject  to  the  right  of  the  prior  appropria- 

and  not  to  the  quantum  of  fall.    M'Cal-  tor.    Shreve  v.  Voorhees,  3  N.  J.  Eq.  25. 

mont  v.  Whitaker,  3  Rawle,  84,  23  Am.  'Nosser  v.  fieeley,  10  Neb.  460,  6  N.  W. 

Dec.  102.     And  the  doctrine  was  aftf^r-  755. 

wards  wholly  abandoned,  as  will  appear  'Delanep  v.   Boston,   2   Harr.    (Del.) 

hy  decisions  subsequently  cited.  489. 

In  Tyc  V.  Catching,  78  Ky.  463,  it  *  2  Bl.  Com.  18 ;  Hudson  River  R,  Co. 
^eems  to  be  decided  without  any  discus-  v.  Loch,  7  Robt.  418. 
sion  of  the  question  that  the  right  to  Hosmer,  Ch.  J.,  in  Mitchell  v.  Warner, 
use  a  stream  for  mill  purposes  can  be  6  Conn.  497,  citing  Brown  v.  Best,  1 
acquired  by  occupancy,  and  that  when  Wils,  174,  1  Inst.  46,  and  8ury  v.  Pigot, 
once  acquired  a  subsequent  locator  of  a  Popham,  166,  uses  the  following  Ian- 
mill  must  take  the  stream  as  he  fmds  it.  guage:  "Water  is  neither  land  nor  tene- 
For  this  doctrine,  Angell,  Watercourses,  ment,  nor  susceptible  of  absolute  owner- 
SI  130  and  360  are  cited;  but  §  360  shin.  It  is  a  movable,  wandering  thing; 
treats  of  special  grants  and  tpspi\  lions,  and  must,  of  necessity,  continue  common 
and  5  130  states  the  old  doetrine  of  the  by  the  law  of  nature.  It  admits  only 
common  law,  while  the  author  goes  on  of  a  transient,  usufructuary  property ; 
in  the  subsequent  sections  to  slate  the  and  if  it  escapes  for  a  moment,  the  right 
doctrine  of  the  later  English  and  Amer-  to  it  is  gone  forever;  the  qualified  own- 
ican  cases  to  the  contrary.  er  having  no  legal  power    of    reclama- 

In  New  Jersey  the  court  held  that  a  tion." 

prior  occupancy  of  the  stream    is    con-  No  rip*irian  proprietor  hns  nny  prop- 

sidered  an  appropriation  of  it.     And  if  crty  in  the  water,  for,  li^  ?  tho  '^ir.  it 

such  appropriation  be  made, — as,  for  in-  cannot  be  approprintod  "     -h**  excl'-Mivo 

stance  a  mill  or  an  artificial  work  be  property  of  anyon«;;   buc  each  of  them 

erected  on  a  stream  of  water  not  before  mny  simply  use  it  as  it    p-^sses    olong. 

occupied, — the  person  so  making  the  ap-  Rhodes  v.  'Whitehead,  27  Tex.  310,  84 
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be  acquired  except  so  far  as  tlie  water  is  removed  from  the  stream 
and  stored  so  that  it  cannot  escape.  Moreover,  the  rights  of  the  va- 
rious owners  along  the  stream  are  equal^  and  the  right  to  use  is  limited 
to  the  land  of  the  one  seeking  to  make  use  of  the  water.  Each  may 
use  the  water  as  he  finds  it  uix>n  his  property^  and  the  use  which  a 
proprietor  above  or  below  him  has  made  of  it  is  wholly  immaterial. 
Therefore  the  fact  that  the  upper  or  lower  owner  may  have  made  an 
appropriation  of  the  water  as  it  flows  through  his  land  does  not  pre 
vent  a  riparian  ownei*  from  utilizing  the  water  upon  his  own  prop- 
erty when  he  chooses  to  do  so.  And  this  is  the  rule  that  has  been 
adopted  by  the  almost  unanimous  weight  of  authority.  Therefore, 
one  owner  by  erecting  a  mill  cannot  control  the  flow  of  the  water  upon 
the  property  above  him  any  further  than  he  may  insist  that  the  upper 
owner  shall  not  make  an  unreasonable  use  of  his  common  right*  And 
as  against  the  lower  owner  an  appropriation  will  not  justify  a  diver- 
sion or  unreasonable  detention  of  it.^  Nor  can  an  appropriation  give 
a  right  to  interfere  with  a  mill  site  on  the  upper  property.''  And 
generally  such  appropriation  does  not  affect  the  rights  of  any  othe:* 
proprietor  on  the  stream.*  As  said  in  BarHey  v.  Wilcox,^  the  multi 
plied  uses  to  which,  in  civilized  society,  the  waters  of  rivers  and 
streams  are  applied,  and  the  wide  injury  which  may  result  from  an 
unreasonable  interference  with  the  order  of  nature,  forbid  an  excln 
give  appropriation  by  an  individual  of  the  water  in  a  stream  or  any 
unreasonable  narrowing  of  the  flow.    The  only  effect  which  the  fact  of 

Am.  Doc.  631 ;  Fleming  v.  DavU,  37  Tex.  ing  the  waters  of  the  stream  to  supply 

173.  power  thereto.  DiUing  v.  Murray,  6  Ind. 

^martin  v.  Bigelow,  2  Aik.  (Vt)   1S4,  324,  63  Am.  Dec.  385. 

10  Am.  Dec  696;  Davis  y.  Fuller,  12  Vt  ^8tout  v.  McAdnma,  3  lU.  67,  33  Am 

178,  36  Am.  Dec  334;  Omelvany  y.  Jag-  Dec  441 ;  Hendrick  v.  Cook,  4  Ga.  241 : 

gern,  2  Hill,  L.  634,  27  Am.  Dec.  417 ;  Gibson  v.  Fischer,  68  Iowa,  29,  26  N.  W. 

Dumont  v.   Kellogg,  29  Mich.   420,    18  914. 

Am.  Rep.  102 ;  Hoy  v.  Sterrett,  2  Watts,  Mere  priority  in  the  construction  of 

327,  27  Am.  Dec.  313;  Hartzall  v.  SHI,  a  mill  and  dam  acros^s  a  streani  will  not 

12  Pa.  248;  Wfialer  v.  Ahl,  29  Pa.  98;  confer  upon  one  exclusive  rights  of  flow- 

Plati  v.  Johnsoii,  15  Johns.  213,  8  Am.  age  so  as  to  enable  him  to  enlarge  his 

Dec.  233;    Merritt    v.    Brinkerhoff,    17  dam  and  thereby  throw  water  bade  on 

.lohns.  319,  8  Am.  Dec.  404;  Palmer  ▼.  another's  mill,  built  subsequently.  QU- 

Mulligan,  3  Caines,  307,  2  Am.  Dec.  270;  man  v.  Tilton,  5  N.  H.  231. 

Thomas  v.  Hrackney,  17  Barb.  654.  ^King  v.  Tiffany,  9  Conn.  162;  GUman 

•Wehh  V.   Porlland  Mfg,  Co,  3  Sumn.  v.  Tilton,  6  N.  H,  231;   Odiome  v.  Ly- 

189.  Fed.  Cas.  No.  17,322;  Evans  v.  Mer-  ford,  9    N.  H.  502.    32    Am.    Dec.    387: 

ritreather,  4  111.  492,  38  Am.  Dec.  107;  Coirles  v.  Kidder,  24  N.  H.  378.  67  Am. 

Van  Uocsen  v.  Coventry,  10  Barb.  618.  Dec.  287 ;  Nortcay  Plains  Co.  v.  Bradley, 

Prior  user  of  the  waters  of  a  stream  52  N.  H.  86;  Tyler  v.  Wilktusan,  4  Ma- 

by     a    riparian    proprietor    to    furnish  son,  307.  Fed.  Cas.  No.  14,312;  Pugh  t. 

power  for  mill  purposes  does  not  give  Wheeler,  19  N.  C.  (2  Dcv.  &  6.  L.)  55; 

him  a  ])araniount  right  to  its  use  to  the  Bliss  v.  Kennedy,  43  111.  67. 

injury   of  a  lower    riparian    proprietor  •  80  N.  Y.  140,  40  Am.  Rep.  619. 
Hiibsotjuently  establishing  a  mill  and  us- 
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appropriation  and  use  hy  the  riparian  owner  can  be  given,  therefore,  is 
to  determine  the  measure  of  damages  for  interference  with  the  flow 
of  the  stream.  If  there  has  been  no  use  of  the  water  the  riparian  own- 
er cannot  claim  substantial  damans  for  alleged  injury  to  his  right, 
whereas,  if  he  has  made  such  appropriation  and  use,  he  may  recover 
for  the  injury  caused  by  being  deprived  of  the  use  which  he  has  made, 
if  he  has  not  exceeded  his  rights  in  that  regard.^®  So,  in  Wood  v. 
Waud,^^  the  court  held  that  where  the  plaintiff  at  the  time  of  the  con- 
struction of  a  mill  was  the  owner  of  the  soil  adjoining  the  water 
course  and  had  a  right  to  the  unobstructed  flow  of  the  water  after  ap- 
piH)priating  it  to  the  use  of  the  miU,  he  may  maintain  an  action 
against  one  obstructing  the  water  after  its  appropriation  to  the  use 
of  his  mill,  and  recover  for  the  injury  to  the  mill,  though  the  mill 
had  not  been  erected  for  a  period  of  twenty  years.  The  result  is  that 
mere  appropriation  of  the  water  to  a  particular  use  will  not  give  the 
appropriator  a  right  to  have  the  stream  flow  in  a  particular  way ;  nor 
Avill  it  deprive  other  o^^Tiers  of  the  right  to  begin  to  use  the  flow  at 
tlieir  pleasure.^*  The  only  way  in  which  the  right  to  monopolize  the 
stream  can  be  acquired  without  the  express  assent  of  other  owners  is 
by  adverse  use  for  the  prescriptive  period,"  The  limits  of  such  right 
will  be  examined  in  succeeding  sections. 

S34b.  Snle  in  Massachusetts  and  Maine. —  The  Massachusetts  court 
seems  at  first  to  have  adopted  the  rule  of  prior  appropriation  to  its 
full  extent.     It  held  that  the  owner  of  a  mill  site  who  first  occupies 

^*Pugh  T.  Wheeler,  19  N.  C.  (2  Dev.  &  a  suitable  and  reasonable  manner  upon 
B.  L.)  50;  Holker  v.  Porriit,  L.  R.  10  his  own  land,  or  to  cultiyate  or  make 
Exch.  59,  44  L.  J.  Exch.  N.  S.  52,  33  L.  improvements  thereon,  using  or  divert- 
T.  N.  8.  125,  23  Wedc.  Rep.  400,  Affirm-  ing  the  waters  of  the  stream  for  that 
ing  L.  R.  8  Exch.  107,  42  L.  J.  Exch.  N.  purpose,  imless  he  ther^jr  sensibly  af- 
S.  85,  21  Week.  Rep.  414.  fects  the  rights  of  such  mill  owner  and 

^'The  court  in  deciding  this  distin-  works  an  injury  to  his  mill.  Nortcay 
•fished  it  from  the  case  of  Frtmkum  v.  Plains  Co,  v.  Bradley,  52  N.  H.  80. 
Falmouth,  6  Car.  &  P.  529,  2  Ad.  &  EI.  "No  riparian  proprietor  has  a  right 
452,  4  L.  J.  K.  B.  N.  S.  26,  90,  on  the  to  use  the  water  to  the  prejudice  of 
ivTOund  that  the  claim  in  the  Frankum  other  proprietors  above  or  below  him, 
Case  was  not  to  have  the  flow  of  the  unless  he  has  acquired  the  right  to  use 
river  in  its  natural  course  for  the  sup-  the  water  in  some  particular  manner 
ply  of  the  mill,  but  to  an  easement  to  and  differently  from  what  he  would  be 
dam  back  in  alieno  solo;  and  as  the  mill  entitled  to  do  as  a  mere  riparian  owner, 
wns  not  twenty  years  old  that  claim  which  he  may  do  by  an  uninterruptod 
could  not  be  established.  cnjojrment  for  such  a  length  of  tinio  as 

"Kccney  d  W.  Mfg.  Co,  v.  Union  Mfg.  would  afford  a  conclusive  presumption 
Co.  39  C'onn.  576;  Parker  v.  Hotohkiss,  of  a  grant.  Wadsicortk  v.  Tillotson,  15 
25  Conn.  321.  Conn.  366,  39  Am.  Dec.  391;  Williama 

No  priority  of  occupation  or    use    of  v.  Wadstcorih,  51  Conn.  277;  Budding- 
water  by  a  mill  owner,  upon  a  stream   ton   v.  Bradley,  10   Conn.  213,  26   Am. 
«r:ihin  the  limits  of  his  own  estate,  af-   Dec.   386;    Tngraham  T.   Hutohinson,  2 
feets  the  right  of  the  riparian  proprie-   Conn.  592. 
tor  above  to  erect  and  operate  a  mill  In 
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it  by  erecting  a  dam  and  mill  will  have  a  right  to  water  sufficient  to 
work  his  wheels  if  the  privilege  will  afford  it,  notwithstanding  he  may, 
by  his  occupation,  render  useless  the  privilege  of  anyone  above  or 
below  him  upon  the  same  stream.^     This  doctrine  was  stated  in  the 
case  of  Hatch  v.  Dwight  as  a  general  proposition  of  law,  and  there  Ls 
no  hint  that  the  ruling  was  required  by  the  mill  acts.     But  the  key 
of  the  decision  is  furnished  by  Storm  v.  Manchaug  Co.^  where  the 
court,  in  considering  the  right  of  an  upper  proprietor  to  dig  a  ditch 
on  his  own  land  to  prevent  the  tlooding  of  it  by  a  dam  of  a  lower  pro- 
prietor in  process  of  erection,  said  the  priority  of  right  secured  by  a 
priority  of  occupation  has  always  been  determined  by  the  express  lan- 
guage of  the  statute.    Before  the  Revised  Statutes,  if  an  upper  pro- 
prietor was  building  a  mill,  he  was  held  to  have  so  far  appropriated 
the  water  privilege  that  the  lower  proprietors  could  not  erect  a  new 
dam  or  raise  an  old  one  to  his  injury.'    By  a  slight,  and,  perhaps,  un- 
intentional, change  of  phraseology  introduced  into  those  statutes,  it 
was  held  that  the  law  was  changed,  and  nothing  but  an  existing  mill 
could  prevent  a  lower  proprietor  from  putting  a  milldam  upon  hi^ 
own  land,  although  the  effect  of  it  might  be  to  destroy  an  upper  priv- 
ilege which  its  owner  had  previously  begim  to  occupy."*    This  was  al- 
tered and  the  old  rule  restored  in  1841.     The  limits  of  the  rule  arc- 
stated  in  Gould  v.  Boston  Duck  Co.^  as  follows:    When  one  proprie- 
tor upon  the  banks  of  a  river  has  in  fact  appropriated  the  water,  the 
proprietor  below  is  so  far  restricted  in  his  right  to  appropriate  that 
he  cannot  erect  a  mill  on  his  own  land  to  flow  back  the  water  to  the 
destruction  of  the  mill  already  erected  by  authority  of  law.     This 
priority  of  possession  necessarily  arises  from  the  nature  of  the  ap- 
propriation.    When  two  men  have  equal  right  to  appropriate,  and 
where  the  actual  appropriation  of  one  necessarily  excludes  all  others, 
the  first  in  time  is  the  first  in  right     But  the  mere  erection  of  a 

^Haich  V.  Dicight,  17  Mass.  296,  tt  Am.  will  be  acquired  by  the    erection    of   a 

Dec.  145;  Gary  v.  Daniels,  8  Met.  476,  dam.    Bearse  v.  Perry,  117  Mass.  211. 

41  Am.  Dec  532;  Whiiney  v.  Eames,  11  In  Merrificld  v.  Lombard,  13  Allen,  16, 

Met.  519;  Fuller  v.  CTitcopee  Mfg.  Co,  90  Am.  Dec.  172,  it  appeared  that  the 

16  Gra^v,  44;  Pratt  v.  Lamson,  2  Allen,  upper  proprietor  on  a  stream  was  mak- 

288;  Lotcell  v.  Boston,  111  Mass.  465,  15  in^  sudi  use  of  the  stream  aa  to  foul  the 

Am.  Rep.  39.  water  and  make  it    corrode    plaintiff's 

8o,  there  is  no  right  to  use  water  for  machinery  when  he  attempted  to  use  it 

irrigation  as  against  the  right  of  the  in  his  mill.    The  court  said :  **We  know 

lower  owner  to  the   water   for   a  mill  of  no  rule  or  principle  of  law  by  which 

v'hich  has  stood  for  forty  years.    Cook  such  a  mode  of  appropriation  of  a  run- 

V.  Hull,  3  Pick.  269,  15  Am.  Dec.  208.  ning  stream,  in  the  absence  of  any  proof 

*  13  Allen,  10.  of  a  paramount  right  or  title,  can  be  jjw- 

•  Citing  BigeloiD  v.  NeweU,    10   Pick,  tified  or  excused  as  against  a  riparian 
34S.  owner  of  land  on  the  same  stream  be- 

*Baird  v.  Wells,  22  Pick.  312.  low." 

Tn  the  absence  of  the  statute,  no  right       •  13  Gray,  442. 
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mill  will  not  prevent  other  persons  from  erecting  tlieir  mills  above 
on  the  stream  and  running  them  in  the  natural  way,  although  the 
result  will  be  that  the  water  does  not  come  do^vn  the  stream  in  its 
ancient  manner  and  cannot  be  so  successfully  utilized  by  the  lower 
owner  as  it  was  before.  An  appropriation  of  the  water  of  a  stream 
to  mill  purposes  gives  the  proprietor  a  prior  and  exclusive  right  to 
such  use  only  so  far  as  it  is  actual.  If  he  has  appropriated  only  to  a 
certain  extent,  and  there  is  a  surplus  remaining,  the  proprietor  below 
may  have  the  benefit  of  that  surplus.  If  the  latter  appropriates  that 
surplus^  he  is,  as  to  that  part  of  the  stream,  the  first  occupant  and 
makes  the  first  appropriation.  As  to  that,  his  right  is  prior  and  ex- 
clusive.®  The  upper  proprietor  cannot,  after  a  lower  proprietor  has 
made  an  appropriation  of  the  water  power  on  his  land,  lower  a  dam 
or  change  the  bed  of  the  channel  of  the  stream  so  as  to  interfere  with 
the  rights  of  the  lower  owners.^  The  court  of  Maine  has,  upon  most 
questions,  followed  the  decisions  in  Massachusetts.  But  upon  this 
<[ue8tion  it  does  not  seem  to  have  done  so.  The  court  very  early  held 
that  running  water  is  not  susceptible  of  an  appropriation  which  will 
justify  the  diversion  or  unreasonable  detention  of  it,*  An  exclusive 
right  to  a  mill  privilege  is  not  sustained  by  occupancy  alone  for  a 
jx^riod  short  of  tw-enty  years,  as  against  those  holding  above  or  be- 
low him  on  the  stTeam.'**  And  that  rule  was  followed  for  a  time.*'^ 
But  finally  a  statute  provided  that  no  mill  should  be  erected  to  the 
injury  of  any  mill  lawfully  existing  above  or  below  it;  on  the  same 
stream.**  And  under  the  influence  of  this  statute  it  is  held  that, 
where  there  ai'e  two  mills  on  the  same  privilege,  the  OA^mer  of  the  last- 
erected  and  upper  mill  will  be  liable  for  the  loss  sustained  by  the  old- 
er and  lower  mill  because  of  decreased  flowage,  it  being  shown  that 
the  improved  machinery  of  the  newer  mill  required  less  water  to 
carry  it  than  tlie  older  mill  required.*^  And  the  dam  which  is  first 
in  time  is  first  in  right.*^     But  an  omission  by  a  riparian  owner  to 

*Carv  ▼.  Daniels,  8  Uet.  400,  41  Am.  ^Heath  v.  Williams,  26  Me.  209,  43 

Dec.  532.  Am.  Dec.  205. 

^Olcnson     ▼.    Assahct     Mfg.    Co.    101  Tho  prior  erection  of  a  mill  by  one  of 

MaBs.  72.  two  joint  owners  of  a  mill  privilege  will 

*Blanckard   v.  Baker,  8    Me.    253,    23  not  deprive  the  other  of  his  right  to  his 

Am.  Dec.  504.  share.    Bailey  ▼.  Rust,  15  Me.  440. 

•Butman  v.  Husseif,  12  Me.  407.  ^'Thomas  v.  Hill,  31  Me.  252;   Went- 

But  by  appropriating  the  water  of  a  worth  v.  Poor,  38  Me.  243;  Lincoln  ▼. 

stream  to  the  use  of  a  mill  by  construct-  Chadhoume,  56  Me.  197. 

ing  a  milldam  the  owner  may  acquire  a  ^^Wenticorth  v.  Poor,  38  Me.  243. 

right  to  be  protected,  although  the  wa-  ^lAncoln  v.  Chadhoume,  56  Me.  197. 

ter  is  not  actually  used  for  that  purpose  While  a  mill  owner  may  be  deprived 

but  merely  held   for  that  use  when  it  of  the  use  of  a  reservoir  dam  erected  by 

suits  the  owner  8  convenience  to  so  apply  his  grantor  under  a  parol  license  subse- 

it.    Jhid.                                         ..  qucntly  revoked  by  the    owner    of    the 
Vou  IT.— Waters.  110. 
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make  use  of  his  right  to  the  flow  of  the  water  does  not  impair  his  title 
or  confer  any  right  thereto  upon  another.*^  The  rule  adopted  in 
Maine  cannot  be  of  universal  application  in  states  where  private  prop- 
erty cannot  be  taken  for  private  U8e  or  for  public  use  without  com- 
pensation. As  will  be  m.^n  iu  a  subsequent  chapter/^  there  has  been 
some  tendency  to  hold  that  the  erection  and  maintenance  of  a  miU  was 
a  public  use  for  which  the  power  of  eminent  domain  might  be  exer- 
cised. Buty  even  conceding  that  it  is  such,  it  cannot  be  maintaincH 
to  the  injury  of  private  property  without  compensating  the  owner  for 
tlie  injury  thereby  caused.  And  it  has  already  been  seen  that  the 
right  of  a  riparian  owner  to  the  entire  flow  on  his  property  from  the 
higher  to  the  lower  point  of  the  stream  was  property ;  and,  being  such, 
it  cannot  be  interfered  with  by  another  private  individual  without 
subjecting  him  to  an  action  for  tort;  and  the  legislature  cannot 
authorize  one  private  individual  to  make  use  of  property  of  another 
against  his  will,  even  though  compensation  is  made  for  the  privilege. 
535.  Bight  may  be  acquired  by  prescription. —  Having  now  seen  tlia' 
every  riparian  owner  has  an  equal  right  to  use  the  water  as  it  flow> 
past  his  property,  and  that  no  right  is  gained  by  an  appropriation  or 
prior  use  which  will  deprive  the  adjoining  proprietor  of  any  of  hi.- 
natural  rights,  we  are  ready  to  determine  liow  far  rights  in  the  flow 
of  water  can  be  acquired  by  prescription.  The  courts  are  agreed  that 
the  right  to  use  the  water  of  a  stream  in  a  particular  manner  is  one 
which  can  be«acquired  by  prescription.*  But,  in  order  to  acquire  the 
right,  all  the  conditions  must  be  met  which  are  necessary  to  aciiuiret 

soil,  if  he  is  the  junior  oocupiint  of  the    l*a.   173;    Mfad^icoi-th    v.    Tiilotson,    l'> 
he  is  entitled   to  the  natural    (  onn.  3tfC.  39  Am.  Doc.  391. 


flow  of  the  stream  as  against  the  li-  An  easement  i-^  creatiHl  by  the  a«lvor«-<^ 
censor  of  the  reservoir  who  may  later  uninterrupted  use  for  the  requi>«ito  tinn 
erect  mills  on  the  same  privilege.  Pit-  of  water  of  nn  artificial  ditch  i$uppli<'<) 
nam  v.  Poor,  38  Me.  237.  hy   a  non-navigable  stream  for  milling 

**PilUhury  v.  Moore,  44  Me.  154,  69  purposes,  with  the  knowledge  and  uc- 
Am.  Dec.  91.  quiescence  of  the  owners  of    adjoinin;: 

"See  po«t,  chapter  XXIII.  land  over  which  the  water    flowed,    al 

M/ftambra  Addition  Water  Co.  v.  though  there  is  no  evidence  of  permit 
Richardson,  72  Cal.  598,  14  Pac.  379;  sion  or  license:  and  a  subsequent  pur 
Blanchard  v.  Baker,  8  Me.  266,  23  Am.  chaser  of  the  adjoining  land  over  which 
Dec.  604;  WiUiamn  v.  Wadstcorth,  51  the  wp.ter  flows  takes  subject  to  the  easv- 
Conn.  277;  Hmith  v.  Adams,  6  Paige,  ment,  and  has  only  a  qualified  right, 
433;  Finch  v.  Reshrldger,  2  Vem.  390;  and  must  so  use  the  water  as  not  to  di- 
Terry  ▼.  Smith,  47  Hun,  333 ;  Hazard  v.  prive  the  prior  appropriator  of  a  sufli 
Robitiaon,  3  Mason,  272,  Fed.  Cas.  Ko.  cient  quantity  to  operate  his  mill. 
6,281 ;  Horn  v.  Miller,  142  Pa.  557,  21  TramhU^j  v.  huterman,  6  N.  M.  15,  27 
Atl.  994;  Bakrr  v.  Broicn,  65  Tex.  377;    Pac.  312. 

Belknap  v.  Trimble,  3  Paige,  577;  Bui-  A  private  right  to  the  exclusive  use  of 
len  v.  Runnels,  2  N.  H.  255,  9  Am.  Dec.  the  waters  could  be  acquired  under  the 
65;  ifitch^ll  y.  Parka,  26  Ind.  363;  Law  Mexican  law  by  prescription  or  by  com 
V.  McDonald,  9  Hun,  23:  Shields  v.  pliance  with  the  established  conditions 
Arvdt,  4  N.  J.  Eq.  234:  Hot/t  v.  Carter.  Lux  v.  ffofjoin.  09  Cal.  2'*5,  10  Pac.  074. 
16  Barb.  210:   h'andall  v.  Silrvi  thorn,  i 
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rights  in  other  classes  of  property  by  such  title.  The  courts  have,  in 
some  cases,  stated  the  doctrine  more  broadly  than  the  law  warrants. 
For  instance,  in  Re  Water  Comrs.?  the  court  said:  "The  use  of  wa- 
ter in  a  stream  in  a  particular  way  for  a  period  of  forty  years  is  evi- 
dence of  the  right  to  continue  such  use  perj^etually,  unless  it  can  be 
shown  that  such  right  in  its  creation  related  only  to  temporary  use 
oT  was  to  endure  but  for  a  limited  iime."  If  the  use  which  was  made 
of  the  water  was  one  which  the  pn^prictor  had  a  right  to  make,  and 
it  did  no  injury  to  the  other  person,  it  would  not  make  the  slightest 
difference  how  long  it  had  continued.  It  was  not  until  the  use  o±  the 
water  became  wrongful  as  to  another  or  injured  his  rights  that  it  be- 
came adverse  so  that  its  continuance  would  give  a  good  title.  There- 
fore, to  determine  to  what  extent  an  advei'se  right  can  be  acquired,  it 
is  necessary  to  consider  the  elements  which  must  enter  into  the  ac- 
<|uisition  of  such  right.  And  in  general  it  may  be  stated  that  to  ac- 
([uire  such  rights  the  user  must  be  continuous  and  uninterrupted, 
actual,  open,  notorious,  and  exclusive.'  The  prescriptive  right  may 
include  not  only  the  manner  of  using  the  water,  but  also  the  regula- 
tion of  its  flow  along  its  course  so  that  an  upper  owner  may  acquire 
a  prescriptive  right  to  send  the  water  dow^n  in  unusual  quantities  when 
his  needs  require  him  to  do  so.** 

536.  No  advene  right  to  receive  flow  of  stream. — The  riparian  own- 
vv  receives  the  water  as  it  flows  to  him  by  natural  right,  and  in  so  do- 
ing he  does  not  interfere  with  the  rights  of  any  other  owner  on  the 
btream;  and  he  can  gain  no  prescriptive  right  to  have  the  flow  con- 
tinue by  the  fact  that  he  has  received  it  without  interruption  by  the 
upper  owner  for  the  prescriptive  period.  It  may  be  that  the  upper 
owner  has  had  no  use  for  the  water,  but  the  mere  fact  that  he  had 
none,  and  did  not  attempt  to  make  any  use  of  it,  cannot  deprive  him 
ni  any  of  his  rights  or  entitle  the  lower  owner  to  insist  that  the  flow 

-4  fidw.  Ch.  545.  upon  to   establish   a  prescriptive  right 

'  Adverse   possession   of   the  right  to  to  half  of  such  water,  where  the  circum- 

iise  the  water  of  a  spring  is  not  consti-  stances  and   practical   construction  put 

tuted  by    the   construction    of   a    fence  tliercon  by  tlie  parties  show  that  it  was 

around  the  i^pring,  when  it  does  not  ap-  intended  the  lessee  should  have  half  of 

pear  whether  the  fence  was  built  in  as-  the  water,  to  be  arrived  at  by  the  use 

sertion  of  such  right  or  as  a  protection  of  the  whole  for  half  the  time,    (hieto  v. 

to  the  spring:  and  also  when  it  was  not  ffrstano,  78  Cnl.  .174,  20  Pac.  743. 
so  constructed  as  to  exclude  others  from        *  A  municipal  corporation  may  acquire 

ui>ing    the   water.     Hunter   v.   Ementou  by   proscription  the  right  to  open  locks 

(Vt.)  53  Atl.  1070.  ill  tiiiiOM  of    anticipated    Hoods    for    the 

The  use  of  the  whole  of  the  water  of  jirolection  of  its  lands  againi!>t  overflow, 

a   ditch  on  every  alternate  day  by  the  ^^impson  v.  (iodmaiwhester  [1897]  A.  C. 

nredecopsor    in  title    of    the    owner    of  Oftfi.  77  L.  T.  X.  S.  409,  66  L.  J.  Ch.N.  S. 

lands  through  which  the  ditch  run«.  un-  770.  AfTlnning  [1896]    1  Ch.  214,  65  h. 

der  a  lease  of  one  half  the  water  there-  J.  Ch.  N.  S.  1.5 1.  73  L.  T.  N.  S.  423. 
of  every  alternate  day,  cannot  be  relied 
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shall  continue  uninterrupted,  in  case  tJie  upper  OAvner  finds  use  for 
the  water. ^  Even  when  the  upper  owner  is  making  a  certain  use  of  tlic 
water,  the  lower  one  can  gain  no  prescriptive  right  to  have  the  water 
flow  to  him  as  the  upper  owTier  has  permitted  it  to  flow.*  In  order 
to  establish  a  right  to  the  use  of  water  for  the  purposes  of  a  mill,  ex- 
dusivo  of  a  riparian  owner  above,  founded  upon  the  presumption  of 
a  grant  from  lapse  of  time,  there  must  have  been  an  actual  oociipa 
tion  of  the  flow  of  water  upon  the  land  above  for  a  sufiicient  length 
of  time.^  Mere  knowledge  by  an  upper  riparian  proprietor  of  the 
use  of  water  by  lower  riparian  proprietors  under  a  daim  of  right  to 
use  it  does  not  constitute  matter  of  estoppel,  in  the  absence  of  any- 
thing to  bliow  that  the  upper  proprietor  did  or  said  anything  to  mis- 
lead them  into  making  a  diversion  of  such  water,  or  that  any  money 
was  expended  on  representations  by  him  that  he  would  not  claim  any 
rights  as  against  them,  or  had  abandoned  his  rights  to  them,  or  had 
acquiesced  in  their  taking  the  water  to  the  exclusion  of  his  rights.' 
Some  early  cases  in  Connecticut  failed  to  recognize  this  rule,  and 
held  that  where  one  has  had  the  uninterrupted  use  of  the  water  of  a 
stream  as  it  flowed  in  its  natural  and  unobstructed  course,  for  a  period 
sufficient  to  raise  the  presumption  of  a  grant,  he  and  his  grantees  may 
maintain  such  right  as  against  a  proprietor  above  who  interferes  with 
the  flow  of  the  stream.*^  It  is  needless  to  say  that  there  is  no  principle 
upon  which  these  decisions  can  be  sustained. 

637.  Use  must  be  adverse. —  Mere  use  of  the  water  of  a  stream  in  a 
particular  manner  will  not  ripen  into  a  prescriptive  right.  The  rights 
of  the  riparian  owaiers  being  equal,  each  has  a  right  to  make  all  the 
use  of  the  water  he  can  without  infringing  the  rights  of  others;  and, 
therefore,  in  order  to  destroy  the  latter's  rights,  the  use  made  by 

^Crawford  Co.  v.  Hathaway  (Neb.)  CO  300,  10  Jur.  N.  S.  1005,  10  L.  T.  N.  & 
L.  R.  A,  889,  93  N.  W.  781,  Overruling  748,  Affirroed  in  7  Hurlst.  &  N.  160,  31 
60  Neb.  754,  84  N.  W.  271,  01  Neb.  317,  L.  J.  Exch.  N.  S.  9,  7  Jur.  N.  S.  880. 
85  N.  W.  303 ;  Walker  v.  Lillingaton,  niiet  v.  Skencaod,  35  Wis.  229.  The 
137  Cal.  401,  70  Pac.  282;  Hoy  v.  8ter-  court  says  that  the  claim  that,  if  a  per 
rtiit.  2  Watts,  327,  27  Am.  Dec.  313;  son  constructing  a  reservoir  upon  a 
Uincl'ley  v.  "Sickcrson,  117  Mass.  213;  stream  for  his  own  convenience  and  use 
Oould  V.  Boston  Duck  Co.  13  Gray,  442;  maintains  it  for  the  prescriptive  period, 
Thtirhcr  v.  Martin,  2  Gray,  394,  61  Am.  he  is  bound  to  maintain  it  forever  for 
Dec.  468;  Martin  v.  Bigelotc,  2  Aik.  the  benefit  of  lower  property  owners, 
(Vt.)  184,  16  Am.  Dec.  696;  Pollitt  v.  cannot  be  sustained.  The  upper  owner 
Long,  58  Barb.  20 ;  Bathgate  v.  Irvine,  may  abandon  the  reservoir  should  it  be- 
126  Cal.  135,  58  Pac.  442;  Lord  Wens-  come  onerous  for  him  to  maintain  it,  or 
leydale  in  Chaaemore  v.  Richards,  7  H.  should  it  cease  to  be  beneficial  to  him. 
L.  Gas.  387.  •Hartzall  v.  Sill,  12  Pa.  248. 

Such  use  does  not  entitle  one  to  main-  ^Bathgate  v.  Irvine,  126  Cal.  135,  58 
tain  an  action  against  an  upper  proprie-    Pac.  442. 

tor  for  polluting  the  stream.    Stockport        '^Tucker  v.  Jetoett,  11  Conn.  311  r/w* 
Waterworks  v.  Potior,  3  Hurlst.    &    C.   graham  v.  Hutchinson,  2  Conn.  592. 
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claimant  must  be  such  as  to  deny  their  existence.  To  show  this,  mere 
use  of  the  water  is  not  sufficient;^  nor  is  use  under  permission  of  the 
claimant  of  the  conilicting  rights.^  But  the  burden  of  showing  that 
the  use  of  a  water  privilege  was  under  license  is  upon  the  one  disput- 
ing a  claim  to  it  by  adverse  user.*  In  order  to  ripen  into  a  prescrip- 
tive right  the  use  must  be  under  claim  of  right,'*  and  adverse.^  And 
roust  be  such  as  to  give  the  one  against  whom  the  right  is  claimed  a 
ri^t  of  action.®  The  question  as  to  how  far  the  use  must  be  actually 
injurious  to  the  one  against  whom  the  right  is  claimed  is  not  free  from 
<lifficulty.  There  arc  some  uses  which  must,  of  necessity,  be  presumed 
to  be  injurious,  such  as  the  diversion  of  the  water  from  the  stream. 
On  the  other  hand,  there  are  uses  which  may  or  may  not  be  injurious 
according  to  the  use  which  the  other  proprietor  is  attempting  to  make 
of  the  water.  In  Manier  v.  Myers/  it  is  said  that  an  casement  for  the 
use  of  water  privileges  may  grow  into  a  prescriptive  right  by  adverse, 
uninterrupted  enjoyment  by  one  and  a  nonusor  by  another  for  twenty 
years;  and  a  disseisin  is  not  indispensable  to  make  such  enjoyment 

^Delhi  ▼.  Ymtmans,  50  Barb.  316,  Af-  ^Posththuaite  v.  Payne,  8  Ind.  104; 

firmed  in  46  N.  Y.  362,  6  Am.  Rep.  100;  Cox  v.  Vlough,  70  Cal.  345,  11  Pac.  732; 

yvinter  v.  Winter,  8  Nev.  129.  Hcintzen  v.  Binninger,  79  Cal.  5,  21  Tac. 

'Hunter   v.    fhnerson     (Vt.)    53    Atl.  377. 

1070;    Hall   v.    Blackman    (Idaho)    68  The  use  by  squatters  of  part  of  the 

Pac  19 ;  Curtis  v.  La  Oratide  Hydraulic  waters  of   a   stream   appurtenant   to  a 

Water  Co,  20  Or.  34,  10  L.  R.  A.  484,  23  tract  of  land,  upon   a  portion    of   such 

Pac.  808,  25  Pac.  378 ;  Coalter  v.  Hunter,  tract  occupied  by    them,    without    any 

4   Rand.   (Va.)     58.  15    Am.  Dec.  726;  claim  of  right  to  divert  or  use  it  else- 

Volly  ▼.  McCally  37  Ala.  20.  where,  is  not  adverse  to  the  right  of  the 

U8«»r  for  irrigation  purposes  of  the  wa-  owners  of  such    tract;    nor    does    the 

tcr  of  a  canal  running  through  the  waste  temporary  segregation  by  such  trespass 

l^nte,  whenever  not  needed  in  the  opera-  of  the  actual  occupancy  of  such  portion 

tion  of  the  mill,  gives  no  right  to  the  which   lies  inland,   without  segregation 

water     for    such    purpose,    interference  of    the    title,    make    it   nonriparian,  to 

with  which  will  be  restrained  by  injunc-  which  such  waters  are  not  appurtenant, 

lion,  where  it  appears  to  have  been  so  so  as  to  change  the  rule.    Alta  Jjand  rf 

used  by  permission  of  the  mill  owners  Water  Co.  v.  Hancock,  85  Cal.  219,  24 

and  without  notice  te  them  of  any  claim  Pac.  045. 

of  right  to  take  water  from  the  canal  *^ fanning  v.  Smith,  Q  Conn.  289;  Egan 

for  that  purpose.     Ball  v.  Kchl,  95  Cal.  v.  Efifradc  (Ariz.)  56  Pac.  721;  Odiorve 

606,  30  Pac.  780.  v.  Lyford,  0  N.  H.  502,  32  Am.  Dec.  387 ; 

In   Qray*8    Case,  5    Coke,  79,  it    was  Oneio  v.  Iteatano,  78  Cal.  374,  20  Pac. 

^aid:  **that  it  was  adjudged  in  a  Devon-  743;  Stokes  v.  Upper  Appomaiox  Co.  3 

thire  case  that  where  a  man  prescribed  Leigh,  318. 

to  have  pot  water  out  of  the  river,  etc..  In  Parker  v.   Footc,    19    Wend.    309, 

and  the  jury  found  that   he   ought  to  Bronson  J.,  says  he  cannot  subscribe  to 

have  it,  paying  6d.  yearly,  he  had  failed  the  doctrine  that  there  may  be  cases  re- 

of  his  prescription,    for    he    had    pre-  lating  to  the  use  of  water,  which  form 

?cribed    absolutely,  and    the    jury    had  exceptions  to  the  rule  that  the  enjoy- 

found  it  conditionally  or  sub  neodo,  and  ment  must  be  adverse  to  authorize  the 

that  if  he  did  not   pay   the   money   he  presumption  of  a  grant. 

*'iJ<rht  not  to  take  water;  and  the  terre-  *^Carson  v.  Hayes,  39  Or.  97,  65  Pac. 

tonant  in  such  case  might  disturb  him,  814;  LaJcesido    Ditch    Co.  v.    Crane,   80 

^^hich  is  all  the  remedv  the  terre-tenant  Cal.  181,  22  Pac.  76;  Hall  v.  Bluokman 

h'cl.                                 '  ( Idaho  ^   C8  Pac.  19. 

V^»r  ▼.  McDonald,  9  Hun.  23.  M  B.  Mon.  514. 
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adverse.  If  there  is  sufficient  claim  of  right  to  notify  the  one  against 
whom  the  right  is  claimed  that  the  use  claimed  is  rightful  and  that 
the  latter  has  no  right  in  the  water,  the  conduct  of  the  adverse  claim- 
ant may  be  sufficient  to  require  the  opposing  owner  to  vindicate  his 
rights  or  defend  them.  It  has  also  been  held  that  there  is  no  adverse 
use  until  it  actually  becomes  injiurious  to  the  opposing  owner.*  And 
in  Bu(ldingion  v.  Bradley  •  it  is  said  that  the  mode  in  which  the  low- 
er owner  has  been  making  use  of  the  stream  will  be  immaterial  in 
case  he  wishes  to  make  a  new  use  of  it  with  which  the  use  by  the  up- 
per proprietor  will  conflict.  Under  tJiis  rule  it  has  been  held  that,  if 
the  flow  of  water  was  at  all  times  sufficient  for  the  use  of  both  owd- 
ersy  the  one  exceeding  his  rights  cannot  be  regarded  as  making  an  ad- 
verse uwe.**  It  would  seem  that  a  rule  would  better  subserve  the 
rights  of  the  riparian  owner  which  holds  that  so  long  as  the  use  by  one 
owner  is  not  plainly  in  contravention  of  the  rights  of  the  other  own 
ers  on  the  stream,  and  he  does  not  deny  their  rights  in  such  a  way  as 
to  put  them  on  notice  that  he  intends  to  claim  a  prescriptive  right, 
the  mere  fact  that  he  is  making  an  excessive  use  of  the  stream  should 
not  ripen  into  an  adverse  title.  But  if  he  is  making  a  use  of  the 
water  which  he  has  no  right  to  make,  or  denies  the  rights  of  other 
riparian  owners,  then  his  use  becomes  adverse  and  will  ripen  into 
title.  Therefore,  an  owner  of  a  dam  built  subsequently  to  a  dani 
lower  down  the  stream,  who  diverts  the  water  above  his  dam  and  emp- 
ties it  below  the  lower  dam,  acquires  a  title  by  prescription  to  the 
use  of  the  water  where  such  use  is  not  interfered  with  for  more  than 
twenty  years,  although  the  diversion  of  the  water  had  not  injuriously 
affected  the  lower  owner  for  the  full  period  of  the  prescription,  the 
stream  formerly  furnishing  sufficient  power  for  both.**  Conversely, 
a  riparian  proprietor's  rights  in  a  water  course  are  not  lost  by  an  in- 
terruption in  the  flow  of  the  water  in  the  channel  for  a  period  ex- 
tending over  several  years,  as  the  interruption  may  have  been  caused  i 
by  excessive  dryness  of  seasons  or  from  some  other  cause  over  which         | 

•t7mott  Mill  <€  Min,  Co,  ▼.  Ferris,  2  which  he  has  ac<|uired  the  right  to  lift           I 

Sawy.  17^  Fed.  Cas.  No.  14,371;  Parher  for   Rome  beneficial    purpose.     Williams           i 

V.  HotchHss,  25    Conn.    321 ;    Meng   v.  v.  Morlemd,  2  B«m.  &  C.  910,  4  Dowl.           I 

Coffey  (Neb.)  60  L.  R.  A.  910,  93  N.  W.  &  R.  583,  2  L.  J.  K.  B.  191,  26  ReTtacd           i 

71.3.                                           '  Rep.  670.                                                                ' 

The  party  who  obtains  a  right  to  the  *  10  Conn.  213,  26  Am.  Pec  386.                   | 

exclusive  enjoyment  of  the  water  does  ^Anaheim    Water   Co,  v.  Bemi-Tropic 

so  in  derogation  of  the  primitive  right  Water   Co.  64   Cal.    185,   SO  Pac  623; 

of  the  public,  and  one  complaining  of  Huell  v.  Read,  6  U.  C.  Q.  B.  546. 

the  breach  of  such  a  right  must  show  ^Cape  v.  Thompson,  21  Tex.  Civ.  App. 

that  he  is  prevented  from  having  water  681,  .53  S.  W.  368. 
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the  proprietor  had  no  oontroL^^  The  rule  which  would  permit  an 
rxcessive  use  to  ripen  into  adverse  title  whether  an  injury  was  actu- 
ally done  to  a  lower  owner  or  not,  unnecessarily  deprives  the  riparian 
owner  of  advantages  which  he  might  enjoy  in  the  stream  were  it  not 
for  the  necessity  thus  imposed  upon  the  other  owners  to  protect  their 
rights.  On  the  other  hand,  if  a  particular  owner  is  permitted  to  go 
-forward  under  the  belief  that  he  is  making  a  rightful  use  of  the 
water,  and  makes  large  expenditures  in  the  erection  of  works  to  util- 
ize the  water,  it  may  be  a  hardship  upon  him  to  deny  that  his  use 
has  not  been  adverse.  The  one  erecting  such  structures,  however, 
nets  with  his  eyes  open,  and  is  charged  with  notice  that  in  erecting 
fhom  he  is  exceeding  his  rights  and  may  be  required  to  abate  his 
structures  when  they  become  a  nuisance  to  other  owners.  The  pres- 
^^nt  advantage  which  he  may  gain  from  the  excessive  use  of  the  water 
may  make  it  desirable  to  take  this  risk  and  he  may  be  willing 
*o  do  so.  The  rule  which  will  best  subserve  all  interests,  therefore, 
would  seem  to  be  that  each  riparian  owner  should  be  allowed  to  make 
us  much  use  of  the  water  as  he  desires  to  make,  and  should  assume 
ihe  risk  of  having  his  use  cut  down  when  its  ex^ss  is  found  to  injure 
^>ther  riparian  owners.  And  they  should  not  be  required  to  resort  to 
proceedings  to  vindicate  or  defend  their  rights  unless  they  are 
plainly  notified  that  the  owner  enjoying  the  use  of  the  stream  claims 
that  he  is  not  exceeding  his  rights,  and  that,  in  case  no  steps  arc 
taken  by  them  to  establish  their  rights,  his  claim  may  ripen  into  an 
adverse  title. 

6S8.  XTse  must  be  notorious. —  In  order  that  the  user  by  one  owner 
shall  ripen  into  an  adverse  title,  it  must  be  notorious  and  with  the 
knowledge  of  the  one  against  whom  the  right  is  claimed,  or  it  must 
be  of  such  a  character  that  his  knowledge  of  it  must  be  presumed.' 
But  notoriety  with  reference  to  the  one  against  whom  the  right  is 
claimed  is  all  that  is  necessary,  so  that,  in  case  he  has  notice  of  the 
fact  that  the  claim  is  adverse  and  that  the  use  is  being  made,  it  is 
sufficient  to  bring  the  case  within  the  rule  that  an  adverse  possession 
may  be  acquired.^  , 

639.  Use  must  be  continiioiis. — To  ripen  into  a   prescriptive  title 

''Hali  V.  Hicifi,  «  Scott,  167,  4  Bing.  Affirming  10  Pa.  Super.  Cft.  132,  Affirm 

X.  C.  381,  1  Arnold,  167,  7  L.  J.  C.  P.  N.  ing  7  Del.  Co.  Rep.  16. 
S.  209,  » Tt  in  said  in  Fogarty  v.  Fogarty,  129 

*  Bell  V.  8au  Halito  Land  d  Ferry  Co.  Cal.  46,  61   Pac.  570,  that  the  use  of 

(CaL)  33  Pac  449;  Alia  Land  d  Water  water  may  be    adverse    without    beinj? 

Co.  V.  Hancock,  85    Cal.    219,    24    Pac.  open  or  notorious,  as  all  that  is  necw 

646;  Union  Mill  d  3f%n.  Co,  v.  Dangherg,  sary  to  make  a  use  adverse  is  a  claim  of 

2  Sawy.  450,  Fed.  Cas.  No.  14,370;  Irv-  right  in  the  party  using  it,  and  knowl 

ing  V.  Media,  194  Pa.  648,  45  Atl.  482.  e<lpe  of  the  claim  in  the  adverse  partv. 


1750  KlGilTS  BETWEEN  INDIVIDUALS.  18  539 

the  use  must  have  been  continuous  for  the  whole  prescriptive  period.' 
And  the  use  must  not  be  materially  varied  during  the  time  the  pre- 
scriptive period  is  running,  although  the  water  need  not  be  used  ii: 
])recisely  the  same  manner  during  all  the  time,  if  the  effect  upon  the 
rights  of  the  one  against  whom  the  adverse  right  is  claimed  is  not 
materially  different  under  the  new,  than  it  was  under  the  old,  use." 
The  user  must  be  peaceable  f  that  is,  it  must  not  have  been  disputed 
or  against  the  claimed  rights  of  the  other  party.  But  ineffectual 
protests  by  a  riparian  proprietor  against  the  diversion  of  the  water 
of  a  stream  can  have  no  effect  in  preventing  the  presumption  of  a 
grant  from  adverse  use,  but  rather  tend  to  strengthen  the  character  of 
the  use  as  adverse.'*  In  England,  while  an  interruption  in  the  en- 
joyment  of  a  water  course  during  a  prescriptive  period  must  be  ac 
quiesced  in  for  a  full  year  before  it  breaks  the  period,  yet  interrup 
tions  acquiesced  in  for  less  than  a  year  may  be  shown  as  evidence  on 
the  question  whether  there  ever  was  a  commencement  of  the  enjov- 

^Hunt  V.  UespeloTy  6  U.  C.  C.  P.  269;  that  claimant's  ditches  were  construct- 
McKechnie  v.  McKeyes,  9  U.  C.  Q.  B.  ed  by  his  predecessor  in  title  under  a 
563;  Afnerican  Co.  v.  Bradford,  27  Cal.  license  from  the  then  o\>*ner  of  defend- 
360.  ant*8  land,  his  original  entry  was,  there- 
No  title  to  water  is  acquired  by  ad-  fore,  not  adverse.  Patterson  y.  MilU 
verse  user,  where,  during  several  years,  (Cal.)  08  Pac.  1034. 
the  possession  of  none  of  the  claimants  No  prescriptive  right  to  water  is  ae- 
was  continuous  or  of  such  a  nature  as  quired  by  the  diversion  thereof  by  an  ap- 
to  constitute  adverse  possession  against  propriator  into  the  lower  channel  of  a 
the  others,  and  the  owner  thereof  assert-  slough,  and  thence  through  a  cut  to  its 
cd  his  right  thereto  as  long  as  he  lived,  ditch,  by  incursions  upon  the  lands  of 
FauU  v.  Cooke,  19  Or.  455,  20  Am.  St.  riparian  proprietors,  for  the  purpose  of 
Rep.  836,  26  Pac.  602.  obstructing  the  natural  flow  of  the  wa- 
'Stein  T.  Burden,  24  1>».  130,  60  Am.  ter  in  the  upper  channel  and  causing 
Dec.  453.  such  diversion  to  the  lower  channel,  no 
*Cave  V.  Crafts  J  53  Cal.  136.  matter  how  long  continued  or  how  often 
Interruption,  at  least  once  every  year,  repeated,  when*  such  owners  not  only 
of  the  adverse  user  of  water  by  the  never  assented  thereto,  but  undid  the 
turning  thereof  from  the  ditch  through  work  as  ofton  as  discovered.  Ijosf 
which  such  use  is  made,  by  the  one  Chance  Water  Ditch  Co.  v.  Heilbron,  Sa 
against  whom  the  right  is  asserted,  pre-  Cal.  1,  26  Pac.  323. 
vents  the  acquirement  of  title  by  pre-  The  bringing  of  an  action  of  ejeci- 
scription,  since  any  interruption  of  ad-  ment  before  the  expiration  of  the  stat- 
verse  user,  however  slight,  is  sufficient  ute  of  limitation,  to  recover  possession 
to  prevent  the  acquirement  thereof,  of  a  portion  of  a  riparian  tract  occupied 
Brce  V.  Wheeler,  129  Cal.  145,  61  Pac.  by  squatters,  is  an  interruption  of  the 
782.  user  thereon  of  part  of  the  waters  of  a 
Adverse  user  of  water  for  irrigation  stream  appurtenant  to  the  whole  tract 
purposes  is  not  established  where  it  ap-  which  will  prevent  the  acquirement  of  a 
pears  that  during  the  last  fifteen  years  prescriptive  right  thereto,  where  no 
when  the  water  was  low  in  the  river  the  right  to  such  waters  was  ever  asserted 
claimant  has  habitually  removed  the  independent  of,  or  segregated  from,  the 
dams  of  defendant  so  as  to  let  water  run  land.  Alia  Land  d  Water  Co,  v.  ffoir- 
down  to  his  own  ditch,  but  that,  in  all  cock,  85  Cal.  219,  24  Pac.  646. 
caseia,  such  dams  were  immediately  re-  *  Jordan  v.  Ijang,  22  S.  0.  159. 
placed,  and  that  such  acts  were  without  Tlie  mere  denial  of  a  right  to  the  di- 
T'otioe  from  him  to  defendant;  also,  as  version  of  water,  not  acceded  to  and  fol* 
to  the  preceding    period,    it    appearing  lowed  by  no  interruption  of  the  diver- 


S  53S)J 


lUGIlTS  IN  WATEll  COUKSE. 


1751 


ment  of  right. *^  And  interruptions,  in  order  to  defeat  the  acquisition 
of  the  prescriptive  title,  must  be  such  as  tend  to  show  that  the  claimed 
right  had  no  existence.^  In  order  to  tack  together  adverse  uses  by 
diflFerent  persons  tliey  must  have  been  in  the  same  right.''  The  fact 
that  the  user  has  not  continued  for  the  prescriptive  period  will  not 
prevent  evidence  of  its  existence  being  given  to  the  jury,  because  such 
user  for  less  than  the  prescriptive  period,  even  if  interrupted,  may  be 
evidence  of  a  right,  to  be  used  with  other  evidence  by  the  jury.® 

640.  What  acts  arc  adverse. —  As  was  indicated  in  a  preceding  sec- 
tion *  there  are  certain  acts  with  reference  to  a  water  course  which, 
from  .their  very  nature,  must  be  considered  as  adverse,  because  they 
exceed  any  use  which  the  riparian  owner  may  rightfully  make  of  the 
stream.  The  most  important  of  these  is  the  diversion  of  water  from 
the  channel  of  the  stream.  Such  a  use  is  of  itself  notice  that  it  is 
adverse  and  in  opposition  to  the  rights  of  other  riparian  owners,  and 
if  continued  will  ripen  into  title.^  So,  the  jury  may,  in  the  absence 
of  any  evidence  as  to  whether  a  user  was  permissive  or  otherwise, 
infer  that  it  was  adverse  and  as  of  right,  where  one  land  holder  by  a 
ditch  and  levee  on  his  own  land  diverts  water  and  throws  it  on  the 


sion,  is  not  sufficient  to  constitute  a 
break  in  the  continuity  of  a  user  which 
will  prevent  the  acquisition  of  a  right 
bj''  prescription.  Oregon  Constr,  Co.  v. 
Allen  Ditch  Co,  41  Or.  209,  93  Am.  St. 
Rep.  701,  69  Pac.  455. 

*Eaton  V.  Sicansea  Wate^ivork^  Co.  17 
Q.  B.  267,  20  L.  J.  Q.  B.  N.  S.  482,  15 
Jur.  675. 

•A  prescriptive  right  to  divert  the 
water  of  a  stream  is  not  defeated  by  the 
fact  that  the  right  was  exercised  subject 
to  the  right  of  the  owner  of  the  land 
through  which  the  canal  was  cut  to 
turn  the  water  down  the  natural  chan- 
nel during  six  weeks  of  each  year  to  fa- 
cilitate the  use  of  his  lana.  Bolivar 
Mfg.  Co.  Y.  Neponset  Mfg.  Co.  16  Pick. 
241. 

The  presumption  of  plaintiff's  right 
to  the  use  of  the  water  of  a  creek  aris- 
ing from  user,  so  as  to  prevent  defend- 
ant from  closing  it  up,  is  not  repelled 
by  a  contract  entered  into  during  such 
UBCTf  by  which  defendant  was  permitted 
tx)  erect  a  dam  and  flood  gates  so  as  to 
hold  back  the  water  during  the  times 
plaintiff  did  not  need  it.  Jennings  v. 
Shericood,  8  Conn.  122. 

^  Where,  after  the  death  of  a  person 
using  a  water  right  adversely  to  defend- 
ant, his  administrator  conveyed  the  land 
on  whidi  the  same  was  situated  to  the 


defendant,  and  he  reconveyed  the  same 
to  the  plaintiff  who  continued  to  use 
the  water  adversely,  the  two  periods  of 
adverse  user  cannot  be  tacked  together. 
Manning  v.  Smith,  6  Conn.  289. 

The  gi-antce  of  a  mill  and  privilege 
cannot  establish  a  prescriptive  right  of 
erecting  booms  and  storing  logs  in  the 
mill  pond  on  grantor's  land  by  showing 
that  he  had  enjoyed  such  a  privilege  for 
the  preceding  sixteen  years,  and  that 
his  grantor  had  done  the  same  for  more 
than  four  years  next  preceding  the  date 
of  the  grant,  as  a  landowner  cannot 
have  an  eaFement  in  his  own  land. 
Mansur  v.  Blake,  62  Me.  38. 

•The  use  of  water  in  a  particular 
manner  for  a  less  period  than  twenty 
years,  and  even  an  interrupted  use,  may 
be  evidence  of  a  right,  to  be  weighed 
with  other  evidence  by  a  jury.  Oilman 
V.  Tilton,  5  N.  IT.  231. 

^  See  ante,  §  637. 

'Matheson  v.  Ward,  24  Wash.  407,  85 
Am.  St.  Rep.  056,  64  Pac.  520;  French 
Bock  V.  Hugo,  L.  R.  10  App.  Cas.  336, 
64  L.  J.  P.  C.  N.  S.  17,  54  L.  T.  N.  S. 
92,  34  Week.  Rep.  18 ;  Stein  v.  Burden, 
24  Ala.  130,  60  Am.  Dec.  453. 

The  diversion  and  use  of  the  waters 
of  a  stream  to  a  certain  extent  for  irri- 
gation purposes,  continuously  and  im in- 
terruptedly  during   the  irrigation  sea- 
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lands  of  another  to  his  injury,  and  such  injury  continues  without 
increase  for  ten  years.'  Therefore,  where  an  upper  proprietor  di- 
verts the  water  for  a  period  of  twenty  years,  continuously  and  unin 
terruptedly,  he  acquires,  as  against  a  lower  proprietor,  the  right  to 
continue  the  diversion ;  and  in  such  a  case  it  is  immaterial  whether 
or  not  such  lower  proprietor  had  any  need  of  the  water  during  that 
period.*  But,  since  an  upper  riparian  owner  has  a  right  to  make  a 
reasonable  diversion  of  water  from  the  stream  for  ujse  on  his  prop- 
erty, the  Oregon  court  has  held  that  even  the  diversion  of  water  can- 
not become  adverse  so  as  to  give  a  right  thereto  by  continuance 
thereof  for  the  statutory  period,  so  long  as  the  rights  of  those  against 
whom  it  is  asserted  are  not  infringed.*^  If  no  more  than  the  legal 
right  of  the  upper  owner  is  exercised,  he  has  no  occasion  to  claim  a 
prescriptive  right ;  but  if  he  has  exceeded  his  l^al  right,  then  his  usc^ 
infringes  that  of  the  lower  owner,  and  is  of  necessity  adverse.  There- 
fore, the  Oregon  decision  adds  nothing  of  value  to  the  general  discus- 
sion upon  the  subject.  ISo  prescriptive  right  to  a  certain  amount  of 
water  from  a  stream  c^n  be  acquired  against  a  riparian  owner  by 
diverting  water  below  his  hind,  for  such  diversion  does  not  interfere 
with  the  natural  flow  over  his  land  and  is  not  an  invasion  of  his 
rights  which  he  is  bound  to  notice.®  In  an  action  to  determine  water 
rights,  after  defendant  has  successfully  denied  that  he  diverted  all 
the  water  of  a  creek,  he  cannot  recover  waters  he  has  not  diverted  on 
the  ground  of  adverse  user,  or  that  plaintiff  stood  by  and  allowed  him 
to  divert  all  the  water  without  objection.''  Where  lessees  of  a  mine 
take  water  from  a  stream  on  the  leased  premises,  and  convey  it  to 
adjoining  lands  to  be  used  by  them  in  the  working  of  a  mine,  their 
right  to  divert  the  w^ator  will  cease  with  the  expiration  of  the  lease, 
and  no  prescriptive  right  to  continue  it  will  have  been  acquired,  since 
It  will  be  presumed  that  they  acted  under  an  assumption  on  the  part 
of  lessors  and  lessees  that  the  diversion  of  the  water  was  authorized 
by  the  lease.®     A  prescriptive  right  may  be  acquired  to  interrupt  the 

son,  under  claim  of  right  adverse  and  *Cave  ▼.  Tyter,  133  Cal.  666,  66  Pac. 

hostile  to  <me  clainiing  such  waters  and  1080. 

with   the  latter's  knowledire,   for  more  ''Hayes  v.  RUver  Creek  d  P.  Land  rf 

than   five  years   before   the   commence-  Water  Co.  136  Cal.  238,  68  Pac.  704. 

ment  of  an  action  for  damages  and  to  ^Chamber  Colliery  Co,  ▼.  Hopwoodj  65 

restrain  the  same, — defeats  the  right  of  L.  J.  Ch.  N.  S.  859,  L.  R.  32  Ch.  Div. 

irach  claimant  to  that  extent.     Evans  v.  540,  55  L.  T.  N.  S.  449,  51  J.  P.  164. 

Ross  (Oal.)  8  Pac.  88.  But  the  fact  that  a  stream  of  water 

*PoUif  V.  McCall,  37  Ala.  20.  ns  turned  along  an  artificial  course  i» 

*Olnnf  V.  Fenner,  2  R.  I.  211,  57  Am.  used  by  {larties  who  take  possession  of 

Dec.  711.  &  mine  under  a  custom  by  which  thev 

^lioifcc  v.  Cupper f  37  Or.  256,  61  Pac.  can  work  it  adversely  to  the  rights  of 

C42.  the  true  owTier  by  paying  him  a  royalty 
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flow  of  a  stream.  Therefore,  the  owner  of  a  mill  situated  on  a  small 
stream  may  acquire  a  prescriptive  right  by  erecting  a  reservoir  dam 
further  up  the  stream  and  exercising  a  control  over  the  flow  there- 
from under  a  claim  of  right  for  the  prescriptive  period,  which  can- 
not be  interfered  with  by  owners  of  land  between  the  reservoir  and 
mill.®  But  a  person  who  gains  the  right  to  regulate  the  flow  of  the 
stream  does  not  gain  a  right  to  the  exclusive  use  of  the  water  so  tis 
to  forbid  another  riparian  owner  to  make  use  of  it  as  it  flows  past  his 
property.*^'  Intermediate  owners  on  the  stream,  however,  do  not 
^ain  a  prescriptive  right  to  control  tlie  flow  of  the  water  by  using  it 
as  it  flows  past  them  from  the  storage  dam,  which  will  enable  them 
to  compel  the  owner  of  the  reservoir  to  maintain  it  for  their  benefit.** 
A  prescriptive  right  may  be  acquired  to  stop  the  flow  of  water  from 
the  stream  in  an  artificial  course.*^  And  a  prescriptive  right  may 
be  acquired  to  have  land  remain  free  from  the  flow  of  water  which 
has  been  diverted  therefTOm.**     Or  to  have  the  water  flow  in  a  given 

will  not  prevent  the  presumption  of  a  against  a  mill  owner  below  who  owns  a 

grant   in   favor  of  the  owner   when   he  re8crvoir  above  and  has  acquired  a  pre- 

aguin    becomes    possessed    of    the    land  scriptive  right  to  control  the  flow  of  the 

through  which  it  runs.    Immcy  v.  Stock-  stream,  in  such  a  manner  that  his  pond 

«r,  35  L.  J.  Ch.  N.  S.  467.  L.  R.  1  Ch.  must  be  filled  every  day  by  withholding 

306,  12  Jur.  N.  S.  419,  14  L.  T.  N.  S.  the  flow  of  the  water  from  the   lower 

427,  14  Week.  Rep.  743.  owner  during  the  time  of  filling,   and 

*Brace  v.  Tale,  10  Allen,  441.  then  letting  it  leak  out  when  the  lower 

A  prescriptive  right  to  regulate  the  mill  is  not  in  use.     Yale  v.  BracCy  90 

flow  of  water  from  a  reservoir  dam  to  a  Mass.  488. 

mill  is  not  lost  in  favor  of  intermediate  ^'  Where  a  mill  owner  closed  up  the 

owners  by  the  building  of  a  new  mill  communication  between  the  stream  and 

and  changing  the  use  to  which  the  water  a  ditch  through  which  water  was  divert- 

16  put,  although  the  efl^ect  is  to  make  ed   from   the   stream,   and   has  kept   it 

the  water  flow  in  a  way  to  injure  the  closed,   without   interruption,   for   more 

intermediate   owners,   who   have    made  than  twenty  years,  he  is  entitled  to  keep 

me  of  the  water  as  it  flowed  for  more  it  closed ;  and  the  owner  of  land  adjoin- 

than  twenty  ^^ears.     If  there  has  been  a  ing  the  ditch   cannot  object  to  it,  at- 

wrongful  injury  to  the  rights  of  the  in-  though  the  ditch  may  have  been  an  an- 

tcrmediate  owners,  they  have  an  action  cient  water  course,  where  he  has  not  had 

therefor;   but   this  will   not  affect  the  a  modem  use  of  the  water.    Dretcett  v. 

prescriptive    right    of   the   mill    owner.  Sheard,  7  Car.  &  P.  466. 

Brace  v.  Yale,  97  Mass.  18.  ''A    riparian    proprietor    acquires  a 

^Dyer  v.  Cranston  Print  Works  Co.  22  prescriptive   right   of   exemption    from 

R.  I.  506,  48  Atl.  791.  having  his  land  overflowed  by  the  wa- 

"A  prescriptive  right  to  control  the  ters  of  a  stream  being  restored  to  their 

flow  of  water  from  a  storage  reservoir  natural  course,  where  the  change  which 

«annot  be  acquired  by  a  lower  owner,  resulted    in    protecting   his    land    from 

where  the  upper  proprietor  exercises  the  overflow  was  made  in  the  flow  by  arti- 

<(ole  control  and  management  of  the  out-  flcial   means,   and   the  riparian  owners 

let  and  the  use  of  the  liberated  water  affected  thereby  acquiesced  in  the  new 

is    equally    bencllcial    to    both    parties,  state    of    the    stream    for    over    forty 

Wearc  v.  Ohase,  93  Me.  264,  44  Atl.  900.  years.     Burk  v.  Simonson,  104  Ind.  17;i, 

The   owner   of   an    intermediate   dam  .'>4  Am.  Rep.  304,  2  N.  £.  309,  3  N.  £. 

will  be  enjoined  from  maintaining  it,  as  826. 
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course  which  it  has  taken.^*     A  right  to  a  waste  way  may  also  be 
acquired.*® 

541.  What  time  is  necessary  to  j^ivc  right. —  The  prescriptive  right 
to  control  the  flow  of  water  is  an  incorporeal  hereditament,  and,  in 
the  absence  of  express  statutory  declaration  to  the  contrary,  the  time 
neo^'ssary  to  gain  the  right  is  the  same  as  is  necessary  to  acquire 
rights  in  real  proi>erty.^  If  there  is  no  statutory  designation  of  the 
time,  the  use  must  l>e  continued  long  enough  to  presume  a  grant- 
Where  the  prescriptive  period  for  acquiring  rights  in  real  estate 
is  twenty  years,  that  is  the  period  which  will  govern  the  acquisition 
of  water  rights.^  So,  in  jurisdictions  where  the  period  is  fifteen 
years,  that  period  will  govern.*  In  case  the  statute  has  prescribed  a 
period,  that  will  govern.*     Defendant  need  not  be  in  possession  of 

^Hiring  v.  Sinking  Spring  Water  Co,  7  ^Buddington  v.  Bradley,  10  Conn.  213, 

Pn.  Super.  Ct.  63.  26   Am.   Dec.    386;    Bealcy  v.   Sha^c.,  6 

If  a  stream  of  water  has  followed  a  East,  214.  2  Smith,  321.  8  Revised  Rep. 

defined  ditch  or  channel  on  upper  lands,  466,  Cited  in  Shencoad  v.  Burr,  4  Day, 

thence  across  a  highway  and  onto  an-  2.50,  4  Am.  Dec.  211:  Ellis  v.  Clemens, 

other's  land,  for  a  period  of  twenty-one  21   Ont.  Kep.  227,  Affirmed  in  22  Ont 

years   and  upwards,   the  owner   of   the  Rep.  216;  Siillman  v.  White  Rock  Mfg. 

lower  land  has  a  right  to  have  the  wa-  Co.  3  Woodb.  &  M.  538,  Fed,  Cas.  No. 

ter  discharged  at  that  point.     Adam  t.  13.446;  Presf^ott  v.  PhiUips,  Cited  in  6 

Moll.  6  Pa.  Super.  Ct.  380.  East,  213;   Mason  v.  Hill  2  Nev.  &  M. 

But  no  right  to  a  stream  of  water  is  747,  6  Bam.  &  Ad.  1,  2  L.  J.  K.  B.  N.  S. 

acquired  by  one  upon  whose  land  it  is  118;  Strickler  v.  Todd,  10  Serg.  &  R.  63, 

unlawfully*  turned,  before  the  expiration  13  Am.  Dee.  649. 

of  twenty  years.     Shields  v.  Arndt,  4  X.  Twenty  years*  adverse  possession  of  a 

J.  Eq.  234.  diverter^  water  course  are  indispensably 

'^  The  peaceful  and  iminterrupted  use  ncces-sary,  unless  there  are  other  cireum- 

for  twenty  years  by  the  owner  of  a  mill  stances  from  which  a  grant  may  be  pre- 

of  the  water  from  a  dam  for  the  pur-  sumed  in  a  less  time,  to  defeat  the  right 

pose  of  working  such  mill,  with  the  flow  of  the  proprietor  of  the  ancient  channel 

of  water  from   its  wheels  unobstructed  to  have  the  water  flow  in  it.     Campbell 

by  the    water   of  a   dam   below,   under  v.  Smith,  8  N.  J.  L.  140,  14  Am.  Dec. 

claim  of  right  so  to  use  it,  and  which  400. 

use  waB  known  to  the  owner  of  the  dam  ^Haight  v.  Price,  21  N.  Y.  241. 

below,  creates  a  presumption  of  right  to  *Rogers  v.  Page,  Brayton    (Vt.)    iGt'. 

the  use  and  flow  of  the  water  to  that  ex-  201. 

tent  so  aa  to  render  the  owner  of  tlie  '"  I'nder  the  law  of  Texas,  the  right  of 

dam    below     liable    for    any    damages  a  riparian  proprietor  to  use  the  water 

caused  by  raising  the  height  of  his  dam  of  the  stream  for  natural  and  domestic 

so  as  to  obstruct  that  flow  and  cause  a  purposes  may  be  lost  by  the  adverse  po#- 

backing  up  of  the  water  upon  the  wheels  .session  of  another  for  the  period  of  ten 

more  than  had  been  done  at  any  time  years,  by  analogy  to  the  statute  of  limi- 

during  such  twenty  years,  although  such  tations  which  bars   the  right  of  entry 

height  may  not  be  greater  than  that  of  on  lands  after  the  lapse  of  such  period, 

the   dam   as   originally   built   or   as   it  Baker  v.  Brown,  65  Tex.  377. 

might  have  been  built  under  the  grant  Under   the  statute  of  limitations  of 

rstablishing  it.     Matiier  v.  Myers,  4  B.  Arizona  (Comp.  Laws,  p.  331,  §  3)  un- 

Mon.  514.  interrupted  adverse  possession  of  a  wa- 

^Oregon  Constr.  Co,  v.  Allen  Ditch  Go.  ter  right  for  five  years  under  a  claim  of 

41  Or.  209,  93  Am.  St.  Rep.  701,  69  Pac.  right  gives  a  valid  title.     Campbell  r. 

455;   Burden  v.  Stein,  27  Ala.   104,  62  t<hirers,  1  Ariz.  161,  25  Pac.  540;  Daltom 

Am.  Dec.  758;  Sherxcood  v.  Burr,  4  Day,  v.  Rentaria  (Ariz.)   15  Pac.  41. 

244,  4  Am.  Dec.  211.  The  diversion  of  a  certain  amount  of 
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the  land  againat  vvliich  the  right  is  claimed  during  the  whole  period.^ 
The  right  begins  to  run  when  the  possession  first  becomes  adverse, 
and  it  will  continue  to  do  so  regardless  of  the  diang-es  of  possession 
of  the  property  against  which  the  right  is  claimed ;  and  one  acquiring 
possession  of  the  property  must  take  notice  of  the  fact  of  the  adverse 
user  and  of  the  time  during  which  it  has  been  enjoyed,  and  will  only 
be  entitled  to  take  steps  to  abate  the  nuisance  during  the  unexpired 
portion  of  the  prescriptive  period.  The  right  to  have  water  flow  as 
it  has  been  accustomd  to  do  for  more  than  twenty  years  is  not  lost  by 
reason  of  the  fact  that  there  was  some  interruption  before  tlie  twenty 
years  began,  and  the  stream  did  not  flow  again  in  its  former  course 
till  WTthin  nineteen  years  of  the  diversion  complained  of  J 

541a.  When  time  begins  to  run. — Since  adverse  user  is  necessary 
to  perfect  a  prescriptive  right  to  interfere  with  a  water  course  the 
time  will  not  begin  to  run  until  the  one  against  whom  the  right  is 
claimed  can  be  charged  w-ith  notice  of  the  adverse  claira.^  So,  where 
thie  upper  owner  is  using  the  water  for  a  purpose  for  which  he  has  a 
right  to  use  it,  so  long  as  he  does  not  exceed  the  quantity  to  which  he 
isr  entitled  he  cannot  claim  an  adverse  use  while  there  is  water  enough 
to  supply  the  needs  of  all  persons  along  the  stream.^  But  where. the 
upper  owner  is  making  a  wrongful  use  of  the  water,  time  will  begin 
to  run  when  the  use  commences,  regardless  of  the  effect  on  the  lower 
owner.^  It  will  begin  to  run  at  the  instant  the  unlawful  use  is  made 
of  the  water,  and  not  at  the  time  w^orks  are  begun  which  are  intended 
to  utilize  it.**  But  a  diversion  of  water,  followed  by  actual  and  ex- 
water  from  a  stream  and  the  »ise  there-  a  stream,  one  above  the  other,  the  lower 
of  for  the  irrigation  of  landH  situate  dam  being  constructed  first,  and  the  wa- 
near  the  same,  for  six  years  following  ter  at  the  upper  dam  was  diverted  from 
the  appropriation  thereof,  with  the  full  the  stream  in  a  race  which  emptied  be- 
knowledgc  of  riparian  proprietors,  con-  low  the  lower  dam,  and  at  the  time  of 
tinuous,  uninterrupted,  peaceable,  open,  the  construction  of  the  upper  dam  there 
and  notorious,  under  claim  of  right  ad-  was  enough  water  for  both  owners,  but 
verse  and  in  hostility  to  Buch  proprietors  subsequently,  from  some  unknown  c  luse, 
and  their  successors  in  interest,  gives  a  the  quantity  of  water  became  insutlirient 
prescriptive  right  to  the  diversion  and  for  the  use  of  both,  the  right  of  action 
use  thereof.  Spargur  v.  Beard,  90  Cal.  of  the  lower  owner  against  the  upper 
221,  27  Pac.  198.  owner  aoerued  when  the  upper  dam  was 

^Jordan  v.  Lang,  22  S.  C,  159.  constructal,  nnd  the  statute  of  limita- 

''Hall  V.  Swift,  4  Bing.  N.  C.  381,  6  tions  comincnced  to  run  from  that  time, 
Scott,  1C7,  1  Arnold,  157,  7  L.  J.  C.  P.  and  not  from  the  time  when  the  quan- 
N.  S.  209.  tity  of  water  was  diminished.     Cape  v. 

^Hnghcsville  Water  Co.  v.  Person,  182    Thompson,  21  Tex.  Civ.  App.  681,  53  S. 
Pa.  450,  38  Atl.  584;  Bowman  v.  Bow-    VV.  308. 
man,  35  Or.  279,  57  Pac.  646.  *  An    appropriator    of    water    from    a 

H)hurck  V.  Stillxcelh  12  Colo.  App.  43,  stream  is  not  estopped  from  maintain- 
64  Pac.  395;  Eganv,  Estrada  (Ariz.)  56  ing  an  action  to  enjoin  an  unlawful  in- 
Pac.  721 ;  North  Poxcder  Mill.  Co.  v.  terference  therewith,  because  the  build- 
Coughanour,  34  Or.  9,  54  Pac.  223.  ing  of  the  flume  by  means  of  whirh  th«» 

•  Where  two  dams  were  constructed  in    water    was   diverted    was    befmun    mf»rc 
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eluBive  possession  and  control,  such  as  will  constitute  an  invasion  of 
prior  acquired  rights,  with  the  intent  and  purpose  of  applying  the 
water  to  some  need  or  asef ul  purpose,  followed  by  actual  application 
within  a  reasonable  time,  such  as  will  serve  to  complete  a  valid  prior 
appropriation,— constitutes  such  a  user  as  will  set  the  statute  of  limi- 
tations in  motion,  and,  if  continued  for  the  statal'^ry  period,  will 
confer  a  valid  title  to  the  easement'^  The  statute  of  limitations  will 
not  run  against  a  right  to  compel  the  restoration  of  a  stream  to 
its  former  channel,  where  the  change  causes  the  casting  of  stone  and 
sand  upon  private  property  in  such  a  way  as  to  constitute  a  private 
nuisance,  the  injury  from  which  is  continuous.®  The  fact  that  it 
does  not  begin  to  run  until  the  one  against  whom  the  right  is  claimeJ 
can  be  charged  with  notice  is  illustrated  by  the  rule  that  no  advers'* 
title  can  be  acquired  against  a  grantee  of  goveninieut  land  until  he 
has  acquired  possession  of  the  property.'  But  the  period  during 
which  squatters  on  public  land  maintained  ditches  for  irrigation 
purposes,  which  continued  under  homestead  entries  prior  to  obtain- 
ing patents,  may  be  counted  in  making  out  the  statutory  period  of 
prescriptive  right  as  against  lower  riparian  proprietors  who  acquired 

than  five  years  before,  where  water  was  Stat^9  of  public  lands  through  which  s 
actually  diverted  thereby  to  his  detri-  stream  flows,  there  must  have  been  an 
ment  only  a  short  time  before  the  action  adverse  user  for  the  statutoT7  period 
was  instituted.  Fuller  v.  Swan  River  after  the  land  was  patented  to  him» 
Placer  Afin.  Co,  12  Colo.  12,  19  Pac.  836.    since  the  presumption  arising  from  an 

The  use  of  a  ditch  on  one's  own  lands  adverse  xnier  is  not  a  grant  against  any 
for  the  period  necessary  to  confer  a  pre-  particular  person,  but  against  the  title 
script ive  right  gives  no  such  right  to  under  which  he  holds;  and  a  patentee 
overflow  the  lands  of  another  thereby,  from  the  government  acquires  thereby 
if  the  overflowing  has  not  existed  for  a  new  title  against  which  prior  adverse 
such  period,  as  prescription  runs,  not  user  during  the  government's  ov^iiership 
from  the  time  of  the  construction  of  is  not  available.  VanHckle  v.  JEfatiiet, 
the  ditch,  but  from  the  beginning  of  the  7  Nev.  240. 
overflow.     Folly  v.  McCall,  37  Ala.  20.         But  the  divernion  and  adverse  user  of 

A  right  by  prescription  of  a  railroad  the  water  of  a  stream  for  more  than  the 
company  to  maintain  a  bridge  across  a  statutory  period  after  the  survey  and 
irtream  in  such  a  manner  as  to  wash  location  of  the  line  of  raUroad  to  which 
away  land  of  another  in  times  of  fresh-  lands  through  which  it  runs  were  grant - 
eta  bejrins  to  run,  not  from  the  date  of  ed  by  Congress  gives  title  thereto  ai 
completion  of  the  bridge,  but  from  the  against  a  subsequent  purchaser  of  land 
tinio  of  the  iir^t  damage  to  the  land  so  from  the  railroad  company,  although 
occasioned  by  it.  Kells  v.  Chesapeake  d  such  diversion  and  ujser  were  for  lea» 
O.  R.  Co.  49' W.  Va.  Go,  87  Am.  St.  Rep.  than  the  statutory  period  after  the  issu- 
787.  :iS  S.  E.  479.  ance  of  a  patent  to  the  railroad  com- 

'Orrtfon  Const r.  Co,  v.  Allen  Ditch  Co.  pany,  since  by  the  acts  of  Congress  there 
4l  Or.  209,  93  Am.  St.  Rep.  701,  G9  Pac.  was'  a  grant  in  prwsenti  which  pa.si^ 
45.'i.  the  legal  title  thereto  on  the  survey  and 

*Wrifjhi  V.  Syracuse,  B,  d  N.  T.  R.  Co.  location  of  the  line,  so  as  to  subject  it  to 
49  Hun,  445,  3  N.  Y.  Supp.  480,  Aflirmed  the  running  of  the  statute  of  limita- 
in  124  N.  Y.  C(i8,  27  N.  E.  854.  tions,  which  was  not  interrupted  or  de- 

^ Mathews  V.  FeiTca,  45  Cal.  51.  feated  by  the  subsequent  issuance  of  the 

To  defeat  by  diversion  the  riparian  patent,  .'a/tfcm  v.  ISmith^  95  Cal.  154, 
rights   of  a   patentee   from   the  United   30  Pac.  200. 
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their  righU  froui  the  government  after  the  upper  ditches  were  cou- 
slrueted.**  In  analogy*  to  the  rule  winch  has  sometimes  been  applied 
in  case  of  the  damming  back  of  water  in  a  stream®  the  New  York 
<*)urt  of  appeals  held,  in  Colrick  v.  Swinbum,^^  that  an  action  for 
wrongfully  diverting  the  water  of  a  str(»am  is  not  barred  by  the  lapse 
of  six  years  from  the  time  of  the  first  diversion,  since  the  wrong  is  a 
continuing  injury  and  is  not  referable  exclusively  t/)  the  day  when 
it  was  first  committed.  It  may  be  that  the  right  of  the  lower  owner 
to  object  to  the  diversion  of  the  stream  is  not  barred  in  six  years  after 
the  first  diversion  of  the  water ;  but,  if  such  is  the  fact,  the  reason  for 
it  is  that  the  action  is  not  governed  by  the  six  year  limitation  period^ 
but  by  the  longer  one  necessary  to  acquire  an  interest  in  real  estate ; 
and  not  for  the  reason,  as  suggested  by  the  court,  that  it  does  not  be- 
gin to  run  when  the  injury  is  first  committed.  If  an  upper  propri- 
i'tor  makes  such  a  change  in  the  condition  of  the  stream  on  his  prop- 
erty that  he  effects  a  diversion  of  the  water  therefrom,  and  this  con- 
dition is  penuanent,  the  wrong  is  done  at  that  time;  and  the  mere 
fact  that  the  consequences  of  it  are  continuous  does  not  make  the 
wrong  a  continuing  one  so  as  to  extend  indefinitely  the  period  during 
which  the  action  can  be  brought  to  correct  the  wrong.  There  are 
few  injuries  to  real  estate  which  are  not  continuing  ones,  and  yet  the 
rule  is  almost  universal  that  the  right  of  action  arises  at  the  time  the 
structure  which  causes  the  injury  is  completed,  and,  if  the  action  is 
not  brought  within  the  statutory  period  thereafter,  it  is  barred.  And 
there  is  no  ground  for  making  an  exception  to  this  rule  in  favor  of 
one  who  is  injured  by  the  diversion  of  water  from  a  stream.  The 
hardship  which  the  New  York  court  felt  was  the  resiilt  of  applying 
the  statute  which  limits  actions  for  the  recovery  of  damages  to  the 
(^ase  of  the  attempted  acquisition  of  an  incorporeal  hereditament, 
which  could  not  be  acquired  in  less  time  than  that  necessary  to  ac- 
quire an  interest  in  real  estate.  And,  while  the  decision  was  correct, 
the  court  should  have  held,  not  that  the  injury  was  a  continuing  one, 
but  that  the  right  to  maintain  the  diversion  could  not  be  acquired 
in  less  than  ten,  fifteen,  or  twenty  years,  as  might  be  necessary  to  ac- 
quire real  estate  by  adverse  possession. 

542.  Extent  of  right  acquired. —  The  right  which  is  acquired  by 
the  adverse  use  of  the  water  of  a  stream  is  measured  by  the  extent  to 
which  the  claim  was  asserted  and  maintained.  The  claimant  cannot, 
on  the  one  hand,  gain  a  right  which  is  in  excess  of  his  claim.*     On 

"J/eti^  V.  Co/fev    (Neb.)    60  L.  R.  A.        "  105  N.  Y.  503.  12  N.  E.  427. 
910,  03  N.  W.  713.  ^The   owner   of   a   water   mill    oo    a 

*8e<>  po«f,  IS  .550  et  seq.  stream,  who,  by  a  ooTitinuoiia  use  and 
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the  other  hand,  he  will  gain  a  right  to  all  he  claims,  although  he  does 
not  make  use  of  it  to  the  full  extent.^  In  analogy  to  the  rule  that 
time  will  not  begin  to  run  until  the  one  against  whom  the  right  is 
claimed  is  charged  with  notice,  it  has  been  held  that  a  presumptive 
grant  by  a  lower  proprietor  to  an  upper  proprietor  of  the  right  to 
divert  water  affects  only  the  premises  owned  at  the  time  by  the  lower 
proprietor,  and  does  not  affect  another  parcel  of  riparian  lands  sub- 
sequently purchased  by  him.^  The  right  to  use  the  water  is  limited 
to  a  use  which  will  not  affect  the  rights  of  the  one  against  whom  the 
right  is  claimed,  any  more  than  his  rights  were  affected  during  the 
time  the  right  was  being  acquired.**  The  extent  of  the  privilege  ac- 
quired is  deteniiincd  by  the  actual  user  while  the  right  was  being 
acquired."*  But  he  is  entitled  to  exercise  the  prescriptive  right  to 
its  full  extent,  although  some  right  had  been  acquired  by  grant  before 
the  adverse  use  was  made.®  And,  so  long  as  he  keeps  within  the 
limits  of  the  right  which  he  has  acquired,  he  may  make  such  changes 
in  the  manner  of  using  his  right  as  he  desires.''  But  the  adverse  uso 
of  the  water  in  a  stream  by  means  of  a  mill  and  dam  constructed  in 
a  particular  place,  for  a  period  of  twenty  years,  will  not  confer  upon 
one  the  right  to  change  the  location  of  his  dam,  or  erect  one  which 
would  cause  a  different  flowage  from  that  maintained  during  the 
period  of  adverse  user.®     And  it  has  been  held  that  if  the  natural 

occupancy  of  said  miU  and  water  pit,  ciable  degree  from  tliat  enjoyed,  in  lo- 

acquired  title  thereto  by  actual  adverse  cality    or    dimensions.     Porter   v.    Dur- 

possession,  also  acquired  title  thereby  to  ham,  74  N.  C.  767. 

a  race  in  the  stream  through  which  the  ^Shrewsbury   v.   Brown,   25  Vt.    197; 

waters   flowed   to   and   over   the   wheel,  Whitticr  v.  Cochcco  Mfg.  Co.  9  N.  II. 

and  to  so  much  of  the  bed  of  the  stream  454,  32  Am.  Dec.  382. 

to  its   thread   above   the   wheel   pit   as  ^Whcatley  v.  Chrisman,  24  Pa.  298,  64 

would   insure  a   free  and   unobstructed  Am.  Dec.  657. 

flow  of  w^^aters  into  such  race  for  the  use  *  One  gaining  by  prescription  the  right 

of  the  mill.     Cooper  v.  Great  Falls  Cot-  to  the  water  of  a  stream  for  the  oper- 

ton  Mills  Co,  94  Tenn.  688,  30  S.  W.  ation  of  a  fulling  mill  may  destroy  the 

353.  mill  and  erect  a  grist  mill,  as  the  mill 

*The  right  acquired  by  adverse  use  of  constitutes    the    substance    of   the    pre- 

a  water  power  is  measured  by  the  height  scriptive  right,  and  the  change  is  only 

and  capacity  of  tiie  dam,  and  not  by  the  in  the  quality  or  name  of  the  mill  and 

partial  use  of  the  water  power  created  works  no  prejudice  to  the  rights  of  oth- 

by  it.     Blu^s  v.  Rice,  17  Pick.  23.  ers  in  the  water  course.     Lutireira  Case, 

*Union  Mill  tC-  Min.  Co.  v.  FerriSy  2  1  Coke,  86. 

Sawy.  176,  Fed.  Cas.  No.  14,371.  A  mill  o^Tier  who  has  acquired  a  pre- 

*Rohinson  v.  Byron,  1  Bro.  Ch.  588;  scriptive  right  to  a  certain  flow  of  wa- 

Prentice  v.  Gcigcr,  9  Hun,  350.  ter  by  the  use  of  a  particular  mill  will 

When  a  grant  of  a  right  to  change  lose  none  of  such  right  by  altering  or 

the  course  and  flow  of  a  stream  is  pre-  changing  his  mill  or  raising  his  dam. 

sunied,   the  grant  presumed   is  for  the  Blanchard  v.  Baker,  8  Me.  266,  23  Am. 

precise  right  which  has  been  enjoyed;  Dec.  504. 

and    long  "enjoyment   of   one   ditch   can  •Odtom«  v.  Lyford,  9  N.   H.  502,  32 

raise  no  presumption  of  a  grant  of  a  Am.  Dec.  387 :  Buckingham  v.  Smith,  10 

right  to  a  ditch  differing  in  any  appre-  Ohio,  288. 
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flow  of  the  water  of  a  stfeam  would  be  of  no  use  to  the  owner  of  land 
between  a  mill  and  a  reservoir  dam,  he  will  not  be  entitled  to  relief 
in  equity  against  the  mill  owner  to  restrain  his  raising  the  dam  and 
placing  different  machinery  in  the  mill  from  what  was  in  use  during 
the  time  he  was  acquiring  his  prescriptive  right  to  control  the  flow 
of  the  stream.'  One  who  has  acquired  by  prescription  a  right  to 
maintain  a  dam  for  the  purpose  of  diverting  water  to  his  bams  and 
house  for  domestic  use  will  not  be  required  to  remove  the  dam  be- 
•cause  he  has  used  it  to  divert  water  for  irrigation  purposes  to  the 
damage  of  a  lower  proprietor,  but  will  be  restricted  to  its  mainte- 
nance for  domestic  uses.*® 

543.  Eights  in  artificial  channel.— If  an  artificial  channel  has  been 
substituted  for  a  natural  one,  the  same  rights  may  be  acquired  with 
respect  to  it  as  though  it  was  a  natural  one.  No  adverse  right  can  be 
acquired  where  the  one  against  whom  it  is  claimed  is,  at  the  expira- 
tion of  the  time  and  long  before,  incapacitated  from  making  a  grant 
because  of  infancy.  No  right  can  be  presumed  to  have  been  granted 
by  his  guardian.  The  fact  that  the  one  claiming  the  right  made  the 
necessary  repairs  on  the  conduit  will  not  serve  to  show  that  they  were 
made  by  right  conferred  by  grant.  But  the  right  to  the  use  of  the 
water  upon  condition  of  making  the  repairs  may  be  presumed.  A 
mere  negotiation  to  purchase  the  right  when  the  owner  of  the  con- 
duit threatens  to  shut  off  the  water  will  not  destroy  an  adverse  right 
which  has  actually  been  acquired ;  but  an  application  to  purchase  bo- 
fore  the  expiration  of  the  limitation  period,  if  unexplained,  will 
amount  to  an  admission  that  the  use  was  not  adverse.  One  who  ha3 
an  adverse  right  may  permit  others  to  share  in  its  use.  A  conveyance 
of  the  undivided  interest  of  one  tenant  in  common  against  whom  no 
adverse  use  exists  because  of  infancy,  to  take  water  from  an  artificial 
aqueduct  laid  in  the  common  land,  will  not  destroy  the  right  he  had 
to  controvert  the  title  of  one  claiming  a  prescriptive  right  to  the  use 
of  such  aqueduct;  and  such  right  may  be  exercised  as  well  by  his 
^grantee.* 

644.  Protection  of  right. —  One  who  has  acquired  an  adverse  title 
to  the  use  of  water  may  be  protected  in  its  enjoyment  by  the  court, 
the  same  as  though  it  was  a  natural  right*     The  burden  of  proving 

^Tale  Y.  Brao9f  09  Mass.  488  ^  One  who  has  acquired  a  prescriptive 

^Mofitenbrook  ▼.  Alger,  110  Mich.  414,  right  to  divert  a  portion  of  the  water  of 
iiS  N.  W.  213.  a  stream  onto  his  farm,  where  it  sup- 

^Watking  y.  Peek,  13  K.  H.  360,  40  plies  a  watering  trough,  the  overflow 
Am.  Dec  156.  from  the  trough  diffusing  itself  over  the 

For  further  discussion  of  this  subject,  surface,  is  entitled  to  have  such  flow 
•ee  chapter  xxv.  continue,  using  it  for  anj  purpose  he 

Vol.  II.— Waters.  111. 


1760  RIGHTS  BETWEEN  INDIVIDUALS.  [9  544 

iminterrupted  user  of  the  water  with  the  knowledge  of  the  owner  is 
on  the  one  claiming  the  right  in  case  he  asserta  title  to  it  and  at- 
tempts to  enforce  his  title  before  the  courts,* 

S45.  Abandonment  of  right. —  After  an  adverse  right  has  been  ac- 
quired to  use  the  water  of  a  stream  in  a  particular  manner,  it  will 
not  be  lost  hj  a  mere  nonuser  for  a  period  short  of  the  time  neces- 
sary to  extinguish  it  by  prescription.*  A  prescriptive  right  is  in  all 
respects  equal  to  a  natural  one,  and  the  rules  with  reference  to  aban- 
donment are  the  same  with  regard  to  both;  and  therefore  the  de- 
cisions dealing  with  the  question  of  abandonment  of  both  classes  of 
rights  may  be  considered  together.  In  order  to  extinguish  a  right 
in  water,  even  by  a  lapse  of  twenty  years,  an  adverse  claim  must  have* 
been  made  against  it ;  for  a  mere  nonuser  of  a  right  will  not  destroy 
it,  regardless  of  the  time  which  elapses.*  But  if  the  nonuser  is  of 
such  a  character  that  the  use  by  the  other  riparian  owners  must  of  ne- 
cessity be  adverse  to  it,  the  right  will  be  lost  by  nonuser  for  the  pre- 
>8criptive  period.  Thus,  where  a  mill  owner,  after  acquiring  the  right 
to  a  high  head  of  water  by  using  a  breast-shot  wheel  which  requires  a 
high  head,  discontinues  its  use  for  twenty  years,  during  such  time 
using  a  ground-shot  wheel,  he  thereby  loses  his  right  to  the  higher 
head  of  water.*  The  prescriptive  right  is  not  lost  by  a  mere  change 
of  use.^    But  the  prescriptive  right  may  not  be  sufficient  to  support 

may  desire;  and,  where  he  subsequently  A  servient  miU  does  not  escape  its 
conducts  the  surplus  from  a  trough  to  servitude  by  mere  nonuser  for  fiReoi 
a  mill  owned  by  him,  he  or  a  purchase^  years,  wthout  intent  to  abandon,  of  the 
of  the  mill  and' water  rights  may  main-  dominent  privilege,  if  that  was  created 
tain  an  action  against  one  obstructing  by  grant.  Mason  ▼.  Horton,  67  Vt.  266, 
the  flow  of  the  stream.  Holker  v.  Por-  4S  Am.  St.  Rep.  S17,  31  Atl.  291. 
ritt,  L.  R.  10  Exch.  59,  44  L.  J.  Exch.  The  right  to  have  the  stream  flow  it 
N.  S.  52,  38  L.  T.  N.  S.  125,  23  Week,  its  natural  course  is  not  acquired  by 
Rop.  400.  Aflirming  L.  R.  S  Exch.  107,  prescription  by  a  servient  mill,  as 
42  L.  J.  Exch.  N.  S.  86,  21  Week.  Rep.  against  the  dominant  one  having  a 
414.  right  arising  by  grant  to  divert  water 

''Ball  V.  Kehl,  95  Cal.  606,  30  Pae.  780.   above  and  return  it  below,  notwithstand- 
^Dyer  V.  Deputy  5  Whart.  584.  ing  the  dominant  ric^ht  has  not  been  used 

Parties  who,  for  over  twenty  years,  di-   for  fifteen  years   (tnere  being  no  intent 
verted  through  an  aqueduct  the  waters  to  abandon  it),  nor  that  the  grant  is  an 
of  springs  which  would  otherwise  have  implied  one  arising  out  of  distribution  to 
flowed  into  the  plaintifTs  mill  pond  will  the  heirs  of  the  original  owner  who  ere- 
not  be  enjoined  from  reconstructing  their  ated  the  easement.    Ibid. 
aqueduct  and  continuing  to  divert  such       'Dreicett  v.  Sheard,  7  Gar.  k  P.  465. 
waters,    although    for   three   years   the       *Palmia  v.  Heblethwait,  2  Show.  250. 
aqueduct  has  Y^en  temporarily  disused.       Where  a  person  having  two  ancient 
without    intent   to   aband<m   it,   during  fulling  mills,  to  which  was  annexed  by 
which  time  the  water  has  taken  its  nat-  prescription  a  right  to  a  water  course, 
ural    course    to    the    plaintiff's    pond,  pulled  them  down  and  wected  two  mills 
Haight  v.  Morris  Aqueduct ,  4  Wash.  G.  to  grind  com,  the  prescriptive  right  to 
0.  601,  Fed.  Gas.  No.  5,902.  the  water  course  was  not  thereby  de- 

^ownsend  v.  McDonald,  12  N.  Y.  381,  stroyed  but  extended  to  the  grist  mills. 
Re\'ersing  14  Barb.  460.  LuttreWs  Case,  4  Goke,  86. 


5  545]  RlGHinS  IN  WATER  COURSE.  176) 

the  new  use,  and  therefore,  in  a  sense,  the  right  may  be  lost  by  the  at- 
tempted  change.  That  is,  the  claimant  will  have  no  right  to  enjoy 
his  new  use,  and,  if  he  insists  on  doing  so,  all  his  right  will  be  gone,, 
although  he  might  lawfully  revert  to  his  old  use  did  he  desire  to  do 
80.^  The  right  may  be  abandoned  by  dealing  with  the  water  in  such 
a  way  as  to  estop  the  owner  of  the  right  to  use  it  from  asserting  hi5$ 
rights  against  the  one  to  whom  the  right  to  use  has  been  transferred.^ 
A  sale  of  a  mill  privilege  for  its  value  or  an  oflfer  to  sell,  does  not 
constitute  an  abandonment.^ 

*  The  owner  of  a  mill  loses  his  pre-  an  undivided  interest  therein  has  known 
Rcriptive  right  to  a  water  privilege  that  his  cotenant  and  associates  were- 
where  he  rebuilds  the  mill  at  a  point  10  erecting  valuable  mills  and  a  dam  below 
or  20  feet  above  its  former  site,  and  on  the  same  river,  whidi  would  impair 
cuts  a  new  race  which  takes  water  from  the  value  of  said  privilege;  and  in  the 
the  stream  higher  up  than  before.  Pier-  conveyances  by  which  the  present  daim- 
son  V.  Elgar,  4  Cranch  C.  C.  454,  Fed.  ant  asserts  title,  no  title  by  prior  appro- 
Cas.  No.  11,167.  priation  was  referred  to  as  appurtenant 

*IAg{fifis  V.  Inge,  7  Bing.  682,  5  Moore  to  the  site,  and  no  use  of  the  site  for 

6  P.  712,  9  L.  J.  C.  P.  202.  more    than    twenty   years    was   shown. 
A   mill  privilege   obtained  'by   mnt  Farrar  v.  Cooper,  34  Me.  394. 

will  be  held  abandoned  and  lost  by  lapse  ^FilUbury  v.  Moore,  44  Ma  154,  60 
of  time  and  lumusery  when  the  owner  of  Am.  Dec.  91. 
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DAMMING  BACK  WATER  OF  STREAM. 

RXTKNT  OF  BIOHT  TO  DAM  BACK. 

546.  There  is  no  right  to  change  natural  condition  of  stream. 

547.  Water  cannot  be  backed  over  line. 

548.  Water  must  not  interfere  with  mill. 
540.  Drainage  must  not  be  interfered  with. 

550.  Level  of  lakes  and  ponds  cannot  be  raised. 

551.  No  injury  need  be  shown. 

552.  Legislature  cannot  authorize  the  flooding  of  land. 

552a.  Power  to  permit  flowage  by  regulation  of  use  of  ttreaiii. 
552b.  Head  r.  Amoakeag  Manufacturing  Company. 

553.  Grants  of  right  to  dam  back  water. 

563a.  Reservation  of  right. 

554.  Construction  of  gprant. 

555.  Effect  of  grant. 

555a.  Grant  with  flowage  rights  established. 

556.  To  what  level  may  water  be  raised  under  grant. 

557.  License. 

558.  Right  to  flow  land  may  be  acquired  by  prescription. 

559.  Wliat  is  necessary  to  give  prescriptive  right. 

550a.  Use  must  be  adverse. 

550b.  Use  must  be  continuous. 

559c.  Rights  of  upper  owner  must  have  been  invaded. 

560.  Extent  of  prescriptive  right. 

561.  What  will  prevent  acquisition  of  right. 

562.  Loss  or  abandonment  of  right. 

563.  Title  to  land  flowed. 

Who  is  liable  fob  dammii^o  back  wateb. 

564.  Whoever  causes  injury  may  be  sued. 
665.  One  who  has  parted  with  title. 
566.  Purchaser  of  property. 

566a.  Liable  if  flowage  knowingly  continued. 
566b.  Liable  for  adding  to  nuisanot^ 
566c.  Effect  of  request  to  abate. 
Toi..    n.— Watebs,  112.  1763 
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IH.  What  mat  constitute  an  hxbgal  dam. 

567.  Anything  which  caats  the  water  back  it  illegaL 

568.  A  bridge  may  be  an  obetruction. 

569.  Railroad  bridge;  duty  as  to  eonetruction. 

560a.  Measure  of  care  required  in  ooDstruction. 
569b.  Liability  for  injury. 
569c.  Satisfaction  or  release  of  liability. 
569d.  Effect  of  contributory  causes. 
569e.  Recovery  of  damages. 
676.  Drift  and  dihrit. 

571.  That  obstruction  is  beneficial  does  not  destroy  liability* 

572.  Alteration  of  obstruction. 

573.  Increasing  height  of  dam. 

574.  Change  of  location. 

IV.  SrreoT  OF  ixkjal  ooKniTions. 

575.  Character  of  stream. 

576.  Effect  of  high  water. 

577.  No  liability  in  case  of  extraordinary  flood. 

577a.  What  is  extraordinary  flood. 
577b.  Effect  of  negligence. 

578.  Effect  of  character  of  injury. 

V.  PBOCBDUBE  fob  SECVSINQ  Bn>BS88. 

579.  Abatement. 

580.  Statutory  action  for  redress. 

581.  Conunon-law  actions. 

582.  Relief  in  equity. 

582a.  Injury  must  be  irrei^arable. 

582b.  When  right  must  be  established  at  law. 

582c.  Effect  of  laches. 

582d.  Temporary  injunction. 

583.  Criminal  proceeding. 

584.  Joinder  of  causes  of  action. 

585.  Notice;  pleading;  evidenoe. 

586.  Limitation  of  actions. 

587.  Jurisdiction. 

588.  Judgment. 

589.  Damages  for  permanent  obstruction. 

589a.  Temporary  structure. 
.  589b.  Damages  for  injury  to  crops. 
589c.  Injury  to  mill  privilege. 
589d.  Measure  of  damages  generally. 
589e.  Rules  for  estimating  damages. 
589f.  Profits  and  interest. 
589g.  Costs  and  expenses. 

590.  Suits  by  property  owner. 

591.  Suit  by  one  in  possession. 

591a.  Tenant;  licensee. 

592.  Suit  by  grantee. 

592a.  Necessity  of  request  for  removal. 

593.  Survivorship  of  action. 
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594.  Joinder  of  parties  plAintiff. 

595.  Contributory  negligence  as  a  defense. 

596.  Estoppel. 

597.  Contributing  cause. 

598.  Right  and  duty  of  owner  of  obstruction  to  minimiM  injury. 

I.  Extent  of  sight  to  dam  back. 

5M.  There  it  no  ris^ht  to  clumge  natural  condition  of  ttream. — 
The  litigation  which  has  arisen  out  of  attempts  on  the  part  of  a  low- 
er owner  to  place  an  obstruction  in  a  stream  the  eflfeot  of  which  was  to 
cause  the  water  to  set  back  over  the  line  of  the  upper  owner  has  been 
so  extensive  that  it  is  necessary  to  devote  a  separate  chapter  to  the 
consideration  of  the  cases  upon  that  subject.  As  has  been  seen  in 
the  preceding  chapter,  each  owner  of  land  along  a  water  course  has 
the  natural  right  to  have  the  stream  maintain  the  condition  which 
nature  gives  it  throughout  the  entire  extent  of  his  territory.  This 
rule  gives  him  a  right  to  have  the  water  leave  his  land  at  its  lowest 
level,  as  well  as  the  right  to  have  the  water  come  down  to  him  from 
above.  Kights  in  running  water  are  governed  by  the  maxim,  Aqua 
currii  et  debet  currere  ut  currere  soUbat.^  Under  this  maxim  the  ri- 
parian owner  has  a  right  to  enjoy  the  natural  flow  of  the  stream  to 
the  full  extent  to  which  it  may  be  made  available  within  the  limits  of 
his  boundaries.  And  for  the  purpose  of  determining  the  possibilities 
of  his  fall  he  is  entitled  to  measure  from  the  point  at  which  the  wa- 
ter stands  in  its  natural  condition  where  it  flows  across  his  boundary. 
The  owner  below  him,  therefore,  can  do  nothing  whidli  will  cause 
the  water  to  stand  higher  at  that  place  than  is  naturaL*  The  right 
to  have  the  water  thus  leave  the  property  of  the  upper  owner  is  a 
corporeal  right,  part  and  parcel  of  the  premises.'  Even  if  the  upper 
proprietor  cuts  drains  into  the  stream,  by  which  the  amount  of  wa- 
ter flowing  therein  is  increased  so  as  to  overflow  its  banks  to  the  dam- 
age of  a  lower  proprietor,  the  latter  will  not  be  permitted  to  dam  it 
back  so  as  to  overflow  the  land  of  the  upper  proprietor.^  And  the 
same  rule  applies  in  case  of  other  wrongful  acts  of  the  upper  own- 
er.*   In  considering  what  is  the  natural  condition  or  ordinary  stage 

^Rhodes  V.  Whitehead,  27  Tex.  304,  84  per     proprietor     for     the     purpose    of 

Am.  Dec.  631.  straightening  the  course  of  the  stream 

*Brigham  v.  Wheeler,  12  Allen,  89.  will  not  authorize  a  lower  proprietor  to 

^Sctkrer  v.  ffmith,  100  N.  Y.  471,  53  embank  against  the  water  after  it  has 

Am.  Rep.  224,  3  N.  £.  675.  been   returned   to   its   natural   channel. 

*William€  V.  Gale,  3  Harr.  &  J.  231.  Missouri  P.  R,  Co.  v.  Keys,  55  Kan.  206, 

'  The  diversicA  of  the  water  from  its  45  Am.  St.  Rep.  249,  40  Pac.  276. 

natural  channel  on  the  land  of  the  up- 
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of  the  water,  one  court  held  that  by  ordinary  stage  of  water  in  a 
river,  as  the  term  is  used  in  a  decree  directing  the  abatement  of  a 
dam  80  as  not  to  interfere  with  a  prior  dam  at  such  stage,  is  meant 
the  stage  of  water  that  ordinarily  flows  in  the  spring  or  other  sea- 
sons of  the  year  when  the  stream  stands  at  the  highest  water  ma^ 
and  not  that  which  continues  for  the  longest  time  in  ordinary  sea- 
sons.* But  that  decision  plainly  cannot  be  made  applicable  to  all 
cases,  because  the  riparian  owner  is  entitled  to  whatever  advantage 
there  may  be  in  the  change  of  the  seasons;  and  a  better  definition, 
therefore,  is  that  which  has  been  adopted  by  the  Minnesota  court,  as 
follows:  The  natural  state  of  a  stream  is  that  condition  in  which 
the  stream  is,  under  the  ordinary  operation  of  the  physical  laws 
which  affect  it  This  may  be  different  at  different  seasons  of  the 
year,  and  yet  be  ordinary  by  the  recurrence  of  the  same  condition 
about  the  same  season  every  year.''  The  value  of  a  mill  site  depends 
upon  the  fall  of  water  which  can  be  obtained  at  that  point  And  if, 
during  certain  seasons  of  the  year,  the  level  of  the  water  at  the  point 
where  it  leaves  the  land  of  the  upper  owner  is  several  feet  lower  than 
it  is  in  times  of  high  water  or  freshets,  the  upper  owner  is  entided 
to  the  full  benefit  which  this  condition  gives  to  his  water  power;  and 
he  is  entitled  to  object  in  case  the  lower  owner  seta  the  water  back 
over  his  land  to  such  an  extent  as  to  interfere  with  or  destroy  this 
low  level  point  The  lower  owner  has  no  more  right  to  insist  upon 
using  a  portion  of  the  land  of  the  upper  owner  to  increase  the  dif- 
ference between  his  highest  and  lowest  water  level,  than  the  upper 
owner  has  to  insist  that  he  may,  by  dredging  or  removing  obstructions, 
use  the  lower  property  for  a  waste  way,  and  thereby  increase  the 
height  of  his  own  falL  Such  is  the  right  of  the  upper  owner  to  be 
free  from  water  thrown  back  by  the  lower  one  that  he  may  erect  a 
dam  across  the  stream  on  his  own  property  for  the  purpose  of  con- 
structing a  fish  pond,  although  the  effect  is  to  prevent  the  flowing 
back  on  his  land  of  water  by  a  milldam  below.®  The  rule  that  the 
upper  property  is  to  be  free  from  back  water  from  a  lower  dam  ap- 
plies with  full  force  to  property  owned  by  the  government^  so  that 
a  settler  on  public  land  by  erecting  a  mill  thereon  acquires  no  right 
to  flow  water  back  on  other  public  land  without  an  express  grant  of 
the  right  from  the  government '^ 

Weoorah  Woolen  Mill  Co.  v.  Greer,  68       'Wood  v.  Edea,  2  Allen,  578. 
Iowa,  86,  12  N.  W.  128.  •Wilcoxwi  v.  McGhee,  12  111.  881,  9* 

^Donnan  v.  Amesy  12  Minn.  451,  Gil.    Am.  Dec.  409. 
347 ;  Ames  v.  Cannon  River  Mfg.  Co.  27 
Minn.  245,  6  N.  W.  787. 
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547.  Water  cannot  be  backed  over  line. —  Although,  as  will  be  seen 
in  a  subsequent  section/  there  are  few  cases  which  apply  to  the 
damming  back  of  water  the  rule  that  to  entitle  one  riparian  owner 
to  complain  of  acts  of  another  he  must  show  that  he  has  been  injured, 
those  decisions  are  not  only  against  the  weight  of  authority,  but  also 
are  unsupported  by  principle.  Any  swelling  of  the  stream  over  the 
line  is  an  invasion  of  the  rights  of  the  upper  owner,  who  has  a  right 
to  the  stream  in  its  natural  condition,  which  he  may  protect,  not  only 
for  present  needs,  but  for  possible  future  ones.  It  constitutes  a  di- 
rect trespass  upon  his  property  which  he  may  seek  the  aid  of  the 
courts  to  redress,  and  he  is  not  bound  to  show  that  he  is  specially  in- 
jured to  maintain  the  action.^  The  right  of  the  upper  owner  is 
strengthened  if  injury  is  done  to  him,  as,  by  the  flooding  of  a  build- 
ing,*  or  of  a  mining  daim,^  or  of  a  ford.'  The  law  which  prevents 
the  danmiing  back  of  the  water  applies  to  land  within  a  municipal 
corporation  as  well  as  to  that  outside  of  it,  so  that  the  owner  of  a 
building  lot  cannot  obstruct  the  flow  of  a  natural  stream  in  his 
bmlding  operations  to  the  injury  of  his  neighbor.®  Springs  cannot 
be  destroyed,  nor  stagnant  ponds  created.''  As  stated  in  Wilhelm  v. 
Burleyson,^  as  a  general  rule,  a  riparian  proprietor  is  restricted  m 
the  management  of  his  property  by  the  maxim.  Sic  utere  tuo  ut 
alienum  nan  Usdas,  and  he  cannot  take  the  initiative  and  construct  a 
dam  on  a  stream  that  will  cause  the  water  to  overflow  and  injure  the 
land  of  his  neighbor,  that  may  lie  opposite  or  above  his  own  premises, 
either  when  the  water  is  at  it«  usual  height,  or  in  an  ordinary  freshet ; 

>  8ee  poet,  f  551.  *Masonic  Temple  Aaao.  v.  Banks,  94 

•Jones  v.  Fisher,  17  Can.  S.  C.  616;  Va.  696,  27  S.  E.  490. 

R4tmsdale  v.  Foots,  65  Wis.  567,  13  N.  *Fraler  v.  Sears  Union  Water  Co.  12 

W.   667 ;    Haas  ▼.   Choussard,   17    Tex.  Cal.  565,  73  Am.  Dec  562. 

588;  Qihson  r,  Fischer,  68  Iowa.  29,  26  The  locators  of  a  mining  claim  upon 

N.    W.    914;    Baldtoin    v.   Calkins,   10  the  banks  of  a  creek,  using  the  bed  of 

Wend.  167;  Brown  v.  Bowen,  30  N.  Y.  the    stream    for   the  working  of   their 

519,  86  Am.  Dec.  406;  Omelvany  v.  Jag-  claim,  are  entitled  to  recover  for  dani- 

gers,  2  Hill  I»,  034,  27  Am.  Dec.  417 ;  ages  caused  by  the  subsequent  construc- 

Hahn  v.  Thomherry,  7  Bush,  406;  Oood  tion  of  a  dam,  which  turns  back  the  wa- 

T.  Dodge,  3  Pittsb.  557 ;  Brovcni  v.  Bush,  ter  upon  such  claim  so  as  to  interfere 

46  Pa,  64 ;  Warring  v.  Martin,  Wright  with  the  operation   thereof,  preventing 

(Ohio)   380;  M'Calmont  v.  Whitaker,  3  the  tailings  therefrom  from  being  car- 

Kawle,  84,  23  Am.  Dec.  102;   Johtis  v.  ried  oflf.     Sitns  v.  Smith,  7  Cal.  149,  68 

Stevens,  3  Vt.  308 ;  Robertson  v.  Miller,  Am.  Dec.  233. 

40  Conn.  40;  Stout  v.  McAdams,  3  111.  '^Harmon  v.  Carter  (Tenn.  Ch.  App.) 

67,  33  Am.  Dec.  441 ;   Summy  v.  Mul-  59  S.  W.  656. 

ford,  6  Blackf.  202 ;  Soheible  v.  Law,  65  ""Flarl  v.  De  Hart,  12  N.  J.  Eq.  280,  72 

Ind.   332 ;   Sumner  v.  Tileston,  7  Pick.  Am.  Dec.  395. 

IdH;  Hodges  Y.  Hodges,  6  Met,  205;  LM'  ^Neal   v.    Hetiry,   Meigs,    17,    33   Am. 

ther  T.  Winnisimmet  Co,  9  Cush.  171;  Dec.  125. 

ro(S  V.   Fostoria,    14   Ohio   C.   C.    471;  •106  N.  C.  381,  11  S.  E.  590. 
Booker  v.   McBridc,  16  Tex.  Civ.  App. 
348,  40  e.  W.  1031. 
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or  that  80  obstructs  its  flow  as  to  prevent  the  land  of  the  other  ri- 
parian  proprietor  from  being  properly  drained.*  The  maxim  of  tha 
common  law  that  the  owner  of  the  soil  has  absolute  dominion  over  it 
above  and  below  the  surface,  and  that  damage  caused  to  others  bj 
his  rightful  command  over  his  own  soil  is  damnum  absque  injuria, 
has  no  application  to  such  case.^^  Throwing  the  water  back  on  the 
upper  land  is  a  nuisance  in  and  of  itself,  of  which  the  upper  owner 
may  complain  whenever  he  desires  to  do  so,  whether  it  is  a  direct 
injury  to  him  or  not  He  has  a  right  to  have  his  land  free  from  the 
water  and  can  object  to  its  presence  whenever  he  dioosea;  and  the 
lower  owner  has  no  right  in  the  premises.^  ^  The  flooding  of  land  by 
water  set  back  by  artificial  obstructions  placed  in  a  running  stream 
is  a  taking  of  such  land  within  the  meaning  of  the  provision  of  Wia- 
cousin  Constitution  requiring  compensation  to  be  made  where  pri- 
vate property  is  taken  for  public  use.**  The  right  of  the  lower  owner 
to  dam  back  the  water  of  the  stream  is  not  strengthened  by  the  fact 
that  the  upper  owner  is  casting  it  upon  his  property  in  an  ill^al 
manner.  The  remedy  of  the  lower  owner  is  not  to  obstruct  the  en- 
tire flow  of  the  stream,  but  to  resort  to  his  legal  action  to  compel  the 
upper  owner  to  desist  from  his  wrongful  use.  Therefore,  the  fact 
that  the  upper  owner  has  cut  ditches  for  the  purpose  of  draining  the 
Avater  on  his  land  into  the  stream,  in  such  a  way  as  greatly  to  in- 
crease the  flow,  does  not  permit  the  lower  owner  to  construct  dams 
for  the  purpose  of  stopping  the  flow  of  the  stream.*'    And  especially 

i     *Moffett  V.  BreiDer,  1  G.  Greene,  348 ;  2  RoUe  Abr.  140,  pi.  6,  says  if  a  man 

Delaney  y.  BoBttm,  2  Harr.  (Del.)  489;  stops  a  stream  of  watco*    which    runs 

a  orris  V.  Cammamder,  25  N.  C.  (3  Ired.  through  his  land  bj  which  my  land  is 

L.)    1)10;    Miller  v.   Btowmofn,  26  Ind.  surrounded,  it  is  a  nuisanoe  to  me:  cit- 

143.  inf;  9  £dw.  IV.,  35.    The  question  there 

A   riparian  proprietor  may    restrain  was  as  to  the  right  to  enter  the  land  and 

the  construction  of  a  weir  in  the  alveus  throw  down  the  obstruction,    and    the 

of  a  stream,  where  it  affects  the  flow  of  question  of  nuisanoe  was  only  ineiden- 

the  water  of  the  stream  past  his  lands,  tally  passed  on. 

Helfast  Rxypeworka  v.  Boyd,  Ir.  L.  R.  21  The  erection  of  a  dam  by  one  to  whom 

Eq.  560.  land    is    conveyed    without    any    water 

So,  an  upper  proprietor  is  entitled  to  rights  or  privileges  is  a  nuisanoe  sub- 

raaintain  an  action  against  a  lower  one  ject  to  abatement,  where  it  floods  tha 

for   increasing  the  height    of    a    weir,  land  of  an  adjoining  riparian  owner,  and 

where  the  effect  is  to  raise  the  water  of  injures  his  water  privileges.     WinchHl 

the  river  as  it  flows  past  the  upper  pro-  v.  Clark,  6S  Mich.  64,  35  N.  W.  907. 

prietor's  land,  although  no  actual  dam-  ^Arimond  v.  Qreen  Bay  d  Jf.  Canal 

age  is  done.     M*QUme  v.  Smith,  Ir.  L.  Co.  31  Wis.  316. 

R.  22  C.  L.  569.  ''Hooper  v.   WUkinwn,   15  La.    Ann. 

^Coloney  v.  Farrow,  91  Hun,  82,  36  497,  77  Am.  Dec  194;    MeCormiek    t. 

N.  Y.  Supp.  164.  Horan,  81  N.  Y.  86,  37  Am.  Rep.  479. 

*'8noic  V.  Cowlee,    22    N.    H.     302;  See  also  preceding  section. 
ahodee  V.  Whitehead,  27  Tex.  304,  84 
Am.  Dec.  631 ;  Beech  v.  Kuder,  16  Pa. 
Super.  Ct.  89. 
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is  this  true  if,  by  the  obstruction  placed  in  the  stream  by  the  lower 
-owner,  the  property  of  an  innocent  person  is  injured.** 

548.  Water  mwt  not  interfere  with  mill. —  A  special  injury  is  in- 
flicted upon  the  upper  owner  if  the  water  is  set  back  in  the  stream 
across  tlie  line  in  such  a  way  as  to  interfere  with  the  flow  of  water 
from  the  wheel  of  a  mill  on  the  upper  property.*  Such  act  is  a  pri- 
Tate  nuisance.^  The  mere  setting  back  of  the  water  gives  a  right  of 
action  and  entitles  the  upper  owner  to  at  least  nominal  damages.^ 
Where  the  water  power  of  the  upper  owner  is  unlawfully  destroyed 
by  the  construction  of  a  dam  below,  the  upper  owner  is  entitled  to 
recover  his  damages  irrespective  of  the  question  as  to  whether  the 
construction  of  the  dam  was  necessary  for  the  protection  of  defend- 
ant's property  or  that  of  other  riparian  owners.*  The  boundary  line 
dividing  the  upper  from  the  lower  property  is  the  point  at  which  the 
rights  of  the  adjoining  owners  t/crminate.  The  lower  owner  may  set 
the  water  back  to  that  point,  but  not  beyond  it  An  action  will  lie 
hj  a  mill  owner  having  a  tailrace  cut  through  his  land  to  a  stream 
for  the  escape  of  water  from  his  mill  wheel,  against  one  who,  by 
erecting  a  dam,  raises  the  stream  above  its  ordinary  natural  level, 
and  as  a  consequenoe  backs  the  water  up  tlie  tailrace  upon  the  mill 
owner,  thereby  obstructing  the  working  of  his  mill.'  The  right  of 
the  upper  owner  is  absolute  and  he  is  entitled  to  object  to  any  in- 
terference with  it,  and  therefore,  in  an  action  by  a  mill  owner  for 
obstructions  to  his  machinery  from  back  water  from  a  dam  erected 
by  another  on  a  river  below,  such  obstructions  need  not  be  contin- 
uous to  entitle  him  to  a  recovery.  One  hour's  obstruction  would 
furnish  as  complete  a  cause  of  action  as  any  longer  period  of  time." 

549.  Drainage  mutt  not  be  interfered  with. — That  the  lower  own- 
er is  not  entitled  to  set  back  the  water  across  the  boundary  line  is 
most  strongly  demonstrated  by  the  fact  that  the  upper  owner  has  a 
right  to  avail  himself  of  the  stream  flowing  through  his  property  for 
drainage  purposes  to  its  fullest  extent.  The  level  of  water  standing 
in  the  soil  will  usually  correspond  quite  closely  to  that  of  the  water 
flowing  in  the  stream,  so  that  anything  which  raises  the  height  of 
the  latter  will  prevent  the  water  in  the  soil  from  finding  its  way  into 

"J/ffr/tn  T.  Riddle,  26  Pa.  415,  note.  by  the  upper  mill  owner  by  the  dmn- 

^Boattier  v.  Henderson,  5  Mart.  N.  S.  ming  back  of  the  water  is  small  will  not 

18t>:  Hill  V.  Wordy  7  III.  28.'5;  Brotm  v.  prevent     hi«     recovery.     Thompson     v. 

Bwcen,  30  N.  Y.  519,  86  Am.  Dec.  406;  Crockery  ft  Pick.  5ft. 

Hutchinson  v.  Coleman,  10  N.  J.  L.  78.  *Miller  v.  Shenandoah  Pulp  Co.  38  W. 

'Moifett  V.  Breirer,  1  G.  Greene,  348.  Va.  558,  18  S.  E.  740. 

*rAttle  ▼.  Stanhacky  63  N.  C.  285.  *Watson  v.  Ferine,  13  U.  C.  C.  P.  220. 

The  mere  fact  that  the  injury  suffered  *Cory  v.  SilcoXy  6  Ind.  39. 
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the  Stream  and  will  render  the  land  adjoining  the  streiim  v:et  and 
unfit  for  cultivation.  And  any  act  of  the  lower  owner  which  will 
tend  to  cause  such  a  condition  is  a  wrong  to  the  upper  owner  and  he 
is  entitled  to  maintain  an  action  t^)  protect  his  rights.^  That  a  right 
of  drainage  through  an  ancient  water  course  has  become  of  no  value 
by  reason  of  the  construction  of  a  public  sewer  system  will  not  de 
feat  an  action  for  injuries  caused  by  obstruction  of  the  water  coHrse 
so  as  to  interfere  with  the  right  of  drainage  through  it*  So,  a  right 
of  action  for  obstructing  a  water  course  through  which  plaintiff  has 
a  right  of  drainage  is  not  affected  by  the  construction  at  the  same 
time  of  a  new  drain,  although  plaintiff's  land  is  thereby  as  effectually 
drained.'  But  the  mere  construction  of  a  drain  gives  no  right  to 
its  maintenance  until  it  has  existed  for  the  prescriptive  period,  so 
that  a  lower  owner  is  not  liable  for  raising  his  dam  so  as  to  obstruct 
a  newly  constructed  drain,  if  he  does  not  thereby  interfere  with  ri- 
parian rights  of  the  owner  of  the  drain.*  The  ^evr  Hampshire  court 
has  said  that  the  upper  proprietor  cannot  complain  that  his  right  of 
drainage  is  cut  off,  if  such  effect  results  from  merely  a  reasonable 
use  by  the  lower  owner  of  his  property.*  But  that  places  the  liability 
upon  an  entirely  wrong  principle.  The  wrong  comes  in  backing  the 
water  over  the  line*  and  the  reasonableness  or  unreasonableness  of 
the  act  of  the  lower  owner  is  wholly  inmiaterial. 

S60.  Level  of  lakes  and  ponds  cannot  be  raised. —  The  rule  which 
prevents  the  setting  back  of  the  water  of  a  stream  prevents  the  raisr 
ing  of  the  level  of  lakes  or  ponds  to  the  injury  of  abutting  owners.^ 
The  fact  that  the  outlet  of  the  lake  is  not  a  running  stream,  but  sub- 
merges itself  and  filters  through  a  bed  of  gravel,  is  immaterial.*  The 
permanent  maintenance  of  the  water  of  a  navigable  lake  at  a  hei^t 

^Murdoch  v.  8  tick  ft  ey,  S    Gush.    113;  erty  diverts  the  surface  water  to  and 

OUoer  ▼.  2Vetc  York  Bay  Cemetery  Co,  upon  the  land  of  his  neighbor  he  is  not 

3S  N.  J.  £q.  109;   Treat  v.  Bates,  27  liable,  and    the    injury    which    results 

Mich.   390;   Hastinga  v.    Livermore,    7  therefrom  is  damnum    tLbaque    injuria. 

Gray,  194;  Pugh  v.  Wheeler,  19  N.  C.  (2  has  no  application  to  a  case  where  an 

l>ev.  A.  B.  L.)  60;  Pixley  v.  Clark,  35  N  adjoining  proprietor  dams  up  a  natural 

Y.  625,  91  Am.  Dec  72;  Ferris  v.  Well-  water    course,    and    thereby  causes   the 

horn,  64  Miss.  29,  8  So.  165;  Bassett  v.  surface  water  to  overflow  the  land  of 

ffalishiiry  Mfg.  Co.  43  N.  H.  569,  82  Am.  his  neighbor. 

Dec.  179;  Smith  v.  Philadelphia  d  R.  R.  'Hastings  v.  Livermore,  7  Gray,  194. 

Co.  57  Fed.  903 ;  Montgomery  v.  Locke  ^Hastings  v.  Livermore,  15  Gray,  10. 

(Gal.)    11  PftC.  874,  Reargument  in  72  HJotton  v.  Pocasset  Mfg.  Co.  13  Met. 

(Jal.  75,    13  Pac.  401;   Booker    v.    Me-  429. 

Brifle,  16  Tex.  Civ.  App.  348,  40  S.  W.  ^Bassett  v.  Halishury  Mfg.  Co.  43  N. 

103i.     In   the   latter   case  some    cases  H.  578,  82  Am.  Dec.  179. 

dealing  with  surface  water  were  distin-  *Dole  v.  Clow,  21  111.  App.  477. 

gnished  on  the  ground  that  the  conunon-  'Hebron  Qravd  Road  Co.  t.  Hmrvep, 

law  rule,  that  when  an  adjoining  pro-  90  Ind.  192,  46  Am.  Rep.  199. 
priotor  in  the  ordinary  use  of  his  prop- 
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above  high-water  mark  constitutes  a  taking  of  the  property  of  the 
adjoining  owners  which  entitles  tliem  to  compensation.^  One  who 
has  been  granted  an  injunction  to  restrain  the  cutting  of  trees  and 
undergrowth  on  the  banks  of  his  pond,  and  the  digging  of  ditches 
which  would  empty  surface  water  therein  and  fill  it  in,  but  has  been 
refused  such  relief  against  the  cultivation  of  land  already  cleared ;  and 
who  undertakes  to  prevent  such  cultivation  by  raising  his  dam  so  as 
to  overflow  such  cleared  portion  by  back  water, — may  be  ordered  by 
the  court  to  lower  the  dam  to  the  height  at  which  it  stood  at  the  time 
of  the  granting  of  the  injunction,  and  may  be  attached  for  contempt 
for  refusal  to  obey  such  order.**  Equity  will  not  restrain  the  owner 
of  a  dam  from  raising  it  or  deepening  the  diannel  so  as  to  change 
the  natural  level  of  the  lake  forming  tie  reservoir,  when  the  injury 
done  may  be  compensated  for  in  money  damages,  and  the  question 
of  avoiding  a  multiplicity  of  suits  does  not  arise,  because  no  action 
at  law  had  been  brought' 

551.  No  injury  need  be  shown.—  Some  of  the  earlier  cases,  which 
were  decided  upon  the  ground  that  priority  of  use  was  the  basis  of 
rights  in  a  flowing  stream,  seem  to  indicate  that,  in  order  to  give  the 
upper  owner  a  right  of  action,  he  must  show  that  he  has  been  in- 
jured. But  it  has  become  settled  that  the  right  to  the  natural  flow 
of  the  stream  is  a  natural  right,  given  by  nature,  and  that  it  de- 
pends solely  on  ownership  of  the  banks  of  the  stream,  regardless  of 
whether  any  use  has  been  made  of  it  or  not  The  conclusion  must 
necessarily  follow  that  an  interference  with  this  right  will  entitle 
the  riparian  owner  to  redress,  whether  he  can  show  any  actual  in- 
jury or  not  Injury  is  shown  as  soon  as  it  appears  that  the  water  is 
backed  over  the  line.  The  upper  proprietor  has  a  right  to  protect 
himself  from  the  acquisition  of  prescriptive  rights  at  least,  and  that 
right  is  not  diminished  by  the  fact  that  he  has  no  present  use  for  his 
rights  to  their  full  extent.^    When  the  rights  of  the  upper  owner  are 

*Be  Mirmetonka  Lake  Improv,  Co.  66  27 ;  Branch  v.  Doane,  18  Conn.  233 ;  Ell- 

Minn,  513,  45  Am.  St  Rep.  494,  58  N.  ington  v.  Bennett,  59  Ga.  286;   Qraver 

W.  206.  V.  Hholl,  42  Pa.  58;  Qraham  v.  Burr,  4 

^Baker  v.  Weaver,  104  Ga.  228,  30  S.  Grant  Ch.  (U.  C.)  1;  Rigney  v.  Tacoma 

E.  726.  Light  d  Water  Co,  9  Wash.  576,  26  L.  R. 

H)oe  ▼.  Winnepiaiogee  Lake  Cotton  c£  A.  425,  38  Pac.  147;  Doud  v.  Guthrie, 

Woolen  Mfg,  Co,  37  N.  H.  254.  13  111.  App.  653. 

^Miller  v.  Shenandoah  Pulp  Co.  38  W.  In  an  action  for  damages  to  one's  land 
Va.  668,  18  S.  E.  740;  Bassett  v.  Sa^lis-  caused  by  the  erection  of  a  dam  or  cm- 
bury  Mfg,  Co,  28  N.  H.  455 ;  Hill  v.  bankment  by  another,  it  is  not  necessary 
TFonf,  7  111.  285 ;  Whipple  ▼.  Cumber-  to  a  cause  of  action  that  such  landowner 
iand  Mfg.  Co.  2  Story,  661,  Fed.  Gas.  should  prove  that  the  obstruction  com- 
No.  17,516;  Alcvander  v.  Kerr,  2  Rawle,  plained  of  caused  the  water  both  to  over- 
83,  19  Am.  Dec.  616;  Cory  v.  Silcow,  6  flow  and  remain  on  the  l«md  to  a  greater 
Ind.  30;  Paatorius  v.  Fisher,  1  Rawle,  extent  than  it  would  have  done  if  the 
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Invaded  the  law  presumes  damage,  so  that  no  special  injury  need  be 
shown.-  To  give  a  right  of  action  it  is  sufficient,  therefore,  that  the 
level  of  the  water  is  raised  in  the  channel,  and  it  is  not  necessarv 
that  it  should  overflow  its  banks.^  The  rule  de  minimis  has  no  ap- 
plication to  such  cases.*  An  action  will  lie  for  penning  back  water, 
as  soon  as  it  interferes  with  a  use  to  which  the  upper  proprietor  at- 
tempts to  put  his  land,  although  he  was  not  making  such  use  of  the 
land  when  the  dam  was  built."'*  In  order  to  give  the  upper  owner  a 
right  of  action  the  water  must  be  set  back  over  his  line,  because 
neither  the  erection  of  a  dam  nor  the  ponding  of  the  water  is  a  nui- 
sance per  se,^  So,  it  is  not  the  erection  of  the  dam  which  gives  the 
right  of  action,  but  the  subsequent  use  of  it  in  case  it  throws  the  wa- 
ter across  the  line.'  As  stated  above,  some  of  the  earlier  cases  held 
that  to  entitle  the  upper  owner  to  relief  he  must  show  that  he  has 
been  injured.'  It  was  held  that  the  mere  raising  of  the  level  of  the 
water  within  the  channel  did  not  show  special  injury.*  These  de- 
<;isions  do  not  represent  the  correct  rule  upon  the  subjects  Of  course, 
one  who  seeks  to  compel  a  lower  riparian  owner  to  lower  a  dam  on 
his  property  because  it  is  an  injury  to  land  of  the  upper  proprietor 

obstruction  had  not  been  made.     It  is  *  Rogers  ▼.  Barker,  .31  Barb.  447. 

sufficient  to  prove  either  result.  Doud  v.  So,  an  upper  riparian  proprietor  can- 

Guthrie,  11  lU.  App.  194.  not  maintain  an  action  as  a  prior  ap- 

'Woodman  v.  Tufta,  9  N.  H,  88;  AmoS'  propriator  of  a  stream  to  prevent  the 

•keag  Mfg.  Co,  y.  Ooodale,  46  N.  H.  53.  erection  of  a  dam  in  the  stream  od  the 

*Wright  V.  Moore,  38  Ala.  693,  82  Am.  lands  of  a  lower  owner  when  he  fails  to 

Dec.  731;  Ripka  v.  Sergea/ni,  7  Watts  &  show  that  he  has  suffered,  or  will  neoes- 

S.  9,  42  Am.  Dec.  214.  sarily  sustain,  any  injury  to  hia  prem- 

If  the  lower  owner  throws  the  water  ises  by  such  erection,  where,  instead  of 

back  upon  a  mill  wheel  of  the  upper  pro-  a  proposed  8-foot  dam,  one  would  be  re- 

prietor  the  latter  may  maintain  an  ac-  quired  70.66  feet  hifi^h  to  back  the  water 

tion  to  protect  his  right,  although  the  to  hia  lower  line.     Blair  v.  BosuxU,  37 

water  is  not  thrown  out  of  the  banks.  Or.  16S,  01  Pac.  341. 

and  no  perceptible  damage  is  done.  Hen-  ^Sargent  v.  Stark;  12  N.  H.  332 :  State 

^rick  V.  Cook,  4  Ga.  241.  v.  Buttle,  115  N.  C.  784,  20  S.  E.  725. 

*Dicknon  v.  Burnfiam,   14  Grant  Ch.  An  owner  of  a  dam  cannot  be  held 

(U.  C.)  594.  liable  for  the  flowing  of  upper  riparian 

The  slightest  flooding  back  caused  by  lands  when  it  is  evident  that  the  dam, 

-a  dam  complained  of  will    entitle    the  as  constructed,  could  not  throw  the  wa- 

upper   proprietor  to  damages,  nominal  ter  back  onto  the  damaged  lands.     Loir- 

if  the  mjury  is  very  slight,  compenJ*a-  ery  v.  Ban  Joaquin  d  JC.  River  Oanal  ^ 

tory  if  substantial.   ^Kemmerer  v.  Edel-  Irrig.  Co.  134  Cal.  186,  66  Pac.  225. 

man,  23  Pa.  143 ;  Thompson  v.  Crocker,  *Oarrett  v.  McKie,  1  Rich.  L,  445.  44 

9  Pick.  69.  Am.  Dec.  263:  Omelvany  v.  Jaggers,  2 

•McLaren  v.  Cook,  3  U.  C.  Q.  B.  299.  Hill  L.  634,  27  Am.  Dec.  417 ;  Cooper  t. 

Although  the  water  from  a  dam  has  Barber,  3  Taunt,  99. 

been  set  back   over    land    for    several  *Ohalk  v.  McAlily,  11  Rich.  L.   153: 

years,  less  than  the  period  of  limitation,  Btate  ex  rel.  Reise  t.  Hennepin  County 

the  upper  proprietor  may  maintain  an  Dist.  Ct.  83  Minn.  464,  86  N.  W.  465: 

action,  if,  upon  attempting  to  make  a  Cooper  ▼.  Hall,  5  Ohio,  323;  M*Blroy  r. 

new  use  of  his  property,  he  finds  that  Gohle,  6  Ohio  St.  187.    ,  ^ 
the  use  is  interfered  with  by  the  water. 

Xing  V.  Tiffany,  9  Conn.  162.  •- 
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has  the  bm-don  of  proving  the  injury.*^  But  the  upper  owner  haa 
a  ri^t  to  have  the  water  leave  his  property  at  its  natural  level,  and 
an  invasion  of  that  right  is  an  injury  to  him  which  gives  him  a  right 
of  action. 

552.  Legidatnre  cannot  authorise  the  flooding  of  land. —  The  flood- 
ing of  lands  to  create  a  pond  or  reservoir  is  virtually  a  taking  of  the 
land  within  the  meaning  of  the  constitutional  provisions  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  making  com- 
pensation. Therefore,  the  legislature  cannot  authorize  such  flooding 
for  a  public  use  without  making  compensation,  and  it  has  no  power 
to  authorize  it  for  a  private  use  under  any  circumstances.^  And 
therefore  the  mere  grant  of  autliority  to  erect  a  dam  will  not  en- 
title th€  grantee  to  set  the  water  back  across  a  boimdary  line.*  A 
legislative  act  authorizing  the  building  of  a  dam  across  a  navigable 
river  will  protect  the  one  doing  the  work  from  liability  to  an  indict- 
ment only,  and  not  from  the  necessity  of  answering  to  the  upper  own- 
-er  for  injury  caused  by  flowing  his  land.'  A  statute  authorizing  the 
maintenance  and  construction  of  booms,  but  making  no  provisions 
against  the  flowing  of  lands  higher  up  the  stream,  or  for  the  recov- 
ery of  damages  caused  by  such  flowing,  does  not  show  a  legislative 
intent  to  exempt  boom  companies  from  such  liability,  or  authorize 
them  to  flow  land  if  necessary  to  the  successful  prosecution  of  their 
"business.*     Authority  conferred  by  statute  upon  a  railroad  corpora- 

^ Avery  v.  Empire  Woolen  Go,  82  N.       An  act  of  the  legislature  permitting 

Y.  .583.  the  damming  of  the  outlet  of  a  lake  with 

^oltcell  V.  May's  Landing  Water  Pow-  a  dam  7  feet  high,  but  forbidding  the 

-er  Co,  19  N.  J.  Eq.  246;  Wabash  d  E.  raisin<^  of  the  water  of  the  lake  above 

<}anal  Co.  v.  Spears,  16  Ind.  441,  79  Am.  its  ordinary   level,  is  inoperative  when 

Dec.  444;  Trenton  Water  Potoer  Co,  v.  any  dam  of  appreciable  service  to  the 

Eaff,  36  N.  J.  L.  335;  Eastman  v.  8t.  grantee  would  raise  the  water  of  the 

Anthony    Falls     Water-Potcer    Co.    43  lake  above  its  ordinary  level.    Arimond 

Minn.  60,  44  N.  W.  882.  v.  Green  Bay  d  M.  Canal  Co.  31  Wis. 

*Lee  ▼.  Pembroke  Iron  Co.  67  Me.  481,  316. 
^  Am.  Rep.  59 ;  Amoskeag  Mfg.  Co.  v.       A  water-power  company  organized  and 

Ooodale,  46  N.   H.   53;    Sinniokson    v.  continued  for  private  profit,  empowered 

Johnson,  17  N.  J.  L.  129,  34  Am.  Dec.  by  statute  to  maintain  for  its  own  emol- 

184;  Rowan  v.  Johnson,  17  N.  J.  L.  154;  ument  a  dam  erected  by  public  officers, 

Xhriiiendw^  y.  Wilson,  5  Cow.  166,  15  Am.  is  not  immune  from  liability  for  injury 

Dec.  462.  to  private  citizens  consequent  upon  such 

An  act   authorizing   the   owner    of  a  maintenance;    such    immunity    extends 

milldam    ''to  raise    the    dam"    to    the  only  to  acts  done  under  valid  legislation 

height    of  the    natural    surface   of    the  in  the  execution  of  a  public  trust  for 

^ater  at  the  line  of  his  lands  will  be  the  public  benefit,  with  care  and  skill, 

construed   to   authorize   the   raising  of  withm  the  scope  of  authority.     Trenton 

the  water  in  the  dam  to  that  height,  and  Water  Power  Co.  v.  Raff,  36  N.  J.  L. 

not  to  authorize  the  raising  of  the  struc-  336. 

ture  of  the  dam  by  which  the  water  will       *Ea^tma^  v.  Amoskeag  Mfg.  Co.  44  N. 

be  made  to   flow  back  upon  the  lands  H.  143,  82  Am.  Dec.  201. 
of  the  adjoining  proprietor.     Colwell  v.       ^Oraitd  Rapids  Booming  Co.  v.  Jarvis, 

May's  Landing  Water  Power  Co.  19  N.  30  Mich.  308. 
.J.  Kq.  245. 
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tioB  to  oonstnict  its  road  upon  its  own  laud  does  not  justify  the  ob- 
struction by  it  of  a  natural  water  course  due  to  the  insufficiency  of  a 
culvert,  by  means  of  which  the  water  was  thrown  upon  the  plaintiffs 
property  to  his  injury.*  Since  the  legislature  cannot  authorize  die 
erection  of  the  dam  without  making  compensation  to  the  upper  own- 
er, the  grant  of  power  to  erect  it  does  not  take  away  the  right  of 
the  upper  owner  to  abate  it  as  a  nuisance  if  it  intei^eres  with  his 
ri^ts,**  As  said  in  Lee  v.  Pemhroke  Iron  Co  J  he  who  assumes,  un- 
der color  of  legislative  authority,  to  overflow  an  ancient  mill,  "takes" 
that  mill  and  privilege  from  the  owner  as  effectively  and  directly  as 
though  he  entered  upon  the  premises  and  demolished  the  building. 
And  when  the  flowing  is  done  under  legislative  authority  the  upper 
owner  will  be  entitled  to  a  common-law  remedy  if  no  statutory 
remedy  is  found  applicable.*  A  railroad  company  is  not  relieved 
from  liability  for  a  dam  on  its  right  of  way  which  amounts  to  a  nui- 
sance, and  which  it  uses  and  keeps  in  repair,  by  reason  of  the  fact 
that  it  was  built  by  county  commissioners  under  an  act  of  the  legis- 
lature, but  with  the  railroad  company's  knowledge  and  oonsent*^ 
When  a  legislative  grant  of  authority  to  flow  lands  contains  a  condi- 
tion that  the  grantee  shall  pay  more  than  the  value  of  the  property 
taken  under  the  power,  the  grantee,  accepting  the  grant  and  exercis- 
ing the  power,  cannot  question  the  constitutionality  of  the  condi- 
tion.*® If  the  legislature  has  no  authority  to  permit  the  flowing  of 
land  of  any  adjoining  owner,  no  such  right  can  be  conferred  by  the 
subordinate  divisions  of  the  stafce.^^  The  question  of  the  rights  un- 
der the  mill  acts  will  be  considered  in  a  subsequent  chapter.*^  But 
it  may  be  stated  here  that  the  common-law  rights  of  the  upper  own- 

^Mundy  v.  New  York,  L.  E,  d  W.  R.  ^Dovo  ▼.  Blectrie  Co.   68    N.   H.   M,. 

Co.  76  Hun,  479,  27  N.  Y.  Supp.  469.  31  AtL  22. 

*BtQt€  V.  Moffett,  1  G.  Greene,  247.  "It  is  no  defense  to  an  action  for  a 

'  57  Me.  481,  2  Am.  Rep.  59.  private  nuisance  by  erecting  a  milldam 

*To  constitute  a  taking  of  overflowed  that  the  same  was  erected  pursuant  to 

lands  for  public  use,  entitling  the  owner  a  license  from  the    town.     NicKoU    v. 

thereof  to  compensation  under  constitu-  Pixly^  1  Root,  129. 

tional  provisions,  it  is  not  necessary  that  But  if  a  person,  pursuant  to  a  right 
the  land  should  be  absolutely  appropri-  claimed  by  him  under  contract  with  the 
ated,  nor  that  the  owner  be  permanently  police  jury,  and  by  its  authority,  con- 
deprived  of  the  use  of  it;  the  serious  structs  a  dam  across  a  non-navigabl« 
and  direct  interruption  of  the  use  of  water  course,  a  neighboring  inhabitant^ 
such  land  by  reason  of  the  public  im-  whatever  his  rights  therein,  cannot  take 
provement  is  sufficient.  Payne  v.  Kan-  the  law  in  his  own  hands  and  physically 
8as  City,  8t,  J.  <€  C.  B,  R.  Co,  112  Mo.  oppose  its  construction  or  tear  it  down 
6,  17  L.  R.  A.  628,  20  S.  W.  322.  when  built,  but  must  assert  his  rights 
*Payn€  v.  Katiaas  City  8t.  J.  d  C  B.  by  an  appropriate  action.  Effon  v.  RusSy. 
R.  Co.  112  Mo.  6,  17  L.  R,  A.  628,  20  8.  30  La.  Ann.  967,  3  So.  85. 
W.  322.  **  See  post,  chapter  xxm. 
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er  have,  in  some  instances,  been  changed  or  destroyed  by  statutes 
authorizing  the  erection  of  mills.*  ^ 

552a.  Power  to  permit  flowage  by  regulation  of  use  of  stream. — 
The  recent  Vermont  case  of  Avery  v.  Vermont  Electric  Co}  presents 
a  very  interesting  question.  In  it  the  idea  was  advanced  that  the 
stream  should  be  treated  as  a  unit,  and  that  the  legislature,  in  order 
to  utilize  the  stream  to  its  fullest  extent,  had  the  power  to  regulate 
the  rights  of  the  respective  owners  in  such  a  way  as  to  permit  one 
to  make  use  of  a  water  power,  although  he  did  not  own  the  land  upon 
which  the  whole  of  it  existed,  and  make  compensation  to  the  upper 
or  lower  owner  for  the  use  of  his  share  of  the  power.  The  court  held 
that  the  right  of  the  l^slature  to  r^ulate  the  rights  common  to  ri- 
parian owners  does  not  empower  it  to  permit  a  lower  owner  to  dam 
the  water  back  on  the  upper  owner's  land  when  necessary  to  do  so  to 
<Ievelop  the  full  power  of  the  stream,  and  require  the  upper  owner  to 
take  his  share  of  the  value  of  the  stream  in  money.  So  that,  in  that 
case,  the  doctrine  did  no  harm  to  the  upper  owner.  But  the  very 
suggestion  of  the  existence  of  such  a  right  makes  it  necessary  to  ex 
amine  the  question  whether  it  exists  or  not;  for,  if  a  stream  is  of 
such  a  character  that  the  legislature  may  take  possession  of  it  and 
regulate  it  for  the  good  of  the  public,  to  the  injury  or  destruction  of 
individual  rights,  the  power  is  fraught  with  such  possibilities  of  in- 
fringement upon  private  rights  that  it  is  necessary  to  determine  what 
are  the  limits  of  such  right  It  is  generally  considered  that  the  ri^t 
to  the  flow  of  a  stream  and  the  advantages  which  may  arise  from  its 
-use  are  private  property  connected  with  the  land  through  which  the 
stream  flows,  and  that  the  public,  as  such,  has  no  right  in,  or  power 
of  control  over,  it  In  case  the  stream  is  not  navigable,  or,  even  if 
it  is  navigable,  in  case  no  rights  of  navigation  are  involved,  the  pub- 
lic has  no  more  interest  in  the  use  which  the  individual  makes  of 
that  class  of  property  right  than  of  any  other  right  which  is  purely 
private,  and  any  suggestion  that  the  state  may  compel  one  owner  to 
combine  with  another,  or  permit  him  to  make  use  of  the  property  for 
his  individual  benefit  against  the  will  of  the  former,  is  a  departure 
from  all  received  notions  of  property  rights  and  has  no  place  in  our 
system  of  jurisprudence ;  and  the  Vermont  court,  in  suggesting  that 

"The  English  common  law  of  flowage  legally  occupied  their  mill  site,  and  a 

was     changed     in    Massachusetts     and  site  already  occupied  was    not    flowed 

Maine  hy  the  ordinance  of  1714,  which  thereby.    Jones  v.  8k%nner,  61  Me.  25. 

authorized  mill  owners  to  flow  the  lands  MVt)  59  L.  R.  A.  817,  54  AtL  179. 
of   upper   riparian   owners    when    they 
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such  a  right  might  exist,  was  misled  by  certain  local  nilee  which  are- 
not  of  general  application. 

652b.  Head  t.  Amotkeag  ManufaoturiiLg  Company. — The  contention 
that  the  legislature  may  permit  a  lower  owner  to  dam  the  water 
back  onto  the  upper  owner's  land  when  necessary  to  do  so  to  develop 
the  full  power  of  the  stream,  and  compel  the  upper  owner  to  take  his 
share  of  the  value  of  the  stream  in  money,  under  its  power  to  regulate- 
the  common  rights  in  the  stream,  is  based  directly  upon  Head  t. 
Amoskeag  Mfg.  Co}  In  that  case,  Mr.  Justice  Gray  stated  that 
the  New  Hampshire  mill  act  was  clearly  valid  as  a  just  and  reason- 
able exercise  of  the  power  of  the  legislature,  having  r^ard  to  the 
public  good  in  a  more  general  sense,  as  well  as  to  the  rights  of  the  ri- 
parian proprietor,  to  regulate  the  use  of  the  water  power  of  running 
streams,  which,  without  some  such  regulation,  could  not  be  benefi- 
cially used.  The  petitioner  in  tliat  case  sought  to  establiBh  a  dam 
to  create  power  for  the  manufacture  of  cotton,  woolen,  iron,  and  other 
materials.  The  petition  was  attacked  by  demurrer  on  the  ground 
that  the  statute  permitting  the  taking  of  land  for  such  a  purpose  was^ 
unconstitutional  and  void.  The  court  held  that  the  constitutionality 
of  the  statute  had  been  established  by  G-reat  Fails  Mfg.  Co.  v.  Per- 
ruUd,^  and  Ash  v.  Cuuiminffs.^  The  provision  as  to  eminent  domain, 
in  the  New  Hampshire  Constitution,  is  that  "no  part  of  a  man's 
property  shall  be  taken  from  him  or  applied  to  public  uses  without 
his  consent,  or  that  of  the  representative  body  of  the  people."  That 
provision  affords  the  individual  much  less  protection  than  do  most 
of  the  Constitutions,  and  it  might  well  be  argued  that,  when  the  leg- 
islature consents  to  the  taking  of  property,  the  individual  is  bound 
1  hereby.  The  court,  however,  in  the  Femald  Case,  states  that  tiie 
right  of  flowing  land  cannot  be  taken  without  the  owner's  consent, 
unless  it  is  for  a  public  use ;  and  it  decides  that  the  establishment  of 
power  for  manufacturing  purposes  is  a  public  use,  holding  that  to 
create  and  improve  water  power  in  the  streams  and  waters  of  a  coun- 
try is  a  matter  of  such  general  public  advantage  that  private  prop- 
erty taken  for  that  purpose  is  taken  for  a  public  use.  And  that 
ruling  was  made  the  basis  for  the  decision  in  the  Ash  Case.  The 
Head  Case  was  taken  to  the  Supreme  Court  of  the  United  States 
upon  several  grounds,  but  the  court  said  that  the  single  question  pre- 
sented for  its  decision  was  whether  the  landowner  had  been  deprived 
of  his  property  without  due  process  of  law  in  violation  of  the  14th 

M13  U.  S.  9,  2S  L.  ed.  889,  5  Sup.  a.        '  47  N.  H.  444. 
R<»p.  441.  '50  N.  H.  592. 
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Amendment  of  the  Constitution  of  the  United  States.  The  onljr 
ground  upon  which  absence  of  due  process  of  law  was  claimed  was 
tlie  unconstitutionality  of  the  statute.  This  statute  had  been  held 
constitutional  by  the  supreme  court  of  the  state,  and  the  matter  was 
so  far  one  of  local  policy  that  the  Supreme  Court  of  the  United  States 
might  well  have  considered  itself  bound  by  that  holding.  But  the 
courts  instead  of  doing  so,  proceeds  to  enter  upon  a  discussion  of  the 
question  of  the  constitutionality  of  the  act,  refuses  to  consider 
whether  the  flooding  of  lands  for  manufacturing  purpoees  is  a  public 
use,  and  upholds  the  statute  on  local  Massachusetts  law,  applying  the 
ruling  of  Chief  Justice  Shaw  in  Bates  v,  Weymouth  Iron  Co.^  where^ 
he  says  that  the  right  granted  by  the  mill  acts  ^^is  not  a  right  to  take^ 
and  use  the  land  of  the  proprietor  above  against  his  will^  but  it  is  an 
authority  to  use  his  own  land  and  water  privilege  to  his  own  advan- 
tage and  for  the  benefit  of  the  community.  It  is  a  provision  by  law 
for  regulating  the  rights  of  proprietors  on  one  and  the  same  stream 
from  its  rise  to  its  outlet,  in  a  manner  best  calculated,  on  the  whole,, 
to  promote  and%8ecure  their  common  rights  in  it"  In  Massachusetts, 
the  mill  acts  had  their  rise  in  1714,  long  before  the  adoption  of  the 
first  Constitution;  and,  when  the  Constitution  was  adopted,  it  pro- 
vided "that  no  part  of  the  property  of  any  individual  can,  with  jus- 
tice, be  taken  from  him  or  applied  to  public  uses  without  his  own 
consent,  or  that  of  the  representative  body  of  the  people.  .  .  . 
Whenever  the  public  exigencies  require  that  the  property  of  any  in- 
dividual should  be  appropriated  to  public  uses,  he  shall  receive  a  rea- 
sonable compensation  therefor."  There  is  nothing  in  that  language* 
to  forbid  the  taking  for  private  use,  and  the  landowner  is  expressly 
bound  by  the  act  of  the  legislature.  When  the  question  of  the  valid- 
ity of  the  mill  acts  came  before  the  courts,  there  was  no  claim  that 
they  were  uncoUsStitutional.  The  sole  question  was  whether  the  com- 
mon-law remedy  had  been  taken  away  by  them.  The  court,  in  Stow- 
ell  V.  Flagg,^  says  the  statute  goes  far  "to  establish  a  right  in  the 
owners  of  mills  to  flow  the  adjoining  lands  if  necessary  to  the  work- 
ing of  their  mills,"  treating  the  question  as  merely  one  of  local  regu- 
lation within  the  power  of  the  legislature.  And  it  decides  that  there 
can  be  no  doubt  of  the  intention  of  the  legislature  to  take  away  the 
common-law  action,  which  might  be  renewed  for  every  new  injury, 
and  so  burden  the  owner  of  a  mill  with  continual  law  suits  and  ex- 
penjses,  stating  that  the  legislature  has  a  right  to  substitute  one- 
process  for  another.     The  judge  writing  the  opinion  says:     I  cannot 

•8  Cuah.  548.  Ml  Mass.  .366. 
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help  thinking  that  the  statute  was  incautiously  copied  from  the  an- 
cient colonial  and  provincial  acts,  whidi  were  passed  when  the  use  of 
mills,  from  the  scarcity  of  them,  bore  a  much  greater  value  compared 
to  the  land  used  for  the  purposes  of  agriculture  than  at  present 
But  with  this  we  have  nothing  to  do.  As  the  law  is,  so  we  must  de- 
clare it  That  language  is  utterly  inapplicable  in  every  state  where 
the  Constitution  prevents  the  taking  of  private  property  for  private 
use  expressly,  and  also  in  those  where  it  is  held  to  do  so  by  impli- 
cation. In  those  states  the  question  must  recur,  whether  or  not  tak- 
ing for  mill  purposes  is  for  a  public  use.  In  Lowell  v.  Boston,* 
Judge  Wells,  in  distinguishing  the  mill  acts  from  an  act  authorizing 
the  issuance  of  bonds  for  the  rebuilding  of  a  city,  said  the  mill  acts 
are  not  founded  upon  the  power  of  eminent  domain,  and  do  not  au- 
thorize its  exercise.  No  private  property  or  right  in  the  nature  of 
property  is  taken  by  force  of  the  mill  acts,  either  for  public  or  private 
use.  They  authorize  the  maintenance  of  a  dam  to  raise  a  head  of 
water,  although  its  effect  will  be  to  overflow  the  right  of  another  pro 
prietor.  TKiis  right  of  flowage  is  sometimes  inaccurately  called  an 
easement.  But  it  is  not  so.  It  confers  no  right  in  the  land  upon 
the  mill  owner,  and  it  takes  none  from  the  landowner.  This  r^u- 
lation  of  the  rights  of  riparian  proprietors  above  in  respect  to  the 
stream  and  to  their  adjacent  lands  liable  to  be  affected  by  its  use  in- 
volves no  other  governmental  power  than  that  "to  make,  ordain,  or 
establish  all  manner  of  wholesome,  reasonable  orders,  laws,  statutes, 
and  ordinances"  as  the  legislature  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  for  the  government  and  ordering 
thereof,  and  of  the  subjects  of  the  same.  The  distinction  betweeu 
permanently  covering  land  with  water,  and  with  dirt  or  other  dibris 
from  a  public  improvement,  is  not  clear;  and  it  would  certainly  be 
difficult  to  convince  anyone  that  a  railroad  company,  which,  in  mak- 
ing an  excavation  for  its  right  of  way,  placed  the  excavated  material 
on  adjoining  property  to  remain  there  permanently,  had  not  effected 
a  taking  within  the  moaning  of  the  constitutional  provision  requiring 
compensation  to  be  made  therefor.  In  fact,  the  Supreme  Court  of 
the  United  States,  in  Ptmipelly  v.  Oreen  Bay  &  M.  Canal  Co.''  held 
that  the  backing  of  waters  so  as  to  overflow  the  land  of  an  individual, 
or  any  other  superinduced  addition  of  water,  earth,  sand,  or  other 
material  or  artificial  structure  placed  on  land  for  tlie  public  benefit, 
is  such  a  taking  as,  by  the  constitutional  provision,  demands  compen- 
sation.    And  that  decision  represents  the  general  rule.     The  doc- 

•  111  Mass.  464,  16  Am.  Rep.  39.  '  13  Wall.  166,  20  L.  ed.  .557. 
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trino  that  tJie  rule  is  not  so  appears  to  be  local  to  Massachusetts ;  and 
Head  v.  A  moskeag  Mfg,  Co,,  being  founded  upon  it,  cannot  be  held 
to  be  of  general  application.  The  reasoning  in  that  case 
is  based  upon  the  analogy  between  owners  upon  water  courses  and 
tenants  in  common  generally;  but  that  reasoning  is  conclusively  an- 
swered by  the  observation  in  Avery  v.  Vermont  Electric  Co.  that  it 
seems  "to  assume  that  the  land  goes  with  the  stream,  instead  of  the 
stream  with  the  land,  and  to  give  the  riparian  owners  a  joint  interest 
in  the  land  because  of  their  peculiar  rights  in  the  water.  But  the 
owners  of  the  various  properties  are  the  several  and  independent  own- 
ers of  their  respective  parcels  of  land,  and  their  only  right  to  the 
water  is  such  as  this  ownership  gives  them.  To  say  that  one^s  hold- 
ing of  the  land  is  subservient  to  such  use  as  the  lower  owner  may  de- 
sire to  make  of  the  water  is  to  reverse  all  our  theories  regarding  the 
use  of  streams."  The  question  how  far  the  legislature  may  permit 
the  water  to  be  ponded  upon  the  land  of  the  upper  owner  under  the 
power  of  eminent  domain  will  be  examined  when  we  come  to  ooA- 
sider  mill  rights.*  But  in  any  state  where  the  rights  of  private  prp]^ 
erty  are  protected  by  constitutional  provisions  the  legislature  cer- 
tainly has  no  power  to  permit  such  ponding  to  be  done  under  any 
theory  that  it  has  a  power  of  regulation  over  the  stream  which  is 
superior  to  individual  rights  of  property  therein. 

653.  Grants  of  right  to  dam  back  water. —  The  right  to  set  back  the 
water  of  a  stream  upon  land  of  the  upper  owner  may  be  acquired  by 
contract  with  him.*  The  right  involves  such  an  interest  in  land, 
however,  that  to  be  permanent  it  must  be  created  by  the  same  kind  of 
transaction  as  is  necessary  to  pass  an  interest  in  real  estate, — ^that  is, 
by  grant*     And  the  instrument  by  which  the  grant  is  made  must  be 

*  See  post,  chapter  xxm.  is  an  interest  in  land  requiring  a  written 

^A  grant  of  land  subject  to  be  cov-  instrument  to  pass  title  thereto,  and  ac- 
ered  by  the  waters  of  a  mill  pond  due  ceptance  by  the  owner  of  an  oral  award 
to  a  dam  at  a  particular  point  6  feet  of  damages  made  on  an  oral  submission 
high  from  low-water  mark  on  a  stream  to  arbitration  does  not  create  such  ease- 
flowing  through  the  grantor's  farm  con-  ment.  Wilmington  Water  Power  Oo.  v. 
veys  a  right  in  perpetuity  to  flood  such  Evans,  16G  111.  548,  46  N.  B.  1083. 
lands  by  means  of  a  dam  at  the  desig-  An  early  Maine  case  is  out  of  harmony 
nated  place,  2  yards  above  the  bed  of  the  with  the  decisions  elsewhere  in  holding 
stream  as  it  was  when  the  deed  was  that  the  right  of  flowage  is  not  an  in- 
made.    Mo^icer  v.  Hutchinson,  0  Vt.  242.  terest  in  lands  within  the  meaning  of 

*Johnson  v.  f^killman,  29  Minn.  95,  43  the  statute  of  frauds,  but  is  rather  in 

Am.  Rep.  102,  12  N.  W.  140;  French  ▼.  the  nature  of  a  license  to  do  certain 

Otpen,  2  Wis.  250;  Harris  ▼.  Miller,    1  things  in,  or  upon,  the  land  of  another, 

Meigs,  158,  33  Am.  Bee.  138 ;  Snowden  of  which  parol  proof  is  always  admissi- 

T.  Wilas,  10  Ind.  10,  81  Am.  Dec.  370.  ble.     Clement  v.  Durgin,  6  Me.  0. 

A  perpetual  easement  to  overflow  land 
V^OL.     TI.— Watbbs,   113. 
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a  deed  under  seal/  and  is  subject  to  the  operation  of  the  recording 
aets.^  The  interest  however  is  an  incorporeal  hereditament^  and 
does  not  constitute  a  freehold.*  Therefore,  a  mere  parol  grant,  or 
grant  by  a  written  instrument  unacknowledged  and  unsealed,  is  a 
mere  license  and  may  be  revoked  at  any  time;  and,  in  case  the  dam 
is  washed  away,  it  cannot  be  replaced  without  the  consent  of  the 
grantor.^  And  even  a  license  to  flood  the  land  must  be  so  precise 
and  definite  that  there  can  be  no  dispute  as  to  the  interests  which 
were  intended  to  be  conveyed  by  it  Therefore,  in  an  action  for 
overflowing  land,  a  letter  stating  that  land  would  be  sold  to  the  de- 
fendant for  the  purpose  of  erecting  a  sawmill  will  not  be  construed  as 
a  license  to  overflow  the  grantor's  lands  to  any  extent  necessary  for 
working  the  mill,  unless  it  appears  that  the  probable  effect  of  build- 
ing the  mill  and  putting  up  the  dam  was  known  to,  and  contemplated 
by,  the  parties  at  the  tima^  To  make  valid  a  grant  of  a  right  U> 
flood  the  land,  it  must  be  made  by  one  representing  the  title.  There- 
fore, it  cannot  be  made  by  one  tenant  in  common.^  But  permission 
by  tenants  in  common  for  the  erection  of  a  dam  which  will  flow  the 
oommon  estate  will  bar  an  action  by  either  individually  for  injuries  to- 
his  separate  property,  where  the  grantors  are  not  described  as  ten- 
ants in  common,  nor  is  it  stated  that  the  land  on  which  it  is  to  ope- 
rate is  held  in  common.*     A  grant  of  the  right  cannot  be  made  by  m 

*Cagle  v.  Parker,  97  N.  C.  271,  2  8.  in  place  thereof;  and  such  transferee  ia 

E.  76.  liable    for  damages    for    the    orerfloir 

*An  instrument  granting,  for  a  valu-  caused  by  such  new  dam.     Farmer  t. 

able  consideration,   liberty  to  flow  the  McDonald,  59  Ga.  509. 

grantor's  land  continuously  for  a  defi-  Wanada  Co.  v.  PettU,  9  U.  G.  Q.  B. 

nite  period,  and  after  that  time  during  669. 

the  winter  half  of  the  year  for  a  stated  *Hutchinson  v.  CJuue,  39  Me.  508,  63* 

number  of  years,  is  a  lease,  and  not  a  Am.  Dec.  645. 

mere  license,    and    must    be    recorded.  A  tenant  in  common  of  mill  property 

Smith  V.  Simons,  1  Root,  318,  1  Am.  Dec  cannot,  by  a  grant  of  land  owned  by  him 

48.  in  severalty  lower  down  the  stream,  give 

*Lucan  v.  Cadtcallader,  114  111.  285,  7  any  right  to  flow  the  water  back  on  the 

N.  £.  286.  wheel  of  a  mill  situated  on  the  oommon* 

•An     unsealed     and     unacknowledged  property.    Crippen  v.  Moras,  49  N.  Y.  63. 

written  instrument  signed  by  the  parties  But  a  conveyance  by  each  of  several 

and  recorded,  whereby  riparian  owners  tenants  in  common  of  land,  by  a  sepa- 

on  a  stream  consent  to  the  erection  of  rate  deed,  of  all  the  right  and  privilege 

a   milldam   and   waive   and   release   all  which  he  has  to  flow  any  land  belonging 

damages  that  may  result  to  them  from  to  him  in  part,  lying  in  common  and  un- 

back  water,  is  not  a  grant  of  an  ease-  divided,  will  convey  a  right  to  flow  the 

ment  to  overflow  their  lands,  but  is  a  land   to   its   wliole   extent,    and   is   not 

license.     Stephens  v.  Benson,    19    Ind.  limited  to  the  extent  which  the  land  had 

367.  been  theretofore    flowed    under    mutual 

A  parol  grant  of  the  right  to  raise  license  between  the  tenants.     Howard  v. 

the  height  of  a  dam  18  inches  will  not.  Bates,  8  Met.  484. 

after  such  dam  has  been  washed  away.  ^Francis  v.  Boston  d  R,  MiU  Corp.  4.- 

entitle  the  transferee  of  the  easement  to  Pick.  365. 
erect  a  new  dam  of  still  greater  height 
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mortga^r  so  as  to  bind  the  interest  of  the  mortgagee,^  ^  nor  by  an 
agi>nt  without  authority,**  nor  by  one  attempting  to  act  on  behalf 
of  a  minor.**  So,  a  grant  by  one  in  possession  of  government  land, 
to  which  he  has  not  obtained  the  title,  is  invalid.*^  The  right  may 
pass  as  incident  to  other  rights  expressly  granted,  where  it  is  neces- 
sary to  their  enjoyment.** 

5S3a.  Eetenration  of  right. —  The  right  to  flow  the  upper  property 
may  be  reserved  by  the  grantor  of  the  whole  tract  upon  dividing  it 
and  conveying  away  the  upper  portion.*  But  grantor's  reservation 
of  a  right  to  flow  the  land  conveyed  as  a  milling  privilege,  appurte- 
nant to  a  mill  situated  on  his  adjoining  land,  which  he  retains,  is  lim- 
ited to  a  right  to  flow  to  the  same  extent,  only,  to  which  the  premises 
were  flowed  at  the  time  of  the  conveyance ;  and  one  who  succeeds  the 
grantor  in  his  remaining  property  and  its  appurtenant  water  rightf^ 
is  not  authorized  to  increase  the  height  of  the  dam  so  as  to  extend  hi^ 

^Ballard  ▼.  Ballard  VaU  Co.  5  Gray,  Gitchell  105  Mich.  38,  55  Am.  St.  Rep. 

468.  428,  62  N.  W.  1003. 

''The  owner  of  land  is  not  estopped  '^When  the  right  to  maintain  a  pond 

to  deny  the  authority  of  an  agent,  who  by  means  of  a  dam  is  necessary  to  the 

is  allied  to  have  granted  an  easement  enjoyment  of  the  right  to  draw  water 

for  the  flowing  of  a  portion  of  the  land  from  the  pond,  granted  by  a  deed  con- 

by  a  mill  pond,  by  the  fact  that  the  taining  a  provision  that  no  rights,  priv- 

grantee  is  permitted  to  make  improve-  ileges,  easements,  or  appurtenances  not 

inenta  in  relianoe    thereon^    unless    the  so  hereinafter  set  forth   shall   pass  by 

owner  had  actual  knowledge  that  the  this  indenture  by  any  intendment  or  im- 

improvements  were  being  made.  Decorah  plication,  it  will  pass  as  an  ancillary  €t 

Woolen  Miil  Co,  v.  Chreer,  49  Iowa,  490.  secondary  easement  to  the  right  to  draw 

"  The  attempted  grant  l^  the  father  water  from  the  pond.  8i,  Anthony  Palls 
of  a  minor  of  an  easement  to  overflow  Water  Power  Co,  ▼.  Minneapolis,  41 
the  minor's  land  by  the  back  water  of  Minn.  270,  43  N.  W.  56. 
a  milldam  is  no  defense  to  an  action  for  '  But  under  a  deed  conveying  land  ad- 
damages  caused  by  such  overflow,  joining  a  stream,  which  was  subject  to 
broi^t  by  a  purchaser  of  the  land,  who  certain  water  privileges  of  the  grantor's 
acquired  title  from  the  minor  after  his  lower  mills,  a  clause  by  which  the 
coining  of  age,  although  the  father  may  grantor  reserves  the  right  of  entering 
have  exercised  general  acts  of  ownership  on  said  land,  for  the  purpose  of  erecting 
of  the  land  during  his  8on*s  minority,  a  dam  and  drawing  water  therefrom, 
where  the  title  was  at  the  time  in  the  does  not  amount  to  a  technical  reserva- 
minor  by  deed  duly  recorded.  Farmer  tion,  but  was  introduced  into  the  deed 
V.  McDonald,  59  Ga.  509.  for  the  purpose  of  protecting  the  grantor 

''A  contract  by  a  proposed  homestead-  on  his  covenant  against  encumbrances. 

er  of  ffovemment  land  to  convey  a  por-  HickooB  v.  Parmelce,  21  Conn.  87. 

tion  of  it  to  a  mill  owner  for  dam  and  And  an  exception  in  a  grant  of  land 

flowage  purposes  is  against  public  pol-  bordering  on  a  river,  of  a  certain  por- 

icy,  and  will  not  be  enforced  in  favor  tion  "which  is  reserved  for  the  use  and 

of  such  owner,  who,  together  with  one  flowing  of  water  for  the  mill"  situated 

to  whom  he  had  sold  a  half  interest  in  lower  down  on  the  river  and  owned  by 

the  mill,  occupied  the  contracted  land  the  grantor,  is  void  for  uncertainty,  and 

for  a  term  less  than    the    prescriptive  cannot  be  regarded  as  having  been  prac- 

period,  where  the  homesteader  died  be-  tically  located  by  reason,  merely,  that 

fore  his  title  became  complete,  and  the  the  purpose  for  which  it  is  reserved  is. 

land  was  patented  to  Jiis  widow,  who  stated    in    the    exception.     Darling    v^ 

conveyed  it  to  third  partiet.    CarUy  y.  Vrotoell,  0  N.  H.  421. 
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right  of  flowage.^  A  right  of  flowage  is  retained  from  a  conveyance 
by  way  of  exception,  and  not  as  a  reservation,  when  the  grantor,  own- 
ing land  on  both  sides  of  a  river,  conveys  the  land  on  one  bank  and 
keeps  to  himself  the  right  of  flowing  it  as  an  appurtenant  miUing 
privilege  for  the  benefit  of  his  remaining  land  on  the  opposite  bank." 
To  be  valid  the  reservation  must  define  with  certainty  the  riglit 
which  is  claimed  in  the  property  conveyed.*  Where  a  grantor  of  a 
mill  privil^e  makes  certain  reservations  from  the  grant  for  the  ben- 
efit of  his  nulls  below,  including  one  as  to  the  height  of  the  water  in 
the  pond,  it  will  not  inure  to  the  benefit  of  a  subsequent  purchaser 
from  him  of  land  situated  further  up  the  stream,  so  as  to  give  him 
the  right  to  cut  through  tlie  bank  of  the  stream  and  construct  an  ar- 
tificial course  to  draw  off  all  water  raised  higher  than  the  point  des- 
ignated,* The  reservation  will  include  the  right  to  do  anything 
necessary  to  the  enjoyment  of  the  right  expressly  reserved.®  And 
the  enjoyment  of  it  will  continue  so  long  as  it  is  necessary  to  the 
full  reception  of  the  advantages  for  which  it  was  intended  to  be  re- 
served.'' Reservation  confers  no  reciprocal  rights  upon  the  grantee.* 
And  the  right  to  be  free  from  the  flowage  of  a  lower  dam  may  be  the 
subject  of  reservation,  as  well  as  the  right  to  flow  the  upper  land.* 


*Wat8on  V.  Bartlett,  62  N,  H.  447. 

*8m%th  V.  Furbish,  68  N.  H.  123,  47 
T^  R.  A.  226,  44  Atl.  398. 

*A  reservation  in  a  grant  of  land  of 
■M  the  streams  of  water,  and  the  right 
to  erect  milldams  and  overflow  land  neo- 
K^flsary  for  the  mill  ponds,  is,  in  case  the 
Tight  has  not  been  exercised,  void  for 
uncertainty  if  considered  as  an  excep- 
tion. Thompson  v.  Gregory,  4  Johns.  81, 
4  Am.  Dec.  255. 

A  reservation  in  a  grant  of  land,  of 
the  streams  of  water  and  soil  under 
them,  with  the  right  of  erecting  mill- 
dams  and  overflowing  the  land  necessary 
for  the  mill  ponds,  will  not,  in  case  of 
a  grant  by  the  grantee  of  a  portion  of 
euch  land  with  a  like  reservation,  inure 
to  the  benefit  of  the  second  grantee,  so 
that  he  can  overflow  the  lands  of  hi^ 
grantor,  even  though  he  procures  parol 
permission  to  do  so  from  the  original 
grantor,  since  the  right  can  only  pass 
from  the  original  grantor  by  deed.  Ibid- 

*Judd  V.  Wells,  12  Met.  504. 

•  When  a  right  to  flow  and  reflow  land 
is  reserved  in  a  deed  of  it,  and  the  right 
to  maintain  a  wing  dam  is  essential  to 
the  enjoyment  of  the  right  to  flow  the 
land,  although  a  reservation  is  to  be  con- 
strued more  strictly  than  a  grant,  nev- 
ertbdeu  the  reservation  will  include  the 


right  to  maintain  the  wing  dam.  8U 
Anthony  Falls  Water  Power  Co.  v.  Ifu^ 
ncapolis,  41  Minn.  270,  43  N.  W.  56. 

^  Under  a  reservation  in  a  deed  of  laiid 
of  all  the  timber  thereon  suitable  for 
sawing,  and  of  the  right  to  flow  the  land 
for  a  pond  while  necessary  for  the  man- 
ufacture of  the  timber  on  the  lands,  the 
right  to  overflow  the  land  will  continu^e 
for  such  reasonable  time  as  may  be  nec- 
essary for  the  manufacture  of  the  tim- 
ber after  removal,  and  the  right  is  not 
extinguished  by  mere  delay  in  its  (exer- 
cise.   Oregg  v.  Birdsall,  53  Barb.  402. 

•  The  resen'ation  oi  the  right  to  build 
a  dam  across  a  river  from  the  grantor*8 
premises  situated  on  one  bank,  against 
any  point  of  the  grantee's  land  on  the 
other  bank,  together  with  rights  of  flow- 
age  over  the  grantee's  land,  does  not  con- 
fer upon  the  grantee  any  right  to  flow 
the  land  of  his  grantor  on  the  other 
side  of  the  river.  Smith  v.  Furbish,  68 
N.  H.  123,  47  L.  R.  A.  226,  44  Atl.  398. 

*A  right  to  flow  grantor's  reserved 
privilege  wiU  not  be  obtained  under  a 
deed  of  "a  full  and  perfect  right  to  flow 
all  lands  belonging  to  us,  situated"  on 
a  certain  brook,  "meaning,  neverthele<ui, 
to  convey  no  right  of  flowage  whidi  shall 
injure  the  privilege  of"  grantor's  mill, 
although,  under  the  rules  of  the  Touch- 
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654.  Construction  of  grant.— A  grant  of  a  right  to  flow  land  will  l>o 
construed  so  as  to  give  the  grantee  all  the  privil^es  which  were  in- 
tended to  be  conferred  on  him.^  Therefore,  grantors  of  land  deeded 
for  the  express  purpose  of  enabling  grantee  to  erect  a  dam  cannot 
complain  of  the  natural  consequences  of  such  use.^  But  the  grantee 
cannot  mal^e  the  grant  an  excuse  for  flowing  the  land  to  a  greater 
extent  than  is  necessary  to  effect  the  object  for  which  the  grant  was 
made.'     Although  leave  is  granted  to  build  a  dam  so  as  to  flow  the 

Mtone  and  other  andent  books,  the  ab«  right  to  make   the  pond.     Wardell  r. 

solute  m,nt  would  not  be  construed  to  Watson,  93  Mo.  107,  5  S.  W.  005. 

be.  diromifihed  by  the  reservation.   Web-  The  pond  is  certainly  not  necessary  to 

ster  y.  HoUnnd,  68  Me.  168.  run  the  machinery  and  cannot  be  held 

^An  agreement  "to  permit  the  main-  to  have  been  included  in  the  reservation, 

trnance  of  a  dam  at  the  height"  therein  unless  custom  or  actual  use  at  the  time 

Hp4H;itied  gives,  as  incident,  the  right  of  of  the  grant  made  it  part  of  the  mining 

itnwago  necessarily  caused  by  its  main-  right, 

tcnance.    Alhee  v.  Hayden,  26  Minn.  267.  'Frizzle  v.  Pairtok,  59  N.  C.  (6  Jones 

The  conveyance  of  so  much   land  as  Eq.)  354. 

may  be  necessary  to  flow  back  the  wa-  'The  grant  of  a  right  to  raise  water 

tor  of  a  dam  when  the  same  is  raised  at  a  spring  for  use  at  a  tannery  does  not 

to  a  certain  height  is  a  conveyance  of  a  give  a  right  to  erect  a  dam  below  the 

right  of  flowage  over  such  land  by  a  spring  in  such  a  way  as  to  collect  wa- 

(lam  of  that  height  to  continue  porpetu-  ter    from    other   sources,   and    flow   the 

ally,     unless     abandoned     peniinnently.  grantor's  land  with  a  pond.     Merrill  v. 

ratteraon  v.  Sweet,  3  111.  App.  560.  Calkins,  74  N.  Y.  1,  Affirming  10  Hun, 

When  a  miller  convey.s  land  contain-  495. 

ing  his  dam  and  mill  pond,  reserving  the  A  grant  of  a  right  to  conduct  water 

right  to  enter  the  premises  from  time  from  a  river  to  a  factory  through  a  ditch 

to  time  to  make,  amend,  and  repair  the  on  land  of  the  grantor  will  not  include 

dam  and  remove  manure  that  may  have  the  right  of  damming  back  the  water  to 

accumulated  in  the  pond,  the  reservation  make  a  reservoir  on  the  grantor's  land 

is  not  limited  to  mere  right  of  entry,  to    facilitate    the    flow    of    the    water 

but  includes  the  right  to  maintain  the  through  the  ditch.     Estea  y.   Wells,  9 

dam  as  it  was  at  the  time  of  the  deed.  Gush.  487. 

and  the  grantee  is  liable  if  he  breaks  A  grant  to  a  lower  owner  of  upper 

down  the  dam.    Valenthie  v.  Central  R»  milling  property  and  the  water  pnvi- 

Co.  29  N.  J.  Ik  60.  leges  Uiereto  belonging,  extending  up  the 

A  right  to  a  certain  dam  on  another's  creek  on  the  balance  of  the  section  in 
land  includes  all  the  banks  by  which  the  which  the  tract  is  located,  for  the  pur- 
water  is  confined.  fJdgctt  v.  Douglass,  pose  of  building  mills  below  the  mills 
144  Pa.  95,  22  Atl.  868.  conveyed  and  damming  up    the    creek, 

A  grant  of  dam  and  Howage  rights  on  with  a  provision  that  it  is  understood 

another's    land    confers,    as    incidental  that  the  grantee  is  not  to  build   any 

thereto,  the  right  to  enter  on  the  land  dam  on  the  creek  above  the  mills  oon- 

to  repair  and  clean  .sc  it.    Frailey  v.  Wo-  veyed,  but  shall  have  the  right  to  back 

ters,  7  Pa.  221;  If  olden  v.  Chandler,  61  up  water  from  dams  below  such  mills 

Vt.  291,  18  Atl.  310;  Fountain  v.  Perth  "as  far  as  said"  grantee  "may  see  prop- 

Amhoy,  60  N.  J.  L.  410,  38  Atl.  676.  er," — does  not  convey  an  unlimited  right 

The  Missouri  court  has  made  a  some-  to  overflow  the  lands  of  the  grantor  be- 

what  doubtful  application  of  this  rule  yond   the  extent  of  the  existing  water 

in    holding:    that    the    reservation    in     a  privilege  conveyed,  since  the  expression 

grant  of  land  of  a  rij^ht  to  mine  coal  "as  far  as  he  may  see  proper"  is  to  be 

and  other  minerals  from  under  the  sur-  construed  as  referring  to  the  building 

face  will   include  the  right  to  make  a  of  dams,  and  not  to  the  backing  of  wa- 

pond  on  the  surface  to  run  the  mining  tcr,  which  is  consistent  with  the  rest  of 

machinery,  althoiifjh  an  express  reserva-  the  deed ;  or,  if  it  does  refer  to  the  back- 

tion  is  made  of  the  ri^ht  of  sinking  air  ing   of   water,   construed   in   connection 

shafts,  while  no  mention  is  made  of  the  with  the  other  parts  of  the  deed,  it  dear- 
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upper  proprietor's  land  in  a  certain  way,  there  will  be  liability  in 
case  it  is  flowed  in  another  way.^  The  grantor  can  do  nothing  to 
defeat  the  grantee's  enjoyment  of  the  privilege.'  So,  under  a  con- 
veyance by  the  owner  of  land  on  which  is  a  mill,  of  premises  higher 
up  the  stream,  reserving  all  mines  and  minerals,  and  all  the  creeks, 
kills,  runs,  and  streams  of  water  upon  the  premises  granted,  the 
reservation  will  be  absolute,  and  not  confined  to  the  use  of  water  for 
mines,  etc,  and  will  continue  the  right  of  flowage  by  a  mill  pond  on 
the  lower  property  existing  at  the  time  of  the  conveyance.'  To  be 
(effectual  the  g^ant  must  specify  with  certainty  what  is  intended  to 
be  conveyed.  Therefore,  where  the  deed  of  a  plaintiff  granted  as 
much  of  a  certain  lot  as  would  be  overflowed  by  a  milldam  the 
grantee  was  about  to  erect,  while  it  would  not  operate  to  pass  the  es- 
tate in  the  land  intended  to  be  overflowed,  by  reason  of  imcertaintj 
:is  to  what  land  it  could  be  applied  to,  it  would,  when  the  grantee 
and  his  successors  for  more  than  twenty  years  overflowed  the  land 
to  a  certain  extent  for  the  purpose  of  working  a  mill,  operate  as  a 
grant  of  an  easement  in  the  land  for  that  purpose.''  The  grant  of 
water  privileges  below  established  mills  will  be  so  construed  as  to  pre- 
serve the  water  power  of  such  mills  undisturbed,  unless  a  contrary 
intent  plainly  appears  from  a  reasonable  construction  of  the  instru- 
ment containing  the  grant.  Hence,  where  a  mill  owner  grants  the 
right  to  erect  dams  above  and  below  the  mill,  and  it  appears  that 
had  it  not  been  for  the  preservation  of  the  power  of  the  grantor  the 

\y  was  intended  to  confer  the  right  to  the  main  spring,  embraces  the  spring  as 
back  up  the  water  below  the  mills  con-  it  then  wan  artifteiallj  controlled,  or  as 
T-eyed  on  that  part  of  the  creek  not  it  might  become  by  reverting  to  its  nat- 
cmbracing  the  water  privil^e  appurte-  ural  state,  and  gives  no  right  to  con- 
nant  to  such  mills,  to  an  extent  suffl-  struct  a  dam  with  a  narrow  opening 
cient  to  enjoy  that  privilege,  but  not  through  it  at  a  point  near  the  main 
to  extend  beyond  it.  Bobo  y.  Wolf^  IS  spring,  where  the  water  naturally  flows 
Ohio  iSt.  463.  in  a  wide  stream,  causing  mud  to  acru- 
*Hutchin8on  v.  Granger,  13  Vt.  386.  mulate  over  the  bottom  thereof,  render- 
Under  a  deed  conveying  certain  flow-  ing  the  water  less  clean  and  free  from 
age  rights  in  general  terms,  in  order  to  impurities,  and  injuring  it  both  in  beau- 
etrect  the  purposes  of  the  grantee,  stated  ty  and  accessibility,  in  the  absenoe  of 
in  the  recital  of  the  deed,  of  obtaining  any  covenant  by  the  owner  to  keep  it  in 
a  greater  head  of  water  by  raising  the  an  artificial  condition.  Ford  ▼.  Lvhen*^ 
grantee's  old  dam  or  building  a  new  one  81  Ga.  633. 

higher   than   the   old    one.   the  grantee  *A  conveyance,  with  full  covenants  of 

may  build  the  dam    in    contemplation  warranty,  of  the  right  of  flowing  or  rais- 

only  at  the  site  of  the  old  one.  and  not  ing  the  waters  of  a  pond  over  the  grant- 

at  some  other  place.     Woods  v.  Nashua  or's  land  for  the  purpose  of  creating  a 

Mfg.  Co.  5  N.  H.  467.  storage  reservoir,  conveys  an  easement 

A  stipulation  in  a  contract  giving  the  with  which  the  grantor  cannot  interfere 

right   to   construct   and    maintain    fish-  by  raising  the  grade  of  the  land.     W»- 

pond8  on  premises  and  to  build  dams,  iuppa   Reservoir  Co,  y.  Mackensie^  132 

embankments,  etc.,  that  the  licensee  shall  Mass.  71. 

not  have  the  right  to  dam  up  the  water  ^French  v.  Carhart,  1  N.  Y.  96. 

so  as  in  anywise  to  overflow  or  injure  'Brotcn  y.  Street ,  1  U.  C.  Q.  B.  124^    , 
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lower  dam  would  have  been  sufficient  to  supply  power  to  the  grantee, 
the  grant  will  be  construed  as  not  conferring  upon  the  grantee  the 
right  to  construct  the  lower  dam  to  such  a  height  as  will  destroy  the 
power  of  the  grantor  above.*  But,  if  the  lower  privilege  is  granted 
absolutely,  the  grantee  has  a  right  to  make  use  of  his  privilege,  al- 
though the  result  is  to  destroy  that  of  his  grantor.®  The  right  of  the 
^antee  is  not  exhausted  by  the  construction  of  one  dam,  but  he  may 
restore  or  rebuild  or  reconstruct  the  dam  so  long  as  he  does  not  in- 
jure the  rights  of  the  grantor.*®  The  grant  for  a  nominal  consid- 
eration of  the  right  to  boom  logs  in  the  stream  will  not  include  the 
right  to  dam  back  the  water  so  as  to  overflow  and  destroy  the  whole 
farm  of  the  grantor.**  The  grantor  may  limit  the  right  of  flowage 
to  particular  purposes,  but  the  use  of  the  grantee  cannot  be  restricted 
if  the  grant  is  in  fee,  without  conditions.*^     One  who  grants  a  mill 

*Miller  v.  Shenandoah  Pulp  Co.  3S  W.  mill,  in  a  deed  granting  th«  mill,  will 
Va.  558,  18  S.  £.  740.  not  give  a  right  to  maintain  two  dams, 

A  devise  of  a  portion  of  a  tract  of  if  the  efl'ect  of  the  second,  which  is  con- 
land  to  one,  and  of  another  portion  lower  »tnicted  to  resulate  the  height  of  the 
down  the  stream  to  another,  '^together  water,  is  to  raise  the  water  higher  than 
with  the  privilege  of  the  stream,"  will  it  was  raised  by  the  first,  to  the  injury 
not  give  the  latter  a  right  to  flow  the  of  the  jrrantor.  Baker  v.  Sanderson,  3 
upper  land  by  a  dam  higher  than  that    Pick.  348. 

maintained  by  the  grantor,  although  a  And  a  grant  of  the  right  to  construct 
limitation  is  expressied  in  the  devise  of  a  dam  upon  the  land  of  the  grantor  for 
the  privilege  that  it  shall  not  be  used  the  purpose  of  raising  a  head  of  water, 
so  as  to  injure  mills  lower  down  the  toi^ether  with  the  right  of  making  re- 
atream.    Davis  v.  Wilson^  tf  Gush.  203.        pairs  upon  and  altering  the  same,  will 

*  Persons  in  possession  of  sawmill  confer  the  right  of  making  only  one 
property  under  an  agreement  by  the  dam;  and,  when  that  has  been  com- 
<ywnere  thereof  for  a  conveyance  of  it  pleted,  there  is  no  right  to  make  a  new 
with  the  water  privileges  and  appurte-  location,  or  to  change  the  structure  so 
nances  thereunto  belonging  have  the  that  it  will  cover  more  of  the  grantor's 
right  to  tighten  and  raise  the  dam  con-  land,  or  cause  more  land  to  be  flowed, 
nected  therewith  to  the  extent  necessary  Goodrich  v.  Longley^  1  Gray,  615. 
to  the  enjoyment  of  the  mill  privileges,  ^^RaRicot  v.  Little  Falls  Improv.  d 
even  though  a  race  conveying  water  to  A'at?.  Co.  65  Minn.  543,  68  N.  W.  212. 
their  grantor's  gristmill  on  the  same  But  a  conveyance  by  a  riparian  owner 
stream  be  thereby  stopped  up  to  the  in-  of  the  right  to  erect  piers,  booms,  and 
jury  of  such  grantors.  Bmgger  v.  But-  assorting  works  in  the  river  will  carry 
*ler,  6  Or.  459.  with  it  the  right  to  overflow  the  grant- 

^^Butz  V.  IhriCf  1  Rawle,  218;  Ball  v.  or's  land  so  far  as  necessary  to  the  l>en- 
Tumer,  111  N.  C.  180,  15  S.  E.  1037.         eflcial  enjoyment  of  the  right  expressly 

One  having  the  right  to  maintain  a  gi'anted  for  the  purpose  for  which  the 
-dam  at  a  certain  height  as  appurtenant  grant  was  made,  although  the  grantee 
to  a  mill  may  permanently  extend  the  must  exercise  the  right  so  as  to  do  no 
dam  over  and  across  an  artificial  chan-  more  injury  than  is  necessary  to  the 
nel  washed  out  around  one  end  of  the  grantor's  premises.  Grovels  v.  Little 
dam  so  as  to  afford  greater  security  Falls  Improv.  d  Nav,  Co.  (Minn.)  77 
thereto,  if  no  injury  is  thereby  done  to   N.  W.  217, 

adjacent  property  subject  to  the  ease-       ^*Hathaway  v.  Mitchell,  34  ^fich.  164. 
ment  of  the  dam.     Lammott  v.  Ewers,       A  grant   of  the  right  to  keep   up  a 
106  Ind.  310;  55  Am.  Rep.  746,  6  N.  E.    milldam  at  a  certain  height,  and  impo«^- 
636.  ing   no  restrictions   on   its   use,   cannot 

But  a  grant  of  a  right  to  make  a  dam  be  limited  to  the  supply  of  a  sawmill  as 
of  ft  certain  height  to  accommodate  a   then  contemplated,  but  may  be  used  to 
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site,  together  with  the  right  to  erect  a  dam  upon  his  property  and 
to  flow  his  land  up  to  a  specified  point,  cannot  recover  damages  for 
a  flowage  of  his  land  which  does  not  extend  above  the  point  indi- 
cated, although  the  dam  is  constructed  at  a  point  outside  the  bound 
aries  of  the  granted  lands.  The  right  to  flow  and  to  build  the  dam 
on  the  grantor's  premises  are  separable,  and  one  may  be  exercisod 
without  the  other. ^^  A  grant  of  the  right  of  "flowing  the  great  pond" 
will  limit  the  rights  of  the  grantee  to  the  existing  dam.^*  And  a 
grant  of  the  privil^e  of  flowing  one  tract  will  not  include  the  rigbr 
to  flow  another  belonging  to  the  same  grantor,  where  the  necessity  of 
it  was  not  patent  or  expected  by  either  party  at  the  time  of  the 
grant**'  A  grant  of  "all  the  land  tJiat  the  dam  flows"  will  includt- 
all  that  the  dam  flows  when  actually  used  for  the  purpose  for  which 
it  was  erected,  although  at  the  time  of  tlio  conveyance  it  was  out  of 
repair,  and  flowed  only  a  small  tract  of  land.**  Under  a  deed  which 
Qonveyed  a  portion  of  grantor's  lands  bordering  on  a  stream,  granting 
the  privilege  of  constructing  dams,  etc.,  therein,  with  the  provi*.* 
that,  in  case  of  damages  being  caused  through  the  construction  of 
any  such  works,  the  grantor  or  his  suc<5essors  in  title  to  the  adjoining 
lands  should  l>e  entitlcKl  to  have  the  damage  assessed  by  arbitrators, 
and  that  the  grantees  should  pay  the  amount  awarded, — the  grantee- 
are  liable,  not  only  for  damages  caused  by  the  flooding  of  land>. 
but  also  for  all  other  damages  occasioned  by  them  in  constructing  tlw* 
dams,  eta*^ 

furnish   water   power   for   a   paper  mill  clian;?e.  in  the  c*onfi*ruration  of  the  land 

erecteil  after  tho  sawmill  burned  down,  which  will  prev»»nt  such  tloodin^.  8itnp- 

Eathaway  v.  Mitchell  .34  Mich.  164.  son  v.  Wabash  R.  Co,  145  Mo.  64.  46  S. 

A  right  of  flowajre  exists  for  all  times  W.  739. 
of  the  year  under  a  *?rant  of  a  mill  priv-  Under  a  grant  of  a  right  of  flowage  ou 
ilege,  the  height  of  the  head  of  water  80  acres  on  one  end  of  a  certain  lot,  "ex- 
being  limited  during  certain  seasons,  cepting  .30  acres  set  off  to  the  widow," 
"and  at  other  seasons  as  may  be  hero-  i-tc,  tlic  grantee  acquires  a  right  to  flow 
after  agreed,"  no  such  subsequent  agree-  t»nly  the  50  acres  then  lx»longing  t" 
ment  having  been  made.  Rarkley  v.  gi*antor,  and  intended  to  be  conveyed. 
Spraoue,  17  Me.  281.  Berry  v.  Billings,  44  Me.  410,  09  Am. 

'*Kilyore  v.  Hasrall,  21  Mich.  502,  2  Dec.  107. 

Mich.  N.  P.  Supp.  12.  A  grant  of  land  with  the  right  of  ''id 

^Bennett  v.   Keinichrc   Fibre   Co.    87  lowing  up  the  ditch   to  the  bounds  o\ 

Me.  162,  32  Atl.  800.  huid  owned"  by  a  certain  person  naroetl 

^^FoftU^  v.  Parham,  74  N.  C.  92 :  M^Kil-  does  not  limit  the  right  of  flowing  to  th- 

Up  V.  Wllhcnny,  2  Watts.  460.  ditch,  but  fixes  the  height  to  which  the 

But  a  grant  of  a  right  to  flood  and  dam  may  be  maintained  and  the  land  of 

overflow  certain  di»scribed  property  for  the  gi-antor  flowed,  so  that  the  chan^ 

a  pond  carricF  with  it,  if  necessary,  by  of  channel  of  the  stream  will  not  defeat 

reason  of  the  natural  configuration  of  the  right  of  flowage.     Clinton  Gusdight 

the  ground,   for  the  enjoyment  of   the  Co.  v.   Fuller,   170  Mass.  82,  48  N.  E. 

right,  a  license  to  flood  other  lands  of  1024. 

the  grantor  contiguous  thereto,  but  con-  ^Morse  v.  }farshall,  13  Allen.  288. 

Ypys  no  title  or  ri«;lit  of  posnossion   to  ^'Hannlin   v.   Bannerman,   31   Can.  S. 

Ihc  servient  estate,  or  right  to  prevent  a  (\  534. 
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865.  Effect  of  grant. —  A  grant  of  the  right  to  erect  a  dam  so  as  to 
flow  the  land  of  the  grantor  will  prevent  the  latter  from  treating  the 
dam  as  an  unlawful  structure,  although  the  water  was  raised  to  a 
greater  hcdght  than  provided  for  by  the  deed.  The  remedy  in  such 
ca8<*  will  be  to  enforce  the  contract,  and  not  to  ignore  it  and  proceed 
for  damages  as  for  a  tort*  The  grant  of  flowage  rights  is  binding 
upon  a  subsequent  grantee  of  the  servient  estate.*  The  grant  of  a 
right  of  way  across  a  stream  will  entitle  the  grantee  to  dam  back  the 
stream  to  effect  a  passage  in  case  the  grantor  destroys  the  bridge.* 
If  the  grant  is  to  the  grantee,  "his  heirs  and  assigns  forever,"  the 
right  is  transferable,  and  the  transferee  will  obtain  all  the  rights  of 
the  original  grant<*,e.*  Conversely,  a  deed  granting  a  right  to  flow 
land,  without  words  of  inheritance,  gives  only  a  life  estate.*  A  right 
reserved  by  a  grantor  to  flow  the  grantee's  premises  as  a  milling  priv- 
ilege appurtenant  to  land  retained  by  him  becomes  attached  to  such 
land  as  an  easement  in  perpetuity  without  any  mention  by  the  grant- 
or of  his  heirs  or  assigns.**  The  right  of  flowage,  conferred  by  a  con- 
veyance of  land,  together  with  the  privilege  of  damming  a  river  pass- 
ing through  it,  does  not  pass  in  a  subsequent  grant  of  the  land  by 
implication,  so  as  to  permit  a  subsequent  grantee  to  cast  back  water 
upon  the  upper  mill,  when  neither  tlie  mill  nor  the  dam  had  been 
c^rected  at  the  time  of  his  grant.^ 

555a.  Grant  with  flowage  rights  establislied. —  The  rule  is  applica- 
ble to  flowage  rights,  that  if  one,  having  established  an  artificial  con- 

^Peay  V.  Bait  Lake  City,  11  Utah,  331,  In  Hall  v.  Turner,  110  N.  C.  292,  14 

40  Pac.  206.  S.  E.  791,  however,  it  has  been  held  that 

*Heath  v.    WiUiamSy   25   Mc.   209,   43  a  f^rrant  of  a  tlow-age  right,  to  continue 

Am.  Dec.  265.  so  long  as  the  grantee  shall  keep  up  his 

'  The  fact  that  the  owner  of  the  serv-  mill,  creates  an  easement  which  descends 
ient  estate  hjis  for  liis  own  convenience  with  the  land  to  grantee's  heirs,  who 
changed  the  locution  of  the  way  to  its  have,  in  equity,  a  base,  qualified,  or  de- 
present  loaition  across  the  stream  is  im-  terminable  fee,  as  it  cannot  be  presumed 
material.  Uamilton  v.  White,  5  N.  Y.  9,  that  the  grantee  would  have  erected  his 
Aflirming  4  Barb.  60.  works  on  the  strength  of  a  mere  personal 

*Pea8lee  v.  Tower,  62  N.  H.  434.  right. 

temple  v.  Morse,  178  Mass.  336,  59  ^Bimith  v.  Furbish,  68  N.  H.   123,  47 

X.  E.  846.  L.  R.  A.  226,  44  Atl.  398. 

So,  a  grant  of  a  privilege  of  backing  So,  a  reservation  of  a  right  of  flowage 

water  on  grantor'^*  land,  as    much    as  to  a  mill  owner  who  sells  a  portion  of 

grantee  may  think  necessary,  by  a  cer-  his   property,   part  of   which   is   flowed 

tain  dam,  with  a  stipulation  that  grant-  land,   creates  an  easement   in   favor  of 

or  shall  never  claim  any  other  or  greater  the  mill ;  and  a  conveyance  of  such  mill 

damages   for   backing   said    water   than  property,  together  with   "all    the    mill 

what  is  then  agreed  upon,  confers  a  pure-  privileges  which  I  own,"  includes  such 

ly  personal  privilege  in  the  grantee,  and  ve^erved  right  of  flowage,  without  words 

the  dam  he  erects  is  a  monument  of  his  .-specially  describing  the  easement,  in  the 

exercise  of  the  grant,  which  cannot  sub-  deed.    iVataon  v.  Barilett,  62  N.  H.  447. 

sequently  be  increased  by  his  represonta-  ''Decorah  Woolen  Mill  Co.  y.  Qreer,  49 

tive?*.     nogg  v.  Bailey,  6  Pa.  Super.  Ct.  Iowa,  490. 
426. 


1788  RIGHTS  BETWEEN  INDIVIDUALS.  [|  555a 

<lition  upon  his  property  by  which  one  portion  has  been  subjected  to 
an  easement  in  favor  of  the  other^  grants  the  dominant  portion,  the 
grant  will  carry  the  easement  with  it  And  this  rule  is  applicable, 
not  only  to  protect  the  one  who  constructs  the  dam/  but  his  grantee, 
«lso.*  But  the  rule  does  not  apply  to  a  grant  of  government  lands 
upon  which  the  first  grantee  has  exercised  a  flowage  easement  over 
lands  granted  to  a  subsequent  grantee.'  Limitations  upon  the  flow- 
age  right  established  by  the  grantor  against  the  first  grantee  will 
inure  to  the  benefit  of  a  subsequent  grantee.*  So  far  as  the  cases 
dealing  with  water  rights  have  gone,  the  rule  is  not  applied  in  favor 
of  the  grantor  himself,  so  that,  in  case  he  conveys  land  without  re- 
serving the  right  to  flow  it,  he  loses  the  flowage  right,  although  it 
was  actually  established  and  visible  at  the  time  of  his  grant*  But 
the  right  of  one  owning  an  estate,  on  which,  from  time  immemorial, 
there  has  existed  a  mill,  pond,  and  dam,  to  overflow  its  lands,  is  not 
extinguished  or  impaired,  in  respect  of  the  premises  conveyed,  by  his 
deed  of  a  parcel  of  it,  nowhere  bounded  by  the  pond  or  stream,  con- 
taining a  general  warranty  against  encumbrances  and  no  reservation 
whatever ;  but  such  right  passes  to  the  subsequent  grantee  of  the  mill 
site.®  The  fact  that  tlie  right  of  the  grantor  is  extinguished  by  the 
■conveyance  without  reservation  of  the  right  prevents  the  fact  that 
he  lias  exercised  a  flowagfc  right  for  more  than  twenty  years  over  the 
parcel  conveyed  from  being  a  breach  of  covenant  against  encum- 
brances.'^ 

566.  To  what  level  may  water  be  raised  under  grant. —  If  the  grant 
specifies  the  point  to  which  the  water  shall  be  raised  the  grantee  can- 
not exceed  that  limit  if  it  can  be  ascertained.^  Thus,  if  the  water 
is  to  be  raised  so  far  as  a  hole  in  a  rock,  it  cannot  be  raised  further 

^Calhoun  v.  Palmer,  8  Oratt.  88.  jured,  the  oommon  grantor  deeded  his 

*Hathorti   v.  Stinson,   10  Me.  224,  25  estate  to  another,  and  then  the  said  mill 

Jkm.  Dec.  228.  and  privilege  were  acquired  and  flowed 

^Wilcoxon  V.  McGhee,  12  111.  381,  64  by  the  first  grantee,  as  the  reservation 

Am.  Dec.  409.  does   not   become   void   as   against    the 

So,  a  Rtate  grant  of  land  containing  other  grantee,  and  the    first    grantee^a 
«  mill  site  will  give  the  grantee  a  right  tlowage  rights  are  therefore  not  extend- 
to    flow     adjoining    land    subsequently  ed.    Webster  ▼.  Holland,  58  Me.  168. 
granted  by  the  state  to  a  third  person  ^Preble  v.  Reed.  17  Me.  169;  Burr  v. 
^nly  as  the  right  is  expressly  given,  al-  Mills,  21  Wend.  290.    See  post,  5  832. 
though  the  latter  grant  refers  to  a  map  *Haruood  v.  Benton,  32  Vt.  724. 
«howing  the  land  flowed  to  the  extent  ^Kidder  v.  George,  18  K.  H.  511. 
And  in  the  manner  claimed.     Colvin  v.  ^Praif  v.  Oreat  Falls  Mfg.  Co.  38  K. 
Burnet,  2  Hill,  620.  H.  442. 

^\  right  to  flow  another's  land  with-  A  clause  in  a  will  devising  a  mill  and 

•out  payment  of  damages  will  not  be  ac-  water  privilege,  and  devising,  also,  the 

quired  where,  after  obtaining  a  right  of  right  "at  all  times  to  raise  the  water  in 

flowing  all  of  grantor's  land,  except  that  the   pond   until  the  surface  of  it   shall 

^t^nin tor's   privilege  must   remain    unin-  reach   a  certain  mark,"  will   limit  the 
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than  that  point.*  If  the  privilege  is  granted  to  flow  the  water  back 
to  a  tailrace,  the  mouth  of  the  race  will  be  the  liniit.^  If  the  right 
is  granted  to  flow  the  water  "up  to"  a  specified  object  situated  above 
the  dam^  the  grant  will  be  held  to  mean  up  to  a  line  drawn  across  the 
stream  at  that  pointy  and  will  not  entitle  the  grantee  to  raise  the  en- 
tire level  of  the  water  up  to  the  body  of  the  object  mentioned.**  If 
a  high-water  mark  is  mentioned  the  dam  cannot  be  maintained  at 
that  height  if  the  effect  is  to  raise  the  water  at  the  point  mentioned 
above  that  height.'  The  height  of  the  dam  is  not  the  most  accurate 
test  of  the  flowage  right  As  said  in  Town  v.  Faidhner,^  while  the 
height  and  capacity  of  a  dam  are  common  instruments  wherewith  to 
measure  the  extent  of  a  water  right,  other  monuments  may  be,  and 
often  are,  adopted.  The  more  certain  measure  of  the  right  of  the 
^antee  is  the  distance  the  water  is  set  back."^    But  the  height  of  the 

right  to  raise  the  water  to  that  mark,  a  creek  in  a  deed  describing  the  land  aa 

although   the  right  had  been  exercised  part  of  a  certain  quarter  section  begin- 

hy  the  testator  of  raising  it  beyond  that  ning  at  a  designated  point  ''far  enough 

point.     Denton  v,  LeddeU,  2.3  N.  J.  Eq.  np  the  bank  to  raise  a  9-foot  head"  at  a 

•^4^  Affirmed  in  24  N.  J.  Eq.  567.  designated  miU,  and  thence  up  the  hofc- 

'But  a  hole  in  a  rock,  drilled  bj  the  torn  lands  "100  rods,"  to  include  all  the 

grantee  nineteen  years  aifter  a  deed  had  bottom  lands  on  both  sides  of  the  creek 

been  made  giving  a  right  to  flow  land  within   the  designated   bounds:   as  the 

to  the  height  of  a  hole  in  a  certain  de-  reference  to  the  distance   siifTicient    to 

bribed  rock,  which  was  not  at  that  time  raise  such   head   is   merely  descriptive, 

drilled,  cannot  be  made  the  limitation  and  intended,  in  connection  with  other 

to  which  the  flowage  may  be  maintained,  descriptions  therein,    to    fix  a    definite 

White  V.  Bl%88,  8  Cush.  510.  starting  point.     Coats  v.  Taft,  12  Wis. 

*  Where  one  who  has  granted  the  right  388. 

to   carry   water   from    an    upper    mill  *Brady  v.  Blackinton,  11,3  Mass.  233; 

through  a  tailrace  over  his  land  grants  Eiscox  v.  Sanford,  4  R.  I.  55. 

to  a  lower  owner  the  right  to  flow  his  And  evidence  that  the  water  was  above 

land  in  such  a  manner  as  not  to  obstruct  the  mark  referred  to  when  the    grant 

or  interfere  with  the  right  of  the  upper  was  made  will  not  be  admitted  to  show 

mill  owner,  "meaning  and  intending  to  that  the  right  was  given  the  grantee  to 

grant  the  liberty  to  flow  the  land  by  a  raise  the  water  at  the  dam  above  the 

dam  of  sufficient  height  to  flow  back  the  height  of  the  mark.    And  in  such  a  case, 

river  to  the  tailrace,"  he    will    convey  the  acts  of  the  parties  to  the  deed,  im- 

no  right  to  flow  higher  than  the  mouth  mediately  after  and  subsequent  to  the 

of  the  tailrace,    although    it  might    be  grant,  in  keeping  the  water  at  the  dam 

flowed  higher  than  that  without  inter-  at  the  height  of  the  mark,  will  not  be 

fering  with  the  rights  of  the  upper  own-  admitt-ed  for  the  purpose  of  showing  the 

«r.    Riley  v.  Parks,  11  Met.  424.  practical   construction  of  the  grant  by 

*Wilder  v.  Clottgh,  55  N.  H.  359.  the  parties,  as  the  language  in  the  deed 

A  grant  of  a  water  privilege  lying  on  is  not  ambiguous,  and  the  intent  of  the 

the  stream  between   two  mills    of    the  parties    can    be   ascertained    therefrom, 

.grantor,  "commencing  at  a  certain  per-  Hiscox  v.  Sanford,  4  R.  I.  65. 

manent  rock."  thence    running  to    the  But  the  grantee  of  flowage  rights  up 

lower  dam,  reserving  therefrom  the  right  to  a  certain  line  is  not  required  to  keep 

of  taking  water  from  the  upper  dam  to  the   whole  dam   at  the   water  level,   if 

themselves,  will  give  no  right  of  flowing  there  are  waste  ways  enough  to  carry 

the  land  higher  than  the  rock  mentioned.  oflT  the  water  under  all  ordinary  circum- 

4Jrittenden  v.  Field,  8  Gray,  621.  stances.    Thatcher  v.  Baker,  109  Pa.  22. 

No  right  is  given  to  flow  lands  of  the  •  56  N.  H.  255. 

grantor   above  the  distance   specifically  ^Lacy  v.  Arnett,  33  Pa.  169. 
«alled  for  as  the  extent  of  the  line  up 
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dam  may  be  the  test,  and,  if  it  is,  that  will  govern."  By  a  dam  ^ 
fe^t?high  is  meant  such  a  dam  as,  under  given  circumstancrs,  will 
pond  the  same  quantity  of  water  that  a  dam  exactly  and  uniformly  9 
feet  high  would  pond  under  the  same  circumstances.*  But  where 
stipulations  for  the  regulation  of  the  hei^t  of  water  are  introdua^d 
into  a  deed  whidi  was  intended  to  regulate  flowage  rights  whidi  are 
plainly  contrary  to  the  real  intention  of  both  parties  under  a  ma* 
lerial  mistake,  the  deed  will  be  reformed,  and  the  mistake  corrected.^* 
A  grant  of  flowage  rights  to  a  certain  line  refers  to  the  ordinary  con- 
dition of  the  stream.^  ^  And,  if  a  dam  is  a  lawftil  structure,  the 
iisual  or  ordinary  condition  of  the  stream  above  the  dam  is  that  which 
exiists  when  the  pond  is  full,  and  the  stream  is  unaffected  by  ex- 
(*4^ptional  or  accidental  causes.^'     In  a  grant  of  the  privilc^  to  flow 


*A  ecmtract  stipulating  that  a  mill 
owner,  after  making  certain  specified 
alterations  in  an  existing  dam,  may 
Vtben  keep  the  water  at  the  height  the 
dam  will  raise  it/'  fixes  the  full  right  of 
that  dam,  and  gives  no  right  to  erect  a 
new  one  of  the  same  height  as  the  older 
one,  if  it  in  fact  raises  the  water  higher 
than  that  one  did.  Brown  t.  Collum, 
112  Ga.  6S,  37  S.  £.  91. 

A  deed  granting  the  right  to  flow  so 
much  of  the  grantor's  land  as  would  be 
flowed  by  raising  a  milldam  to  the 
height  of  12  feet  will  not  U^  canceled 
en  the  ground  of  fraudulent  representa- 
tions, although  the  flowage  covered  75 
acres  instead  of  30,  as  expected,  where 
the  grantor's  agent  inspected  the  prem- 
ises before  the  execution  of  the  convey- 
ance, and  the  grantee  did  nothing  to 
mislead  him.  Sanford  v.  Nymany  23 
Mich.  326. 

A  clause  in  a  deed  by  which  the  owner 
of  a  dam  having  the  right  to  maintain 
41ashboards  thereon  to  the  height  of  2 
feet  .acquires  the  right  to  add  1  foot 
during  certain  months  of  the  year,  that 
"such  flashboards  shall  not  be  renewed, 
replaci^d,  or  repaired"  during  the  speci- 
fied months  when  the  right  to  maintain 
the  additional  foot  does  not  exist,  does 
not  take  away  the  right  to  do  tlio  acts 
necessary  to  maintain  to  the  heiglit  of  2 
feet.  A^moskeag  Mfg.  Co.  v.  Shirley, 
69  N.  Tl.  269,  39  Atl.  976. 

And  where  a  mill  owner  acquires  a 
right  by  a  grant  to  maintain  flashboards 
supported  bj'  pins  not  less  than  4  feet 
apart,  and,  by  a  subsequent  grant,  ac- 
quires the  privilejjo  of  maintaining  the 
boards  at  an  inrroas<>d  height  witliout 
any  restrictions   as  to  means  of  main- 


taining them,  he  may  use  such  reason- 
able means  as  will  render  the  grant  e^ 
fectivc,  notwithstanding  the  former  re- 
strictions. Amoskeag  Affg.  Co.  v.  Shir- 
ley, 70  N.  H.  577,  85  Am.  St.  Rep.  646, 
49  Atl.  90. 

•Hall  V.  Turner,  110  N.  C.  292,  14  8. 
E.  791. 

^Winnipisseogee  Lake  Cotton  d  Vf. 
Mfg.  Co,  V.  Pcriey,  46  N.  H.  83. 

So  where,  in  reducing  to  writing  an 
agreement  by  which  a  right  was  to  he 
conveyed  to  maintain  a  dam  to  the 
height  of  a  certain  mark,  a  license  \va« 
inserted  of  the  right  to  raise  the  witer 
to  the  height  of  that  mark,  such  licvnsie 
will  not  operate  as  a  limitation  of  the 
grant,  although  by  raising  the  dam  to 
that  height  the  water  is  sometimes 
raised  above  it.  Salmon  Falls  Mfg.  Oo. 
V.  Portsmouth  Co.  46  N.  H.  249. 

^^Thatcher  v.  Baker,  109  Pa.  22. 

"McConnell  v.  Atncrican  Bronse  Pov- 
der  Mfg.  Co.  41  N.  J.  Eq.  447,  5  Atl.  785. 

But  wlicre  a  deed  conveying  Ian  i  on 
a  stream  with  mill  privileges  contain*  a 
prohibition  against  raising  the  water  by 
the  erection  of  a  dam  so  high  aa  to  nwr- 
flow  the  springs  along  the  creek  bank,  if 
the  waters  of  the  springs  in  the  ]»1:ice 
where  they  issued  from  the  ground  at 
the  date  of  the  deed  are  flowed  over  or 
impelled  by  the  erection  of  a  dam  by 
tlie  grantee,  there  is  a  violation  of  the 
restriction  contained  in  the  deed:  aii-i  it 
seems  that,  in  such  a  case,  where  a 
spring  boils  up  from  the  bottom  of  a 
croek,  it  is  overflowed  by  that  creek  noi- 
'vithstanding  its  wati^rs  may  issue  with 
sneh  force  as  to  rise  above  the  level  of 
the  creek.  Snlado  College  v.  Daci*,  47 
Tex.   131. 
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laiid,  where  tlie  height  to  which  the  grantee  may  raise  his  dam  is  in- 
dieated  by  tree  niark«  of  a  specified  height  above  tlie  dam,  no 
two  of  which  are  on  the  same  level,  the  marLs  will  be  considered  as 
points  or  levels  from  which  to  measure  dowTiward  the  number  of 
inches  specified  to  the  point  or  line  beyond  which  the  water  cannot 
be  raised.^'**  If  the  right  to  maintain  the  pond  is  granted  without 
limiting  the  height,  the  law  will  limit  it  to  such  point  as  will  afford 
a  reasonable  use  of  the  privilege. ^^  But  it  has  been  held  that,  in  the 
first  instance,  the  right  to  determine  the  location  of  a  dam  and  th(? 
extent  to  which  lands  shall  be  flowed  on  both  sides  of  a  river  by  a 
dam  built  across  such  river  is  in  the  owner  of  the  right  to  build  the 
dam  and  flow  the  lands.  ^'  If  the  dam  is  to  be  located  below  that  oif 
the  grantor  and  the  height  is  limited,  it  will  be  presumed  that  tlie 
restriction  was  for  the  purpose  of  preserving  the  mill  privil^e  of  the 
grantor,  and  that  no  right  was  conferred  to  destroy  it*®  The  extent 
of  the  flowage  right  will  be  determined  by  natural  objects,  if  possible, 
rather  than  by  the  conclusions  and  measurements  of  engineers.*^  If 
the  grantee  is  prohibited  from  backing  the  water  onto  cultivated 
lands  of  the  grantor,  he  cannot  raise  the  water  so  high  as  to  destroxv 
those  lands  by  sobbing.^ ^  If  the  rights  of  the  parties  cannot  be  de- 
termined by  the  terms  of  the  grant,  they  will  be  determined 
according  to  the  practical  construction  of  the  parties,  so  that 
in  case  the  flowage  is  maintained  to  a  certain  point  for  a  series 
of  years  it  cannot  be  changed.**  But  if  tlie  grantee  acting  under 
his  grant  constructs  the  dam  to  a  certain  height,  he  will  be  held  to 
have  exhausted  his  power  so  that  he  cannot  subsequently  raise  it -to 
a  greater  height.^^  A  conveyance  by  a  landowner  of  the  entire  pos- 
session of  a  creek  flowing  through  his  land  for  the  purpose  of  se- 

^HeffelnuM    v.    Otsego     Water-Poioer  cannot  be  explained,  varied,  or  annulled 

Co,  78  Mich.  121,  43  N.  W.  1090.  by  representations  or  stipulations  of  the 

*^HuU  v.  Fuller,  4  Vt.  199.  grantor  permitting  the    erection    of    a 

And  a  grant  of  a  right  to  maintain  dam  of  greater  height.    Ooooh  y.  Conner, 

A  dam  and  flow  the  water  so  high  as  8  Mo.  391. 

will  answer,  and  not  impair  or  obstruct  "Broken  v.  Bush,  45  Pa.  61 ;  Deoorah 

the  water  wheel  of  the  grantor    above,  Woolen  Mill  Co,  v.  Creer,  68  Iowa,  86, 

may  be  made  certain  by  parol  evidence  12  N.  W.  126. 

of  the  height  of  dam  which  will  answer  "Ccgle  v.  Parker,  97  N.  C.  271,  2  S. 

the  requirements  of  the  grant.    Dry  den  E.  76. 

V.  Jepherson,  18  Pick.  385.  ^*Mcyer  v.  Horat,  106  Pa.  552;  Lau  v. 

**8fnith  v.  Furbish,  68  N.  H.  123,  47  Mumma,  43  Pa.  267;  Watson   v.  Bart- 

L.  R.  A.  226,  44  Atl.  398.  lett,  62  N.  H.  447. 

^•Miller  x.  Shenandoah  Pulp  Co.  38  W.  '^Goodrich  v.  Longley,  4  Gray,  379. 

Va.  558,  18  S.  E.  740.  Where  an  ancient  grant  to  erect  a  mill 

So,  a  deed  conveying  the  right  to  con-  and  dam  is  without  limitation  aa  to 
struct  a  dam,  but  providing  that  it  shall  height,  it  will  he  construed  with  refer- 
not  be  of  a  height  that  will  injure  the  ence  to  the  conduct  of  the  grantee,  and 
{grantor's  mill  by  baling  water  upon  it,  he  will  not  be  permitted  to  increase  the 
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curing  to  the  grantee  the  entire  water  privil^e  as  far  as  the  same  ia 
required  for  a  mill  then  being  erected  by  him,  with  permission  to- 
erect  a  new  mill  and  to  cut  a  race  through  his  land  to  supply  water 
then^to,  does  not  give  such  grantee  the  right,  as  against  a  subsequent 
purchaser  of  the  land,  to  overflow  such  land  by  raising  the  height 
of  the  dam  above  tliat  at  which  it  was  erected  and  maintained  for  a 
long  period  of  time.  **  On  the  other  hand,  where  a  grantor  of  a 
right  to  maintain  a  dam  to  flow  his  land  without  paying  damage- 
therefor,  as  far  and  high  as  it  can  be  done  without  setting  the  water 
back  on  his  wheel,  provides  that  it  shall  be  of  a  certain  height,  and 
points  out  the  place  where  it  is  to  be  erected,  a  subsequent  grantee- 
of  the  mill  cannot  maintain  a  bill  for  injunction  against  the  owner 
of  the  dam,  although  the  water  therefrom  interferes  to  some  extent 
with  the  wlieel.^* 

•67.  License. —  Although  a  deed  is  necessary  to  confer  permanent 
rights  to  flood  land,  temporary  rights  may  be  conferred  by  lease  or 
license,  which  are  valuable  and  enforcible  until  the  license  is  re- 
voked, and  which  confer  upon  the  licensee  all  the  rights  of  an  owner 
of  the  property  so  far  as  protection  against  the  acts  of  strangers  is. 
concerned.  It  has  been  said  that  a  parol  license  to  flow  lands  is  void.^ 
But  that  must  be  taken  to  mean  that  it  confers  no  rights  which  are- 
not  subject  to  be  taken  away  by  revocation,  for,  until  it  is  revoked^ 
it  justifies  the  acts  of  the  licensee  which  are  done  under  it.*  It  will 
protect  the  licensee  from  an  action  of  trespass  on  the  case  for  flowing 
the  land  as  authorized.'  The  rights  conferred  by  a  parol  lidense  are^ 
however,  of  the  most  precarious  nature,  for  not  only  may  it  be  re- 
voked at  the  pleasure  of  the  licensor,*  but  one  attempt  to  exercise  it 

height  of  the  dam  after  the  lapse  oi  tL  t,  Bearinger,  20  U.  C.  Q.  6.  340 :  Robins 
long  period,  to  the  prejudice  of  interven-  son  v.  Fetierly,  8  U.  C.  Q.  B.  340 :  Win- 
ing purchasers  of  land  above  the  dam.  ham  v.  McGuire,  51  6a.  578 :  Bell  r. 
Davidson  v.  Fowler,  1  Root,  358;  Barret  Elliot t,  6  Blackf.  113;  French  v.  Otren, 
v.  Hosmer,  1  Root,  271.  2  Wis.  250. 

A  deed  from  an  adjoining  proprietor  HJalhoun  v.  Palmer,  8  Gratt.  88. 
to  an  owner  of  a  milldam  of  ^'the  right  It  is  a  good  defense  to  an  action  by- 
of  way  for  a  mill  raoe»  with  ground  suf-  one  landowner  against  an  adjoining 
ficient  for  abutments  to  a  dam  across"  landowner  for  obstructing  a  water 
such  stream,  does  not  authorize  the  acts  course  so  as  to  prevent  the  escape  of  the 
of  a  subsequent  grantee  in  raising  the  waters  collected  therein  by  a  system  of 
height  of  the  dam  above  that  at  which  it  drainage  constructed  by  the  former  to 
stood  when  the  conveyance  was  execute  drain  his  land,  that  the  obstruction 
od,  so  as  to  injure  such  land  by  back  complained  of  was  an  artificial  out- 
water.  Scheihle  v.  Law,  65  Ind.  332.  let  to  ponds  of  water  on  the  former'a 
*^Toney  v.  Johnson,  26  Ind.  382.  land,  made  by  him  imder  a  parol  license^ 
Trentiss  v.  Wood,  118  Mass.  689.  which  license  was  granted  without  con- 

* V.  Deberry,  2  N.  C.  (1  Hayw.)  si  deration,  and  was  afterwards  revoked, 

248.  and  the  outlet  was  filled  up,  but  not  so 

^Thatcher  v.  Baler,  109  Pa.  22.  as  to  obstruct  the  natural  flow  from  said 

*Millerd  v.  Reeves,  1  Mich.  107;  Kerr  pond,  in  the  absence  of  allegations  that 
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will  exbaust  tlie  rights  of  the  licensee  so  that  he  cannot  make  an  addi* 
tion  to  his  dam  in  case  the  one  erected  proves  insufficient.*  A  deed 
conferring  perpetual  iiowage  rights,  either  with  or  without  rental^ 
will  be  construed  as  a  grant  of  the  right  to  maintain  a  dam,  and  not 
as  a  mere  license.'  The  license  will  be  revoked  by  any  act  which 
shows  an  intention  to  terminate  it  Thus,  a  sale  of  the  property  will 
constitute  a  revocation,  or  a  foreclosure  sale  under  a  pre-existing 
mortgage  will  do  so.''  So,  the  commencement  of  a  suit  to  recover 
damages  for  the  flowage  wull  constitute  a  revocatioUj  and  damages 
may  be  recovered  from  the  time  the  action  is  commenced.*  After 
revocation  the  licensor  may  remove  the  dam  and  may  enter  upon  the 
land  of  the  licensee  for  that  purpose.*  Upon  the  revocation  of  a 
parol  license  to  flow  the  licensor's  land  the  expense  of  removing  the 
dam  built  by  the  licensee  on  his  own  land  for  the  benefit  of  both  of 
them  is  not  to  be  borne  by  the  licensee  alone,  in  the  absence  of  an 
express  contract  on  his  part  to  remove  it,  but,  in  justice,  is  to  fall 
upon  all  for  whose  benefit  it  was  erected.'^  If  a  consideration  was 
given  for  the  license  and  the  license  has  been  executed  by  the  ex- 
penditure of  money  in  the  construction  of  the  improvement^  equity 
will  protect  the  interests  of  the  licensee  by  taking  jurisdiction  to  en- 
force performance  of  the  contract^*     But  equity  will  afford  no  re- 

anj  act  was  done,  or  money  expended,  *Lockhart  v.  Geir,  54  Wis.  133,  11  N. 

on  the  faith  of  the  license,  which  wou)d  W.  245. 

prcTent  the  revocation.  Clauser  v.  Jones,  *^yoodbury  v.  Parshley,  7  N.  H.  237, 

100  Ind.  123.  26  Am.  Dec.  739. 

^Hendry  v.  English,  18  Grant  Ch.  (U.  ^^Woodhury  v.  Parshley,  7  N.  H.  237, 

C.)  119;  Frehle  v.  Reed,  17  Me.  169.  26  Am.  Dec.  739. 

*A  written  agreement  permitting  tho  "After  a  fiowage  license  given  for  a 

erection  of  a  dam,  and  conferring  a  per-  valuable  consideration  has    been    acted 

petual  right  of  flowage  upon  payment  upon,  it  is  bindinff  as  against  a  subse- 

of  damages,  but  containing  no  clause  of  quent  purchaser  of  the  land  for  a  vaiu- 

forfeiture  on  default,  is  an  absolute  sale  able  consideration,  although  at  the  time 

and  ri^ht  of  immediate  and  perpetual  of  sale  the  old  dam  had  fallen  down  and 

possession  in  consideration  of  a  future  had  not  yet  been  rebuilt.     Campbell  y. 

payment,  and  in  no  sense  a  license  of  a  McCoy,  31  Pa.  263. 

revocable  character.     Fitch  v.  Constan-  An  agreement  entered  into  between  a 

tine  HydrauHo  Co.  44  Mich.  74,  6  N.  W.  landowner  and  a  railroad  company,  by 

91.  which  the  former  agreed  to  dismiss  his 

An  instrument  ''demising  and  leasing"  suit  for  damages  for  the  flooding  of  his 

the  right  to  flow  a  tract  of  land  for  the  land  if  the  latter  would    build    a    new 

use  of  a  sawmill  for  an  annual  rental,  bridge  over  a  natural  stream  so  as  to 

and  providing  for  a  forfeiture  upon  the  abate  the  nuisance  in  the  future,  is  bind- 

grantee's  failure  to  flow  it  for  one  year,  ing  upon  such  landowner  where  the  rail- 

the  grantor  covenanting  that  the  gran-  road  company  has  performed  its  part  of 

tee  shall  use  the  premises  as  long  as  the  agreement,  and  he  cannot  evade  the 

be  sees  fit  to  use  them  for  such  purpose,  same  by  amending  his  declaration  and 

is  not  a  lease  from  year  to  year,  but  is  seeking  to  recover  upon   new  grounds, 

a  scTtint  by  deed  of  an  easement  append-  all,  however,  growing  out  of  the  original 

ant  to   the  mill.    Tut  tie  v.   Harry,  56  act  complained  of.  Peoria  d  P.  Union  B. 

Conn.  194,  14  Atl.  209.  Co.  v.  Barton,  38  111.  App.  469. 

^Brown  v.  Spalding,  1  Pittsb.  361. 
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lief  if  the  consideration  was  not  paid.^^  Tlie  licensor  may  estop 
himself  from  revoking  the  license  by  remaining  silent  when  the  li- 
censee sells  the  property,  including  the  right  of  flowage,  to  one  who 
is  ignorant  of  the  fact  that  it  is  not  permanent*^  A  few  cases  have 
applied  the  erroneous  doctrine  of  executed  license  to  prevent  the  li- 
censor from  revoking  the  license.  Under  this  doctrine  it  is  held  that 
if  one  receiving  a  parol  license  to  flow  another's  land  makes  expendi- 
tures upon  the  faith  of  it,  the  license  cannot  be  subsequently  re- 
voked.^*    This  doctrine  cannot  be  supported  by  any  legal  principle. 

"A   corporation    does    not    acquire    a        Where  the  owner  of  land  by  a  parol 

perpetual  easement  to  overflow  land  un-  license  permits  a  railroad  company   to 

der  an  oral  license  from  the    ovi'ner,  by  construct  a  dam  across  a  stream,  resnlt- 

virtue  of  a  provision  in  its  charter  an-  inpr  in  an  overflow  of  his  land,  and  per 

thorizing  it  to  enter  upon  and  take  pos-  raits  such  obstruction  to  continue  until 

session  of  any  land    nccossary    to    the  tlie  bod  of  the  stream  fills  up  from  dis- 

erection    of  slack-water  navigation  in  a  uho    and    disappears,    without   revokinf; 

river,  said  land  to  be  paid  for  at  such  tlie  license,  equity  will  not  restrain  the 

prices   as   might  be   agreed   upon    with  continuano<^  of  the  obstruction  as  aeainM 

the  owner,  where  it   has  failed  to  ])ay  an    innocent  purchaser   of  the    railroad 

such  owner  the  sura  agreed  upon  when  without  notice  or  knowledge  of  the  pre 

the  license  was  given.     Wilniinfjton  \Va-  vious  exi-it^nce  of  the  stream.     Harrei- 

ier  Potcer  Co.  v.  Evans,  1««  III.  r)48,  46  non  v.  Karntas  City  <C-  A.  R.  Co,  151  Mo. 

N.  E.  1083.  482,  52  S.  W.  368. 

No  right  to  maintain  a  dam  at  an  in-  But  one  whose  land  is  overflowed  by 
creased  height  is  acquired  by  the  con-  the  waters  of  a  milldam  is  not  estopped 
sent  to  such  increase,  of  thost*  in  pos-  from  denying  the  right  to  maintain  the 
session  of  lands  overflowed,  under  a  con-  dam  at  that  height,  and  claiming  dam- 
tract  for  the  purchase  tliercof  condi-  ages  for  the  wrongful  overflow,  on  tbr 
tioned  upon  the  making  of  certain  pay-  ground  that  tlie  milldam  owner,  who 
ments,  and  subject  to  forfeiture  for  non-  was  a  stranger,  purchased  the  property 
payment,  and  subsequently  rescinded  for  believing  that  he  had  a  legal  right  ti 
the  default  of  the  purchaser,  which  will  maintain  the  dam  at  the  same  height  a!» 
enitle  a  grantee  of  the  owner  of  the  dam  it  was  when  he  purchased,  which  belief 
to  an  injunction  against  the  enforcement  was  based  upon  information  from  land 
of  a  judgment  obtained  by  the  owner  of  owners  in  the  vicinity  whose  lands  were 
the  land  overflowed,  prior  to  the  raak-  affected  by  the  dam,  and  the  silence  of 
ing  of  the  contract  of  sale,  restraining  the  OA\Tier  of  the  overflowed  land,  al 
the  maintenance  of  the  dam  above  a  though  he  knew  that  the  purchaser  wa* 
height  lower  than  such  increase,  and  re-  making  inquiries  with  a  view  to  pur 
quiring  its  abatement  to  such  lower  chase,  and  was  aware  of  the  character 
height.    Palmer  v.  Moore,  18  Kan.  08.  of  the  information  he  had  received,  and 

^Harrelfiov  v.   Kansas  Citjf    <t    .1.  R.  did  not  make  known  his  claim,  where  it 

Co.  151  Mo.  482,  52  S.  W.  308.  does  not  appear  that  the  purchai;er  had 

Where  a  plaintifl"s  ancestor,  with  full  actually  paid  the  purchase  money.  Tocon- 

knowlrdgo.     acqnioseed.    consented,    and  stitute  an  estoppel,  the  purchaser  must 

agreed  to  the  construction  at  great  ex-  have  parted  with  the  purchase  price,  in 

pense  of  a  milldam  upon  adjoining  land,  which  event   he   could    not    recover,  a! 

which  penned    up    the    stream,    thereby  though    he    remained    silent    from    do 

overflowing  his  land  a  little,  and  the  mill  fraudulent  design,  and  may    not    hav** 

was  afterwards  worked  and  dam  main-  known  his  legal  rights  in  the  premises. 

tained  with  the  consent  and  acquiescence  if  he  knew  the  facts  upon  which  they 

of  the  ancestor  and  those  claiming  un-  were  Ijased,   Anderson  v.  Hubble,  93  Ind. 

der  him,  including  plaintiff,  the  latter  570,  47  Am.  Rep.  394. 
may  not  maintain  an  action  for  the  pen-       "  A  landowner  carmot  enjoin  the  re- 

ning  hack  of  the  w^ater  upon  his  land  building  and  repairing  of  a  milldam  as 

against  a  successor  in  interest    of    the  it  was  before  being  washed  away  by  a 

mill  owner.     De*m  v.  Orai/,  22  U.  C.  C.  flood,  on  the  ground  that  the  back  water 

^-  202.  therefrom  overflow*  such  owner's  land. 
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One  who  acts  upon  a  parol  license  to  flow  another's  land  knows  at 
the  time  he  does  so  that  his  rights  depend  upon  the  mere  goodwill 
of  the  licensor,  and  he  takes  all  the  risk  of  the  continuance  of  the 
permission.  He  cannot  he  permitted  to  take  advantage  of  the  kind- 
ness of  his  neighbor  and  then  insist  that  his  kindness  and  good  na- 
rnre  has  deprived  him  of  his  property  rights.  As  said  in  a  note  to 
Pifer  V.  Brown,^^  a  parol  license  can  never  impose  an  irrevocable 
burden  on  land,  because  as  soon  as  the  burden  is  established  it  be- 
<H>mes  an  estate  or  an  easement,  which  is  an  interest  of  a  higher 
grade  than  a  license.  An  easement  can  only  be  created  by  deed,  and 
an  agreement  for  an  estate  must  be  in  writing  under  the  statute  of 
frauds.  The  only  equitable  relief  must  be  on  the  basis  of  a  distinct 
promise  for  a  definite  interest,  express  or  implied,  forming  part  of 
ji  contract  which  may  be  enforced  specifically.  Estoppel  cannot 
avail,  because  fraud  is  a  necessary  ingredient  of  an  estoppel,  and 
there  can  be  no  fraud  in  permitting  one  to  make  expenditures  which 
the  licensor  has  a  right  to  assume  are  made  in  contemplation  of  the 
unstable  character  of  the  title  imder  the  statute  of  frauds,  for  con- 
siderations satisfactory  to  the  licensee.  A  parol  license  to  construct 
51  dam  may  be  showTi  by  the  affidavits  of  a  former  owner  of  the  mill 
and  dam  that  they  were  erected  by  him  more  than  twenty-five  years 
previous  in  pursuance  of  an  agreement  between  him  and  the  then 
owner  of  plaintiff's  lands.**     The  fact  that  an  upper  proprietor  was 

where  the  same  had  been  overflowed  oon-  equity,  although  such  grant  is  an  inter- 

tinuouslj  to  the  same  extent    for    the  est  in  land  required  by  the  statute  of 

preeeding   fifty   years    under    a   license  frauds  to  be  in  writing,  where  the  gran- 

from  the  grantor  of  the  present  owner,  tee,  in  reliance  thereon,  has  gone  into 

upon  the  faith  of  which  the  mill  and  possession  and  expended  large  amounts 

(lam  were  erected  at  a  large  expense,  and  of  money  in  making  improvements.  Cook 

of  which  the  present  owner  had  notice  v.  Pridgcn,  45  Oa.  331,  12  Am.  Rep.  582. 

when    he   purchased.    Ogle  v.    Dill^    55  A  purchaser  of  milling  property,  who, 

(nd.  130.  himself,  obtained  a  license  from  a  rail- 

A  dam  which  has  existed  about  thirty  road  company  to  continue  the  mill  and 

years  under  an  agreement  that  the  per-  dam  which  had  been  constructed  by  his 

son  maintaining  it  may  raise  the  water  vendor  under  a  license  from  a  superin- 

to  a  certain  height  will  not  be  abated  tendent  of  the  company,  partly  upon  and 

by  injunction,  where  it   is  not   clearly  avorflowing  the  company's  land,  has  a 

'^hown  that  the  water  was  raised  higher  right  of  action  against  the  railroad  for 

than  was  agreed  upon.    Cobb  v.  Slimmer^  maliciously  and  without  probable  cause 

46  Mich.  176,  7  N.  W.  806.  bringing  a  bill  in  equity  for  injunction 

The  latter  case  seems  to  indicate  an  restraining  the  rebuilding  of  the  dam 

idea  that  long  enjoyment,  based  on  the  aft^r  its  dostniction  by  a  flood,  where 

license,  will  ripen  into  a  right.     For  a  he     sufl'ered    special    damage    by    l)oing 

discussion  of  the  question  as  to  how  far  temporarily  deprived  of  the  use  of  his 

«uch  idea  is  well  founded  attention  is  property  by  an  interlocutory  injunction 

called  to  S  787  post.  grantcf  therein.    Mitchell  v.  Southtrrst- 

A  par<^  grant  of  an  easement  in  land,  cr»  R.  Co.  75  Ga.  308. 

permanent  in  nature,  for  the  backing  of  "  49  L.  R.  A.  4J)7. 

water  thereon  by  the  construction  of  a  ^*Winham  v.  Mciiuire,  51  Ga.  578. 
milldam  and  mill,  will  be  siLstained  in 
Vol.    TI.— WATER.S,  114. 
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present  as  a  laborer,  and  assisted  a  lower  owner  in  constructing  a 
dam,  is  not  conclusive  evidence  of  a  license  so  as  to  prevent  his  main- 
taining an  action  for  the  flooding  of  his  lands.^^  If  the  licensee 
agrees  that,  in  case  the  dam  injures  the  land  of  the  licensor,  he  may 
remove  it,  he  canijot  complain  if  the  licensor  removes  it  on  its  ac- 
tually causing  injury.^®  A  condition  annexed  to  the  license  must 
be  strictly  complied  witli.^®  But  equity  will  not  restrain  the  re- 
erection  of  a  dam  because  the  owner  had  theretofore  failed  to  carry 
out  contract  stipulations  as  to  the  maintenance  of  a  float,  for  which 
the  remedy  at  law  is  adequate.'^" 

558.  Eight  to  flow  land  may  be  acquired  by  prescription. — The  right 
to  dam  water  back  upon  the  upjier  riparian  owner  being  the  subject 
of  grant  may  be  acquired  by  prescription.^  Permittiug  water  to  be 
thrown  back  ujwn  another's  land  for  the  prescriptive  period  will  raise 
the  presumption  of  a  grant  unless  it  is  shown  to  have  been  done  im- 
der  some  other  right.^    If  time  runs  against  the  CroAvn,  a  prescriptive 

"  The  question  is  for  the  jury,  in  con-  may  he  acquired  by  prescription  even 
nection  with  other  circumstances  of  the  after  the  passage  of  the  mill  acts,  if  the 
case, — -particularly  such  circumstances  dam  is  erected  and  kept  up  for  the  pre- 
as  tend  to  show  that  the  upper  proprie-  scriptive  period  without  paving  damages 
tor  waa  not  aware  of  the  effect  of  the  for  the  injury  caused.  WiUiams  v.  Sel- 
dam.    Smith  v*  Scott,  3  N.  B.  1.  son,  23  Pick.  141,  34  Am.  Dec  45. 

"Egan  t.  Ru98,  39  La.  Ann.  967,  3  So.  Where  a  road  across  a  navigable  river 
85.  is  taken  possession  of  and  used  as  a  dam 

^The  condition  annexed  to  a  license  for  more  than  twenty  years  with  the 
to  flow  land  is  subsequent,  and  not  pre-  knowledge  of  riparian  owners  on  the 
cedent,  where  it  consists  of  an  agreement  stream,  no  action  can  be  maintained  for 
to  protect  a  well  on  the  premises  over-  injuries  thereby  caused  to  land  of  such 
flowed,  or  to  pay  for  all  damages  that  owners.  Borden  ▼.  Vincent,  24  Piok. 
may  be  caused  thereby.  Jones  v.  Loomis,  301. 
19  Mo.  App.  234.  One  who,  for  over  twenty  years,  with- 

^FrizzU  V.  Patrick,  6  Jones  Eq.  354.       out  objection  or  interruption,  maintains^ 

^Eastman  v.  Amoakeag  Mfg.  Co,  47  a  dam  in  a  highway  in  such  a  manner 
N.  H.  71;  Johnson  v.  Boormanf  03  Wis.  as  not  to  interfere  with  the  public  U6e, 
268,  22  N.  W.  514;  Oerenger  v.  Sum-  acquires  a  right  by  prescription  to  flow 
iners,  24  N.  C.  (2  Ired.  L.)  229;  Colum-  the  land  of  a  third' person  situated  above 
bus  Potccr  Co.  V.  City  Mills  Co.  114  Ga.  on  the  stream.  Perley  v.  Hilton,  oo  K. 
558,  40  S.  E.  800;  Haas  v.  Chomsard.  17    H.  444. 

Tex.  688;  Hulme  v.  Shreve,  4  N.  J.  Eq.  In  an  action  against  a  railroad  com- 
116;  Ludlow  Mfg.  Co.  v.  Indian  Orchard  pany  for  flooding  plaint iflf's  land  by  the 
Co.  177  Mass.  61,  58  N.  E.  181 ;  Roches-  maintenance  of  an  improperly  construct - 
lor  V.  Erickson,  46  Barb.  92 ;  Paine  Lum-  ed  bridge,  a  verdict  for  the  plaintiff  will 
her  Co.  V.  United  States.  55  Fed.  854;  be  set  aside,  where  the  bridge  had 
Munroe  v.  Gates,  48  Me.  463 :  Re  Clark,  been  maintained  without  complaint  for 
21  N.  Y.  S.  R.  711,  4  N.  Y.  Supp.  259;  twelve  years  before  suit  was  brought, 
Jessup  V.  Loucks,  55  Pa.  350.  and  the  land  had  been  long  subject   to- 

The  right  to  erect  a  dam  that  will  set  overflow  by  reason  of  a  dam  some  dis- 
the  water  back  into  a  lake  and  its  tribu-  tance  below,  and  the  plaintiff's  prem- 
taries,  and  tliereby  overflow  intermedi-  ises  had  formerly  been  protected  by  rip- 
ate  lands  belonging  to  others,  is  one  rapping,  which  had  since  been  neglected, 
that  mav  be  acquired  by  prescription.  Hodge  v.  Lehigh  Valley  R.  Co.  56  Fed. 
Hall  V.  State,  72  App.  Div.  360,  77  N.    195. 

Y.  Supp.  282.  'Carlisle  v.  Cooper.  19  N.  J.  Eq.  256; 

A  right  to  flow  land  with  a  mill  pond   Hurlhut  v.  Leonard,  Braylon  (Vt.)  201; 
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right  may  be  acquired  to  flow  land  belonging  to  it'  But  where  it 
does  not  run  against  the  state  and  state  land  has  been  subjected  to 
flowage,  the  term  of  adverse  possession  to  establish  a  right  of  flowage 
will  begin  to  run  from  the  date  of  sale  by  the  state,  and  not  before.* 
In  order  to  obtain  a  prescriptive  right  the  adverse  user  must  be  for 
the  prescriptive  period  established  by  the  statute  of  limitations,  or, 
in  the  absence  of  statutory  provision,  for  the  period  necessary  to  pre- 
sume a  grant  of  real  estate.'  And  it  is  immaterial  that  no  use  is 
being  made  of  the  upper  property.'  The  old  and  erroneous  doctrine 
of  prior  appropriation  ^  has  sometimes  been  applied  to  give  a  right 
to  dam  back  the  water  in  less  than  the  statutory  period.®  And  under 
the  Maine  statutes  the  right  will  be  acquired  by  merely  taking  pos- 
session of  a  mill  site  and  erecting  a  dam.*  The  continuous  flowage 
of  the  upper  land  is  sufficient  notice  that  the  use  is  claimed  to  be  ad- 
verse.^** Wlien  the  right  has  been  acquired  by  prescription  it  is  as 
absolute  as  any  other  right.  *^  And,  after  that,  negotiations  by  its 
owner  with  the  owner  of  the  upper  land,  which  seem  to  assume  that 
the  right  does  not  exist,  will  not  destroy  it ;  and  therefore  the  acccept- 
ance  of  a  lease  by  one  who  has  a  prescriptive  right  will  not  estop  him 
from  subsequently  insisting  upon  his  prior  prescriptive  right,  when 
the  lease  does  not  assert  any  title  in  the  lessor  respecting  the  flowage 
beyond  merely  what  is  implied  in  the  act  of  leasing.^*    But  tiie  right 

Field   ▼.  Browfif  24    Gratt.  74;  Lau    v.  where  such    period    expired    before    the 

Mumtna,  43  Pa.  267  ;  Baldicin  ▼.  Calkins,  amendment  thereof  by  later  statutes  pro- 

10  Wend.  167.  viding  respectively  that  no  title  by  ad- 

An  action  i»  not  maintainable  for  pen-  verse    possession,   prescription,   or   user 

ning  back  water  upon  plaintiff's  land  by  can  be  acquired  against  the  state,  and 

means  of  a  dam,  when  it  appears  that  that  such  title  can  be  acquired  only  by 

the  right  of  maintaining  the  dam  and  forty  years*  adverse  possession,  prescrip- 

the  right  of  closing  the  gates  therein  as  tion,  or  user.     Scheuher  v.  Heldf  47  Wis. 

often  as  occasion  might  require  for  the  340,  2  N".  W.  770. 

milling   purposes   carried   on,    and    the  \Kin8ell  v.  Daggett,  11  Me.  309. 

right  of  damming  back  the  water  on  such  ^Mueller  t.  Fruen,  36  Minn.  273,  30  N. 

occasions  and  of  causing  the    same    to  W.  866;   Qriffin  ▼.  Foster,  53  N^  0.   (8 

overflow  a  portion  of  plaintiff's  land,  do-  Jones  L.)  .337. 

ing  no  unnecessary  damage  in  the  use  of  'King  t.  Tiffany,  9  Conn.  162. 

such  right,  had  been  exercised  without  'See  ante,  §  534. 

interruption  for  twenty  years  before  the  *Tye  v.  Catching,  78  Ky.  463. 

suit   commenced.    Bechtel   v.  Street,  20  •The  right  to  flow  another's  mill  priv- 

U.  C.  Q.  B.  15.  ilege  is  obtained  by  erecting  a  dam  at  a 

*Bo\€lby  V.  Woodley,  8  U.  C.  Q.  B.  318.  time  when  said  privilege  is  temporarily 

The  right  to  overflow  lands  by  a  dam  unused  owing  to  an    abatement   of    the 

may    be   acquired    by    user    thereof    for  dam  as  a  nuisance  to  the    owner    of    a 

twentj'  years,  although  during  a  part  of  third  privilege  flowed  thereby.     Lincoln 

that  period  the  lands  were  owned  by  the  v.  Chadbourne,  56  Me.  197. 

state,  imder  a  statute  of  limitations  pro-  ^^Shearer  v.  Middleton,  88  Mich.  621, 

viding   that   the   limitations    prescribed  .50  N.  W.  737. 

shall  apply  to  actions  in  the  name  or  for  ^^Johfison  ▼.  Boorman,  63  Wis.  268,  22 

the  benefit  of  the  state  in  the  same  man-  N.  W.  .514. 

ner  as  to  actions    by    private    persons,  ^'The  acceptance  of  such  a  lease  will 
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extends  only  to  the  flowage  of  the  land  and  confers  no  title  to  tlie 
land  itself.^'  After  the  right  is  acquired  it  will  continiiey  although 
it  is  no  longer  used.^^  And  it  will  not  be  affected  by  an  application 
of  the  owner  of  it  to  purchase  the  right  from  the  owner  of  the  servieut 
estate.**  If  the  right  is  exercised  to  the  full  extent  required  by  tlir 
dam  the  title  by  prescription  will  not  fail  because  of  indefinitenes:^ 
of  the  claim.**  It  has  been  said  that  in  pleading  a  prescriptive  right 
the  use  should  be  alleged  to  be  for  the  prescriptive  period  ^'next  be- 
fore the  commencement  of  the  suit"*^  But  it  is  not  necessary  to  es- 
tablish a  right  that  the  use  should  have  continued  to  the  time  of 
suit  If  the  right  has  been  acquired  it  is  not  lost  by  mere  nonuser 
short  of  the  time  necessary  to  have  it  destroyed  by  prescription.  In 
an  action  for  throwing  the  water  back  upon  and  obstructing  the  plain- 
tiff's mill  by  the  erection  lower  down  on  the  stream  of  a  dam  for  de- 
fendant's mill,  an  all^ation  that  defendant  had  actually  enjoyed 
the  right  of  maintaining  the  milldam  for  twenty  years  is  equivalent 
to  an  assertion  of  the  exercise  of  the  right  for  that  time.**  A  granted 
right  to  flow  the  land  may  be  lost  by  nonuser  for  the  prescriptive 
period,  during  which  the  grantor  is  making  adverse  use  of  the  prop- 
erty.** The  right  may  be  obtained  whether  the  obstruction  to  the 
flow  of  the  stream  is  a  natural  or  artificial  one.^®  Joint  owners  of 
a  dam  cannot  acquire  an  adverse  right  to  flow  the  individual  land 
of  one  of  them  over  which  the  pond  extends.** 

559.  What  ii  necessary  to  give  prescriptive  right. —  To  perfect  a 
prescriptive  right  to  flow  the  lands  of  an  upper  owner  it  may  be  said 
in  a  general  way  that  the  flowage  must  be  under  a  claim  of  ri^t, 
open,  notorious,  and  adverse  to  the  true  owner;  and  it  must  be  con- 
tinuous, and  of  such  a  character  as  to  interfere  with  the  rights  of  the 
one  against  whom  it  is  claimed.  As  said  in  Grigshy  v.  Clear  Lake 
Waierworks  Co}  a  prescriptive  right  to  overflow  the  lands  of  another 
by  back  water  from  a  dam  can  be  acquired  only  by  an  actual  unin- 

estop  the  lessee  from  claiming  such  flow-  "Buel  v.  Fcrd^  10  U.  C.  C.  P.   206 ; 

age  right  hj  prescription,  only  during  Haley  v.  Enis,  10  U.  G.  Q.  B.  404. 

the  period  covered  by  the  lease.    Page  v.  ^Smith  ▼.  Walbrxdge,  6  U.  C.  C.  P. 

Kinsman,  43  N.  H.  328.  324. 

^ostello   V.  Harris,  162   Pa.  397,   29  ''Ruttan  v.  Winans,  5  U.  C.  C.  P.  $7t. 

Atl.    874;    Indianapolis    Water    Co.    v.  ""Arotm  v.  Bim^,  45  Pft.  61. 

Kinganf  165  Ind.  476,  58  N.  E.  715;  Wil-  When  from  time  immemorial  a  stone 

Kama  v.  Barber,  104  Mich.  31,  62  N.  W.  row  has  flowed  the  land  of  another,  the 

155.  owner  of  the  land  on  which  it  is  aitii- 

^*Vickery  y.  Providence,  17  R.  I.  651,  ated  may  clear  it  out,  and  may  raise  his 

24  Atl.  148.  dam  so  as  to  cause  the  same  amount  of 

^Perrin  v.  Oarfield,  37  Vt.  304.  flowa^.    Broton  v.  Bush,  45  Pa.  64. 

^Wimnpiseogee  Lake  Co.  v.  Toung,  40  ^Wilder  v.  Clough,  55  N.  H.  359, 

N.  H.  420.  '  40  Cal.  396. 
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terpupted  enjoj-ment,  under  claim  of  right,  for  the  statutory  period, 
to  the  knowledge  of  the  owner  of  the  premises,  such  as  to  occasion 
damage  and  give  him  a  right  of  action.  Moreover,  the  adverse  user 
must  be  against  the  one  having  the  title  to  the  property,  and  therefore 
a  grant  of  an  absolute  right  to  flow  lands  by  one  in  possession  and 
claiming  to  hold  by  contract  under  another,  to  one  who  knows  the 
extent  of  the  claim  of  his  grantor,  is  not  admissible  to  lay  the  founda- 
tion of  adverse  user  on  behalf  of  the  grantee  against  the  one  under 
whom  his  grantor  held,  or  his  assignee.^  Something  more  than  mere 
nonuse  by  the  upper  owner  of  his  right  is  necessary  to  confer  a  pre- 
scriptive right  on  the  lower  owner.*  Merely  maintaining  a  dam  on 
one's  own  land,  without  thereby  raising  the  water  above,  will  not 
create  a  prescriptive  right  to  flow  another's  land ;  it  is  only  the  unin- 
terrupted flowing  of  tlie  lands  for  the  statutory  period  that  will  create* 
such  right*  So,  in  order  to  gain  a  prescriptive  right  the  use  must 
be  made  during  the  period  of  the  year  for  which  the  right  is  claimed.'* 
5S9a.  Use  must  be  adverse. —  To  ripen  into  title,  the  flowage  of  the 
upper  land  must  have  been  adverse,  and  not  under  permission  of  the 
upper  owner.^    And  it  must  have  been  at  a  time  when  the  one  against 


*Pitt8  V.  Wilder,  1  N.  Y.  526. 

But  an  act  of  the  legislature  under 
which  a  dam  is  erected,  authorizing  its 
ermstniction  in  such  a  manner  as  not  to 
interfere  with  the  operation  of  a  mill 
on  the  stream  above  the  dam,  may  con- 
stitute color  of  title  upon  which  to  found 
an  adverse  possession  of  the  right  to  flow 
bade  water  upon  that  mill.  Close  v. 
Bamm,  27  Iowa,  503. 

And  a  grantee  of  a  mill  site  from  a 
corporation  whose  franchises  are  subse- 
4]uently  forfeited  at  the  suit  of  the  at- 
torney general  will  hold  the  rights 
granted  adversely  to  the  grantors  of  the 
corporation  from  the  date  of  the  judg- 
ment of  ouster,  so  that  continuance  for 
the  prescriptive  period  will  ripen  into 
title.  Campbell  v.  Talbot,  132  Mass. 
174. 

And  enjoyment  of  a  right  to  flow  land 
under  a  lease  from  one  who  has  previ- 
ously parted  with  the  title  is  suflicient 
color  of  title  to  ripen  into  a  prescriptive 
right,     Wilklotc  v.  Lane,  37  Barb.  244. 

So,  as  a  grant  by  a  vicar  of  a  right  to 
pen  bade  the  water  of  a  stream  so  that 
it  injures  the  vicarage  house  will  not 
bind  his  successor,  therefor,  existence 
of  the  obstruction  for  twenty  years  will 
mtt  justify  its  continuance,  although  it 
may  amount  to  evidence  of  an  ancient 
grant  when  the  time  of  its  construction 


does  not  appear.  Wall  v.  Nixon,  3  Smithy 
316. 

*  Nonuse  of  a  water  course  for  a  time 
will  not  be  treated  as  an  abandonment 
of  the  right  to  use  it>  so  that  relative 
rights  of  drainage  of  dominant  and  ser- 
vient estates  are  not  altered  by  the  con- 
struction of  a  canal  under  powers  of 
eminent  domain,  which  has  suspended 
their  exercise.  Gordon  v.  Pennsylvania 
R.  Co,  (Pa.)  6  Rep.  727. 

*Re  Minnetonka  Lake  Improv.  Co.  56 
Minn.  513,  46  Am.  St.  Rep.  494,  58  N. 
W.  295. 

•  A  prescriptive  right  to  raise  the  wa- 
ter of  a  pond  from  May  to  October  so 
far  as  can  be  done  without  injuring  thc^ 
grass  of  meadows  above  the  dam  is  not 
established  by  a  habitfor  more  than  thir- 
ty years  of  nailing  flashboards  on  the 
dam  for  short  periods  between  May  and 
October,  when  the  rise  of  water  did  not 
hurt  the  grass,  and  by  a  single  instance 
of  refusing  at  such  time  to  draw  the  ¥ni- 
ter  off  at  the  request  of  the  injured 
propei-ty  owner.  Pierce  v.  Travers,  97 
Mass.  306. 

^Hari  v.  Vose,  19  Wend.  365;  CoU>in 
v.  Burnet,  17  Wend.  564. 

A  grant  of  a  flowage  easement  will  not 
be  presumed  from  the  fact  that  the  wo- 
ter  has  adversely  and  continuously  been 
maintained  at  a  certain  depth  in  the  ba- 
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whom  the  right  is  xslaimed  was  not  disabled  from  resisting  the  claim.* 
Therefore,  where  a  statute  authorized  the  flowing  of  another's  land 
by  a  dam,  no  presumption  of  grant  will  arise  as  against  the  owner 
of  the  land,  notwithstanding  that  the  imdisturbed  right  of  flowage 
has  been  enjoyed  for  forty  years,  as  the  undisturbed  enjoyment  of  a 
known  legal  right  furnishes  no  ground  of  presumption  either  way.* 
But  the  owners  of  land  who  suffer  the  adverse  use  thereof  by  the 
backing  of  water  thereon  from  a  milldam  constructed  with  their 
knowledge  at  the  expenditure  of  a  large  sum  of  money,  and  con- 
tinuously maintained  for  a  period  of  twenty-four  years,  without  hav- 
ing their  damages  paid  or  ascertained,  cannot,  after  such  a  lapse  of 
nime,  maintain  a  bill  in  chancery  to  enjoin  the  rebuilding  and  re- 
pair of  a  part  of  the  dam  carried  away  by  a  flood,  on  the  ground 
either  that  their  damages  have  never  been  paid,  or  because  the  health 
of  those  in  the  neighborhood  will  be  injuriously  affected  thereby,  it 
not  appearing  that  their  health  has  been  or  will  be  affected,  by  reason 
of  the  dam.*  Since  the  user  must  be  adverse  to  ripen  into  a  pre- 
scriptive right,  if  it  begins  under  a  license  and  the  nature  of  the  user 
never  changes,  no  prescriptive  right  will  be  acquired.'  But  to  have 
the  effect  of  defeating  the  prescriptive  right  the  permission  to  flow 
the  land  must  have  been  express,  and  not  by  acquiescence  or  silence 
•on  the  part  of  the  upper  owner.  The  transaction  must  have  been 
^such  as  to  show  that  the  one  exercising  the  right  acknowledged  that 
lie  did  not  possess  it,  and  therefore  sought  to  obtain  permission  to 
exercise  it  from  the  one  having  the  right  to  grant  the  permission,^ 
Therefore,  after  the  enjoyment  of  an  easement  of  overflowing  the 
lands  of  another  for  twenty  years,  the  person  submitting  to  it  must, 
in  order  to  defeat  its  continuance,  show  that  it  was  by  license  or  per- 
mission ;  and  the  owner  of  the  easement  is  not  compelled  to  prove  an 
express  claim  of  right  to  characterize  the  user  as  adverse,'  because 

flin,  but  because  for  a  period  of  twenty-  Although  the  construction  of  a  dam 

one  years  before  9uit  brought  the  dam  may  have  been  permitted  by  one  riparian 

lias  been  openly,  continuously,  and  un-  owner,  such  fact  does  not  affe<?t  the  ad- 

interruptedly  maintained  under  a  claim  verse  character  of  its  use  as  against  an- 

of  right,  the  bfeast  wall  or  structure  of  other  owner  who  did  not  consent  to  it» 

-which  was  at    all    times    during    that  and  a  prescriptive  right  to  maintain  it 

period  of  the  same  height,    whilst    the  may  be  acquired  against  the  noDaasentr 

owner  and  possessor  of  the  lands    was  ing  o\vner.    Lynn  v.  Thomaon,  17  R.  C. 

imder   no  disability   to   resist  the  use.  129;  Alcorn  v.  Sadler,  71  Misa.  634,  42 

Hehman  v.  Erdman,  105  Pa.  371.  Am.  St.  Rep.  484,  14  So.  444;  WiU^m  t. 

*Ijane  v.  Miller,  27  Ind.  534.  Wilson,  15  N.  C.  (4  Dev.  L.)  154. 

Tinkham  v.  Arnold,  3  Me.  120.  ^Hammond  v.  Zehner,  21  N.  Y.   IIS, 

*Vail  v.  Afw?.  74  111.  127.  -Affirming  23  Barb.  475, 

*Lane  v.  Afitler,  27  Ind.  534. 

•Ballard  v.  Struckman,  123  111.  636, 
14  K.  E.  682. 
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flowing  land  of  another,  if  long  continued,  will  be  presumed  to  be 
adverse.®  Express  acquiescence  on  the  part  of  the  upper  owner  in 
the  flowage  is  not  necessary  to  the  acquisition  of  a  prescriptive  right 
against  him;  and,  therefore,  if  the  owner  of  a  dam  and  mill  pond 
raised  thereby  and  of  the  land  under  it  is  disseised  of  a  portion  of  the 
land,  his  acquiescence  is  not  necessary  to  the  acquisition  of  an  ad- 
verse title ;  so  that  no  declaration  of  abandonment  by  him  of  the  right 
to  flow  such  portion  is  necessary  to  the  acquisition  of  title  to  it  by 
adverse  possession.*  But  acquiescence  on  the  part  of  the  upper  own- 
er is  strong  evidence  of  the  existence  of  tiie  right,  and  in  order  to 
perfect  the  prescriptive  right  there  must  be  at  least  tacit  acquiescence 
on  his  part,  for  if  the  right  is  exercised  against  his  protest  it  will  not 
ripen  into  title.  ^® 

S59b.  Use  must  be  continuous. —  To  ripen  into  title  by  prescription 
the  flowage  of  the  upper  land  must  have  been  continuous  and  unin- 
terrupted. This  rule  does  not  require  that  there  shall  be  absolutely 
no  cessation  of  use.  The  flowage  may  cease  during  times  of  low  wa- 
ter and  for  the  purpose  of  making  repairs.  All  that  is  necessary  is 
that  the  use  shall  be  maintained  so  continuously  and  under  such 
<slaim  of  right  as  to  notify  the  upper  owner  that  his  rights  are  being 
invaded.^     The  cessation  of  use  during  certain  seasons  of  the  year 

*Chalk  y.  MoAlily,  11  Rich.  L.  153;  An  answer  to  an   action    for   flowing 

Perrin  v.  Garfield,  37  Vt.  304.  land,  which  sets  up  prescription  of  an 

While  it  is  doubtful  if  the  fact  that  easement  during  twenty  years,  without 

premises  have  been  flooded  by  a  dam  for  showing  that  it  was  adverse,  will  be  suf- 

mboot  one  hundred  years  makes  a  techni-  flcient  to  aUow  evidence  of  adverse  use, 

•eal  adverse  possession,  still  it  is  posses-  if  issue  is  taken  on  it  instead  of  the  fil- 

sion  sufficient  to  give  the  plaintiff  the  ing  of  a  demurrer.    White  v.  Spencer,  14 

benefit  of  any  presumption  which  may  N.  Y.  247. 

te  indulged  in  to  supply  defects.   Dos-  *Middleeex  Co,  v.  Lane,  149  Mass.  101, 

ori«  Pond  Co.  v.  CampbeU,  25  App.  Div.  21  N.  E.  228. 

17»,  60  N.  Y.  Supp.  819.  ^Bunten  v.  Chioago,  R.  I.  d  P,  R.  Co. 

All  formal  consideration  of    the    ad-  50  Mo.  App.  414. 

Terseness  of  possession  is  precluded  in  a  Ujane  v.  Miller,  27  Ind.  534;  Oerenger 

iiuit  to  establish  a  right  to  flowage  rights  v.  Summere,  24  N.  G.  (2  Ired.  L.)  229; 

by    adverse    possession,  where    that    is  Alcorn  v.  Sadler,  71  Miss.  634,  42  Am. 

done  without  the  exhibition  of  any  grant  St.  Rep.  484,  14  8o.  444 ;  Gilford  v.  Win- 

«r  license  from  the  owner  of  the  lands,  nipiaeogee  Lake  Co,  52  N.  H.  202 ;  Com- 

Davis  V.  Brigham,  29  Me.  391.  icell  Mfg.  Co,  v.  Swift,  89  Mich.  503,  50 

So,  in  a  hearing  on  a  petition  for  an  K.  W.  1001. 

injunction  restraining  the  reconstruction  Flooding   the   land   of   an    adjoining 

-of  a  milldam,  it  is  material  that  the  pe-  owner  with  water  on  only  two  or  three 

titioner  and  those  under  whom  he  claims  previous  occasions  does  not  establish  in 

have  submitted  to  the  grievance   of  a  a  railroad  company  a  prescriptive  right 

milldam  for  forty  years,    and   that  he,  to  overflow  sucn  land,— especially  as,  on 

himself,    bought    his    land   twenty-five  one  of  these  occasions,  the  owner  made 

years  previously,  when  he  must  have  eal-  complaint  to  the  agents  of  the  company, 

«ulated  the  value  and  inconvenience  of  thereby   rebutting    the    presumption    of 

the  mill,  and  its  attendant  consequences,  a  grant.    Ohio  d  M,  R,  Co.  v.  Wackier, 

Aity.  Gen.  ex  rel.  Eason  v.  Perkins,  17  23  111.  App.  416. 

N.  C.  (2  Dev.  Eq.)  38.  A  prescriptive  right  to  overflow  lands 
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does  not  prevent  the  acquisition  of  rights  during  the  periods  when 
the  flowage  is  maintained.^  Fluctuation  in  the  height  of  the  water« 
caused  either  by  extraordinary,  or  by  extreme  or  unusual,  drouthjs. 
or  by  excessive  drafts  upon  the  water  for  the  use  of  the  mill  occasion- 
ally, will  not  affect  or  impair  the  prescriptive  right  to  flow  land  with 
back  water  from  the  dam  to  the  usual  height  acquired  during  ordi- 
nary seasons  by  the  uninterrupted  use  for  ten  consecutive  years.^  A 
prescriptive  right  of  flowage  may  be  obtained  notwithstanding  tiiat 
during  that  same  time  the  same  lands  have  been  subject  to  an  ease- 
ment of  a  canal  for  shipping  lumber,  and  thereby  the  mills  operated 
by  the  power  generated  by  said  flowage  have  had  to  be  shut  down  at 
times.^  But  if  the  interruption  is  such  that  the  one  claiming  the 
prescriptive  right  loses  his  power  to  continue  the  flowage,  or  if  liie 
owner  of  the  upper  property  r^ains  the  enjoyment  of  the  land,  the 
prescriptive  right  is  defeated.'  And,  during  the  time  while  the  pre- 
scriptive period  is  alleged  to  have  been  running,  the  claimant  must 
not  have  acknowledged  that  he  had  no  title  to  the  easement;  and. 
therefore,  evidence  of  a  suit  brought  within  twenty  years  against  the 
occupants  of  a  milldam  for  injury  to  an  owner's  land  for  overflow,. 
but  dismissed  upon  a  compromise,  is  admissible  in  a  subsequent  ac- 
tion for  the  same  cause  to  rebut  the  presumption  of  an  easement  to 
Overflow  such  land,  acquired  by  prescription.®  In  order  to  make 
the  use  continuous,  it  must  have  been  by  the  claimant  or  some  per- 

by   the    construction    of   a   milldam    is  continuance,  after  that,    of  the    struo 

shown,  although  during  the  prescriptive  ture  at  the  same  height,  may  be  fairly 

period  a  sawmill    was    removed,  and   a  attributed  to  the  varying  condition    of 

year  elapsed  before  a  clover    mill    was  the  stream,  or  the  evidence  thereof  to  a 

worked  by  the  water.    McKeohnie  v.  Mo-  difference  of  opinion  as  to  what  is  the 

KeyeSy  10  U.  C.  Q.  B.  37.  ordinary  stage  of  the  water.  MoQ^orpt 

A  dam  owner,  who  for  twenty  years  ▼.  Ifo/fman,  133  Pa.  381,  19  AtL  41S. 

claims  and  exercises  the  right  to  raise  Maintaining  a  milldam  at  a  uniform 

the  water  as  high  as  his  dam  will  raise  height    for    twenty    consecutiYe     year> 

it  when  there  is  sufficient  water  to  flow  without  any  claim  of  damages  therefor 

it,  acquires  a  right  to  the  extent  of  his  gives  the  owner  a  prescriptive  right  to 

claim,  which  is  not  affected  by  the  fact  maintain  the  water  as  high  as  the  dam 

that  upon  reconstruction  of  the  dam  it  will  raise  it,  although  it  has  not  been 

was  maintained  for  a  few  months  at  a  kept  at  that  height  during  all  the  tlmc>. 

slightly  decreased  height,  when  it  was  Ray  v.  Fletcher,  12  Cush.  200. 

later  brought  up  to  the   height   of   the  *Davis  v.  Brigham,  29  Me.  391. 

former     dam.     Nortoay    Plains    Co.    ▼.  'When  it  appears  that  such  use  wai» 

Bradley,  52  N.  H.  86.  at  times  suspended, — once  by  invasion  of 

*  Augusta  v.  Moulton,  75  Me.  284.  the  public  enemy,  and  at  oUier  times  by 

*Johneon  v.  BoornMn,  63  Wis.  268,  22  the  action  of  the  public  health  author- 

N.  W.  614.  ities, — during  which  time  the  land  was 

If  it  clearly  appears    that    the    dam  enjoyed  by  the  owner,  the  user  has  not 

breast,  through  a  period  of  twenty-one  ripened  into  title,    filhinrnrat/  v.  Simcns^ 

years  prior  to  the  time  of  the  complaint,  1  Vt.  53. 

has  been  in  fact  unchanged,  variationh  *Po»tlethvcaiir  v.  Fayn*^,  S  Ind.  UK. 
in  the  depth  of  the   wat«r,    during   tht 
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son  with  whose  title  he  is  in  privityj  In  case  the  upper  property 
changeij  hands,  all  that  is  necessary  is  that  the  user  shall  be  con- 
tinued against  each  subsequent  grantee  until  the  prescriptive  period 
is  made  out,  although  there  maj  have  been  a  change  of  possession 
every  year.  It  is  not  necessary  that  the  entire  adverse  use  shall  have 
been  against  one  owner.*  A  change  in  tlie  location  of  the  dam  or  in 
the  use  which  is  made  of  it  will  not  prevent  the  user  from  being 
(continuous  if  no  change  is  made  in  the  effect  upon  the  upper  prop- 
erty.® Although  there  be  changes  made  in  a  dam  to  facilitate  the 
running  of  lumber,  with  the  consent  of  the  parties  in  possession  and 
without  interrupting  their  occupancy,  there  is  not  an  interruption 
of  the  adverse  use  of  the  land  on  which  the  dam  stands,  affecting  the 
running  of  the  statute  of  limitations.*®  But  a  continuous  use,  by 
(he  aid  of  three  successive  dams,  of  a  stream  for  propelling  ma- 
<ihinery,  cannot  give  a  prescriptive  right  to  throw  back  waters  on 
the  lands  of  upper  proprietors,  where  the  last  dam  only  has,  for  less 
than  the  statutory  period,  caused  a  refluence  upon  such  land.** 

559c.  Eights  of  upper  owner  mast  have  been  invaded. —  In  order  to 
obtain  a  prescriptive  right  to  flow  property  further  up  the  stream  the 
acts  of  the  one  claiming  the  right  must  have  been  such  as  to  consti- 
tute an  actual  invasion  of  the  rights  of  the  upper  owner  andto  give  him 
a  right  of  action  to  redress  his  injuries.  There  must  have  been  an 
actual  trespass  upon  his  property  rights.*  Therefore,  the  mere  fact 
that  a  dam  has  been  in  existence  for  the  prescriptive  time  is  not  suffi- 
cient if  it  did  not  cast  the  water  back  across  the  boundary  line.^  So, 
iif  a  certain  right  has  accrued  by  a  leaky  dam  there  will  be  no  right 

^Ben8<m  v.  8oule,  32  Me.  39.  avoidably     prevented     from    exercisingp 

Possession  of  mill  property  and  wa-  flowage  rights  is  evidence  of  his  inten- 

ter  privileges  by  successive  grantees  un-  tion  to  maintain  that  flowage,  and  will 

der  their  deeds  for  at  least  nine  years  not    interfere    ^vith    his    acquisition    of 

previous  to  the  burning  of  the  mill,  to-  flowage  rights  through  adverse  poeses- 

gether  with  proof  of  possession  after  the  sion  for  twenty  years.    Wood  v.  Kelley, 

burning  of  the  mill  and  of  possession  by  30  Me.  47. 

their  predecessors  in  title,  which  alto-  ^Pioneer  Wood  Pulp  Co.  v.  Chandoa^ 

gether  amoimts  to  twenty  years,  is  suf-  78  Wis.  526,  47  N.  W.  661. 

cient  to  establish    a    prescriptive    title,  ^^Wright  v.  Moore,  38  Ala.  593,  82  Am. 

both    by   prescription   of   seven    years  Dec.  731. 

under  color  of  title,  and,  also,  by  twenty  'burner  v.  Hart,  71  Mich.  128,  15  Am. 

jeaxE*  adverse  possession  under  the  stat-  St.  Rep.  243,  38  N.  W.  890 ;  Simpson  v. 

ute.    Cook  V.  Winter,  68  Ga.  259.  Bowden,  33  Me.  549;  Terre  Haute  d  I. 

'Eastman  ▼.  Amoskeag  Mfg,  Co.  44  N.  R.  Co.  v.  Zehner,  15  Ind.  App.  273,  42 

H.  143,   82   Am.  Dec.  201;    M'Kellip   v.  N.  E.  766;  Murray  v.  Scribner,  70  Wis. 

M'llhenny,  4    Watts,  317,  28   Am.  Dec.  228,  35  N.  W.  311. 

711.  HJhamley  v.   8hawaA^o   Water  Power 

•Stackpole     v.    Curtis,    32    Me.    383 ;  d  River  Improv.  Co.  109  Wis.  563,  53  L. 

Davis  v.  Brigham,  29  Me.  391 ;  Janssen  R.  A.  895,  85  N.  W.  507 ;  Oriffin  v.  Bart- 

V.  Ijommers,  29  Wis.  88.  left,  65  N.  H.  119;  Btiles   v.  Hooker,  7 

Repairing   or    rebuilding    operations  Cow.  266;  Ellington  v.  Bennett,  59  Ga. 

during  a  time  when  a  dam  owner  is  un-  286 ;  flmith  v.  Russ,  17  Wis.  228,  84  Am. 
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to  repair  it  so  as  to  make  it  tight  and  flood  the  upper  land  to  an  in- 
•creased  extent*  And  boards  that  are  necessarily  used  on  a  dam  in 
seasons  of  low  water  so  as  to  increase  the  water  in  the  pond  without 
overflowing  the  lands  above,  and  used  at  intervals  only,  cannot  gain 
the  right  to  keep  the  dam  at  the  height  to  which  they  raise  it  if  that 
will  make  the  level  of  the  water  upon  the  upper  lands  higher  than 
•maintained  for  the  period  of  twenty  years.*  The  period  requisite  to 
presume  a  grant  to  maintain  a  dam  raising  the  water  of  a  stream  to 
«  particular  height  does  not  begin  to  run  while  the  dam  is  in  the 
course  of  erection,  during  which  the  water  is  kept  raised  by  a  tem- 
porary dam,  but  begins  to  rim  only  when  the  permanent  dam  is  so  far 
-completed  as  to  answer  the  purpose  for  which  it  was  intended,*  No 
easement  is  acquired  to  overflow  the  lands  of  another  by  the  mainte- 
nance of  a  dam  and  pond  at  the  same  height  and  head  for  the  re- 
•quired  statutory  period,  which  will  defeat  an  action  for  damages 
therefrom,  where  the  flowage  has  not  existed  for  such  period,  but 
has  gradually  come  about  by  accumulations  and  obstructions  in  the 
stream  caused  by  the  maintenance  of  such  dam.* 

560.  Extent  of  prescriptive  right. —  Since  the  acquisition  of  a  pre- 
scriptive right  depends  upon  actual  invasion  of  the  rights  of  the  up- 
per owner,  it  will  extend  no  further  than  such  invasion  is  extended. 
The  right  is  measured  by  the  amount  of  water  which  has  been  kept 
standing  upon  the  upper  property,  and  not  by  the  height  of  the  dam, 
or  the  facilities  which  the  lower  owner  had  to  cast  the  water  across 
the  boundary  line.*     Flashboards  constitute  a  part  of  the  dam,  and 

Dec  730;  Sabine  r,  Johnson,  35  Wis.  RursMI  v.  Scott,  9  Cow.  279;  Anderwn 
185.  V.  Hubble,  93  Ind.  570,  47  Am.  Rep.  394: 

But  in  the  face  of  aU  those  decisions  Postlethicaite  v.  Payne,  8  Ind.  104; 
it  has  recently  been  held  by  the  Georgia  Homer  t.  StUltcell,  35  N.  J.  L.  307 ; 
«ourt  that  it  is  not  necessary  to  main-  Oriffin  t.  Bartlett,  55  N.  H.  119:  Mo- 
tain  a  dam  at  a  certain  place,  of  a  cer-  Chorge  v.  Hoffman,  133  Pa.  381,  19  Atl. 
tain  height,  and  with  certain  privileges  413;  McNab  v.  Adamson,  6  U.  C.  Q.  B. 
for  the  full  term  of  twenty  years  with-  100 ;  Powell  v.  Lash,  64  N.  C.  456 ;  Bur- 
■out  any  change  in  order  to  obtain  a  pre-  leigh  v.  Lumbert,  34  Me.  322. 
scriptive  right  to  maintain  it,  but  the  Where,  for  several  years,  the  water 
rule  is  that  the  capacity  of  the  dam  from  was  penned  back  only  to  a  small  extent, 
its  height  is  the  measure  of  the  ease-  and  only  during  two  or  three  months  of 
ment.  and  the  party  has  a  right  to  re-  the  year,  and  at  a  time  when  the  water 
pair  his  dam  and  build  a  better,  though  was  high  and  from  which  no  injury  was 
not  a  higher,  one.  Whelchsl  v.  Gaines-  inflicted  upon  the  lower  owners,  the  pre- 
ville  A  D.  Electric  R.  Co,  116  Ga.  431,  42  scriptive  right  acquired  is  limited  to  the 
8.  E.  776.  use   made   of   the   water   during   those 

'Meriz  v.  Dorney,  25  Pa.  519.  years.    McKechnie  v.  MoKeyes,  10  U.  C. 

^Carlisle  v.  Coo^yer,  19  N.  J.  Eq.  256;    Q.  B.  37. 
Marcly  v.  ShtUts,  29  N.  Y.  346.  A  prescriptive  right  gained    by    con- 

^Branch  v.  Doane,  17  Conn.  402.  structing  a  weir  and  penning  b«ick  the 

*Murray  v.  Soribner,  74  Wis.  602,  43  water  of  a  stream  is  no  greater  than  the 
N.  W.  549.  user ;  and  where,  during  the  time  of  ac- 

HjarlisU  T.  Cooper,  21  N.  J.  Eq.  576;  quiring  such  prescriptive  right,  no  in- 
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aueasure  the  height  to  which  the  water  may  be  raised.*  •  The  fact  that 
for  short  periods  of  time  the  dam  is  permitted  to  become  leaky  so 
that  it  does  not  hold  the  water  back  to  the  level  where  it  is  ordinarily 
held  will  not,  however,  prevent  the  acquisition  of  the  right  to  main- 
tain it  at  that  level.*  In  one  case  it  was  held  that  a  prescriptive  right 
to  maintain  a  pond  will  extend  to  the  height  of  water  which  the  dam 
is  capable  of  maintaining  when  tight.*  But  that  cannot  be  regarded 
as  correct  unless  the  dam  was  kept  tight  enough  all  of  the  time  to  in- 
dicate that  the  flowage  caused  by  the  tight  dam  was  what  was  claimed 
by  the  owner.  One  who  has  acquired  a  prescriptive  right  to  flow  the 
land  of  another  is  not  entitled,  in  the  operation  of  an  additional  mill 
by  improved  machinery,  to  flow  the  land  in  a  different  manner  or 
for  a  longer  period  than  he  had  previously  done,  although  in  so  doing 
be  does  not  raise  the  water  above  the  height  of  the  ancient  dam.'  If 
the  flowage  right  has  been  exercised  only  during  certain  months  of 
the  year,  it  cannot  be  claimed  for  other  months.®  The  owner  of  the 
f^asement  will  be  enjoined  from  attempting  to  increase  it  to  the  in- 
jury of  the  servient  estate.^  And  a  prescriptive  right  to  raise  water 
in  a  stream  to  a  certain  stage  is  no  defense  to  an  action  for  damages 
to  land  resulting  from  the  overflow  caused  by  raising  the  water  above 
such  stage.^  Where  the  practice  in  the  use  of  a  dam  and  its  ap- 
pendages during  the  period  of  acquiring  a  prescriptive  right  to  flow 
upper  lands  has  been  to  control  the  height  of  the  water  in  the  pond 

jury    is    inflicted    upon    other   riparian  floating     logs,   although    during     other 

•owners,  the  prebcription  cannot  be  con-  months  the  land  is  not  overflowed,  the 

tinued  after  it  floods  or  injures  adjoin-  user  after  fifteen  years  will  ripen  into 

ing  lands.    0*Brien  v.  Enrightf  Ir.  Rep.  an  easement  by  adverse  possession  for 

1  C.  L.  718.  those  months.  Sican  v.  Munchy  65  Minn. 

*Amo8k€ng  Mfg,  Co.  v.  Worcester,  60  500,  35  L.  R.  A.  743,  60  Am.  St.  Rep. 

v.  H.  522;  Carlisle  v.  Cooper,  21  N.  J.  491,  67  N.  W.  1022. 

Eq.  570.  '1.  P.  Cook  Co,  v.  Beard,  108  Mich. 

Where  flashboards  have     been  main-  17,  65  N.  W.  518. 

tained  on  a  lower  dam   for   more   than  But  a  milldam  which  has  been  main- 

twenty  years,  being    removed,  on    com-  tained  for  over  sixty  years,  and  stands 

plaint  of  the  upper  mill  owner,  only  suf-  upon  the  land  of  the  defendant,  who  ha.s 

ficiently    to    prevent    interference    with  acquired   the    right    to    flow   adjoining 

-the  upper  mill  wheel,  a  prescriptive  right  lands,  will  not  be  abated,  although  the 

to  maintain  them    has    been    acquired,  overflow  in  times  of  high  water  extends 

limited  only  by  its  noninjury  to  the  up-  beyond    his   right;    but   the   defendant 

per  mill.     Hall  v.  Augsbury,  46    N.  Y.  ought  to  be  permitted  to  hold  and  enjoy 

622.  his  property  until  it  is  taken  away  by 

'CarUale  v.  Cooper,  19  N.  J.  Eq.  256;  the  verdict  of  a  jury  or  in  some  statu- 

Voter  y.  Hohha,  69  Me.  19.  tory  proceeding,  and  since  the  rights  of 

*Jaek8on  v.  Harrington,  2  Allen,  242.  the  complainant  can  be  enforced  at  law  as 

^Oriffin  ▼.  Bartlett,  55  N.  H.  119.  well  as  in  equity.    Ronoi^ne  v.  Loranger 

•GHffin  V.  Bartlett,  55  N.  H.  119.  66  Mich.  373,  33  N.  W.  840. 

When  premises  above  a  dam  are  con-  *Tucker  v.  Salem  Flouring  Mills  Co. 

linuously      overflowed      during       three  13  Or.  28,  7  Pac.  53,  15  Or.  581,  16  Pac. 

months  of  the  year  for  the  purpose  of  426. 
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in  times  of  high  water  bj  removing  the  gates  and  permitting  the  wa- 
ter to  flow  off,  the  mode  of  user  qualilies  the  right  which  has  been 
acquired  by  prescription.*  The  prescriptive  rigiit  of  a  railroad  oom- 
panj  to  maintain  its  embankment  over  a  natural  stream  as  originally 
constructed  gives  it  no  right  to  increase  the  height  of  such  embank- 
ment, thereby  preventing  the  natural  flow  of  water  in  a  natural  di- 
rection, and  claim  such  increased  heiglit  as  a  prescriptive  right,  until 
the  full  term  has  run  from  the  time  of  such  increased  height  to  give 
a  prescriptive  right*®  No  greater  right  will  be  acquired  than  is  nec- 
essary to  maintain  the  easement,  and  therefore  a  title  in  fee  will 
never  be  implied  from  user,  where  an  easement  only  would  have  se- 
cured the  privileges  enjoyed.**  But  the  owner  of  the  easemnt  ac- 
quires all  rights  which  are  necessary  to  make  the  easement  avail- 
able.*^ The  building,  rebuilding,  and  repairing  of  successive  dams 
on  the  land  of  another,  which  are  the  ri^tful  and  necessary  acts  of 
one  seeking  to  maintain  and  enjoy  a  prescriptive  right  of  flowage  for 
his  own  benefit,  cannot  be  the  basis  of  a  claim  of  title  to  the  land  by 
adverse  possessioiL" 

661.  What  will  prevent  acquisition  of  right. —  Since  the  acquisi- 
tion of  a  prescriptive  right  depends  upon  continuous  adverse  user,, 
anything  which  will  interrupt  the  user  will  prevent  the  acquisition 
of  the  right  The  interruption  may  be  in  other  ways  than  by  bring- 
ing suit*  But  a  mere  protest  against  the  adverse  use  of  the  land  is 
not  sufficient  to  interrupt  the  running  of  the  prescriptive  period.* 
The  protest  must  be  accompanied  by  some  overt  act  which  will  in- 
terfere with,  or  interrupt,  the  user.*  But  if  the  owner  of  the  upper 
estate  continually  resists  the  exercise  of  the  right,  it  cannot  be  held 
to  exist.*     In  Haag  v.  Delorme,^  it  is  said  that  the  interruption  of 

H)arlisle  v.  Cooper,  21  N.  J.  Eq.  576.  the  natural  state  of  the  «oil  of  the  dam, 

"^Ohio  «(  M.  R.  Co.  y.  Elliott ,  34  III.  but  not  to  add  tliereto  8o  as  to  caiiAe  ad- 

App.  580.  ditional  overflow.     Ruttan  v.  Winans,  5 

But,  it  has  been  held  that  the  right  to  13.  C.  C.  P.  379. 

maintain  a  dam  acquired  by  prescript  ^ostello  v.  Harris,  162  Pa.  3P7,  29 

tion  may  be  enjoyed,  although  new  and  Atl.  S74. 

increased  injuries  result  from  its  enjoy-  ^Shearer  y.  Middleton,  S8  Mich.  021, 

ment  tmlfiss  such  injuries  are  caused  by  50  N.  W.  737. 

increasing  the  height  of  the  dam.    Lynn  ^McOeorge  v.  Hoffman,   133  Pa.   381. 

V.  Thomson,  17  S.  C.  129.  19  Atl.  413. 

^DeLancey  v.  Piepgras,  138  N.  Y.  26,  ^hehigh  Valley  R.  Oo.  v.  McFarlan,  43 

33  N.  E.  822  (1893),  Affirming  63  Hun.  N.  J.  L.  605. 

169,  17  N.  Y.  Supp.  681.  ^Lehigh  Valley  R.  Co.  v.  McFarlan.  30 

"  Thus,  one  having  the  right  to  over-  X.  J.  Eq.  180 ;  Nichols  v.  Aylor,  7  Leigh, 

flow  adjoining  lands  in  order  to  supply  546. 

his   mill   with    water,   by   the  exercise  Wlien  a  person  hnn,  by  numerous  sinta. 

thereof  for  over  twenty  years,  has,  as  for   damages  and    for  abatement,   chal- 

incident  to  that  right,  authority  to  enter  lenged  the  right  of  the  owner  of  a  dam 

upon   the  land   and   repair  breeches   in  t^o  flow  the  other  lands,  the  use  and  eo- 
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the  flowing  of  land  in  order  to  prevent  the  acquisition  of  the  priv- 
ilege by  prescription  may  be  by  disseisin,  or  fraud,  or  any  other 
means,  although  a  merely  temporary  or  accidental  interruption  be- 
cause of  dry  weather,  washing  out  of  the  dam,  necessity  for  repairs, 
and  the  like,  will  not  stop  the  running  of  the  prescription  if  there  be 
no  intent  to  abandon  the  easement.  Breaking  down  the  dam  is  a 
sufficient  overt  act  to  interrupt  the  running  of  the  prescriptive 
period.*  The  prescriptive  right  cannot  be  claimed  when  the  one  as 
scrting  it  altered  his  user  whenever  the  upper  owner  complained  of 
it*  .Where  a  lower  mill  owner  claims  a  prescriptive  flowage  ease- 
ment, but  his  enjoyment  is  interrupted  by  alteration  of  the  marks  by 
an  upper  owner,  in  the  absence  of  allegation  or  proof  to  the  contrary, 
such  trespass,  as  against  the  lower  owner,  will  be  assumed  to  have 
been  committed  before  his  occupancy  had  ripened  into  right* 

582.  Lou  or  abandonment  of  right. —  The  question  whether  or  not 
a  ilowage  right  can  be  lost  by  nonuser  admits  of  some  nice  distim*- 
tions.  Mere  nonuser  is  not  sufficient  to  defeat  this  right,  but  non- 
user  accompanied  by  adverse  user  on  the  part  of  the  owner  of  the 
servient  tenement  will  accomplish  that  result^  To  destroy  the  right 
the  user  on  the  part  of  the  owner  of  the  servient  estate  must  be  ad- 
verse to  the  flowage  easement.  Therefore,  the  owner  of  a  privilege  to 
flow  lands  of  another  does  not  lose  such  right  by  his  grantor's  us<» 
of  the  land  in  the  pasturing  of  his  cattle,  as  such  use  is  not  incon 

Jo^ment  of  the    land    for    purposes    of  the  work  at  once.    Southiresiem  R,  Co. 

flowage  may  not  be  considered  advene,  v.  Mitchell,  69  Ga.  114. 

exclusive,  and   uninterrupted,  so  as  to       The  liability  of  the  owner  of  a  new 

erente  a  right  under  the  statute  of  limi-  milldam,  erected  in  place  of  an  old  one 

tations.    Cohh  ▼.  Smithy  38  Wis.  21.  at  no  greater  height  than  was  permitted 

»  30  Wis.  5fll.  in  the  original  grant,  for  obstructing  the 

*Trenttm  Water  Power  Co.  v.  Raff,  36  wheels  of  a  mill  above  by  back  water 

N.  J.  L.  335.  from  such  new  dam,  based  upon  the  ac- 

'Willey  v.  Hunter,  57  Vt.  479.  quisition  by  nuch  upper  mill  owner,  by 

A  prescriptive  right  to  maintain  flash-  adverse  enjoyment  on  his  part  and  non 

boflrds  on  a  milldnm  cannot  be  acquired  user  of  the  privilege  of  maintaining  his 

wh<»n  they    are    taken    down    whenever  dam  at  the  full  height  on  the  part  of 

complained  of  by  an  upper  mill  owner,  such  lower  dam  o>\'ner  for  a  period   of 

Sumner  v.  Tileston,  7  Pick.  198.  twenty  years,  of  the  right  not  to  havo 

^Henley  v.  Wilson,  77  N.  C.  216.  the  wheels  of  his  mill  obstructed  by  back 

^Chandler  v.  Jamaica  Pond  Aqueduct  water  more  than  they  have  been  at  any 

Corp.  125  Mass.  544;  Buokholder  v.  Sig-  time  during  such  period  of  twenty  years, 

ler,   7   Watts   ft   8,    164;    Patterson   v.  — depends  upon  whether  or  not  the  new 

Street,  3  111.  App.  650.  dam   raises  tho   water  higher  than   the 

The  right  to  maintain  a  milldam  over-  old  dam  had  done  at  any  time    within 

flowing  the  lands  of  a  railroad  company  twenty  years  before  the  erection  of  the 

is  not  lost  by  delay  on  the  part   of    a  new  one,  and,  if  so,  whether  that  raising 

transferee  of  the  license  in  rebuilding  on  invades  the  rights  acquired  by  such  ad- 

the  dertruction  thereof,  where  the  evi-  verse  enjoyment  and  nonuser;  and  does 

denoe  shows  that  such  dela^'  was  not  due  not  depend  upon  the  mere  fact  that  such 

to  laches  on  his  part,  but  to  his  inabil-  wheels     are    notually    more    obstnicted 

ity  to  secure  a  mechanic  who  could  do  since  the  new  dam   was  built  than  at 


1808 


RIGHTS  BETWEEN  INDIVIDUALS. 


[S  5«» 


sistent  with  the  privilege  granted.*  If  the  upper  owner  makes  ad- 
verse use  of  the  property  free  from  the  easement,  however,  for  the- 
prescriptive  period,  the  right  of  flowage  is  lost*  In  one  ease  it  wa> 
held  that  the  right  may  be  abandoned  or  forfeited  by  nonuser;  but 
the  court  adds  that  the  forfeiture  will  not  be  incurred  imless  the 
nonuser  was  for  a  period  sufficient  to  raise  the  presimiption  of  a  re- 
lease or  abandonment.^  But  a  release  cannot  be  presumed  merely 
from  nonuser.  There  must  be  adverse  user  on  the  part  of  the  owner 
of  the  servient  estate  to  effect  that  result.  It  has  been  intimated  that 
a  prescriptive  right  to  flow  the  upper  estate  might  be  lost  under  cir- 
cumstances which  would  not  be  sufficient  to  destroy  a  right  originating, 
in  grant^  But  there  does  not  seem  to  be  any  ground  for  such  a 
contention.  The  foundation  of  a  prescriptive  right  is  the  presump- 
tion of  a  grant,  and  the  right  acquired  under  it  is  equal  to  one  ob- 
tained by  express  grant,  and  cannot  be  lost  except  under  circum- 
stances which  are  necessary  to  destroy  the  granted  right.  Therefore,, 
it  is  held  that  mere  nonuser  does  not  raise  a  presumption  of  the  aban- 
donment of  a  prescriptive  right.*    And  whether  or  not  a  right  to  flow 


anj  time  during  the  preceding  twenty 
years.     Manier  v.  Miners,  6  B.  Mon.  132. 

*8fniih  V,  Moodi4^  Water  Power  Co, 
35  Conn.  392. 

So,  cutting  hay,  digging  out  mud.  en- 
larging and  using  springs  upon  the  land, 
and  occupying  a  portion  of  it  for  a  hen 
yard,  is  not  such  an  adverse  use  of  land 
as  will  extinguish  an  unexercised  right 
of  flowage.  Butter  field  v.  Reed,  160 
Mass.  361.  35  N.  £.  112S. 

The  prescriptive  right  to  flow  land  for 
the  purpose  of  creating  power  for  the 
operation  of  a  mill  is  not  extinguished 
by  the  owner  of  the  servient  tenement 
gathering  timber  from  the  land  flowed, 
unless  such  act  is  inconsistent  with  the 
easement  so  as  to  constitute  an  adverse 
user.    PoUon  v.  (ngram,  22  S.  C.  541. 

The  mere  failure  to  exercise  the  right, 
ncquired  by  prescription,  to  flow  lands, 
during  which  time  the  owner  of  the  ser- 
vient estate  cultivated  them,  does  not 
set  in  operation  the  statute  of  limita- 
tions ac^inst  the  easement,  as  such  pos- 
ression  for  the  purpose  of  cultivation 
was  not  inconsistent  with  it.  Parkins  v. 
Dunhatn,  3  Strobh.  I^.  224. 

That  a  mill  owner  has  lowered  the 
outlet  of  his  pond  so  that  he  can  in  dry 
seasons  draw  the  water  lower  than  be- 
fore, whereby  meadow  lands  formerly 
flooded  have  been  drained  so  that  hay 
can  be  gathered  thereon,  does  not  de- 
prive him  of  the  ri;»ht  to  flow  such  lands 


in  wet  seasons,  where  the  height  of  the 
dam  has  not  been  lowered,  and  for  over 
fifty  years  he  has  exercised  the  right  of 
holding  back  the  water  to  the  height  of 
the  dam.  Bucklin  v.  Truell,  54  X.  H- 
122. 

*Hagard  v.  Robinson,  3  Mason,  272,, 
Fed.  Cas.  No.  6,281  ;  Hathome  v.  Stin- 
aon,  12  Me.  183,  28  Am.  Dec.  167:  Hher^ 
wood  V.  Burr,  4  Day,  244,  4  Am.  Dec^ 
211. 

The  right  to  keep  up  a  pond  and  flow 
land  is  extinguished  by  the  construction 
of  a  mill  further  up  the  stream  and  on 
part  of  the  land  flowed  by  the  pond,, 
which  rendered  it  necessary  to  let  the 
water  out  of  the  pond  in  order  to  oper- 
ate the  upper  mill  the  pond  not  being 
again  raised  except  occasionally  for  the 
purpose  of  flowing  rice,  both  of  the  milU 
being  thereafter  operated  by  means  of 
water  conducted  through  artificial  canals 
until  the  destruction  of  the  upper  mill, 
when  the  mill  owner  attempted  to  again 
raise  the  pond  for  the  purpose  of  oper- 
ating the  lower  mill.  Taylor  v.  Hamp- 
ton, 4  McCord  L.  96,  17  Am.  Dec.  710. 

^Winhnm  v.  McOuire,  51  Ga.  578. 

■.Votoer  V.  Hutchinson,  9  Vt.  242. 

•Poison  V.  Ingram,  22  8.  C.  541:  Wih 
liams  V.  Nehon,  23  Pick.  141,  34  Am. 
Dec.  45;  Weed  v.  Kcenan,  60  Vt.  74,  6 
Am.  St.  Rep.  93,  13  Atl.  804. 

A  right  to  maintain  a  dam  of  suffi- 
cient height  to  set  back  the  water  into 
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lands  acquired  by  prescription  has  been  abandoned  by  nonuser  does 
not  depend  upon  the  length  of  the  nonuser,  but  is  a  question  of  fact 
to  be  determined  from  the  surrounding  circumstances."  The  owner 
of  the  easement  may  estop  himself  from  resuming  it  if  he  has  ceased 
to  use  it  under  circumstances  which  show  an  intention  to  abandon,, 
and  the  owner  of  the  servient  estate  has  changed  his  position  in  such 
a  way  as  to  make  it  inequitable  to  resume  the  exercise  of  the  ease- 
ment* Therefore,  a  lower  mill  owner,  who  has  permitted  an  upper 
proprietor  to  expend  a  large  sum  in  the  construction  of  a  dam  with^ 
in  the  area  in  which  the  lower  proprietor  has  a  vested  right  of  flow- 
age,  may  be  restricted  in  his  right  to  use  flashboards  for  fiowage  pur- 
poses in  consideration  of  an  award  of  damages.®  Prescriptive  rights, 
may  be  abandoned  by  contract.*^  But  they  are  not  lost  by  obtain- 
ing a  license  from  the  owner  of  the  servient  estate.*^  Unity  of  pos- 
session of  the  two  estates  will  extinguish  the  easement  if  it  was  dis- 
used before  the  unity  of  possession,  and  not  revived  during  it.^*  A 
partiti<m  by  tenants  in  common  of  property  on  which  there  had  been 
a  mill  privilege,  but  the  dam  of  which  was  taken  down,  by  an  in- 
stnunent  whit*li  provides  that  neither  the  grantor  nor  his  heirs,  nor 
any  person  claiming  from  or  under  him  or  them,  shall  have  any  right 
or  title  to  the  aforesaid  premises  or  their  appurtenances  or  to  any 
part  or  parcel  thereof,  will  extinguish  the  right  of  flowage.^*  Mere- 
changes  in  the  structure  of  the  dam  do  not  constitute  an  abandonment 
of  the  right.^*  In  Maguire  v.  Bdker^^  it  was  held  that  possession 
for  seven  years  of  land  subject  to  overflow  from  the  back  water  of  a 
milldam  without  its  having  been  overflowed  to  the  full  capacity  of 

a  lake,  being  acquired  by  prescription,  "Hazard  v.  Robinson,  3  Mason,  272,. 
is  not  lost  by  six  years*  nonuser,  as  the    Fed.  Gas.  6,281. 

mere  suspension  of  the  exercise  of  a  Where  the  owner  of  a  mill,  having  the* 
right  is  not  sufficient  to  establish  an  in-  right,  as  against  the  owner  of  an  up- 
tention  to  abandon  it.  Hall  v.  t^Hate,  72  stream  privilege,  to  the  uninterrupted 
App.  Div.  360,  77  N.  Y.  Supp.  282.  flow  of  a  stream  of  water  for  the  pur- 

'' Parkins  v.  Dunham ,  3  Strobh.  L.  224.   pose  of  operating  the  mill,  purchases,  to- 

*McConnell  v.  American  Bronze  Poxc-  gether  with    a    third    person,    the    up- 
der  Mfg.  Co,  41  N.J.  Biq.  447,  5  Atl.  785.   stream  privilege,  no  such  imity  of  title- 

^CornirHl  Mfg.  Co.  v.  Swift,  89  Mich,    is  created  as  will  merge  and  extinguish 
503,  50  N.  W.  ioOl.  all  former  or  special  rights  or  privileges 

'*A  dam  owner  will  lose  all  his  claim  appurtenant  to  the  mill;  and  the  court 
to  existing  prescriptive  fiowage  rights  expressed  the  opinion  that,  had  the  own- 
by  entering  into  a  contract  with  the  cr  of  the  mill  become  the  sole  owner  of 
other  riparian  owners  to  maintain  his  the  up-stream  privilege,  it  would  not 
dam  at  a  specified  height,  and  thus  be  have  extinguished  his  former  rights. — 
exempt  from  liability  for  substantial  at  most  it  would  only  have  suspended 
damages  for  tlowage  caused  by  his  dam;  them.  Tucker  v.  Jetcett,  11  Conn.  311. 
and  the  covenants  of  his  contract  will  "Hamilton  v.  Farrar,  128  Mass.  492. 
not  be  held  dependent  on  his  pre-existing  ^^Keller  v.  Sfoltz,  71  Pa.  356. 
rights.     Stinson  v.  Gardiner,  33  Me.  94.        "  57  Ga.  109. 

"Fcrrwi  v.  Garfield,  37  Vt.  304. 
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the  dam  on  account  of  the  defective  condition  thereof  does  not  re- 
lieve the  land  of  such  servitude  in  the  absence  of  anything  to  show 
an  intention  on  the  part  of  the  mill  owner  to  abandon  his  right  to 
use  such  dam  to  its  full  capacity.  But  that  decision  seems  to  place 
the  emphasis  in  the  wrong  place.  The  loss  of  right  does  not  dep^id 
upon  intention  to  abandon,  but  upon  the  adverse  use,  and  if,  under 
the  statute,  seven  years  is  sufficient  to  gain  an  adverse  use,  and  sudi 
use  is  maintained  for  the  requisite  period,  the  fiowage  easement  is 
lost,  regardless  of  the  intention  of  its  owner.  The  admission  by  the 
claimant  of  the  easement  is  conclusive  that  it  does  not  exist.***  In 
an  action  against  a  riparian  proprietor  by  another  riparian  pro- 
prietor for  damages  which  have  resulted  from  the  backing  of  water 
upon  the  land  of  the  plaintiff,  by  means  of  a  dam  which  the  defend- 
ant claims  a  right  by  prescription  to  maintain,  the  defendant  has 
the  burden  of  proving  that  his  right  by  prescription  has  not  been  lost 
by  the  adverse  possession  of  the  plaintiff  and  those  under  whom  ho 
claims.  It  seems  that  the  rule  would  not  be  the  same  in  a  case  where 
the  defendant  claimed  the  right  to  maintain  the  dam  by  virtue  of  an 
express  grant.^^ 

663.  Title  to  land  flowed.  To  entitle  one  to  maintain  a  pond  on  an 
other's  property,  he  need  not  have  title  to  the  soil,  and  tlierefore  tlie 
grant  of  a  right  to  maintain  the  pond  will  not  carry  such  title.*  And 
a  prescriptive  right  to  flow  the  land  will  not  give  title  to  the  soil.- 
An  agreement  to  take  a  certain  annual  compensation  for  injuries 
caused  by  flowage  is  not  an  agreement  for  a  sale  of  land  within  the 
statute  of  frauds.^  But  the  owner  of  the  easement  has  an  interest  in 
the  pond  which  cannot  be  interfered  with,  either  bv  the  upper  owner  or 
by  strangers,  by  placing  structures  in  it  which  will  interfere  wdth  the 
enjoyment  of  the  easement*  The  owner  of  the  land,  and  not  of  the 
easement,  is  entitled  to  use  the  land,  liowevcr,  and  he  may  make 

"The  admission  of    a  mortgagor    in  *Den  ex  dem,  Orcen  v.  Harman,  15  N. 

possession  that   he  does  not    hold    the  C.  ( 4  Dev.  I^. )   158 :  Bartholometc  v.  Ed 

right  to  dam  water   back    on   adjoining  wardSy  1  Houst.  (Del.)  17;  Den  ex  dem. 

propcrtj'   adversely    is    binding    on    the  Kvvrett  v.  Dockeryy  52  N.  C.    (7  Jonet« 

mortgagee.    Betts  v.  Davenport,  3  Conn.  L.)  390;  Terre  Haute  d-  I.  R.  Co,  v.  Z«fc- 

286.  ncr,  15  Ind.  App.  273,  42  N.  E.  756;  De 

"Rhodes  v.  Whitehead,  27  Tex.  304,  84  Lancey  v.  Pieparas,  138  N.  Y.  26.  33  N. 

Am.  Dec.  631.  E.  822,  Atfirminjr  63  Hun,  169,  17  N.  V. 

'  A  deed  of  a  piece  of  land  "together  Supp.  681 ;   Cocheco   Mfg.  Co.  v.  Straf- 

with    the   mill    privilege,    sawmill,    and  ford,  51  N.  H.  455. 

erections  belonging  to  the  same ;  and  al-  ^ffhort  v.  Woodward^  13  Gray,  86. 

so  the  pond  or  flowage  above  the  said  *Cornwell  Mfff.  Co.  v.  fixcift,  89  Mich. 

mill,"  conveys  no  right  to  the  soil  of  the  503.  50  N.  W.  1001. 

mill  pond,  but  onlj'  an  easement  to  dam  Equity  has  jurisdiction   of  a  bill    to 

the  water  and  overflow  the  land  for  tlie  prevent  interference  with  an  easement  of 

purpose  of  the  mill  below.     Herbert  son  flowage  by  the  building  of  a  railroad  etn- 

V.  Cunningham,  14  X.  B.  235.  bankment.  where  the  statute  gives  juris- 
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such  use  of  it  as  he  can  without  infringing  the  rights  of  the  owner 
■of  the  easement.  The  landowner  has  the  right  of  placing  booms  and 
wharves  in  the  water.*  The  owner  of  the  easement  cannot  remove 
from  the  property  subject  to  the  easement  an  ordinary  fence  placed 
on  the  property  to  facilitate  its  use  for  pasturage  purposes.^  The 
rights  of  fishery  are  in  the  owner  of  the  soil.^  And  he  has  the  right 
to  remove  the  ice  from  the  pond,*  which  right  is  limited  only  by  the 
K-ondition  that  in  removing  it  he  must  not  remove  such  a  quantity  of 

diction  in  all  cases  of  nuisance.    Boston  46  N.  Y.  Supp.  022 ;  Bigelow  ▼.  Shaw,  65 

Water   Potcer    Co,  v.  Boston   d    W.  R.  Mich.  341,  8  Am.  St.  Rep.  902,  32  N. 

^orp.  16  Pick.  512.  W.  800. 

^Jordan    v.  Woodward,    40   Me.    317;  One  by  merely  backing  the  waters  of 

J'inleif  V.  Eershey,  41  Iowa,  3S9.  a  non-navigable  stream  does  not  gain  a 

*8mith  v.  lAingeicald,  140  Mass.  205,  right  to  enter  and  take  the  ioe  formed 

4  N.  K.  571.  in  such  back  water  over  the  land  of  an- 

'Thc  easement  acquired  by  the  gran-  other.     Julien    y.    WoodsmaU,  82    Ind. 

tee  of  flowage  does  not  entitle  him,  as  568. 

against  the  owner  of  the  fee,  to  main-  An  injunction  will  not  be  granted  at 

tain  on  the  shore   a    notice   forbidding  the  suit  of  a  mill  owner  who  received 

fishing  in  the  pond.    Sullings  v.  Carter,  the  mill  together  with  the  water  right 

105  Mich.  392,  63  N.  W.  411.  in  the  river,  to  restrain  an  upper  owner 

A  riparian  owner's  right  of  fishery  is  who  owns  the  land  under  the  mill  pond 
not  devested  or  extinguished  by  any  leg-  from  taking  ice  from  the  river,  when  it 
Jslative  act  condemning  the  land  to  the  is  not  shown  that  the  taking  of  the  ice 
use  of  another  for  mill  purposes,  unless  materially  reduced  the  flow  of  water 
the  words  of  the  grant  conferring  the  through  plaintiff's  mill.  Lathrop  v. 
authority  to  construct  the  dam  plainly  Haley,  81  Iowa,  649,  47  N.  W.  878. 
indicate  that  such  was  the  intention  of  Ownership  of  the  "water  privileges 
the  legislature.  Uolyoke  Water-Power  belonging  to"  a  milldam,  and  the  right- 
Co.  ▼.  Lyman,  15  Wall.  500,  21  L.  ed.  ful  maintenance  of  the  dam  at  his  oviti 
133.  expense,  does  not  authorize  such  owner 

But  one  who  consents  to  the  flowing  to  enter  upon  the  land  of  another  and 
of  his  land  by  means  of  a  dam  in  consid-  take  the  ice  formed  over  such  land  in  the 
cration  of  the  right  to  use  the  pond  so  waters  of  tho  dam.  Julien  v.  Wood- 
created  as  a  highway,  and  for  Ashing  small,  82  Ind.  568. 
and  boating  purposes,  and  thereafter  re-  A  Connecticut  case  is  out  of  harmony 
leases  all  easements  and  rights  therein  with  the  rale  on  this  subject  in  holding 
'except  the  privil^e  of  using  a  limited  that  the  owners  of  the  water  of  a  mill 
jiupply  of  water  from  the  pond  for  mill-  pond  ovm  the  ioe  formed  upon  it,  and 
ing  purposes,  thereby  loses  the  right  to  the  riparian  proprietors  have  no  right, 
fish  in  any  part  of  the  pond,  even  that  as  owners  of  the  soil,  to  remove  it. 
portion  of  it  over  his  own  lands.  SidweU  Mill  River  Woolen  Mfg.  Co,  ▼.  Smith,  34 
V.  Oreig,  32  App.  Div.  212,  40  N.  Y.  Conn.  462, 
ISupp.  968,  53  N.  Y.  Supp.  1115.  But  in  a  subsequent  case  it  was  held 

*  Abbott  v.  Cremer   (Wis.)  95  N.  W.  that,  since  the  ice  on  a  mill  pond  be- 

387 ;  Reysen  v.  RoaiSy  92  Wis.  543,  66  longs  to  the  owner  of  the  soil,  and  not 

N.  W.  599 ;  Allen  v.  Weber,  80  Wis.  531,  to  the  owner  of  the  right  to  flow,  a  stat- 

14  L.  R.  A.  361,  27  Am.  St.  Rep.  51 »  50  ute  making  applicable  to  one  desiring  to 

N.   W.   514;    Higgins   v.   Kusterer,   41  build  a  dam  to  create  an  ice  pond  the 

Mich.  318,  32  Am.  Rep.   160,  2  N.  W.  provisions  of  the  statute  regulating  the 

13;  Dodge  v.  Berry,  26  Hun,  246;  Searle  proceedings  for  assessing  the  damages 

v.  Gardner  (Pa.)   12  Cent.  Rep.  420,  13  tor  flowage  for  mill  purposes  will  not 

Atl.  835 ;  Brooki>ille  d  M,  Hydraulic  Co,  give  a  right  to  the  ice  on  the  pond  so 

V.  Butler,  91  Ind.  134,  46  Am.  Rep.  580;  created.     Qeer  v.  BookweUf    65    Conn. 

ffaeleton  v.  Webster,  20  App.  Div.  177,  816,  32  Atl.  024. 
Vol.   TI.— Watbbs,  116. 
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water  as  to  interfere  with  the  rights  of  the  mill  owner.*  The  own- 
ership of  the  ice  does  not  prevent  the  mill  owner  from  operating  his 
mill  in  the  usnal  manner,  although  the  ice  is  thereby  injured  or  de- 
stroyed.*^ But  the  mill  o^vner  will  be  liable  if  he  needlessly  and 
wantonly  draws  down  the  water  so  as  to  injure  the  ice."  It  has  been 
held  that  the  grantee  of  the  right  to  overflow  lands  by  means  of  a 
dam,  without  limitation  as  to  the  use  to  which  the  waters  may  be  ap- 
plied, may  remove  the  ice  from  over  siich  land  if  he  needs  the  water 
in  its  congealed  form.*'  And  if  the  owner  of  the  pond  has  acquired 
title  to  the  soil,  he  has  title  to  the  ice."  The  lessee  of  a  mill  and  of 
a  water  power  and  rights  of  flowage  appurtenant,  but  who  is  not  a 
riparian  owner  on  the  pond,  nor  the  owner  in  fee  of  the  bed  thereof,, 
cannot  maintain  trespass  against  one  who  goes  on  the  pond  when 
frozen,  places  timbers  thereon,  and  cuts  and  removes  ice  therefrom,, 
where  his  right  of  flowage  is  not  interfered  with,  or  his  water  sup- 
ply lessened.*^  A  grant  of  land  subject  to  an  easement  of  flowage 
for  mill  purposes  entitles  the  grantee  to  receive  the  rent  payable 
therefor,  notwithstanding  an  exception  in  the  ocMiveyance  of  the  right 
to  flow  the  land,  since  the  reservation  is  invalid  because  appertaining 
to  a  thing  which  the  grantor,  having  conveyed,  had  no  right  to  grant, 
and  because  the  thing  reserved  does  not  issue  out  of  the  thing  granted 
in  the  deed.** 

II.  Who  is  liable  for  damming  back  water. 

564.  Whoever  causes  injury  may  be  sned. —  The  casting  of  the  wa* 
ter  upon  the  land  of  the  upper  proprietor  is  a  trespass  or  a  nuisance, 
and  the  one  who  commits  the  act  or  contributes  to  it  is  liable  for  the 
injury  caused  by  his  act  Thus,  a  mill  owner,  who  is  also  the  owner 
of  a  reservoir  dam,  is  responsible  for  the  flowage  caused  thereby,  and 
that  others  may  be  benefited  by  the  water  saved  thereby  does  not  in 
the  least  relieve  him  from  liability,  though  their  dams  and  mills  be 
nearer  the  reservoir  than  his  own.*  It  is  not  essential  to  a  party's 
liability  in  damages  for  injury  caused  by  the  back  water  of  a  dam 
which  he  erected,  that  he  should  own  the  freehold  of  the  whole,  or 

•Hotre  V.  Andrewc8y  62  Conn.  398,  26  "Mper  v.  Whitaker,  65  How.  Pr.  376. 

At).  394;  Bigelow  ▼.  8hatc,  65  Mich.  341,  ^Wright  v.  Woodcock,  86  Me.  113,  25 

B  Am.  St.  Rep.  902,  32  N.  W.  800.  L.  R.  A.  499,  29  Atl.  953. 

^'^Hiwen^t  v.  Kelley,  78  Me.  445,  57  Am.  ^^Reyaen  v.  Ro€Ue,  92  Wis.  543,  66  N. 

Rep.  813.  6  Atl.  868.  W.  599. 

^^Eidemiller   Ice    Go.    ▼.    Quthrie,    42  ^Pollock  ▼.  Cronise,  12  How.  Pr.  363w. 

Neb.  238.  28  L.  R.  A.  581,  60  N.  W.  717 ;  ^DingUy  v.  Onrdincr,  73  Me,  63. 
fiievens  v.  Kelley,  78  Me.  446,  67  Am. 
Rep.  813,  6  Atl.  808. 
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that  of  a  part,  of  the  land  on  which  the  dam  is  situated.*  In  case  the 
injury  is  done  by  an  agent  without  the  knowledge  or  consent  of  his 
principal,  the  agent  alone  is  liable  unless  the  principal  continues  the 
wrong  after  having  an  opportunity  to  abate  it.^  Under  the  rule  that 
the  one  who  is  liable  for  the  commission  of  the  wrongful  act  is  an- 
swerable for  the  injury  done  thereby,  the  lessee  of  water  power  of 
a  dam  belonging  to  canal  conomissioners  is  liable  for  the  overflow  of 
an  island  in  the  stream  above  caused  by  the  raising  by  such  lessee 
of  the  height  of  the  dam  by  means  of  flashboards,  although  the  same 
were  put  on  with  the  consent  of  the  canal  superintendent.*  A  cor- 
poration, which  must  act  only  through  agents,  is  ordinarily  respon- 
sible for  the  acts  of  its  agents  and  will  be  held  liable  for  their  flood- 
ing of  private  property  unless  it  can  show  that  the  act  was  done 
against  its  consent.  And  it  may  be  sued  jointly  with  the  responsible 
agent. '^  A  corix)ration  cannot  escape  liability  by  the  fact  that  the 
act  was  authorizexl  by  its  charter,  since,  if  the  obstruction  was  neces- 
sary, it  would  be  a  taking  of  property  for  which  compensation  must 
be  made;  and,  if  it  was  not  necessary,  the  charter  cannot  be  held  to 
have  authorized  it.*  But  stockholders  of  a  corporation  organized  for 
the  maintenance  of  a  reservoir  dam  cannot  be  made  individually  lia- 

^Dormofi  t.  AnieSf  12  Minn.  451,  Gil.  of    the    contractors    thereof.      Cobb     v. 

347.  Smith,  38  Wis.  21. 

'  In  an  action  by  the  owner  and  oper-  ^Economy  Light  d  P.  Co,  ▼.  Cutting^ 

ator  of  a  cotton  mill  driven  by  water,  49  111.  App.  422. 

against  an  owner  of  a  mill  on  the  same  '  In  an  action  for  maintaining  a  con- 
stream,  to  recover  damages  for  the  un-  tinning  public  nuisance,  which  consists 
lawful  raising  of  a  stream  below,  the  of  an  embankment  which  causes  an  over- 
facts  that  one  of  the  defendants  is  the  flow  of  plaintiff's  lands,  a  railroad  com- 
wife  of  the  other,  as  well  as  the  owner  pany  may  be  joined  with  the  receiver  of 
in  fee  of  the  land  upon  which  the  dam  its  property  as  defendant.  8t.  Louis,  A. 
was  unlawfully  raised,  and  that  her  hus-  d  T.  R.  Co.  v.  Trigg,  63  Ark.  536,  40  S. 
band  was  in  possession  of  the  land,  do  W.  579. 

not,  as  a  matter  of  law,  disentitle  the  Where  one  railroad  company  organ- 
plaintiff  to  a  verdict  against  both.  Sirw'  ixes  another  as  a  mere  instrument  to 
tn&ns  V.  Broton,  5  R.  I.  299,  73  Am.  Dec.  construct  a  section  of  its  roadway,  and 
66.  buch  company  in  constructing  such  road- 

When  a  flowage  of  another  s  privilege  way  builds  a  culvert  or  passageway  foi' 

has  been  caused  by  trustees  of  a  deceased  the    water    of    a    natural    stream,    over 

person's  estate,  damages  cannot  be  re-  which  the  roadway  leads,  of  insufficient 

covered  in  a  case  action  brought  against  capacity,  so  as  to  obstruct  the  flow  of 

those    representatives   as    executors   for  the  water  and  cause  an  overflow  of  adja- 

acts  ultra  vires   if  done  by  executors,  cent  lands,  both  companies  will  be  liable 

Plimpton  V.  Richards,  59  Me.  115.  to  the  owner  of  such  lands  for  the  in- 

But  a  cestui  que  trust,  as  well  as  the  jury  thus  caused.  Kankakee  d  8.  R. 
trustee,  is  liable  for  damages  occasioned  Co.  v.  Horan,  131  111.  288,  23  N.  E.  621. 
by  the  continuance  of  the  flowage  of  *A  water  company  is  liable  for  dam- 
land  by  a  milldam,  where  their  answer  ages  to  land  by  the  overflow  thereof 
does  not  deny  interest,  but  only  that  the  caused  by  the  cutting  of  its  ditch,  con- 
dam  was  wrongfully  maintained,  and  structed  across  and  damming  up  ravines 
ihey  claim  to  have  the  right  to  maintain  and  gulches,  so  as  to  turn  flood  waters 
the  same  as  grantees  and  assigns  of  on«  on  such  land,  instead  of  cutting  it  so  a& 
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ble  for  the  injuries  caused  by  the  flowage  therefrom  in  the  absenor^ 
of  express  statutory  provision,'  So  far  as  parties  contributing  to  the 
injury  act  in  the  same  right,  they  may  be  joined  as  defendants  in 
an  action.®  Thus,  two  riparian  proprietors  of  opposite  sides  of  a 
creek,  eadi  of  whom  constructs  a  dam  from  an  island  in  midstream 
to  his  own  shore,  the  joint  effect  of  which  is  to  cause  an  overflow  of 
lands  of  an  upper  riparian  owner,  are  properly  joined  as  defendants 
in  trespass  on  the  case ;  and  a  verdict  against  one  and  excusing  the 
other  will  be  sustained.*  But  if  the  acts  of  the  wrongdoers  were  sep- 
arate, they  cannot  be  sued  jointly,  although  the  acts  of  all  of  them 
contributed  to  the  injury.^®  The  death  of  one  of  three  persons  sued 
for  wrongfully  throwing  the  water  back  on  the  wheels  of  an  upper 
mill  is  no  ground  for  abating  the  action."  But  a  release  by  a  land- 
owner to  one  of  several  owners  of  a  water  privilege  who  join  in  rais- 
ing the  dam  to  the  injury  of  such  landowner  will  release  all  of  the 
wrongdoers,  although  it  provides  that  it  shall  not  affect  any  person 
interested  in  the  dam  except  the  one  named.^*  In  case  the  dam  which 
<*.aused  the  injury  is  owned  jointly  by  several  owners,  one  may  be 
.sued  separately  for  the  injury  inflicted  by  it,  since  each  is  respon- 
sible for  the  whole  injury.**  One  co-owner  is  liable  for  injury  to 
the  joint  property  or  to  the  separate  property  of  his  joint  tenant" 

to  turn  them  into  ravines  and  ^Iches,  tort  feasors,  but  each  is  liable  only  for 

which  would  have  prevented  injury  to  such   part  of   the  damage  as    his  own 

the    plaintiff's    land.     Turner    v.    Tuo-  wrongful   acts   cause.     Ames   ▼.   Dortet 

lumne  County  Water  Co,  26  Cal.  397.  Marble  Co.  G4  Vt.  10,  23  Atl.  857. 

Where  a  canal  company,  in  construct-  A  joint  action  cannot  be  maintained 

ing  a  dam  in  a  river,  is  not  acting  under  against  the  owners  of  two  damn  for  the 

a  public  franchise,  it  is  liable  for  inju-  Howinsr    of    lands    by    the    back    water 

Ties  inflicted    upon   adjoining   landown-  therefrom,  where  they  were  constructed 

ors  by  causing  the  stream  to  overflow,  independently  of  each  other  and  at  dif* 

Toicnes  v.  Augusta,  46  S.  G.  15,  23  S.  £.  ferent  times  in  different  channels  of  the 

1IS4.  same  river.     IjuU  v.  Fox  d  W.  Improv, 

So  long  as  a  corporation  maintains  its  Co.  19  Wis.  100. 
dam  under  authority  rightfully  granted  A  cause  of  action  against  two  jointly 
by  the  state,  it  will  not  be  permitted  to  for  erecting  a  milldam  cannot  be  joined 
say  that  its  dam  is  built  somewhat  high-  with  a  cause  of  action  against  one  of 
er  than  is  absolutely  necessary  to  carry  them  for  continuing  it.     Mines  v.  Jar- 
out  nome  of  its  corporate  purposes.     It  rett,  2C  S.  C.  480,  2  S.  E.  393. 
must  pay  damages  to  the  land  actually  ^Sumner  v.  Tileston,  4  Pick.  308, 
overflowed.     Charnley  v.   Shavoano  Wa-  ^^Delong  v.  Curtis,  35  Hun,  94. 
ter  Potrer  d  River  Improv.  Co.  109  Wis.  "Lotr  v.  Mumford,  14  Johns.  428,  7 
663,  53  Tv.  R.  A.  895,  85  N.  W.  507.  Am.  Dec.  409. 

^Norton  v.  Hodges,  100  Mass.  241.  "  One  joint  tenant  may  sue  the  other 

^Wihon  V.  Myers,  11  N.  C.  (4  Hawks)  for  flowing  the  lands  belonging  to  the 

73.  15  \m.  Doc.  510.  joint  estat-e  for  the  exclusive  benefit  of 

^Wright  v.  Cooper,  1  Tyler  (Vt.)  425.  his  mill,  as  such  exclusive  appropriation 

*®  When  different  acts  of  the  same  kind  amounts  to  an  ouster.    Jones  ▼.  Weatk- 

bj'   independent   lower   riparian   owners  ershee,  4  Strobh.  L.  50,  51  Am.  Dec  653; 

obstruct  the  flow  of  a  natural  stream.  Great  Falls  Co.   v.   Worster,   15  N.  H. 

both   contributing   to   injure   an    upper  412;  Odiome  v.  Lyford,  9  N.  H.  502,  32 

proprietor,  the  wrongdoers  are  not  joint  Am.  Dec.  387. 
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And  the  owner  of  an  interest  in  property  is  liable  for  injuring  die 
interests  of  other  persons.*^  In  a  suit  for  damages  for  the  penning 
back  of  water  the  recovery  must  be  limited  to  the  time  of  defend- 
ant's death,  in  case  he  dies  pending  suit,  and  his  administrator  is 
substituted  as  defendant  in  the  action.^® 

666.  One  who  has  parted  with  title. —  Since  the  casting  of  water  on 
the  property  of  the  upper  owner  is  a  wrongful  act,  the  one  responsible 
therefor  cannot  relieve  himself  of  liability  by  parting  with  title  to 
the  property  on  which  the  dam  is  located.*  And  if  he  conveys  with 
covenants  of  warranty  he  will  continue  liable  for  injuries  done  aft- 
er he  has  parted  with  the  title.*  So,  if  he  reserves  an  interest  in 
the  dam  or  pond,  he  will  be  held  liable  for  the  injuries  which  occur 
after  he  makes  the  transfer.*  And  one  whose  land  is  overflowed  by 
the  erection  of  a  milldam  will  not  be  prevented  from  recovering  judg- 
ment against  the  person  originally  erecting  and  owning  the  dam  by 
the  fact  that  such  owner  has  conveyed  it  to  another,  where  the  con- 
veyance was  with  the  intention  of  hindering  and  delaying  him  in 
the  recovery  of  his  damages,  as  such  conveyance  as  to  him  is  fraud- 
ulent and  void  under  the  statute  relating  to  conveyances  fraudulent 
as  to  creditors.*     It  is  not  necessary  tJiat  the  grantees  of  the  right  to 

"  A   flowage  by  a  mortgagee  of   the  may  maintain  an  action  against  the  per- 

mortgaged  premises  by  a  dam  created  on  son  who  erected  it  for  injuries  sustained 

other  land  belonging  to  the  mortgagee,  after  the  wrongdoer  has  conveyed   the* 

and  unauthorized  by  the  nature  of  the  dam    to    a  third    person.     Prentiss    v. 

mortgage,  is  a  tortious  act,  and  cannot  Wood^  132  Mass.  486. 

be  regarded  as  a  possession  under  the  But  in  one  case  it  was  held  that  an 

mortgage  title.     Great  Falls  Co.  v.  Wor-  action  will  not  lie  against  the  owner  of 

nier,  15  N.  II.  412.  a   mill   pond   by  an     adjoining     owner 

One  who  purchases  premises  subject  to  whose    premises    have    been    overflowed 

a  mortgage  is  not  entitled,  under  La.  thereby  where  the  mill  pond  had  been 

Civil  Code,  462,  art.  48,  to  erect  a  dam  leased  to  a  third  person,  who  was  in 

lower  down  the  stream  whereby  the  op-  possession,  and  no  notice  was  given  to 

eration  of  a  mill  on  the  mortgaged  prera-  the  owner  of  the  pond  of  the  condition 

ises  iH  completely  impeded.     Boatner  v.  of  the  premises  prior  to  the  commence- 

Hendcrson,  5  Mart.  N.  S.  186.  ment  of  the  suit,  nor  is  it  shown  that 

^Reagan  v.  Grim,  13  Pa.  508.  he    knew    of  its    condition.     Miller    v. 

^Bean  v.  Hinman,  33  Me.  480 :  Plumer  Church,  2  Thomp.  &  C.  259. 

V.  Harper,  3  N.  H.  88,  14  Am.  Dec.  333;  'Waggoner  v.  Jermaine,  3  Denio,  306, 

Lohmiller  v.  Indian  Ford  Water  Power  45  Am.   Dec.   474 :    Blunt  v.   Aikin,    15 

Co.  51  Wis.  683,  8  N.  W.  001.  Wend.  522,  30  Am.  Dec.  72,  limited,  in 

The  fact  that  a  railroad  company  has  which  it  was  held  that  an  action  on  the 

leased  its  road  and  appurtenances  to  an-  case  will  not  lie  against  one  who  erected 

other  does  not  deprive  one  injured  by  a  a  dam  and  flowed  land,  if  the  premises 

dam  built  by  it  of  his  right  of  action  have  pasbed  into  possession  of  third  per- 

against   such   company,   the  dam   being  sons  who  occupy  them  as  their  own,  and 

the  primary  and  continuing  cause  of  the  not  as  tenants  of  the  one  who  built  the 

injury  complaino<l  of.     Avdrrson  v.  Cin-  dam. 

einnati  Southern  R.  Co,  80  Kv.  44,  5  8.  *Curtice  v.  Thompson,  19  N.  H.  471. 

W.  49.                                           *  *PurcrU  v.  MTallum,  IS  N.  C.  (1  Dev. 

A  mill  owner  whose  mill  is  injured  by  &  B.  L.)  221. 

a  dam  erected  and  kept  up  without  right  A  statute  providing  that  a  person  ere- 
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draw  and  use  water  from  the  power  created  bj  a  dam  should  be  made 
parties  to  a  suit  against  the  proprietors  by  the  owners  of  lands  in- 
jured by  overflow  of  back  wat^,  for  the  abatement  of  the  dam.^ 
Since  the  wrongdoer  cannot  absolve  himself  from  responsibility  by 
relieving  himself  of  the  title  to  the  property,  a  railroad  company 
which  constructs  an  embankment^  and  erects,  as  a  part  of  a  culvert, 
a  bridge  upon  a  public  street,  which  is  used  by  the  public  so  that 
it  has  become  the  property  of  the  city,  is  liable  for  damages  from 
back  water  caused  partly  by  such  bridge.*  The  rule  applies  with 
full  force  to  the  owner  of  property  who  leases  it  with  a  nuisance  on 
it.  The  general  rule  is  that,  under  sudi  circumstances,  the  lessor  is 
responsible  for  injury  to  a  stranger  by  nuisances  which  he  has  placed 
upon  the  property  and  left  there  when  he  makes  his  lease.  And 
therefore  the  owner  of  land  on  which  are  a  milldam  and  two  miUs, 
who  leases  eac^  of  the  mills  to  a  separate  tenant,  is  liable  to  one 
whose  land  is  overflowed  by  the  acts  of  the  tenants  in  penning  back 
the  water  by  means  of  the  dam.'' 

666.  Purchaser  of  property. —  One  who  purchases  or  leases  a  dam  is 
not  liable  for  the  injury  caused  by  the  backing  of  water  on  adjoining 
land  of  a  third  person  merely  because  he  continues  the  dam.  To 
render  him  liable  he  must  have  notice  that  the  dam  constitutes  a 
nuisance,  and  be  requested  to  remove  it^  Such  purchaser  is  not 
liable  for  the  injuries  caused  before  he  acquired  title,  but  only  for 

ating  a  nuisance  by  erecting  a  mill  or  ▼.  Glean,  14  N.  J.  L.  36,  25  Am.  Dec 

dam  shall  not  be  liable  for  the  continu-  497. 

ance  of  the  nuisance  after  a  conveyance  The  grantee  of  a  railroad  is  not  liable 

of  the  mill  and  dam  applies  only  to  a  for  injury  to  an  owner's  land  from  the 

bona  iide  sale,  and  not  to  a  feigned  or  depositing  of  coal  slack  thereon  from  the 

fraudulent  one.     Ihid.  railroad,  occasioned  by  the  inadequacy  of 

^Netcell  V.  Smith,  26  Wis.  6S2.  a    culvert    constructed    by    the    former 

^Houston  A  G,  N.  R.  Co.  ▼.  Parker,  50  owner  of  the   railroad,   until   notice  to 

Tex.  330.  abate  such  nuisance  is  given.     Wabash 

^Breathaur  v.  Bohter,  23  U.  0.  Q.  B.  R.  Co.  ▼.  Sanders,  47  III.  App.  436. 

317.  Where  the  defendant's  grantor  erected 

^Central  Trust  Co.  ▼.  WahoBh,  Si.  L.  d  the  dam  complained  of,  the  mere  fact 

P.  R.  Co.  57  Fed.  441:  DeLaney  v.  Gear-  that  the  defendant  continued  to  use  it 

^y  C.  d  y.  R.  Co.  58  S.  C.  367,  79  Am.  does  not  make  him  the  author  of  the  in- 

St.  Hep.  843,  36  S.  £.  699;   Conhocton  jury  so  as  to  obviate  the  necessity  of  a 

/?/on€  Road  v.  Buffalo,  K.  Y.  d  E.  R.  Co.  request  for  its  removal  before  an  action 

ol  N.  Y.  573,  10  Am.  Rep.  646,  Revers-  will  lie  against  the  grantee.     Johnson  ▼. 

ing  52  Barb.  300;  Woodman  v.  TuftSj  9  Lewis,  13  Conn.  303,  33  Am.  Dec.  405. 

N.  H.  88 :  Plumer  v.  Harper,  3  N.  H.  88,  A  railroad  company  is  not  liable  for 

14  Am.  Dec.  333;  Grigsby  v.  Clear  Lake  damages  from  a  nuisance  created  by  an 

Waterworks  Co.  40  Cal.  396;  Castle  v.  embankment  across  a  water  course  with 

fimith   (Cnl.)   36  Pac.  859;  Orvis  v.  El-  a  culvert  insufTicient  to  carry  all  water 

mtro,  C.  d  N.  R.  Co.  17  App.  Div.  187,  which    may    reasonably  be  expected    to 

45  N.  Y.  Supp.  367 ;  Felker  v.  Calhoun,  flow  therein,  resulting  in  the  overflow  of 

64  Gr.  514;  Philadelphia  d  R.  R.  Co.  v.  land  by  back  water,  where  it  did  not 

fin^ith.  27  L.  R.  A.  131,  12  C.  C.  A.  .384,  construct  the  road,  but  operates  it  under 

28  r.  S.  -App.  134,  64  Fed.  679 ;  Pierson  a  lease,  unless  it  is  s^hown  to  have  knowl- 
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thoee  inflicted  thereafter.^  And,  tlierefore,  if  the  injnry  was  complete 
before  he  acquired  title,  he  is  not  liable  for  any  damages.*  But  in  case 
of  the  transfer  of  property  belonging  to  public  service  corporations. 
the  l^slature  may  render  the  grantee  liable  for  injuries  caused  by 
conditions  which  were  created  by  the  grantor;  and  therefore,  under 
a  statute  permitting  a  railroad  corporation  to  succeed  to  the  rights 
and  duties  of  another  as  to  the  running  of  the  road,  and  making  it 
subject  to  all  the  legal  obligations  then  resting  upon  the  former  ooi^ 
poration,  it  is  bound  to  maintain  a  culvert  under  the  railroad 
track  in  such  a  way  that  it  will  not  dam  back  the  water  flowing  in 
the  stream.*  So,  a  new  corporation  formed  by  the  oonBolidation  of 
two  other  corporations,  one  being  the  original  owner  of  a  railroad  and 
the  other  it^  lessee,  is  subject  to  a  provision  in  the  charter  of  the  for- 
mer company  imposing  upon  it  a  duty  to  leave  all  streams  crossed 
by  its  roadway  in  such  condition  as  not  materially  to  destroy  their 
usefulness,  and  is,  therefore,  liable  for  injuries  to  the  land  of  an  own- 
er from  the  overflow  of  water  thereon  from  a  stream,  the  flow  of 
which  is  obstructed  by  the  piling  of  a  bridge  across  such  stream,  to- 
gether with  the  piling  of  an  old  bridge  which  was  not  removed  when 
the  present  bridge  was  built  by  the  lessee  company  with  a  longer 
span,  and  which,  since  the  consolidation,  has  been  maintained  and 
used  by  the  new  corporation;  and  in  such  case  no  notice  or  request 
to  abate  the  nuisance  is  necessary  before  the  bringing  of  the  action.' 
So,  an  agent  who  merely  carries  on  a  mill  for  the  owner's  benefit  is 
not  liable  because  its  dam,  a  permanent  structure,  was  maintained 
at  too  great  a  height  to  the  injury  of  an  upper  mill  owner.*  A  lessee 
is  not  responsible  for  conditions  created  by  his  lessor  and  which  he 
has  no  authority  to  modify.^  In  an  action  against  a  railroad  com- 
pany for  damages  alleged  to  arise  from  the  erection  of  a  roadbed 

edge  that  it  is  maintaining  a  nuisance.  *Lei'i  L.  Broicn  Paper  Co,  y.  Deatiy  12.3 

Missouri  P,  R.  Co,  v.  Wehsicr,  3  Kan.  Mass.  267. 

App.  106,  42  Pac.  845.  ^The  lessee  of  land  will  not  be  eom- 

'AnderBon  v.  Hubble,  93  Ind.  570,  47  pelled  to  construct  a  tumbling  bay  for 

Am.  Rep.  304.  the  discharge  of  the  water  of  a  river  so 

*Bis€r  v.  Ottumtca  Hydraulic  Power  as  to  prevent  the  overflow  of  plaintiff's 

Co.  70  Iowa,  146,  30  N.  W.  172.  land,  where  such  construction  would  he 

A  mill  owner  is  not  liable  for  injuries  a  waste  upon  the  estate  of  the  lessor. 

to  land  farther  up  the  stream  by  the  set-  Alder  v.  Savill,  5  Taunt.  454. 

ting  back  of  water  by  a  sluiceway  under  A  riparian  proprietor  injured  by  the 

a  road  which  his  predecessor  in  title  had  negligent    construction    of    a     railroad 

changed  with  the  consent  of  the  proper  bridge    cannot    recover    from   a    lessee 

authorities  for  the  benefit  of  the  pond,  thereof,    as    the    injury   did    not    result 

8tet8on  V.  E.  Carver  Co.  97  Mass.  402.  merely  from  the  operation  of  the  road. 

*Penley  v.  Maine  C.  R.  Co.  92  Me.  5ft,  Kearney  v.  Central  R,  Co.  167  Pa.  362, 

42  Atl.  238.  31  Atl.  637. 

Hfhicaqo.  R.  I.  d  P.  R.  Co.  v.  Moffitt, 
75  III.  524. 
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across  the  outlet  of  a  basin  or  pond  so  as  to  stop  up  the  outlet  and 
overflow  Uic  land  at  times,  proof  showing  an  erection  of  the  nuisanot* 
complained  of  by  another  company  and  its  continuance  only  by  thc^ 
defendant  is  a  variance  which  will  prevent  recovery.*  If  the  grantee 
has  notice  that  the  obstruction  which  causes  the  damming  back  of 
the  water  is  wrongful,  he  is  responsible  for  the  injuries  caused  by  his 
continued  maintenance  of  the  obstruction ;  and  one  disseised  of  land 
may  maintain  an  action  on  the  case  for  nuisance  against  the  grantee 
of  the  disseisor,  who  maintains  on  the  land  a  dam  whereby  other 
lands  of  the  disseissee  are  flooded.® 

566a.  liable  if  flowage  knowingly  eontinned. — If  the  purdiaaer  of 
the  dam  continues  to  maintain  it  with  knowledge  that  it  is  a  nuisance, 
he  will  be  liable  for  the  injurv  inflicted  by  his  use  of  it*  The  rule 
is  well  stated  in  Union  Trust  Co.  v.  Cxtppif^  as  follows:  A  trust  com- 
pany in  possession  of  and  managing  a  railroad  as  trustee  or  mort- 
gagee under  a  contract  witii  the  company  and  others  is  liable  for 
damages  to  land  and  crops  from  the  maintenance  of  an  insufficient 
culvert  constructed  bv  the  railroad  company  in  an  embankment  across 
a  water  course,  where  it  had  actual  knowledge  of  the  insufliciency 
thereof  and  of  the  damagi*  likely  to  be  occasioned  thereby,  express  no- 
tice of  such  insuliiciency  and  request  to  remedy  it  being  unnecessary- 
No  one  has  a  right  to  maintain  a  nuisance,  and,  if  the  successor  in 
title  continues  to  use  the  property  in  such  a  manner  as  to  inflict  in- 
jury upon  adjoining  property  owners  with  knowledge  of  the  facts, 
he  cannot  escape  liability  on  the  ground  that  he  did  not  originate* 
the  nuisance.'     As  said  in  the  early  case  of  Beswkk  v.  Combdon, 

'Southern  R.  Co.  v.  Cook,  106  Ga.  450,  <<uch  overflow,  any  time  within  ten  year» 

32  S.  K.  585.  after  the  raising  of  the  dam  eau-sing  tlii* 

A  New  York  court,  not  of  last  resort,  overflow,  the  reason  being  that  an  action 
however,  has  held  that  a  fatal  variance  to  recover  the  possession  of  the  land 
is  not  caused  in  an  action  for  construe-  could  not  be  barred  until  ten  yeara 
tion  of  obstructions  to  a  water  way  by  after  its  occupation.  Sutliff  v.  Johngon. 
evidence  that  the  defendant  merely  con-  17  Neb.  575,  24  N.  W.  217. 
tinned  the  obstruction  which  had  been  The  purchaser  of  a  railroad  is  liable 
erected  by  another.  Conhoctan  Stone  for  damages  caused  by  its  maintenance 
Road  Co.  V.  Buffalo,  If.  Y.  d  E.  R.  Co.  3  of  an  embankment  so  ne;gligently  con- 
Hun,  523.  structed  as  to  dam  back  waters.     Brov^ 

•Fifield  v.  Bailetf.  55  N.  H.  380.  v.  Carolifia  V.  R.  Co.  83  N.  C.  128. 

'Culver  v.  Chicago.  /?.  /.  d  P.  R.  Co.  »26  Kan.  754. 

38   Mo.    App.    130;    Kenney   v.    Kansas  ^Kcnney  v.  Kansas  City,  P.  d  G.  K. 

City,  P.  d  G.  R.  Co.  74  Mo.  App.  301 ;  Co.  74  Ma  App.  301 ;  Cobb  v.  Smith,  38 

Pinney  v.  Bemj,  61  Mo.  359.  Wis.  21. 

Damages  may  be  recovered  by  a  land-  A  tenant  under  a  lease  for  nine  hun- 

owner  whose  land  is  overflowed  by  back  dred  end  ninety-nine  years  is  liable  for 

water  from  a  mill  caused  by  raising  a  injuries   to   upper   riparian    owners  for 

dam,  although  the  land  was  overflowed  maintaining  the  abutments  of  a  bridge 

in  the  time  of  the  mill  owners  grant  or  in    the    condition    in    which    they    were 

who  had  not  acquired  the  right  to  cause  when  the  lease   was  granted,  the  effect 
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ease  will  lie  against  the  feoffee  of  riparian  laud  for  the  oontinuance 
of  an  unlawful  flowage  of  higher  lands  by  his  grantor.*  This  doctrine 
is  very  ancient  and  is  firmly  imbedded  in  the  principles  of  the  common 
law.  In  Brent  v.  Haddon,^  it  was  held  that  the  lessee  of  a  mill  and 
dam  is  liable  for  the  continuance  of  a  nuisance  created  by  her  lessor 
in  constructing  the  dam  so  high  that  the  water  overflowed  adjoining 
land ;  and  a  request  to  the  lessor  to  abate  is  not  necessary,  such  a  re- 
(}uest  made  to  the  lessee  being  sufficient. 

666b.  Liable  for  adding^  to  nnisance. —  If  the  grantee  by  his  own 
acts  adds  to  the  nuisance,  he  will  be  liable  for  the  injury  thereby  in- 
flicted upon  the  adjoining  owner.*  As  said  in  Curtice  v.  Thompson,* 
the  grantee  of  land  having  a  dam  thereon,  who  alters  it  by  making  it 
higher  and  tighter  than  the  old  dam,  and  thereby  causes  a  greater 
Howage  than  he  is  entitled  to,  is  the  author,  and  not  the  adopter, 
merely,  of  a  nuisance,  and  is  not,  therefore,  entitled  to  notice  of  the 
injurious  nature  of  tlie  structure  and  a  request  for  its  removal,  before 
l)ecoming  liable  in  an  action  for  maintaining  it.  So,  a  railroad  com- 
pany is  not  excused  from  liability  for  the  overflow  of  an  owner's 
land  because  the  earthworks  and  embankment  of  a  certain  pond 
were  constructed  by  its  lessor  prior  to  its  possession,  where  the  dam- 
age complained  of  was  caused  by  changes  made  by  the  lessee  since 
its  possession  so  as  to  prevent  a  natural  stream  from  draining  its 
waters  in  their  usual  way  and  course.^  But  if  the  lessee  merely 
repairs  and  preserves  the  railroad  embankment  without  adding  to 
the  injury  and  without  knowledge  that  it  is  caiising  a  nuisance,  it 
is  not  liable  in  the  absence  of  notice  and  a  request  to  remove,  or 
liability  explicitly  placed  upon  it  by  statute.* 

566c.  Effect  of  request  to  abate. —  If  the  purchaser  has  no  knowl- 
(»dge  that  rhe  dam  is  unlawful,  he  is  entitled  to  notice  and  a  request 
to  abate  the  nuisance  before  action  is  brought  against  him.*      But 

of  which  is  to  cast  the  water  back  upon  the  dam  by  his  grantor  only  for  occa- 

such  land.     Meyer  v.  Harris,  61  N.  J.  L.  sional   use,   as   the   state  of  the  water 

A3,  30  Atl.  600.  might  make  them  necessary  or  conven- 

*  F.  Moore,  363.  iont,  and  not  as  part  of  the  dam.  Oc- 
*Cro.  Jac.  565.  cum  Co.  v,  A.  d  W,  Sprague  Mfg.  Co.  34 
^8nou>  V.  Co\r.l€8y  22  X.  H.  296 ;  Carle-  C'onn.  520 ;  I^oyes  v.  StiUman,  24  Conn. 

ton  V.  RedingtoHy  21  N.  H.  291.  15. 

*  10  N.  H.  471.  *m.  Louis,  A.  d  T.  H.  R.  Co.  ▼.  FAlis, 
The  purchaser  of  a  dam  using  flash-    58  III.  App.  110. 

boards  upon  it,  thereby  raising  the  wa-  ^Philadelphia  S  R.  R.  Co.  v.  Smith,  27 
ter  to  a  greater  height  than  lawful  for  L.  R.  A.  131,  12  C.  C.  A.  384,  28  U.  S. 
him  to  do,  is  not  entitled,  by  reason  of  App.  134,  64  Fed.  670. 
the  previous  use  of  the  flashboards  by  ^Belyea  v.  Hamm,  13  N.  B.  27;  Thorn- 
his  grantor,  to  notice  before  the  person  ton  v.  Flmith.  11  Minn.  15,  Gil.  1;  if  id- 
injured  can  maintain  an  action  where  dJcbrookft  v.  Mayne,  96  Ga.  440,  23  S.  E. 
the   flashboards   had   been   placed    upon  :J08 ;  Fvuter  v.  Toledo,  8t.  L.  d  K.  0.  R. 
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such  notice  may  be  conveyed  by  acts  as  well  as  words ;  and  when  he 
should  have  known  from  the  conduct  of  the  owner  of  the  flowed  land 
in  removing  flashboards  from  the  dam  that  the  latter  denied  his  right 
to  flow  his  land  in  that  manner,  and  was  unwilling  that  it  should  be 
done,  and  desired  its  abatement,  he  will  be  considered  as  having  suf- 
ficient notice  of  the  existence  of  the  nuisance  to  be  charged  with  its 
continuance.'  And  the  purchaser  of  an  existing  railroad  may  be 
shown  to  have  notice  of  the  consequences  which  Avill  naturally  follow 
from  maintaining  an  existing  culvert,  by  its  character  and  that  of  the 
stream  and  surrounding  country,  together  with  conunon  knowledge 
with  which  it  is  legally  charged  concerning  rainfalls  to  which  the 
particular  country  is  subject/*  The  notice  must,  however,  be  so  dis- 
tinct and  definitely  stated  as  to  convey  clearly  the  ground  of  com- 
plaint and  that  the  nuisance  must  be  abated.^  If  the  nuisance  is 
continued  after  notice  and  request  to  abate,  the  act  of  the  grantee 
is  wilful  and  he  is  liable  for  the  injury  inflicted  by  his  act.^ 

III.  What  may  constitute  an  illegai,  dam. 

567.  Anything  which  casts  the  water  back  is  illegal. — As  a  general 
rule  it  may  be  stated  that  any  act  of  the  lower  owner  which  cast.s 
the  water  of  the  stream  back  upon  the  property  of  the  upper  owner 
is  an  illegal  obstruction,  for  the  effect  of  which  he  may  be  liable.  If 
the  lower  owner  undertakes  to  place  a  structure  over  the  stream,  he 
must  take  care  that  it  will  not  interfere  with  the  accustomed  flow  of 
the  water  so  as  to  cast  it  back  upon  the  upper  owner.*  There  may  be 
liability  for  injury  caused  by  placing  in  the  river  a  wall,*  or  a  con- 
duit pipe,*  or  a  railroad  embankment;*  or  for  the  caving^in  of  the 

€o.  20  III.  App.  250;  Peoria  d  F.  U.  R.  course  by  which  land  had  been  drained, 

•Co,  V.  Barton,  38  111.  App.  469 ;  Hubbard  thereby   causing   the   same   to   overflow 

V.  Russell,  24   Barb.  404 :    Pillsbury  y.  and  injure  crops,  if  brought  within  six 

Moore,  44  Me.  154.  69  Am.  Dec.  91.  months  from  the  time  when  the  injury 

HJarleion  v.  Redivgton,  21  N.  H.  291.  accrued.     Vafthom  v.   Grand   Trunk   R. 

^Southern  R.   Co.   v.   Plott,    131   Ala.  Co.  18  U.  C.  Q.  B.  356. 

•312.  31  So.  33.  An  action  will  lie  against  a  railroad 

^Woodman  v.  Tufts,  9  N.  H.  88.  company  for  the  unskilful  and  negligent 

^PiUshnry  v.   Moore,  44  Me.    154,   69  construction  of  its  embankment  across  a 

Am.  Dec.  91.  stream  thereby  causing  land  to  be  over- 

^Niles'  Works  v.  Cincinnati,  2  Disney  flowed,  when  from  the  evidence  no  pre- 

(Ohio)  400.                                                  *  sumption  will  lie  that  the  landowner  at 

-Rochester  v.  Erickson,  46  Barb.  92.  the  time  of  acquiescing  in  the  construc- 

*Warren  v.  Carey,  145  Mass.  78,  12  N.  tion  of  the  railroad  across  his  land  had 

£.  999.  obtained  compensation  for  the  negligence 

*  An  aetion  will  lie  against  a  railroad  complained     of.     McGHlivray    v.   Great 

t?ompany  for  so  negligently  constructing  Western  R.  Co.  25  U.  C  Q.  B.  69. 
its    railway    as    to    obstruct    a    water 
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banks  of  the  stream  caused  by  the  act  of  the  lower  owner.'  And  in 
King  V.  Wharton^  it  was  held  that  the  owner  of  a  river  is  liable  to 
indictment  for  failure  to  cleanse  it,  whereby  adjoining  land  is  over- 
flowed. But  that  liability  is  dependent  upon  local  English  statutes, 
for  in  general  the  lower  owner  is  not  bound  to  interfere  with  condi- 
tions not  created  by  himself.  As  said  in  Saxby  v.  Manchester  &  8.  B- 
Co.''  the  owner  of  the  soil  of  a  stream  is  not  liable  for  failing  to  re- 
move an  obstruction  placed  therein  by  strangers,  without  his  con- 
sent, and  from  whidi  he  derived  no  advantage,  and  which  he  oflfered 
to  allow  the  plaintiff  to  enter  and  remove,  as  he  could  not  be  com- 
pelled to  assume  the  expense  and  responsibility  of  removing  the  ob- 
struction, which  would  involve  a  conflict  and  a  law  suit  with  those 
^o  had  put  it  there.^  But  if  the  stream  is  caused  to  fill  up  by  the 
act  of  the  lower  owner,  he  will  be  liable  for  the  injury  thereby  caused 
to  the  upper  owner.*  So,  one  who  constructs  a  grating  across  a  water 
course  in  such  a  way  that  it  will  be  likely  to  accumulate  rubbish  and 
back  the  water  upon  the  upper  proprietor  will  be  liable  for  injuries 
in  case  it  does  so.^^  There  is  liability  for  causing  overflow  of  the 
water  by  stopping  or  booming  logs  in  the  stream."  If  a  municipal 
corporation,  in  acting  under  authority  of  a  statute  giving  it  the  right 


^Orchard  Place  Ixind  Co,  ▼.  Brady,  53 
Kan.  420,  36  Pac.  728. 

•Holt,  499,  ]2  Mod.  510. 

The  owner  of  land  across  which  flows 
a  water  course  is  bound  to  keep  it  free 
of  obstructions  which  would  pen  back 
the  water  and  cast  it  onto  adjoining 
land;  and  he  is  not  relieved  from  liabil- 
itj  for  failure  so  to  do  by  the  fact  that 
the  obstruction  consists  of  a  fallen  wall 
which  has  been  located  upon  the  adjoin- 
ing land  and  the  tenant  of  which  has 
failed  to  keep  it  in  repair,  where  it  does 
not  appear  that  the  owner  of  such  land 
is  at  all  responsible  for  the  existence  or 
condition  of  the  wall.  Bell  v.  Tioenty- 
man,  I  Q.  B.  766,  1  Gale  &  D.  223,  6  Jur. 
3.36.  In  that  case  the  action  was  by  the 
owner  of  a  reversion. 

»  38  U  J.  C.  P.  N.  S.  153,  L.  R.  4  C.  P. 
198,  19  Ii.  T.  N.  S.  640,  17  Week.  Rep. 
293. 

*Kemmerer  v.  Edelman,  23  Pa.  143. 

But  a  railroad  company  which  has 
failed  to  clean  out  an  abandoned  canal 
and  channel  as  it  covenanted  to  do  is  lia- 
ble for  damages  resulting  from  the  over- 
flow of  water  caused  thereby,  although 
the  ovorflow  was  caused  by  extreme  high 
water.  Jones  v.  De  Coursey,  12  App. 
Div.  104,  42  N.  Y.  Supp.  578. 


'A  mill  owner  is  liable  for  damages 
to  a  riparian  proprietor  on  a  creek  flow- 
ing into  his  mill  race,  caused  by  the 
sand  washing  into  the  creek  being  pre- 
vented from  flowing  out  by  the  mill- 
pond  water.  Clitie  v.  Baker,  118  N.  C. 
780,  24  S.  E.  610. 

The  owner  of  a  lower  mil!  is  liable  for 
damage  from  flooding  the  higher  ripa- 
rian land  of  another  because  of  the  fill- 
ing of  his  dam  with  mud  naturally 
waHhed  down  after  the  removal,  with 
notice,  of  a  dam  on  the  land  of  the  up- 
per owner,  as  the  lower  owner,  alone,  ib 
at  fault.  Hardin  v.  Ledbetter,  103  N. 
C.  90,  9  S.  E.  641. 

But  it  has  been  held  that  the  owner 
of  the  lower  dam  is  not  liable  for  the 
flowage  of  a  wheel  above  him  if  it  was 
caused  by  the  filling  of  the  stream  with 
sediment  above  the  dam,  which  was  not 
anticipated  when  the  dam  was  con- 
structed. Proctor  V.  Jennings^  6  Nev. 
83,  3  Am.  Rep.  240. 

^""BnhUtt  V.  Safety  Fund  Kat,  Bank, 
169  Mass.  .301,  47  N.  E.  1018. 

^^Baumgartner  v.  Sturgeon  River 
Boom  Co.  120  Mich.  321,  79  N.  W.  566; 
Bald  Kagle  Boom  Co.  v,  Sanderson,  81 
Pa.  402.  ■ 
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to  improve  a  water  course  flowing  through  its  limitSy  n^ligently  fail* 
to  provide  a  sufficient  outlet  for  the  water  to  pass  off  from  the  land 
of  upper  owners,  as  it  had  formerly  done,  it  will  be  liable  in  an  action 
of  tort,  although  the  statute  provides  a  remedy  for  injuries  done  in 
the  construction  of  the  work." 

568.  A  bridge  may  be  an  obstruction. — ^From  the  fact  that  the  con- 
struction of  a  bridge  across  the  stream  will,  unless  great  care  is  exer- 
cised, narrow  the  space  through  which  the  water  is  accustomed  to 
flow,  if  the  bridge  is  negligently  constructed  it  may  become  an  illegal 
obstruction  or  dam  which  will  cast  the  water  on  the  land  of  the  upper 
o\^iier  in  such  a  manner  as  to  cause  the  one  owning  or  constructing 
the  bridge  liable  for  the  injury.  The  one  exorcising  a  franchise  to 
(»rect  a  bridge  over  a  stream  will  be  liable  for  damages  resulting  from 
his  obstructing  the  water  course  more  than  is  necessary  for  its 
proper  construction.'  So,  a  municipal  corporation  is  liable  for  flowing 
of  riparian  lands  by  the  negligent  construction  of  its  bridge,  as,  if 
a  pier  is  placed  in  a  river  22  feet  wide  when  none  was  needed.*  The 
degree  of  care  and  foresight  one  constructing  embankments  and  cul- 
verts over  natural  streams  must  use  in  order  to  avoid  liability  for 
injury  to  adjacent  property  from  flooding  is  that  which  a  discreet 
jind  cautious  man  would  or  o\\a;ht  to  uso  if  the  risk  and  loss  were  to 
lie  exclusively  his  own,  and  must  be  in  proportion  to  the  nature  and 
magnitude  of  the  injury  likely  to  follow  from  the  occurrence  to  be 
anticipated  and  guarded  against.*  If  he  exercises  such  care,  liability 
for  tlie  injury  does  not  necessarily  follow  from  the  fact  that  water  is 
hold  back  by  the  bridge.*  One  whose  property  is  located  above  a 
(rauseway  or  bridge  approach,  which  in  times  of  high  water  acts  as  a 
<lam  to  prevent  the  free  flowing  of  it,  cannot  maintain  an  action  to 
enjoin  the  building  of  the  causeway  in  a  particular  manner  merely 
because  of  possible  slight  injury  to  his  property,  where  there  is  noth- 
ing to  show  that  the  productiveness  of  his  land  will  be  materially 
diminished,  or  that  the  dec^j  or  depreciation  of  his  buildings  will 
be  capable  of  appreciation  or  such  as  to  materially  lessen  the  intrinsic 

^Boston  Belting   Co.   v.   Bosion,    149  or  other  means  of  carrying  off  the  water 

\\iis».  44,  20  N.  E.  320.  effectually,  and  keep  the  same  in  suit- 

^CkeMnnt  Hill  <C-  »Sf.  H.  Tump.  Co.  v.  able    repair.     Rotce   v.    Granite    Brid^t 

Uuttrr.  4  Serg.  &  R.  6,  8  Am.  Dec.  675;  Corp.  21  Pick.  344. 

Trcmhlay  v.  Quebec  North  Shore  Tump.        ^Krug  v.  St.  Mary,  162  Pa.  30,  34  Am. 

Road,  MBLji.  Jiid.  Quebec,  13  C.  S.  329.  St.  Rep.  616,  25  Atl.  161,  162. 

One  autliorized  to  make  a  road  must,       *Madisofi  v.  Ross,  3  Ind.  236,  54  Am 

in  carryinj;  it  over  water  courses  on  pri-  Dec.  481. 
?ate    land,   construct   bridges,   culverts,       ^Wheeler  ▼.  Worcester,  10  Allen,  601. 
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value  of  his  property.'  The  fact  that  by  reason  of  the  manner  of  the 
<x)nstruction  of  the  bridge  it  causes  an  ice  jam,  which  floods  the  upper 
property,  does  not  of  itself  render  the  owner  of  the  bridge  liable. 
The  question  of  liability  will  depend  upon  the  authority  by  which 
the  bridge  was  constructed  and  the  measure  of  care  used  in  its  con- 
struction. If  the  bridge  was  constructed  and  maintained  by  a  mu- 
nicipal corporation  in  accordance  with  its  statutory  obligation,  and 
had  existed  for  more  than  thirty  years  without  prior  injury,  the 
municipality  will  not  be  liable  for  the  injury  caused  by  the  damming 
back  of  water  by  obstructed  ice  upon  a  single  occasion.  And  if,  in 
addition  to  the  fact  of  the  obstruction,  it  appears  that  the  ice  was 
cut  from  the  river  and  sent  down  by  persons  seeking  to  free  the  rive*'- 
from  its  ice-bound  condition,  and  that  the  ice  did  not  go  down  by 
natural  causes,  the  municipality  will  not  be  liable.** 

569.  Bailroad  bridge;  duty  as  to  construction. — A  railroad  company 
having  authority  to  construct  its  road  over  a  water  course  owes  ad 
joining  landowners  some  duty  to  see  that  the  water  is  not  unduly  ob 
structed  to  their  injury.  While  the  company  cannot  be  made  liable 
for  every  injury  merely  because  it  has  bridged  the  stream,  yet  it  is 
bound  to  exercise  care  to  provide  for  the  flow  of  Avhatever  water  may 
naturally  be  expected  to  flow  in  the  stream.  If,  in  consequence  of 
building  a  railroad  over  a  stream,  with  the  use  of  all  reasonable  safe- 
guards and  precautions  in  constructing  the  work,  occasional  disturb- 
ances to  the  adjoining  land  will  arise  from  winter  freshets,  it  is  the 
misfortune  of  the  adjoining  landowner,  for  which  the  railroad  com 
pany  is  not  liable.^  But  if  the  necessary  result  of  the  construction 
of  the  railroad  across  a  stream  is  the  flooding  of  adjoining  property, 
there  is  a  taking  of  property  for  which  compensation  must  be  made.- 
If  the  railroad  company  is  required  by  its  charter  to  restore  streams 
to  their  former  state,  it  cannot  obstruct  their  flow.®     Therefore,  al- 

^RigeUno  v.    Hartford  Bridge   Co,   14  no  injury  upon  adjoining  landowners  by 

fMnn.  565,  30  Am.  Dec.  502.  flooding,  that  can  be  avoided  by  proper 

^Patterson  v,  Peterborough^  28  U.  C.  care   and  skill.     Ohio  d   if.   R.   Co,  v. 

Q.  B.  505.  Thillman,  143  111.  127,  36  Am.  St.  Rep. 

^Bellinger  v.  New  York  C.  R.  Co.  23  359,  32  N.  E.  529. 

N.  Y.  42.  ^Chicago,  R,  I,  d  P,  R.  Co.  v.  htoffitt, 

'Evansville  d  C,  R.  Co.  v.  Dick,  9  Ind.  75  111.  524 ;  Ohio  d  M.  R.  Co.  v.  Thill- 

4.S3;   New  York,  C.  d  8t.  L,  R.  Co,  v.  man,  143  111.  127,  36  Am.  St.  Rep.  359, 

Hamlet  Hay  Co.  149  Ind.  344,  47  N.  E.  32  N.  E.  529. 

1060,  49  N.  E.  269;  Ohio  d  M.  R.  Co.  v.  Where  a  state  statute  authorizes  the 
Singletary,  34  111,  App.  425;  Illinois  C.  building  of  a  railroad  across  water 
R.  Co.  V.  Bethel,  11  111.  App.  17.  courses,  but  requires  that  they  be  re- 
It  is  the  duty  of  a  railroad  company,  stored  to  their  former  state  and  useful - 
in  constructing  its  roadway  over  natural  ness,  the  railroad  company  should,  in  so 
Hreams,  to  make  sufficient  openings  for  constructing  its  road,  provide  an  outlet, 
the  passage  of  the  water  so  as  to  inflict  not  merely  for  the  water  falling  within 
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though  a  railroad  company  has,  under  ite  charier,  the  right  to  erect 
a  bridge  across  a  stream,  it  must  do  so  in  a  proper  and  skilful  manner, 
leaving  ample  way  for  the  passage  of  water  so  as  to  save  riparian 
owners  from  overflow,  where  it  appears  that  it  is  within  the  power  of 
the  company  to  so  construct  the  bridge ;  and  if  the  company  fails  to 
do  this,  and,  by  reason  of  the  structure  narrowing  the  natural  channel, 
back  water  is  caused,  overflowing  the  premises  of  a  riparian  owner 
and  causing  him  damage,  the  company  is  liable.^  A  railroad  com- 
pany, in  constructing  its  embankment  across  a  pond  the  watershed 
of  which  is  much  greater  on  the  upper  side,  is  bound  by  common  pru- 
dence and  a  just  regard  for  the  rights  of  others  to  construct  its  cul- 
verts so  as  to  keep  the  water  on  each  side  at  the  same  level ;  and  it  is 
not  sufiicient  merely  to  provide  culverts  adequate  to  carry  the  waters 
of  the  feeding  stream  alone.'^  If  the  passageway  by  which  the  stream 
is  carried  under  the  roadbed  is  such  that  it  will  not  carry  the  water 
naturally  flowing  in  the  stream,  the  railroad  company  is  liable  for  the 
resulting  injury.*  And  this  rule  applies  to  times  of  freehetsJ  And 
the  railroad  company  is  bound  to  anticipate  and  provide  for  the  in- 
crease of  flow  of  the  water  which  is  likely  to  result  from  the  develop- 

the  banks  of  the  stream,  but  also  for  all  440,  15  N.  £.  279;  Cairo^  V.  di  C.  R.  Co. 
water  which  had  been  accustomed  to  v.  Brevoort,  25  L.  R.  A.  527,  62  Fed. 
now  into  the  stream  from  the  surface  of  129 ;  Gulf,  C.  d  8.  F,  R.  Co,  v.  Holiday, 
the  adjacent  country.  Kan8a»  City,  Ft.  65  Tex.  512;  Union  Trust  Co.  v.  Cuppy, 
8.  d  M,  R.  Co.  V.  Cook,  57  Arit.  387,  21  26  Kan.  754;  Wabash  R.  Co.  v.  Sanden, 
8.  W.  1066;  8t.  Louis,  I.  M.  d  8.  JB.  Co.  58  Dl.  App.  213;  Bellinger  v.  A'eir  York 
V.  Lyman,  57  Ark.  513,  22  S.  W.  170.         C.  R.  Co.  23  N.  Y.  42. 

A  cause  of  action  is  presented  against  •  But  it  is  not  liable  for  failing  to  pro> 
a  railway'  company  by  a  declaration  that  vide  for  a  flood  which  is  not  only  ex- 
in  constructing  its  railway  oyer  and  up-  traordinary,  but  unprecedented,  and 
on  the  land  of  another  in  a  negligent  could  not  reasonably  have  been  foreseen, 
and  unskilful  manner,  it  obstructs  a  Houghtaling  y.  Chicago  O.  W,  R.  Oo. 
stream  running  through  the  land  drain-  Tlowa)  91  N.  W.  811 ;  Illinois  C.  R.  Co, 
ing  the  same,  and  omitted  to  restore  it  y.  Bethel,  11  111.  App.  17. 
to  its  former  state  so  as  not  to  impair  But  if,  at  the  time  of  the  construe* 
its  usefulness,  within  a  reasonable  time  tion  of  a  railroad,  extraordinary  inun- 
as  required  by  statute,  in  consequence  of  dations  have  occurred  within  the  mem- 
which  omission  the  lands  were  flooded  ory  of  men  then  living,  their  recurrence 
and  crops  destroyed.  Moison  y.  Oreat  Rhould  be  anticipated  and  provided 
Western  R.  Co.  14  U.  C.  Q.  B.  102.  against.     Hence,  where  lands  baye  been 

*Taylor  y.  Baltimore  d  0,  R.  Co.  38  overflowed  by  reason  of  the  construction 
W.  Va.  39^  10  S.  £.  29.  of  an  embankment  by  a  railroad  com- 

*Bryant  y.  Bigelow  Carpet  Co.  131  pany,  it  cannot  defend,  in  an  action  to 
Mass.  492.  recover  damages,  on  the  ground  that  the 

Hjhioago,  R.  I.  d  P.  R.  Co.  y.  Andree-  damage  was  caused  by  reason  of  an  ex- 
sen,  62  Neb.  456,  87  N.  W.  167 ;  March  traordinary  flood,  where  it  appears  that 
y.  Portsmouth  d  C.  R,  Co.  19  N.  H.  372 ;  there  was  a  similar  overflow  at  a  time 
Knight  v.  Albemarle  d  R,  R.  Co.  Ill  N.  thirty-two  years  previous  to  the  one  in 
C.  80,  16  S.  E.  929.  question,  and  that  there  were  two  simi- 

'*8t.  Louis,  A.  d  T,  H,  R.  Co.  v.  Win-  lar  overflows,  one  nine  years  and  the 
kelmann,  47  111.  App.  276 ;  Fick  v.  Penn-  other  nineteen  years  before  such  previ- 
sylvania  R.  Co.  157  Pa.  622,  27  Atl.  783;  ous  overflow.  Qulf,  C.  d  8,  F.  R.  Co.  y. 
Ohio  d  M,  R,  Co.  ▼.  Wachter,  123  HI.   Pomeroy,  67  Tex.  498,  3  S.  W.  722. 
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ment  and  improvement  of  the  country.*  To  build  a  railroad  culvert 
that  is  insuiBcient  to  carry  oflF  the  water,  whereby  water  is  ponded  on 
another's  land,  is  a  wrongful  and  negligent  construction.® 

569a.  Measure  of  care  required  in  construction. —  The  liability  of  a 
stream  in  times  of  high  water  to  do  injury  to  adjoining  property  if 
its  flow  is  in  any  manner  interfered  with  is  a  matter  of  such  notoriety 
that  a  railroad  company  carrying  its  tracks  across  such  stream  is 
bound  to  take  notice  of  the  fact ;  and  its  duty  to  its  neighbors  requires 
that  it  exercise  the  highest  circumspection  in  making  provision  for 
unusual  stages  of  water  for  the  benefit  of  adjoining  landowners.*  As 
stated  in  Columbus  it  W.  B,  Co.  v.  Bridges,^  a  railway  company  in 
locating  bridges  and  trestles  should  regard  the  size  and  nature  of  the 
stream,  the  character  and  features  of  the  adjacent  country,  the  rela- 
tive position  and  formation  of  the  abutting  land,  its  liability  to  over- 
flows, and  their  probable  extent  and  effect.  They  should  be  so  con- 
structed as  not  to  be  subject  to  the  risks  and  perils  arising  from  rain- 
falls known  by  experience  to  be  incident  to  the  particular  region  of 
the  country  though  rarely  occurring,  or  which  competent  and  skilled 
engineers  could  reasonably  anticipate.  But  the  company  is  not  bound 
to  provide  against  unusual  and  extraordinary  floods  such  as  have 
never  previously  been  known  to  occur  and  which  could  not  have  been 
foreseen  by  competent  and  skilful  persons.^  The  work  must  be  done  in 
accordance  witii  skilful  engineering  and  the  demands  of  a  proper 
construction  of  the  road.*     The  measure  of  the  duty  of  the  railroad 

•Kankakee  d  8.  R.  Co.  v.  Horan,  131  127,  32  N.  E.  629;  Drake  v.  New  York, 

111.  288,  23  N.  E.  621,  Affirming  30  111.  L.  d  W.  R,  Co.  76  Hun,  422,  27  N.  Y. 

App.  552.  Supp.  739;   Oulf,  C.  d  8.  F.  R.  Co.  v. 

•Fleming  v.  Wilmington  d  W.  R.  Co.  Hollidayy  66  Tex.  512 ;  Gulf,  C.  d  8.  F. 

116  N.  C.  676,  20  S.  E.  714.  R.  Co.  v.  Pool,  70  Tex.  713,  8  S.  W.  636. 

A    railroad    company   is    liable   to   a  *Ohio  d  M.  R.  Co.  v.  Nuetzel,  43  III. 

landowner  for  overflow  of  his  lands  and  App.  108 :  Pittsburg,  Ft.  W.  d  C.  R.  Co. 

destruction  of  his  crops  caused  by  the  v.  Gilleland,  66  Pa.  445,  94  Am.  Dec.  98. 

construction  acrofis  a  stream  of  a  bridge  In     planning     and     constructing     a 

having  a  culvert  7  feet  wide,  when  one  bridge  across  a  river,  the  company  must 

at  least  20  feet  wide  was  necessary  in  bring  to  the  execution  of  the  work  the 

order  to  carry  away  the  water  when  the  engineering  knowledge  and  skill  ordina- 

stream  was  full.    Moison  v.  Chreat  West-  rily  practised  in  such  works,  and  see  to 

em  R.  Co.  14  U.  C.  Q.  B.  109  (and  ^ye  the  practical  application  of  such  knowl- 

other  cases)  edge  and  skill  to  the   work    in    hand. 

^New  York,  C.  d  8t.  L.  R.  Co.  v.  Ham-  Omaha  d  R.  Valley  R.  Co.  v.  Brown,  14 

let  Hay  Co.  149  Ind.  344,  47  N.  E.  1060,  Neb.  170,  15  N.  W.  321. 

49  N.  E.  269.  The    reasonable    precaution   with    re- 

'86  Ala.  448,  11  Am.  St.  Rep.  58,  5  spect  to  the  construction  of  bridges,  cul- 

So.  864.  verts,  or  other  provisions  for  carrying 

*Pe€>ria  d  P.  Union  R.  Co.  v.  Barton,  off  the  water  necessary  to  relieve  one 

.38   111.   App.   469;    Southern  R.   Co.   v.  constructing  a  road  over  water  courses 

Plott,  131  Ala.  312.  31  So.  33;  Ohio  d  on  private  land  from  the  charge  of  neg- 

M.  R.  Co.  V.  Wachter,  23  111.  App.  415;  ligenoe,    is   that   such    person   bring    to 

Ohio  d  M.  R.  Co.  y.  Thillman,  143  111.  their   construct icm   all   the   engineering 
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company  is  to  provide  against  injury  by  floods  which  an  ordinarily 
prudent  man  would  have  anticipated.^  And  therefore  a  railroad  com- 
pany is  not  released  from  liability  for  a  failure  to  provide  a  sufficient 
culvert  over  a  stream  by  the  fact  that  such  culvert  was  built  accord- 
ing to  the  advice  of  skilled  engineers,  since  the  company  must  provide, 
not  for  the  danger  which  a  skilful  engineer  did  anticipate,  but  for 
the  danger  which  he  ought  to  have  anticipated.*  There  are  some 
cases  which  state  the  liability  of  the  corporation  as  being  the  exercise 
of  reasonable  and  ordinary'  care  and  diligence.*^  These  decisions^ 
however,  are  not  far  different  from  those  which  state  the  duty  in. 
?*tronger  terms,  because  the  reasonable  care  which  must  be  exercised 
must  be  determined  in  view  of  the  circumstances  of  the  case  and  the 
dangers  attending  a  failure  to  take  proper  care;  and,  when  such 
dangers  are  taken  into  account,  reasonable  care  is  seen  to  be  a  very 
high  degree  of  care,  although  it  is  only  what  is  reasonable  under  the 
circumstances.  In  Oulf,  C.  &  8.  F.  JR.  Co,  v.  McOowan,^  it  is  said 
that  the  mere  fact  that,  when  tested,  the  openings  are  found  to  be  in- 
sufficient is  not  enough  to  charge  the  railroad  company  with  liability, 
if  it  exercised  due  care  and  there  was  nothing  prior  to  that  time  to 
show  that  the  openings  would  not  perform  the  work  for  which  they 
Avere  intended. 

569b.  Liability  for  injury. — A  railroad  company  which  leaves  an 
opening  under  its  tracks  which  is  insufficient  to  carry  the  water  flow- 
ing in  the  stream  is  liable  under  the  rules  laid  down  in  the  preceding 
section  for  the  injury  caused  by  damming  back  the  water  upon  the 
land  of  the  upper  proprietor.*     And  the  liability  extends  to  injuries 

knowledge  and  skill  ordinarily  applied  ^Central  Tntst  Co.  ▼.  Wabash,  8t.  L.  ^ 

to  work  of  like  kind  in  view  of  the  size  P.  R.  Co,  57  Fed.  441. 

and  habits  of  the  stream,  the  character  A  railroad  company,  in  constracting  a 

of  its  channel,  and  the  declivity  of  the  box  culvert  through  whidi,  by  reason  of 

I'ircumjacent  territory  forming  the  wa-  the  manner  of  construction  of  its  road» 

tershed,  so  as  to  avoid  all  danger  from  most  of  the  waters  of  a  creek  pass  dur> 

flooding  in  all  ordinary  Hoods  or  fresh-  ing  high  water,  instead  of  through  a  pile 

cts.     Illinois  C.  li.  Co,  v.  Bethel^  11  111.  trestle   over    the    main   channel   of   the 

App.  17.  creek,  through  which  they  were  intended 

*What  a  prudent  man  would  do  with  to  pass,  is  bound  to  exercise  reasonable 

reference  to  danger  to  his  own  property  and  ordinary  care  and  diligence  to  make 

is  not  the  test  by  which  to  determine  the  such  culvert  sufficient  to  carry  oflf  aU 

liability,  for  he  might  be  willing  to  take  the  water  of  the  creek  naturally  flowing 

the  risk  rather  than  to  incur  expenses  to  thereto  in  times  of  high  water,  or  cauaed 

make  provision  against  the  danger;  and  to  flow  thereto  by  reason  of  such  manner 

he  will  not  be  justified  in  taking  the  of  construction.     8t.  Louis  d  S.  F,  R. 

risk  when  it  will  involve  the  destruction  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep. 

of  another's  property.     Gulf,  C.  d  8.  F.  176,  11  Pac.  408. 

R.  Co.  V.  Ponierop,  67  Tex.  498,  3  S.  W.  » 73  Tex.  355,  11  S.  W.  336. 

722.  ^Robitaille  v.  Canadian  P.  R,  Co,  Ran. 

"Hovgktaling  v.  Chicago  6.  \V.  R.  Co.  Jud.  Quebec,  15  C.  S.  246;  State  ea  fi. 

117  Iowa,  540.  91  N.  \V.  811.  State  Bd.  of  Health  v.  Jersey  CUy,  » 
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by  unuBual,  though  not  extraordinary,  floods.^  The  liability  will  ex- 
tend to  injuries  done  by  coal  slack  or  other  debris  washed  upon  the 
property  t>y  the  flood.^  And  the  company  will  be  liable  for  causing 
the  water  to  flow  into  mines  over  which  the  road  is  constructed.^  The 
liability  is  not  limited  to  injuries  caused  by  the  bridge  itself,  but  to 
those  caused  by  means  adopted  to  protect  the  bridge  as  well.®  And  if 
the  company  suffers  pilings  to  remain  in  the  bed  of  a  stream  under  a 
bridge  after  they  are  no  longer  necessary  for  the  construction  or 
maintenance  of  such  bridge,  it  is  liable  for  injuries  to  adjoining  prop 
erty  resulting  from  the  consequent  obstruction  of  the  stream.®  The 
facts  that  the  bridge  is  authorized  by  the  legislature  and  that  the  in- 
jured land  is  not  strictly  riparian  will  not  relieve  the  company  from 
liability.''  The  company  is  liable  for  damages  to  land  and  crops  oc- 
curring while  the  road  is  in  the  possession  of  a  receiver  or  trustiee^ 
caused  by  the  backing  of  water  thereon  by  reason  of  the  insufficiency 
of  a  culvert  in  an  embankment  previously  constructed  by  the  railroad 
company  over  a  water  course.^  A  bridge  which,  because  of  its  negli 
gent  construction,  prevent??  the  free  passage  of  ice  and  water,  is  ix 
nuisance,  for  ever^^  continiuince  of  which,  when  damages  have  been 
sustained,  an  action  will  lie  for  the  recovery  of  such  damages  as  ac- 
crued before  the  action  was  brought ;  and  one  action  is  not  a  bar  to  a 


N.  J.  Eq.  116,  36  Atl.  835;  Texas  C.  R. 
Co,  V.  Clifton,  2  Tex.  App.  Civ.  Cas. 
(WillPon)  §  489,  p.  433;  Texas  d  P.  R. 
Co,  V.  Bnyder  (Tex.)  18  S.  W.  559; 
Pittsburg,  Ft.  W.  d  C.  R.  Co,  v.  GiUc- 
lamd,  56  Pa.  446,  94  Am.  Dec.  98 ;  John- 
i>€m  V.  Atlantie  d  8i.  L.  R,  Co.  36  N.  H. 
569,  69  Am.  Dec.  560;  Cleveland,  C,  C, 
d  8t,  L,  R,  Co,  V.  yuttall,  59  111.  App. 
639;  St.  Louis,  A,  d  T,  H,  R.  Co.  v.  El- 
lis, 68  111.  App.  110;  Hatch  v.  Vermont 
C.  R.  Co.  25  Vf.  49;  28  Vt.  142;  Lath- 
rop  V.  Orosvcnor,  10  Gray,  52;  Penley 
V.  Maine  C.  R.  Co.  92  Me.  59,  42  Atl. 
233. 

It  is  immaterial  that  the  action  is 
not  brouj^ht  under  the  statute  providing 
for  the  confttriiction  of  necossai-y  cul- 
verts or  sluices  in  roadbeds,  and  prohib- 
iting the  unnecoMsary  obstruction  of 
otreamfl  by  railroad  companies,  for  the 
reason  that  such  cause  of  action  rests 
upon  the  broader  ground  that  one  who 
obstructs  the  waters  of  a  running  stream 
to  another's  hurt  is  responsible  in  dam- 
ages therefor.  Gulf,  C.  d  S.  F.  R.  Co.  v. 
Steel  (Tex.  Civ.  .\pp.)  09  S.  W.  171. 

'^eaZ  V.  Ohio  River  R.  Co.  47  W.  Va. 
316,  34  S.  E.  914:  Gulf,  C.  d  S.  F.  R.  Co, 
Vol.     II.— Watkrs,  110. 


V.  Dunlap  (Tex.  Civ.  App.)  26  S.  W. 
656;  Kansas  City,  Ft,  8,  d  M.  R,  Co,  v. 
Cook,  57  Ark.  ,387,  21  S.  W.  1066;  St. 
Louis,  I.  M.  d  H,  R,  Co,  v.  Lyman,  67 
Ark.  513,  22  S.  W.  170;  Biggins  v.  Nev 
York,  L.  E.  d  W.  R.  Co,  78  Hun,  567, 
29  N.  Y.  Supp.  563;  Br(yum  v.  Pine 
Creek  R.  Co,  183  Pa.  38,  38  Atl.  401 : 
Union  Trust  Co,  v.  Cuppy,  26  Kan.  754. 

^Vabash  R.  Co.  v.  Sanders,  58  111. 
App.  213. 

*Bannall  v.  London  d  N.  W.  R.  Co 
7  Hurlst.  &  N.  423,  31  L.  J.  Exch.  N.  S 
121,  S  Jur.  N.  S.  16,  10  Week.  Rep.  2.32 
Affirmed  in  1  Hurlst.  &  C.  544.  31  L,  J 
Kxch.  N.  S.  480.  9  Jur.  N.  S.  254,  9  I. 
T.  N.  S.  419,  10  Week.  Rep.  802. 

^Hiagins  v.  Xew  York,  L.  E.  d  W.  R 
Co.  78  Hun,  567,  29  N.  Y.  Supp.  563 
Si.  Louis  d  8.  F.  R.  Co.  v.  Craigo,  IC 
Tex.  Oiv.  App.  238,  31  S.  W.  207. 

•/?riMA'  v.  Kansas  City,  St.  J.  d  C.  It 
R.  Co.  17  Mo.  App.  177. 

'Itrot'-n  V.  Cayuga  d  S.  R.  Co.  12  N.  V 
486:  Evnnsvillc  d  C.  R.  Co.  v.  Dick.  JJ 
Ind.  43.3. 

HJnion  Trust  Co.  v.  Cuppy,  20  Kan 
754. 


1828  KliiHXb  BETWEEN   INDIMDUALS.  [5  569U 

second  action  brought  for  damages  thereafter  sustained.*  A  railroad 
company  maintaining  a  bridge  across  a  stream  is  liable  for  in j uric* 
to  adjoining  laud  resulting  from  its  suffering  the  channel  to  become 
stopped  up,  thereby  causing  the  water  to  flow  back  onto  such  land, 
although  the  bridge  was  not  negligently  constructed.*®  The  company 
is  liable  for  injuries  caused  by  backing  water  onto  a  mill  wheel.** 
The  c^»mpany  is  relieved  from  liability  only  when  it  has  constructed 
the  bridge  in  a  careful  and  prudent  manner,  with  openings  large 
enough  to  discharge  all  the  water  flowing  down  the  stream  in  any 
freshet  that  might  be  expected.*^ 

589c.  Satisfaction  or  release  of  liability. —  A  release  to  the  company 
from  liability  for  all  claims  for  damages  by  reason  of  taking  and  using 
the  land  for  a  railroad  will  include  damages  caused  by  an  insuflicient 
culvert*  But  a  i-elease  to  a  railroad  company  of  all  claims  for  dam- 
ages sustained,  or  to  be  sustained,  by  reason  of  the  location,  construc- 
tion, and  operation  of  the  road,  does  not  cover  damages  arising  from 
the  negligimt  construction  of  the  railroad  embankment  after  the  date 
of  such  release.*  Therefore,  if  damages  have  been  paid  in  condemna- 
tion proceedings,  an  action  will  not  lie  for  injuries  caused  by  the 
nroper  construction  of  the  road.^  But  such  damages  are  fixed  on  the 
supposition  that  the  work  will  be  constru(»ted  with  proper  care  and 
skill,  and  payment  of  them  will  not  bar  an  action  for  injuries  caused 
by  the  negligent  construction.*     A  gi*ant  of  a  right  of  way  will  pre- 

•Omaha  d  R,  Valley  R.  Vo,  v.  filandcn,  Wachtrr,   123  111.  440,  5  Am.  St.   Rep. 

22  Neb.  343,  35  N.  W.  183:  Omaha  d  R.  532,  15  N.  E.  270. 

Vallet/  JR.  Co.  t.  Broicn,  2rt  Xeb.  4!)2,  46  ^'Blood  v.    Xashua  d   L.   R,    Corpt.   2 

N.  W.  39.  Gray.  137.  61  Am.  Dec.  444. 

The  erection  by  a  railroad  company  of  ^'Conhocton  Sttone  Road  Co.  v.  BuffulOy 

a  culvert  over  a  stream  of  insufficient  y.  V.  d  E,  R.  Co.  3  Hun,  .523. 

capacity    to    take    care    of  the   waters  Wpd^grove  v.    Pennsylrania    Schujff- 

thereof   when    the   same    is    swollen    by  kill  Vallei/  U.  Co.  132  Pa.  .540.  7  L.  R. 

rains,  thereby   causing   the    flooding   of  A.  213,  19  At!.  283. 

idjacent  property,  is  a  private  nuisance.  An  owner  of  land  is  estopped  from  re- 

for  the  continuation  of  which  a  grantee  covering  damages  because  of  the  placing 

or  alienee  of  such  railroad  company  may  of  an  insufficient  culvert  in  a  railniad 

become   responsible,   either  to  the  orig-  embankment,   when,   after   its   constmc- 

inal  owner  of  such  adjacent  land,  or  to  tion,  he  discharged  the  corporation  for- 

another   deriving   title   from    him;    but  ever    from    all    suits,    claims,    demands, 

such  responsibility  does  not  begin  unless  and  damages  whatever  that  might  rentilt 

such  alienee,  after  reasonable  notice,  re-  from  its  erections.     H  off  edit  z  v.  SoNth- 

fuses  or  neglects  to  reform  or  abate  the  em  Pennsylvmiia  R.  d  Min.  Co.  129  Pa. 

nuisance,    even    though    he    has    actual  204.  18  Atl.  125. 

knowledge    of    its    existence,    for.    until  -Brotrn  v.  Hne  Creek  R.  Co.  183  Pa. 

such  notice  is  given,  the  injured  owner  .38,  38  Atl.  401. 

is  presumed  to  acquiesce  in  its  continua-  H)hio  d  At.  R.  Co.  v.  Thillman,  143  111. 

iion.     West  v.  Louisville,  C.  d  L.  R.  Co.  127.  .30  Am.  St.  Rep.  359.  32  N.  E.  529. 

8  Bush.  404.  *Pittshurt(.  Ft.  W.  d  C.  R.  Co.  y.  OiUe- 

^•Culver  v.  Chicago.  R.  I.  d  P.  R.  Co.  land,  56  Pii.  445.  94  Am.  Dec.  98:  .4f/rt/»- 

38  Mo.  App.  130;  O/ito  d  J/.  R.  Co.  V.  tic  d  D.  R.  Co.  v.  Pcakc,  87  Va.  1.30.  12 
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vent  an  action  for  injuries  caused  by  work  constructed  in  a  careful 
and  prudent  manner.*  But  no  reservation  of  a  right  to  flood  lands, 
oonveyed  by  a  railroad  company,  with  water  of  a  river  backed  up  by 
the  faulty  construction  of  the  embankment  on  which  its  tracks  are 
laid,  will  be  implied  from  the  mere  fact  that  the  conveyance  was  made 
after  the  embankment  was  tinished.®  An  owner  of  land  is  not  estop* 
ped  from  claiming  damages  for  the  overflow  of  his  land  caused  by  the 
negligent  construction  by  a  railroad  company  of  a  bridge  over  a  nat- 
ural stream,  on  the  ground  that  he  and  his  predecessors  had  knowledge 
of  the  erection  of  the  bridge  and  the  manner  of  its  construction,  and 
made  no  objections,  in  the  absence  of  proof  that  he  knew  that  the 
bridge  would  flood  his  land,  or  that  he  acquiesced  in  such  flooding.^ 

58M.  Effect  of  contributory  causes. —  The  fact  that  the  land  was 
flooded  before  the  construction  of  the. road  will  rtot  relieve  the  com- 
pany from  liability  for  increased  injury  caused  by  its  works.^  The 
company  is  not  relieved  from  liability  by  the  fact  that  the  accumula- 
tion of  the  water  in  the  stream  is  increased  by  natural  causes,  such 
as  the  clearing  and  cultivation  of  the  land.*  If  the  bridge  is  ample  to 
carry  the  water  of  the  stream,  the  company  is  not  liable  for  injuries 
caused  by  the  jamming  of  ice  under  it  so  as  to  constitute  a  dam  and 
throw  the  water  back  up  the  stream.*  Nor  is  it  liable  for  injuries 
caused  by  driftwood  janmoiing  under  the  bridge.*  But  it  is  the  duty 
of  a  railroad  company,  in  constructing  its  roadway  over  a  natural 
water  course,  not  only  to  provide  such  a  passageway  for  the  water  as 
is  required  by  the  natural  lay  of  the  land,  but  to  maintain  such  water 
way  so  as  to  prevent  its  becoming  filled  up  so  as  to  obstruct  the  flow 
of  water.*  ITierefore,  where  there  are  loose  timbers  along  a  sti*eam, 
due  care  in  the  construction  or  maintenance  of  a  trestle  may  call  for 

S.  E.  348;    Winchester  d  P.  R.  Co.  ▼.       'Sheilook  v.  Lauisville,  N,  A.  d  O.  75. 

Washington,  1  Rob.   (Va.)    67;   Ohio  d  Co.  116  Ind.  22,  17  N.  E.  171. 
M.  R.  Co.  Y.  ThiUman,  143  111.  127,  36        ^Teoras  d  P.  R.  Co.  v.  Padgett,  14  Tex. 

Am.  St.  Rep.  369,  32  N.  E.  529.  Civ.  App.  435,  37  S.  W.  92. 

A  riparian  proprietor  is  not  estopped       ^Mississippi  d  T.  R.  Co.  v.  Archihaldf 

from  n^covering  damages  resulting  from  67  Miss.  38,  7  So.  212. 
an  improperly  oonstructed  railroad  cul-        *Bem\nger  v.  Sunhury,  H.  d  W.  R.  Co. 

vert  by  damages  having  been  awarded  203  Pa.  516,  53  Atl.  361;  Omaha  d  R. 

on  condemnation  proceedings,  as  it  was  Valley  R.  Co.  v.  Brown,  14  Neb.  170,  15 

then     assumed     that     the     corporation  N.  W.  321,  16  Neb.  161,  20  N.  W.  202. 
would   perform   its   work   properly   and       *Ahhott  v,  Kansas  City,  8t.  J.  d  C.  B. 

without  negligence.     SouthMde  R.  Co.  v.  R,  Co.  S3  Mo.  271,  53  Am.  Rep.  581. 
Daniel,  20  Gratt.  344.  •Ofcto  d  M.  R.  Co.  v.  Long,  52  Bl.  App. 

*Harrelson  v.  Kansas  City  d  A.  R.  Co.  670;  Omaha  d  R.  Valley  R.  Co.  v.  Stan- 

161  Mo.  482,  52  S.  W.  368;  Wallace  v.  den.   29    Neb.    622,   46  N.   W.   46;    8t. 

Columbia  d  O,  R.  Co.  34  S.  G.  62,  12  S.  Louis,  A.  d  T.  H.  R.  Co,  v.  Brown,  34 

K.  815;  Hodge  v.  Lehigh  Valley  R.  Co.  111.  App.  652. 
39  Fed.  449.  A  railroad  company  is  not  liable  for 

•Sellers  V.  Texas  C.  R.  Co.  81  Tex.  458,  the  result  of  the  dogging  of  ite  culvert 

13  L.  R.  A.  657,  17  S.  W.  32.  by  debris  which  it  could  not  have  antic- 
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plans  and  methods  to  prevent  their  lodgment,  and  so  prevent  th«n 
from  obstructing  the  flow  of  the  water.®  And  the  company  is  botoid 
to  keep  the  passageway  dear  so  as  to  prevent  as  far  as  possible  the 
occurrence  of  jams  at  the  bridged  Where  the  channel  of  a  stream  be- 
comes filled  and  choked  by  reason  of  debris  lodging  against  a  bridge 
maintained  by  a  railroad  company,  its  successor  is  not  liable  for  a 
continuance  of  the  nuisance  if  the  removal  of  the  bridge  by  it  would 
not  have  affected  the  accumulations  which  had  filled  the  channel  dur- 
ing the  maintenance  of  the  bridge  by  the  original  company.*  A  rail- 
road company  ia  liable  for  the  flooding  of  an  owner's  land  if  the  man- 
ner in  which  the  railroad  embankment  was  constructed  is  the  cause  of 
producing  certain  other  results,  the  combined  operation  of  which 
<*au8es  the  overflow  complained  of.* 

588e.  Becovery  of  damages.  —  If  the  injuries  are  caused  by  negli- 
gent construction  of  the  roadbed,  the  action  must  be  for  the  tort ;  but 
if  they  are  the  necessary  result  of  a  careful  construction  of  the  road, 
die  damages  must  be  recovered  in  the  eminent-domain  proceedings 
in  which  the  right  of  way  is  secured.^    In  case  the  road  is  negligently 


ipated  would  be  carried  down  by  the  wa- 
ter; but  such  freedom  from  liability 
does  not  extend  to  the  result  of  clogging 
caused  by  debris  being  carried  down  by 
the  stream  during  a  freshet  not  extra- 
ordinary and  unprecedented.  Hough- 
talinff  ▼.  ChicQQO  O,  W.  R.  Co,  117  Iowa, 
540,  91  N.  W.  811. 

A  railroad  company  is  liable  for  the 
daniiige  resulting  from  the  overflow  of 
a  natural  stream  if  it  is  caused  by  the 
negligent  placing  of  piles  under  its 
bridge  across  the  stream  in  such  a  way 
ns  to  catch  the  drift  and  debris  brought 
down  in  times  of  high  water,  thus  caus- 
ing an  obstruction  which  causes  the  ac- 
cumulation of  the  water  and  consequent 
oiverflow.  Edwards  v.  Missouri,  K,  d 
r.  R,  Co.  97  Mo.  App.  103,  71  8.  W.  366. 

A  railroad  company  is  liable  for  in- 
jury caused  by  the  overflow  of  the  wa- 
ters of  a  river  occasioned  by  an  ice  gorge 
at  its  negligently  constructed  bridge,  al- 
though authorized  by  law  to  construct 
its  road  across  the  stream.  In  con- 
structing the  bridge  due  regard  must  be 
had  equally  to  the  safety  of  the  travel- 
ing public  and  to  the  adjoining  landown- 
ers; neither  should  be  sacrificed  to  the 
other.  McCleneghan  v.  Omaha  <€  R. 
Valley  R.  Co.  25  Neb.  523.  41  N.  W. 
350. 

'ffoiithrm  R.  Co.  v.  Ploit,  131  Ala. 
312.  31  So.  33. 


^West  T.  Louisville,  C.  d  L.  R.  Co.  8 
Bush,  404. 

Where  a  bridge  as  originally  oon- 
stnicted  did  not  interfere  with  the  flow 
of  the  stream,  but  subsequently  the  wa- 
ter was  raised  by  the  gradual  accumn- 
lation  of  debris  under  it,  the  injury  re- 
sulting from  the  obstruction  did  not  be- 
come permanent,  so  as  to  set  the  stat- 
ute of  limitations  running  as  against 
future  or  prospective  damages,  until  the 
channel  was  subsequently  intentionally 
filled  in  and  a  solid  emlninkment  made 
by  the  owner  of  the  bridge.  Bunten  t. 
Chicago,  R.  I,  d  P.  R.  Co.  60  Mo.  App. 
414. 

'Bunten  v.  Chicago,  R.  I.  d  P.  R.  Co. 
50  Mo.  App.  414. 

H>hio  d  M.  R.  Co.  V.  Vueisel,  43  lU. 
App.  108. 

^Mellen  t.  Western  R.  Co.  4  Gray, 
301 ;  Estabrook9  v.  Peterborough  d  S.  R. 
Co.  12  Gush.  224;  Terre  Haute  d  I.  R, 
Co.  y.  MnKinley,  33  Ind.  274;  Ohio  d 
M.  R.  Co.  V.  Wachter,  123  111.  440,  5  Am. 
St.  Rep.  532,  16  N.  E.  279. 

Damaging  an  owner's  land  by  the 
overflow  of  water  thereon  caused  by  the 
insufliciency  of  a  culvert  through  a  rail- 
road embankment  is  not  such  a  "tak- 
ing.*" within  the  meaning  of  the  Consti- 
tution, as  to  entitle  such  owner  to  have 
the  damages  assessed  as  for  a  ^taking** 
as    against    anyone    owning    the     road. 
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constructed,  the  right  of  action  does  not  accrue  until  the  injury  is 
actually  done.*  The  burden  is  upon  the  railroad  company  to  show 
its  authority  to  close  the  water  way  in  order  to  relieve  itself  from 
liability  for  such  act^  The  company  cannot  relieve  itself  from  liabil- 
ity by  showing  that  it  made  ditches  to  carry  off  the  water  as  rapidly 
as  the  stream  would  when  its  banks  were  not  overflowed.*  To  mak(* 
the  railroad  company  liable,  its  work  must  be  shown  to  be  the  proxi- 
mate cause  of  the  injury.^  Evidence  of  the  frequent  occurrence  of 
freshets  supposed  to  be  extraordinary  is  admissible  upon  the  question 
of  what  the  capacity  of  the  opening  should  have  been.^  Evidence  thai 
at  a  subsequent  freshet  the  embankment  was  cut,  and  its  effect  upon 
the  water,  may  be  admissible  for  the  purpose  of  showing  the  effect  of 
the  embankment,  although  it  cannot  be  considered  as  an  admission 
by  the  company  of  its  negligence.'^  Nor  can  such  admission  be  shown 
by  proof  that  after  the  flood  the  capacity  of  the  culvert  was  enlarged-** 
If  it  appears  that  the  injury  is  permanent  the  railroad  company  may 
have  permanent  damages  awarded,  the  measure  of  which  will  be  the 
difference  in  the  value  of  the  property  with  and  without  the  road.'* 
In  an  action  against  a  railway  company  for  causing  overflow  of  land 
by  the  construction  of  an  embankment  across  a  branch,  the  companv 
cannot  set  off  the  enhanced  value  given  to  the  land  by  the  construction 
of  the  road,  where  such  increased  value  is  given  in  common  to  other 
lands  in  the  vicinity  by  the  presence  of  the  road.^®  The  question  of  n^- 
ligence  on  the  part  of  the  company  is  for  the  juiy,  as  is  also  the  ques- 

Wabash  R,  Co,  v.  Sanders,  47  111.  App.  Minn.  06,  82  N.  W.   1110;   Texas  dc  P. 

436.  R.   Co.   V.   Padgett,   14   Tex.  Civ.  App. 

In  an  action  a^inst  a  railroad  com-  435;  37  S.  W.  02;  Morris  v.  Richmond 

pany  for  damages  to  land  by  flooding,  d  D,  R,  65  Fed.  684. 

the  owner  of  such  land  is  entitled  to  re-  In  order  to  justify  recovery  for  the 

cover  for  all  injuries  from  such  cause  negligent    construction     of    a    railway 

as  a  result  of  the  construction  of  the  bridge  across  a  river  in  such  manner  as 

roadway   over   a   natural   stream,    irre-  to  cause  an  ice  gorge  and  the  overflow 

spective  of  the  question  as  to  w^hether  of  lands  in  the  vicinity,  there  must  bt* 

the  roadway  was  properly  or  negligently  actual   injuries   resulting  from  the  uii- 

coQstructed,  in  the  absence  of  any  show-  lawful  obstruction.     Omaha  d  R.  Vallcii 

ing  that  the  damages  resulting  necessa-  R.  Co.  v.  Standen,  22  Neb.  343,  36  N. 

rily  from  a  proper  construction  of  the  W.  183. 

road  have  be«i  awarded  in  a  condemna-  ^Pittfthurg,  Ft.  W.  d  C.  R.  Co.  v.  Gil- 

tion     proceeding,     or     otherwise     paid,  lelandf  56  Pa.  445,  04  Am.  Dec.  08. 

Ohio  d  M.  R.  Co,  V.  Thillman,  143  111.  'Gulf,  C.  d  8.  F.  R.   Co.  v.  Dunlap 

127,  36  Am.  St.  Rep.  350,  32  N.  E.  520.  (Tex.  Civ.  App.)  26  S.  W.  655. 

H)leveland,  C.  C.  d  8t.  L.  R.  Co.  v.  V^w/f,  C.  d  8.  F.  R.  Co.  v.  MoGowan. 

KUne,  29  Ind.  App.  300,  63  N.  E.  483.  73  Tex.  355,  11  S.  W.  336. 

*Doxsey  v.  Long  Island  R.  Co.  35  Hun,  ^Ridley  v.  Scahoard  d  R.  R.  Co.  118  N. 

362.  C  006,  32  L.  R.  A.  708,  24  S.  E.  730. 

*8i.  Latiis,  I.  M.  d  8.  R.  Co.  t.  Morris,  ^'8t.  Louis.  I.  M.  d  8.  R.  Co.  v.  Mor- 

35  Ark.  622.  ris,  35  Ark.  622. 

•Treichel  v.  Great  Northern  R.  Co.  80 
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tion  whether  or  not  the  flood  was  unprecedented.^*  So,  it  is  the  prov- 
ince of  the  jury  to  determine  whether  or  not  the  trestle  constitutes 
an  obstruction  to  the  natural  flow  of  the  stream.**  In  order  to  render 
a  railroad  company  liable  for  maintaining  its  roadway  in  such  a  man- 
ner as  to  cause  an  owner's  land  to  be  flooded,  where  notice  is  necessary 
to  the  maintenance  of  the  suit,  it  is  suflicient  if  the  company  is  so  far 
apprised  of  tlie  injury  done  and  the  claim  for  redress  as  not  to  be 
taken  by  surprise.** 

670.  Drift  and  debris.— r  The  riparian  owner  is  not  bound  to  keep 
the  channel  of  the  stream  free  from  debris  which  may  find  its  way 
there  naturally,  and  is  not  liable  for  injury  to  upper  property  owners 
by  the  fact  that  its  accumulation  in  the  stream  sets  the  water  back 
over  the  boundary  line.  But,  in  erecting  artificial  structures  in  or 
across  the  stream,  he  is  bound  to  take  notice  of  the  liability  of  such 
material  to  be  impeded  by  the  obstruction  and  so  become  a  menace 
to  upper  property,  and  he  will  be  liable  in  case  he  builds  his  structure 
in  such  a  way  that  it  will  necessarily  cause  drifting  material  to  dam 
the  water  back,  or  in  case  he  fails  to  remove  the  material  after  he  sees 
that  it  is  being  piled  up  so  as  to  form  a  dam.  The  mere  fact  that  a 
dam  holds  the  ice  in  a  stream  longer  than  it  would  have  stayed  in 
the  absence  of  the  dam  does  not  render  the  owner  liable  for  the  incon- 
venienoe  thereby  caused  to  an  upper  miU  owner.*  But  if  the  dam 
accumulates  the  ice  in  such  a  way  that  the  water  is  forced  back  onto 
Tipper  property  to  its  injury,  the  owner  of  the  dam  is  liable.*  And 
he  cannot  accumulate  logs  in  his  pond  in  such  a  way  as  to  throw  the 
water  back  on  the  upper  property  to  its  injury.'  A  railroad  company 
which  cuts  oflF  pilings  used  in  the  construction  of  a  bridge,  and  leaves 
them  at  such  a  height  as  to  cause  an  accumulation  of  debris  to  such  am 
extent  as  to  obstruct  the  natural  current  of  the  river  and  cause  the 
flooding  of  lands,  is  liable  for  the  injury  sustained  by  reason  of  it« 
negligence.^  It  has  been  held  that  the  filling  of  the  pond  with  sedi- 
ment, which  was  not  anticipated  when  the  dam  was  constructed,  will 

"Gft*V,  O.  d  8.  F.  R,  Co,  V.  Hollidapy      'Though  he  may  set  back  the  water 

65  Tex.  512.  in  its  natural  state  to  the  boundary  of 

*W.  Louis f  A.  A  r.  H,  R,  Go,  v.  Win-  the    upper    proprietor's    land,    and    so 

kelmann,  47  111.  App.  276.  maintain    it,    altfaougli    at     times     the 

^Wahash  R.   Co,  v.   SanderSy   58   111.  freshets  might  set  back  the  water  on 

App.  213.  the  mill  wheels  to  a  greater  extait  than 

^Smith  V.  Agatpam  Canal  Co.  2  Allen,  it  otherwise  would.    Ricluirds  v.  Peter, 

365.  70  Mich.  286.  38  N.  W.  278. 

*Davi8  V.  Fuller,  12  Vt.  178,  36  Am.       *Haage  v.  Kofiaas  City  8.  R.  Co,  104 

Dec.  334;  BeU  v.  MVUntook,  9  Watts,  Fed.  391. 
119,  34  Am.  Deo.  507:  Cordea  v.  Kidder, 
24  N.  H.  364,  57  Am.  Dec.  287. 
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not  render  the  o^Tier  of  the  dam  liable  for  interference  ^vith  the  wheel 
of  the  upper  owner.^  But  that  statement  unduly  relieves  the  lower 
proprietor  from  liability.  He  should  not  be  permitted  to  create  a 
condition  which  will  destroy  an  upper  mill  privilege,  even  though 
natural  conditions  co-operate  with  his  acts;  and  therefore  the  better 
rule  is  that,  if  the  dam  prevent*  the  sediment  from  being  carried 
away,  and  the  result  of  the  combined  causes  is  the  casting  of  the  water 
onto  the  upper  property,  the  owner  of  the  dam  is  liable.®  So,  if  the 
accumulation  of  sand  in  a  stream  is  caused  by  a  dam  erected  lower 
down  the  stream,  the  owner  of  the  dam  is  not  relieved  from  responsi- 
bility, even  if  this  accumulation  results  in  part  from  hillside  clearings 
of  the  upper  owners.^  !No  recovery  can  be  had  for  damages  to  a  mill 
by  the  back  water  from  a  lower  mill  if  no  damage  was  done  except 
what  was  occasioned  bv  flood  wood  on  the  land  of  the  lower  mill  owner, 
and  he  removed  the  same  within  a  reasonable  time.*  The  fact  that  the 
water  is  held  back  to  some  extent  by  vegetation  growing  in  the  pond 
n'ill  not  give  the  upper  owner  a  right  of  action.^  Where  a  municipal- 
ity adopts  a  stream  as  an  open  sewer,  it  is  bound  to  keep  open  the 
diannel  and  to  remove  accumulations  of  filth,  ashes,  or  other  material 
that  obstruct  the  flow  of,  and  throw  the  water  out  of  its  banks  upon  the 
land  of  adjoining  owners.^**  The  lower  owner  cannot  conduct  a  busi- 
ness near  or  along  the  stream  in  such  a  way  as  to  cause  its  channel  to 
become  filled  with  debris  and  dam  the  water  back  on  the  upper  prop- 
erty. ^^   A  riparian  owner,  w)io  purchases  of  a  town  the  material  of  an 

*Proctor  ▼.  Jcnninga,  6  Nev.  83,  3  Am.  staunches  erected  by  them  in  the  river. 

Rep.  *240.  combined  with  the  growth  of  weeds  and 

*Turuer  r.  Locy,  37  Or.  1.58.  61  Pac.  Rccumulation      of      silt      against      the 

342.  staunches,  as  the  undertakers  are  under 

So,  if  a  dam  causes  the  filling  up  of  no  obligation  to  cut  the  weeds  or  dredge 
a  stream  with  sand,  and  the  raising  of  the  silt^  except  when  necessary  for  the 
the  water  so  as  to  leave  the  land  on  each  benefit  of  the  navigation ;  and  the  land- 
side  wot  nnd  unfit  for  cultivation,  the  owner's  remedy,  if  any,  is  under  the 
owner  may  recover  for  the  injury.  Ath-  compensation  clause  of  the  statute  au- 
cns  Mfff.  Co.  ▼.  Rucker,  80  Ga.  291,  4  S.  thorir.ing  the  undertaking.  Oracknell  v. 
E.  886.'  Thetfordy  L.  R.  4  C.  P.  629,  38  L.  J.  C. 

A  navisfation  corporation  having  the  P.  N.  S.  SoS. 

care  and  control  of  a  dam  which  it  per-  And,  a  corporation  owning  the  naviga- 

mits  to  become  filled  up  by  the  acts  of  tion  of  a  river  is  not  liable,  on  abandon - 

others  is  liable  for  the  injury  thereby  ing  it  pursuant  to  statutory  authority, 

done   to    riparian     owners.      Schuylkill  for  failure  to  keep  the  abandoned  chan- 

2V'at?.  Co.  v.  McDonoughy  33  Pa.  73.  nel  free  from  silt  and  weeds,  whereby  the 

Wtfir,s  v.  Jarrett,  26  S.  C.  480,  2  S.  E.  flow  of  the  water  is  obstructed  and  ad 

303.  jaccnt  lands  are  flooded,  unless  made  sc 

*Large  v.  Orvi^,  20  Wis.  696.  by  statute.     Ifodgson  v.  YorJfc,  28  L.  T 

•Knoll  v.  Light,  76  Pa.  268.  N.  S.  836. 

So,  those  undertaking  to  improve  the  **Blizzard  v.  Danville,  175  Pa.  479,  34 

navigation  of  a  river  are  not  liable  to  Atl.  846. 

an  action  for  the  flooding  of  adjoining  "Ame«  v.  Dorset  Marble  Co.  64  Vt.  10, 

lands    resultintr    fiom     the    action    of  23  Atl.  857. 
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abandoned  bridge,  and  allows  it  to  remain  in  the  stream,  will  be  liable 
to  upper  proprietors  for  injuries  caused  by  the  consequent  damming 
back  of  the  water.  ^*  But  a  railroad  company  is  not  liable  for  the 
flooding  of  an  owner's  land  caused  by  an  obstruction  to  a  natural 
stream  beyond  the  line  of  its  right  of  way,  although  such  obstruction 
was  caused  by  the  timbers  of  a  railroad  bridge  washed  out  on  its  road- 
way above  by  an  extraordinary  flood.' ^ 

571.  That  obstmction  is  beneficial  does  not  destroy  liability .-r- 
Under  the  influence  of  the  old  rule  that  the  one  who  first  makes  a  ben- 
eficial use  of  the  stream  has  a  prior  right  to  it,  it  has  been  questioned 
whether  or  not  an  upper  owner  has  a  right  of  action  in  case  he  does 
not  show  actual  injury.'  But,  since  each  riparian  owner  has  a  right 
to  have  the  natural  level  of  the  water  maintained  through  his  prop- 
ertyj  any  infringement  of  that  right  gives  him  a  right  of  action;  and 
even  the  fact  that  the  additional  quantity  of  water  kept  upon  th(* 
.  property  by  the  obstruction  is  a  benefit  to  it  will  not  destroy  his  right 
to  recover  nominal  damages  from  the  one  maintaining  the  obstruction. 
While  the  water  may  be  of  present  advantage,  there  may  be  in  the 
future  a  desire  to  change  the  use  of  the  property,  when  the  water  will 
be  a  serious  disadvantage,  and  the  upper  owner  has  a  right  to  choost* 
whether  he  wilF  permit  it  to  remain  there  or  not^  And  the  reason  for 
allowing  damages  is,  of  course,  stronger  where  no  benefit  is  shown, 
but  merely  that  there  is  no  present  injury.^  Although,  if  the  ob- 
struction wrongfully  causes  the  water  to  set  back  over  the  line,  there 
is  a  right  of  action,  yet,  if  the  obstruction  causes  no  greater  injury 
than  would  exist  without  it,  the  owner  of  the  obstruction  is  not  liable.* 
And  a  railroad  company,  in  mitigation  of  the  damages  to  be  paid  for 
the  construction  of  a  railroad  across  a  farm  in  such  a  way  as  to  inter- 
fere with  the  flow  of  the  stream  of  water,  may  show  that  the  raising 

^Talbnt  v.  Whipple.  7  Gray,  122.  pear   that  the   owners  have  ever   oom- 

^lllinois  C.  R.  Co,  v.  Bethel,  11  III.  menced  to  work  the  claims,  or  that  the 

App.  17.  claims  are  at  all  injured  or  likely  to 

^Haas    V.    Choussardy    17    Tex.   588;  suffer   damages  therefrom.    Harvep    y. 

Fahrteetock  v.   Southern  Pipe  Line  Co.  Chilton,  11  Cal.  114. 

19    Lane.    L.    llev.    233;    Worcester    v.  ^Mize  r.  Glenn,  ZS  Mo,  App.  9H ;  Kimet 

Great  Falls  Mfg.  Co.  41  ^le.  159,  66  Am.  v.  Kimel,  49  N.  C.    (4  Jones  L.)    121; 

Dec.  217.  -imoskeag  Mfg.  Co.  v.  Goodale,  46  N.  H- 

An  action  to  abate  as  a  nuisance  a  53 ;  Engard  v.  Fragier,  7  Ind.  294. 

dam    which   it  is   alleged  has   been   in-  'Hatch  v.  Dtcight,  17  Mass.  289,  9  Am. 

creased  in  height  so  that  it  will  inter-  Dec.  145. 

fere  with  the  working  of  mining  claims  For  a  full  discussion  of  this  question, 

above  and  a  quartz  mill  thereat,  which  see  §  551,  atitc. 

it  is  intended  shall  be  constructed,  can-  *Tjangdon  v.  Chicago,  B.  d  Q.  R.  Co. 

not  be  maintained  where  it  does  not  ap-  48  Iowa,  437. 
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of  the  water  will  tend  to  convey  alluvion  upon  the  land  in  such  a  way 
as  to  enrich  it.' 

572.  Alteration  of  obstruction. —  A  railroad  company  will  not  be 
conjoined  from  rebuilding  a  bridge  upon  new  piling  driven  parallel 
to  the  old  piling,  which  is  to  be  removed,  on  the  ground  that  such 
piles  would  obstruct  the  stream  and  flood  a  roadway  and  farms,  where 
the  outlet  under  such  bridge  is  of  more  than  double  the  capacity  of  a 
coimty  bridge  situated  just  above,  and  which,  together  with  the  flood- 
gate constructed  by  riparian  owners,  is  likely  to  catoh  and  detain 
floating  debris,  rather  than  the  bents  of  the  railway  bridge.^  And  after 
the  right  has  been  acquired  to  maintain  a  dam  in  a  stream,  its  owner 
has  a  right  to  keep  it  in  repair.^  Therefore,  it  is  a  good  defense  to  an 
action  by  landowners  to  enjoin  the  erection  of  a  mill  dam  on  a  stream, 
the  back  waters  of  which  overflow  their  lands,  that  the  dam  is  but  be- 
ing rebuilt  and  repaired  as  it  existed  before  being  washed  away  by 
liigh  water,  and  as  it  had  been  continuously  maintained  for  the  pre- 
<-eding  fifty  years,  overflowing  such  lands  to  the  same  extent  as  they 
will  be  overflowed  afte.r  the  dam  is  rebuilt,  adversely,  and  under  a 
c'laim  of  the  right  so  to  do.^  And  a  right  to  maintain  a  dam  on  an- 
other's land  includes  as  a  necessary  incident  the  right  to  enter  upon 
the  premises  to  make  needed  repairs."*  But  the  obstruction  cannot  be 
repaired  or  reconstructed  in  such  a  way  as  to  increase  the  level  of  the 
water  on  the  upper  property  beyond  what  the  owner  had  a  right  to 
maintain.'  Therefore,  the  owner  of  land  servient  to  a  flowage  ease- 
ment is  entitled  to  damages  from  the  dominant  owner  if,  after  the 
(ii-ection  of  a  new  dam,  the  old  water  marks  are  flooded,  the  fitness  of 
the  land  for  cultivation  diminished,  if  sand  is  deposited  in  his  ditehes, 
or,  presumably,  if  the  new  dam  is  higher  or  of  the  same  height,  but 
tighter  than  the  old  one.^  But  in  a  suit  for  damages  from  an 
increased  flowage  of  an  upper  tract  caused  by  the  rebuilding  of  a  dam, 
when  the  old  dam  caused  no  damage,  it  must  be  proved  that  the  new 
dam  is  of  increased  size.^ 

673.  Increasing  height  of  dam.—-  In  case  the  height  of  a  dam  is  in 
creased  so  as  to  flood  the  upper  property  to  a  greater  extent  than  the 

^Miltoaukee  d   M.  R.  Co.  v.   Eble,  4  Laoif  v.  Amett,  33  Pa.  169;  Cotoell  v. 

Cband.  (Wis.)  72,  3  Pinney  (Wis.)  334.  Thayer,  5  Met.  253,  38  Am.  Dec.  400; 

^Van  Wert  County  v.  Peirce,  90  Fed.  Hynds  v.  ShultSy  39  Barb.  600 ;  Schuyl- 

764.  kill  Nav,  Co.  v.  Freedley,  6  Wliart.  109. 

'Frey  v.  Witman,  7  Pa.  440,  49  Am.  ^Ofjle  v.  DUl,  55  Ind.  130. 

Dec.  484;  Rosamund  v.  Forgie,  18  Grant  *Edgett  ▼.  Douglasa,   144  Pa.  95,  22 

Ch.  (U.  C.)  370;  Butler  v.  Euae,  63  Me.  Atl.  868. 

447;    Baker  v.   McQuire,   53   Ga.   245;  "^Shumtcay  y,  Simona,  1  Vt,  5S. 

Oakley  Mills  Mfg.  Co.  v.  Neeee,  54  Ga.  •Jenkins  v.  ConUy,  70  N.  C.  353. 

459;    Maguire   v.    Baker,    57    Ga.    109;  ^Godfrey  v.  Maherry,  S4  IS.  0.  266. 
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owner  had  a  right  to  flood  it,  the  owner  of  the  dam  is  liable  for  the 
injury  caui^  by  the  increased  flownge,  the  same  as  though  he  had  no 
flowage  easement^  Damages  may  be  recovered  for  a  new  flowage 
caused  by  raising  a  dam,  where  the  mill  owner  had  lost  by  prescrip- 
tion the  right  of  a  former  owner  to  flow  such  lands  as  much  as  he  re- 
quired.* But  if  no  injury  is  done  to  the  upper  owner  by  the  increa.sp 
of  height  and  capacity  of  the  dam,  he  has  no  right  of  action.*  Al- 
though the  right  to  damages  for  the  building  of  a  dam  under  permis- 
sion of  a  statute  has  been  barred  by  lapse  of  time,  in  case  the  dam  is 
raised  so  as  to  cause  new  injury  to  the  upper  proprietor  the  damageii 
therefor  may  be  assessed  in  the  mode  provided  by  the  statute.*  In  an 
action  for  obstructing  the  flow  of  water  from  a  mill  by  back  water, 
caused  by  the  raising  of  the  height  of  a  lower  mill  dam,  it  is  imma- 
terial which  dam  was  erected  first,  where  both  originally  belonged  to 
the  same  remote  grantor.^  A  mill  owner  entitled  to  maintain  a  dam 
at  a  given  height,  and,  temporarily,  to  add  flashboards  thereto,  has  no 
right  to  replace  the  flashboards  with  a  permanent  structure  increas- 
ing the  height  by  the  same  amoimt,  to  the  injury  of  an  upper  riparian 
proprietor.*  The  right  to  maintain  a  dam  of  a  given  heiglit  does  not 
justify  the  construction  of  a  flume  2  feet  higher,  extending  8  feot 
along  one  end  thereof,  as  against  an  adjoining  owner  damaged  there- 
by.^ The  granting  of  a  right  to  maintain  a  dam  of  a  certain  height, 
with  a  proviso  that  nothing  in  the  grant  shall  be  construed  to  author- 
ize the  raising  of  the  dam,  is  not  a  contract  by  the  owner  of  the  dam 
that  he  will  not  raise  iL*  A  verdict  for  damages  resulting  from  an 
increase  of  the  overflow  of  lands  which  are  subject  to  an  easement  of 
back  water  from  a  mill  dam,  by  the  construction  of  a  new  dam  by 

^Gorman  v.  Trioe,  79  Ga.  731,  5  S.  E.  qucntly,  lower  down  the  strpam,  of  tl»e 

129 ;  Scheihle  ▼.  Late,  65  Ind.  332 ;    Wil-  same  height  as  the  old  one,  lie  will  not 

lianuton  v.  Yingling,  80  Ind.  379:  iSum-  be  restrained  from  placing  on  the  dam 

ner  v.  Tileston,  7   Pick.   198:    Ward  v.  movable    stop    logs    to    enable    him    to 

Ward^  22  N.  J.  L.  699;  Scheike  v.  John-  make  use  of  the  surplus  water  which 

sofij  39  Wis.  384.  would  otherwise  flow  over  it,  where  such 

Flowage   damages    may   be   recovered  stop  logs  would  raise  the  height  of  the 

where  it  appears  that,  while  re:4pondents  water  on  the  plaintiff*8  land  onlv  w^hen 

have  maintained  a  dam  in  that  town  for  the  mill  is  not  working,  and  then  to  the 

more   than    twenty   years,    within    that  extent  of  about  1^  inches,  at  which  time 

time    they    have    erected    another    dam  they  are,  however,  always  removed  by 

above  the   former,   thereby   raising   the  the  defendant.     Beamish  ▼.  Barreitf  16 

water  6  feet,  it  appearing  that  the  dam-  Grant  Ch.  (U.  C.)  318. 
acres   were  suffered  only  after  the  last       *Iialdicin  v.  Calking,  10  Wend.  167. 
dam   was  built.     Gleason   v.   Tuftle,  46       ^Williamson  v.  Tingling,  80  Tnd.  379. 
Me.  288.  •Billings  Slate  d  Marble  Co.  v.  Hang- 

^Rvs'irUv.  Turner,  50  Mo.  256.  er,   02  Vt.   160,    19   Atl.   231;    Weed  v. 

*Nigh  v.  Soirenrine,  12  U.  C.  Q.  B.  67.  Krenan,  60  Vt.  74,  13  Atl.  804. 

Where  the  grantee  of  the  privilege  of       ^WiLnan  v.  Wilson,  2  Vt.  68. 
keeping  a  dam  at   a  prescri1)ed  height,        *Colicell    v.     hfajf*s     landing     Water 

but  no  higher,  erected  a  new  dam,  subse-  Poicrr  Co.  19  N.  J.  Eq.  245. 
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purchasers  of  the  mill  tract,  to  whom  the  easement  passes  with  the 
tract,  cannot  be  sustained  by  mere  proof  that  the  overfow  is  greater, 
without  any  evidence  to  show  how  much  greater,  or  the  amount  of 
<iamage  caused  by  such  increased  overflow.®  The  owner  of  a  mill 
5eat  on  a  stream,  who  alleges  an  unlawful  increase  in  the  height  of  a 
mill  dam  below,  is  entitled  to  an  injunction  restraining  the  damming 
4Uid  backing  up  of  the  waters  of  the  stream  by  the  other,  only  to  the 
'extent  of  such  increase.  ^^ 

674.  Change  of  location. —  The  upper  owner  has  no  ground  of  com- 
plaint in  case  of  a  change  in  the  location  of  the  obstruction,  if  his 
property  rights  are  infringed  to  no  greater  extent  than  when  it  was  in 
its  original  position.^  Biit  the  right  to  maintain  a  dam  of  a  certain 
height  at  a  given  point  does  not  give  a  right  to  erect  a  new  one  further 
up  the  stream  of  the  same  height,  since  the  difference  in  conditions  at 
the  two  places  may  be  such  that  the  new  dam  may  raise  the  level  of  the 
water  on  the  property  much  more  than  did  the  old  one.*  The 
right  to  erect  a  dam  is  not  destroyed,  however,  by  taking  it  down  and 
-erecting  a  new  one  farther  up  the  stream.'^  Under  a  grant  of  property 
with  the  right  to  erect  a  dam  across  a  creek  on  other  lands  of  the 
grantor,  and  to  take  the  water  therefrom  in  raceways  so  as  to  give  the 
^antee  the  best  possible  use  of  the  water,  the  building  and  maintain- 
ing of  a  dam  on  the  land  of  the  grantor  will  not  prevent  the  subsequent 
transfer  of  the  dam  to  the  land  of  the  grantee  in  such  a  manner  as  to 
£ow  the  water  back  on  the  grantor's  land  so  far  as  it  was  flowed  by 
the  old  dam.^ 

IV.  Effect  of  looai.  conditions. 


676.  Character  of  stream. —  In  order  to  make  the  rule  governitig  the 
obstruction  of  water  courses  applicable  in  any  case,  a  water  course 
must  be  found  to  exist.*  But  if  a  water  course  in  fact  exists,  the  fact 
that  it  is  not  an  ancient  one  will  not  confer  a  right  to  obstruct  it.* 
And  the  rule  is  not  changed  by  the  fact  that  the  water  was  flowing  in 
>an  artificial  channel/**     An  injunction  will  be  granted  forbidding  the 

*Oakley  Mills  Mfg.   Go.  ▼.  Neeae,  54  ^8t.   Louis   Merchants*  Bridge  Tcrmi- 

<5a.  469.  nal  R.  Co.  v.  Pepper,  84  111.  App.  116. 

"^atem  v.  Gilpin,  1  Del.  Ch.  13.  *amiih  v.  Bahh,  1  Vin.  Abr.  557. 

^Bradley  v.  Warner,  21   R.  L  36,  41  *Wads\rorth  v.  McDougall,  30  U.  C.  Q. 

Atl.  564.  B.  369;  Mis/tottri  P.  R.  Co.  v.  Keys,  r>5 

^Stafford  V.  Maddox,  87  Ga.  537,  13  S.  Kan.  205,  49  Am.  St.  Rep.  249,  40  Pac. 

E.  559.  275. 

'Forbes  v.  Cotn.  172  Ma8s.  289,  52  N.  One  who  constructs  a  grating  across 

E.  511.  an  artificial  water  course,  which  he  has 

*Barher  v.  Nye,  65  N.  Y.  211.  contracted   with    one    from    whose  land 
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maintenance  of  an  embankment  which  impedes  the  flow  of  the  water 
of  a  natural  stream  fed  as  well  by  springs  as  from  the  watershed  of 
surrounding  hills,  and  which  for  twenty-live  years  has  been  conducted 
from  complainant's  land  by  means  of  an  artificial  ditch,  which  sub- 
stantially followed,  however,  the  natural  flow  of  the  water.*  But  a 
landowner  cannot  change  the  cliannel  of  a  stream  for  which  adequate 
provision  has  been  made,  to  an  artificial  course,  and  then  insist  that 
an  opening  for  it  shall  be  made  through  the  embankment  of  a  rail- 
road.' The  channel  universally  taken  by  a  stream  which  ordinarily 
loses  itself  in  a  sink  hole  whenever  the  water  rises  high  enough  to 
overflow  the  sink  cannot  be  blocked  up,  although  overflows  do  not  on 
the  average  occur  as  often  as  once  a  year."  Overflow  of  water  ob- 
structed by  a  dam  across  an  abandoned  river  bed,  which  was  lawful, 
when  built,  is  to  be  laid  to  the  account  of  Providence,  and  not  to  the 
hand  of  man,  if  it  \vould  not  have  happened  except  for  the  filling  up 
of  the  new  channel  of  the  river  by  natural  causes.*^ 

678.  Effect  of  high  water. —  One  erecting  a  structure  which  may  im- 
pede the  flow  of  the  water  of  a  stream  is  bound  to  take  into  considera- 
tion the  periods  of  high  water  to  which  the  stream  is  subject,  and  his 
act  will  be  as  wrongful  if  it  obstructs  the  natural  condition  of  the  high 
water  as  though  it  obstructed  the  water  at  its  ordinary  stages,  since 
the  high  water  is  a  part  of  the  natural  condition  of  the  stream  which 
must  be  taken  into  consideration.  As  said  in  Ames  v.  Cannon  River 
Mfg.  Co}  a  riparian  owner  has  no  right  to  maintain  a  dam  at  such 
height  as  to  set  the  water  back  upon  an  upper  proprietor  at  the  ordi- 
nary stage  of  water  in  the  stream,  construing  this  to  mean  its  stage 
in  such  rises  or  high  water  as  are  usual,  ordinary,  and  reasonably  to 
be  anticipated,  but  not  to  include  its  stage  in  such  extraordinary  fresh- 
ets as  cannot  reasonably  be  anticipated  at  particular  periods  of  the 
year.^  But  the  Michigan  court  has  hold  that  the  mere  fact  that  water 
is  backed  up  in  times  of  freshets  upon  the  wheels  of  an  upper  mill 

the  water  Aows  not  to  obstruct  in  such  ^HarreUon  v.  Kansas  City  d  A.  R.  Go, 

a  way  that  it  wiU  be  likely  to  accumu-  161  Mo.  482,  52  S.  W.  368. 

late  rubbish  and  back  the  water  upon  ^Carriger  v.  East  Tennessee,  F.  rf  0. 

an  upper  proprietor,  will  be  liable    for  R.  Co.  7  Lea,  388. 

the  injuries  in  case  it  does  so,  even  to  ''Payne  v.  Kansas  City,  8t.  J.  d  G.  B. 

a  stranjrcr  to  the  contract.     Tlie  liabil-  R.  Co.  112  Mo.  6,  17  L.  R.  A.  628,  20  S. 

ity  of  the  contractor  in  reference  to  ob-  W.  322. 

structions    caused    by    it    which    would  *  27  Minn.  245,  6  N.  W.  787. 

naturally  injure  riparian  property  was  *Dorman  v.  Ames,  12  Minn.  461,  Gil. 

the  same  as  it  would  have  been  if  the  347;  Bristol  Hydraulio  Co,  v.  Boyer,  67 

parties    had    been    riparian    proprietors  Ind.  236;  Farris  v.  Dudley,  78  Ala.  124. 

upon    a    natural    stream.     Babbitt    v.  56  Am.  Rep.  24:  numphrcy  T.  Irtdn,  IS 

^Safety  Fund  Nat.  Bank,  169  Mass.  361,  W.  N.  C.  449;  Casebeer  v.  Motcry,  55  Pa. 

47  N.  E.  1018.  419.  93  Am.  Dec  766;  McCoy  v.  Danley, 

'Miner  V.  Mchols  (R.  I.)  52  Atl.  893.  20  Pa.  88,  57  Am.  Dec.  680.^  In  the  lat- 
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because  of  the  maintenance  of  a  dam  by  the  lower  proprietor  and  his 
storing  logs  in  the  pond  will  not  give  the  upper  owner  a  right  of 
action.*  But  that  ruling  is  entirely  at  variance  with  the  principles 
governing  the  rights  of  riparian  owners.  One  having  a  right  to  flood 
the  lands  of  his  neighbor  by  means  of  a  dam  of  a  given  height,  bound, 
however,  to  open  the  sluices  and  lower  the  water  whenever  it  runs  4 
inches  over  the  top,  is  liable,  on  proper  averments,  when  he  has  omit- 
ted raising  the  gates  as  required.^ 

677.  No  liability  in  case  of  extraordinary  flood. —  The  one  about  to 
erect  a  structure  over  a  water  course  is  entitled  to  act  upon  the  as- 
sumption that  natural  conditions  will  continue  as  they  have  existed 
within  a  reasonable  time  prior  to  that  at  which  he  proceeds  with  his 
undertaking.  He  is  not  bound  to  anticipate  convulsions  of  nature, 
nor  floods  which  have  not  previously  been  known  to  occur.  There- 
fore, where  his  structure  becomes  injurious  to  his  neighbor  because  of 
an  unprecedented  flood,  he  must  be  shown  to  have  been  guilty  of  neg- 
ligence in  the  manner  of  constructing  it,  in  order  to  be  held  liable  for 
the  injury.*  So,  a  railroad  company  which  maintains  a  culvert  and 
embankment  is  not  liable  for  the  flooding  of  a  mill  above  them,  or  the 
destruction  of  a  lumber  yard  below  when  the  embankment  gave  way, 
where  the  injuries  were  due  to  extraordinary  rainfalls  and  a  heavy 
rainstorm  which  followed  a  cyclone.^  The  Missouri  court  of  appeals 
held  that  one  obstructing  tlie  waters  of  a  stream,  which  overflow  and 
injure  adjoining  property,  is  not  relieved  from  liability  on  the  ground 
that  the  overflow  was  the  result  of  an  unprecedented  flood,  imless  it 
appears  that  his  act  in  obstructing  the  water  did  not  add  to  or  concur 
in  producing  the  injury,  and  that  it  would  have  been  the  same  had 

tcr  case  the  court  limits  the  8tat<»ment  Welkcr  v.  Nwthem  0.  R.  Co.  1  VV.  N.  C. 

in  Monongahela  yar,  Co.  v.  Coon,  6  Pa.  210:  Culf,  C.  d  8.  f\  R.  Co.  v.  Pom^oy, 

383,  47  Am.  Dec.  474,  that  a  riparian  67   Tex.   498,   3  S.  W.   722;    Sahine  v. 

owner  may  iiae  the  water  power  to  the  John^oHy  35  Wis.   185;   Cobb  v.  Smilh. 

full  extent  of  the  stream,  hy   ponding  38  Wis.  21 ;   Sabine  d  E.  T.  R.  Co,  v. 

the  water  back  to  his  line,  althouprh  the  Brousard,  69  Tex.  617,  7  S.  W.  374. 
effect  will  be  that  in  times  of  high  wa-        Failure  on  the  part  of  a  railroad  com- 

ter  the  obstruction  will  cause  an  over-  pany  to  provide  a  bridge  across  a  creek 

ilow  upon  the  land  of  an  upper  riparian  of  sufficient  size,  strength,  and  capacity 

owner,  to  cases  in  which  the  floods  are  to  allow  the  unobstructed  flow  of  an  im- 

cxtraordinary  in  character.  mense  volume  of   additional    water,    in 

If  the  dam  cause's  the  stream  to  over-  which    were    floating    logs,    trees,   etc., 

flow    the    land    above    only    when    the  caused  by  an  unexpected  and  extraordi- 

stream  is  swollen,  the  upper  proprietor  nary  Hood,  is  not  negligence  so  as  to  ren- 

will    he    entitled   to    the  proportionate  der  the  company  liable  for  the  overflow 

amount  of  damages.     Pugh  v.  Wheeler,  of  the  land  of  an  adjacent  owner  occa- 

19  N.  C.  (2  Dcv.  &  B.  L.)  50.  sioncd  thereby.     Peoria  d  P.  Union  R. 

^Richards  v.  Peter,  70  Mich.  286,  38  Co.  v.  Bai-ion,  38  111.  App.  469. 
N.  W.  278.  ""Central  Trvst  Co.  v.  Wabash,  St.  L. 

*Hiftchin8on  ▼.  Oranger,  13  Vt.  386.  d  P.  R.  Co.  57  Fed.  441. 

^Peters  v.  Dii:innnj.  6  U.  C.  C.  P.  389 ; 
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Uie  8tTeam  Insen  unobstructed.^  But  that  decision  carries  the  liabil- 
itj'  of  the  one  making  the  structure  too  far.  The  true  rule  is  stated 
in  Dorman  v.  Ames,^  as  follows:  One  who  owns  a  dam  is  not  liable 
to  one  injured  by  an  event  in  law  called  an  act  of  God,  which  would 
not  have  caused  injury  in  the  absence  of  the  dam ;  he  is  only  liable  for 
injuries  which  are  the  necessary  effects  of  the  dam.  Therefore  if  the 
dam  of  the  lower  owner  does  not  throw  the  water  back  to  abridge  of  the 
upper  owner,  the  former  will  not  be  liable  when,  by  reason  of  a  great 
storm  of  wind  and  rain,  the  water  backs  up  and  destroys  the  bridge.* 
A  grantee  of  a  right  to  flow  another's  land  to  a  certain  extent  is  not 
liable  if  that  limit  is  exceeded  during  an  extraordinary  rise,  as  other- 
Mdse  he  would  be  deprived  of  the  beneficial  enjoyment  to  which  he  is 
entitled.® 

677a.  What  is  extraordinary  flood.—  An  extraordinary  flood,  for 
the  injury  caused  by  which  in  combination  with  an  obstruction  placed 
in  the  stream  the  owner  of  the  obstruction  is  not  liable,  is  one  which 
men  of  ordinary  prudence  would  not  have  anticipated  and  provided 
for.*  A  flood  is  not  extraordinary  which  is  such  as  residents  of  the 
neighborhood  might  expect  from  their  observation.*  The  rule  is 
stated  by  the  Alabama  court  as  follows:  Floods  such  as  from  cli- 
matic and  geographical  conditions  may  reasonably  be  expected, 
whether  of  frequent  or  infrequent  occurrence,  must  be  taken  into  con- 
sideration in  estimating  hazards  attending  the  obstruction  of  water 
courses.  The  term  "act  of  God,"  in  its  legal  sense,  applies  only  to 
events  in  nature  so  extraordinary  that  the  history  of  climatic  varia- 
tions and  other  conditions  in  the  particular  locality  affords  no  reason- 
able warning  of  them.^  And  that  rule  must  be  regarded  as  the  proper 
one.  The  Illinois  court  of  apj)eals  held  that  extraordinary  floods  are 
those  not  occurring  annually.*  But  the  mere  fact  that  a  flood  does 
not  occur  annually  will  not  make  it  an  extraordinary  one,  if,  from  the 
climatic  conditions  and  the  character  of  the  country,  it  is  likely  to 
occur,  and  has  been  known  to  occur,  with  sufficient  frequency  to  warn 
those  living  in  the  vicinity  that  it  is  likely  to  occur  at  any  time.^     The 

*Kenney  v.  Kansas  City,  P.  rf  O.  R,       ^Qtilf  Red  Cedar  Co.  v.  Walker,  13* 

Co.  74  Mo.  App.  301.  Ala.  653,  31  So.  .374. 

•12  Minn.  451,  Gil.  347.  *Tllinais  C,  R.  Co,  v.   Bethel,   11    Dl. 

*China  v.  Southirick,  12  Me.  238.  App.  17. 

•Wallace  v.  Headley,  23  Pa.  106.  "^Dorman  v.  Ames,  12  Minn.  461,  Gil. 

^Houston  d  G.  N,  R.  Co,  v.  Parker,  50  .347 ;  Ohio  d  M.  R.  Co.  v.  Ramcy,  139  III 

Tex.  330.  9,  32  Am.  St.  Rep.  176,  28  N.  E.  1087. 

*BrotPn  V.  Pine  Creek  R.  Co.  183  Pa, 
38,  38  Atl.  401. 
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question  whotlier  a  flood  is  ordinary  or  extraordinary  is  in  most  cases 
for  the  jurv.'* 

677b.  Effect  of  negligence. —  One  constru<*ting  an  obstruction  to  a 
water  course  cannot  relieve  hiuiself  from  liability  for  injuries  caused 
by  damming  the  water  ba(^k  on  upper  property  by  the  fact  that  the 
injury  occurred  during  an  extraordinary  flood,  if  he  was  negligent  in 
the  performance  of  the  work  so  that  unnecessary  injury  was  done  by 
the  flood.^  But  to  render  him  liable,  his  negligence  must  have  been 
an  active  agent  in  bringing  about  the  loss,  without  which  it  would  not 
have  occurred/^  An  embankment  obstructing  the  flow  of  a  water 
course  is  an  efticient  cause  of  the  flooding  of  adjoining  land,  when,  in 
concurrence  with  an  unusual  rainfall,  it  increased  tlie  volume  of  the 
overflow  and  the  extent  of  the  injury  to  the  land  and  crops.^  The 
construction  of  a  railroad  embankment  in  a  manner  that  cuts  off  80 
per  cent  of  the  passage  of  freshet  water  is  a  negligent  disregard  of  the 


•Chicago,  H.  <t-  Q,  R.  Co.  v.  Schaffer, 
26  fll.  App.  280. 

In  an  action  to  recover  for  overflows 
caui§e(l  hy  the  damming  back  of  a 
stream,  which  have  occurred  at  tinieN  of 
high  water  twice  witliin  five  years,  it 
cannot  be  said,  as  matter  of  law,  that 
floods  cannot  be  considered  as  extraordi- 
nary which  occur  only  twice  in  a  period 
of  five  year«,  where  there  is  nothing  to 
show  that  they  have  occurred  so  fre- 
quently during  any  other  simihir  period 
of  time.  Ohio  d  M.  R.  Co.  v.  Thillman, 
143  111.  127,  36  Am.  St.  Rep.  359,  32  N. 
E.  529. 

A  flood  during  which  the  plaintiflf's 
lands  are  injured  by  the  obstruction  of 
water  due  to  a  railroad  bridge  and  em- 
bankment is  not,  as  matter  of  law,  so 
extraordinary  as  to  relieve  the  company 
from  liability  where  similar  floods  have 
theretofore  occurred.  Van  Dnzer  v.  El- 
mira,  C.  d  A'.  R.  Co.  75  Hun,  487,  27  N. 
y.  Supp.  474. 

'Ohio  rf  M.  R.  Co.  V.  Nuetzel,  43  111. 
App.  108;  Ohio  d  M.  R.  Co.  v.  Ramei/, 
139  III.  9,  32  Am.  St.  Rep.  176,  28  X.  E. 
1087. 

In  an  action  to  recover  damages 
caused  by  the  overflow  of  a  lake,  a 
charge  that  if  the  overflow  was  caused 
by  an  unprecedented  and  unlooked  for 
storm  defendant  was  not  liable,  is  prop- 
erly refused,  where  the  negligence  com- 
plained of  was  the  failure  to  maintain 
sufllc'ient  outlets,  and  there  was  evidence 
tending  to  show  a  failure  in  that  regard, 
and  that  if  tliey  had  been  proin-rly 
maintained    the   injuries   complained   of 


would  not  haye  happened.  Birmingham 
R.  rf  Klrclric  Co.  v.  Do88,  131  Ala.  177^ 
32  So.  493. 

-Colewan  v.  Kansas  City,  8t.  »/.  d  C. 
B.  R.  Co,  30  Mo.  App.  476 :  James  v. 
Kansas  City,  P.  d  G,  R.  Co.  69  Mo.  App. 
431. 

Where  an  unusual  rainfall  and  the 
negligent  obstruction  of  a  stream  con- 
curred in  causing  it  to  overflow  its- 
banks,  the  person  caitsing  the  obstruc- 
tion is  liable  for  such  injuries  as  would 
not  otherwise  have  occurred.  Brink  v, 
Kansas  City,  8t.  J.  d  C.  B.  R.  Co.  IT 
Mo.  App.  177 :  Coleman  v.  Kansas  City, 
8t.  J.  d  C.  B.  R.  Co.  36  Mo.  App.  476. 

A  railroad  company  is  not  liable  for 
an  overflow  of  water  caused  by  such  very 
unusual  rainfalls  as  would  amount  to  an 
"act  of  God,*'  even  if  they  had  negligent- 
ly allowed  a  culvert  to  become  obstruct- 
ed. Texas  d  -A\  0.  R.  Co.  v.  Andei'son 
(Tex.  Civ.  App.)   61  S.  W.  424. 

Although  there  may  have  been  some 
degree  of  negligence  in  the  maintenance 
of  a  culvert,  a  railroad  company  is  not 
liable  for  damage  by  reason  of  its  in- 
sufficient capacity  to  pass  an  extraordi- 
nary flood  of  such  overwhelming  and  de- 
structive character  as  by  its  own  force,, 
and  indepi^ndently  of  the  particular  neg- 
ligence alleged  or  shown,  produced  the 
damage.  Baltimore  d  O.  R.  Co.  v.  Sul- 
phur Sjtring  Independent  School  Dist. 
96  Pa.  66.  42  Am.  Rep.  529,  3  Pennvp. 

.->is. 

^Kenncff  v.  A'dfi^o^  City,  P,  d  G,  R^ 
Co.  74  Mo.  App.  301. 
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right  of  a  landowner  to  have  the  water  flow  past  his  land  in  its  nat- 
ural way  without  being  retarded  or  eoncentrated  and  poured  through 
with  increased  force.^  In  an  action  against  a  railroad  company  for 
the  flooding  of  adjoining  land,  allied  to  have  been  caused  by  the  de- 
fective construction  of  its  embankment  over  a  natural  stream,  it  is  a 
question  of  fact  for  the  jury  whether  such  flooding  was  due  wholly  to 
such  an  extraordinary  flood  as  ordinary  prudence  could  not  have  an- 
ticipated, or  wholly  to  tlie  defective  construction  of  such  embankment, 
or  to  both  causes.' 

678.  Effect  of  character  of  injury. —  To  render  one  liable  for  dam- 
ming back  water  upon  adjoining  land,  it  is  not  necessary  tliat  the  par- 
ticular damage  caused  should  be  within  the  anticipation  of  a  reason- 
ably intelligent  and  prudent  person.*  It  is  sufficient  if  the  obstruc- 
tion was  such  that  a  reasonably  prudent  person  would  know  that  it 
was  likely  to  do  injury,  and  would  have  taken  precautions  to  guard 
against  it  Damages  may  Ix*  recovered  for  injury  to  personal,  as  well 
as  real,  property.^  And  this  will  include  injury  to  cattle  because  of 
their  being  caught  in  the  water  or  because  of  destruction  of  their  pas- 
ture by  the  flood.  But  the  owner  of  the  cattle  cannot  place  them  in  a 
place  where  they  are  likely  to  be  injured,  and  must  take  due  care  to 
protect  them  from  injury  which  is  threatened.^  And  damages  for 
injuries  to  real  estate  may  include  the  loss  caused  by  rendering  the 
land  wet  by  percolation  or  seepage  of  the  water  from  the  pond.*     The 

*Lampl€V  V.  Atlantic  Coast  lAne  R.  Co.  with  his  eves  open  in  placing  them  in  thp 

r.3  S.  C.  4«2,  41  S.  E.  517.  pens. 

^Ohio  d  M.  R.  Co,  V.   Thillman,   143        So.  where  an  owner  of  cattle  has  a 

111.  127,  36  Am.  St.  Rep.  359,  32  N.  K.  more  license  to  pasture  them  on  the  land 

'*29,  Reversing  43  111.  App.  78.  of  another,  he  cannot  recover  against  a 

^Schmeckpepper  v.  Chicago  d  X.  W.  R.  railroad  company  for  causine  an  over- 
Co.  (Wis.)  93  N.  W.  533.  flow  of  such  land  which  refliiTted  in  the 

'Bastian  y.  Eau  Claire,  56  Wis.  172,  death  of  his  cattle  for  want  of  grass,  or 

14  N.  W.  55.  the  value  of  milk  which  the  cows  would 

Therefore,  a  railroad  company  which  have  given  had  they  not  been  prevented 
fills  up  open  trestle  work  in  the  embank-  from  grazing  on  such  lands.  Such  dam- 
"ment  of  its  road  over  bottom  land  bor-  ages  are  too  remote  a  result  of  the  neg- 
dering  upon  a  river,  thereby  in  some  de-  ligenco  of  the  railroad  company,  fiabine 
gree  retarding  or  obstructing  the  flow  d  J].  T.  R.  Co.  v.  Johnson,  65  Tex.  389. 
of  the  water  of  such  river  in  times  of  A  ripnrian  owner  having  on  hand  cat- 
flood,  causing  it  to  back  up  and  cover  tie  fit  for  the  market  at  the  time  water 
a  greater  surface  above  the  embankment,  is  wrongfully  backed  up  so  as  to  inter- 
is  not  thereby  liable  to  thi*  owner  of  fere  with  the  proper  feeding  of  the 
cattle  for  their  injury  during  a  flood  stock  is  not  bound  to  market  such  as  are 
while  such  cattle  were  in  pens  belonging  in  condition,  at  once,  in  order  to  avoid 
to  another,  placed  therein  for  the  pur-  impending^  loss,  if  the  market  is  at  that 
pose  of  feeding  and  fattrning  them  after  time  unfavorable.  McClencghan  v.  Omaha 
such  trestle  work  had  been  filled  up, —  d  R.  Valley  R,  Co.  13  Am.  St.  Rep.  508. 
especially  as  it  is  not  certain  that  such  41  N.  W.  350. 

flooding  miglit   not   have  occurred   irre-        ^Kllington  y.  Bmtiett,  59  Gsl.  2SQi  Pir- 

spective  of  such  obstruction.    Toledo,  W.  ley  v.  Clark,  3.i  N.  Y.  524,  91  Am.  Doc, 

<f  W.  R.  Co,  V.  Hunte},  50  111.  .325.    In  72,  Reversing  32  Barb,  268. 
this  case  the  owner  of  the  cattle  acted        And  an  injury  of  that  character  may 
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landowner  is  not  bound  to  construct  drains  to  relieve  his  land  from 
the  effect  of  the  water.* 

V.  Procedube  for  seouring  krdress. 

679.  Abatement.— In  the  Year  Book  of  8  Edw.  IV.  it  is  said  that  "if 
^ater  flows  to  another's  land,  and  he  stops  the  water  course  so  that  it 
4oods  my  land,  I  may  abate  that  whidi  causes  the  estoppel,  and  he 
shall  not  have  an  action  for  mj  entry  on  his  close  because  the  stopping 
of  the  water  was  his  own  doing."*  And  this  rule  has  been  in  force 
ever  since,  so  that,  in  case  a  lower  proprietor  casts  the  water  onto  thc^ 
land  of  the  upper  one,  the  latter  may  abate  the  nuisance  if  he  can  do 
so  without  breach  of  the  peace.  This  may  be  done  either  by  entering 
upon  the  land  of  the  lower  owner  and  destroying  the  obstruction^'  or 
hj  constructing  a  ditch  which  will  remove  the  water  from  the  pond.'' 
The  creation  of  remedies  by  statute  does  not  take  away  the  right  to 
abate  the  nuisance  unless  the  statute  expressly  so  provides.^  A  stat- 
ute making  it  a  criminal  offense  to  injure  a  milldam  does  not  take 
away  the  common-law  right  to  abate  such  dam  as  a  nuisance,  by  tear- 
ing it  down,  when  its  effect  is  to  throw  back  water  to  an  injurious  ex- 
tent on  the  wheels  of  the  abater's  mill,  although  not  to  stop  them  en- 
tirely.' But  the  upper  owner  cannot  divert  the  water  from  its  course 
and  make  it  enter  the  land  of  the  lower  owner  at  a  new  point  for  the 
purpose  of  abating  the  nuisance.*     And  the  upper  owner  must  act 

be  enjoined.     Knaon  v.  Wattier,  25  Or.  the  jury  must  find  from  the  facts  that 

7,  34  Pnc.  756.  such  dam  at  the  time  of  the  digging  of 

See  alflo  post,  chapter  xxxii.  the  ditch  was  a  nuisance  either  public 

^Piwley  V.  Clark,  35  N.  Y.  524,  91  Am.  or  private,  and,  if  the  latter,  that  the 

Bee.  72.  person  digging  such  ditch  was  injured 

^  S  Edw.  IV.  5,  pi.  14.  by  such  nuisance,  and  that  such  ditch  as 

*Amo8kcag  Mfg.  Co,  v.  Ooodalr,  46  N.  dug  did  not  carry  off  more  water  than 

H.  53;  Winchcll  v.  Clark,  68  Mich.  64,  was  necessaj^  to  abate  such  nuisance. 

"35  N.  W.  907;   Liles  v.  Catcthom,  78  Gates  v.  BUncoe,  2  Dana,  158,  26  Am. 

3fiss.  550.  29  So.  834;  Hodges  v.  Ray-  Dec.  440. 

mond,  0  ^lasR    316;  Heath  v.  Williams,  *f^tUr8  v.  Laird,  6  Cal.   121,  63  Am. 

25  Me.  209,  43  Am.  Dec.  265;  Overton  v.  Dec.   110:   Oreat  Falls  Co.  v.  Worster, 

Savrver,  46  N.  C.   (1  Jones  L.)   308,  62  15  N.  H.  412. 

Am.  Dec.  170.  *8tate  v.  Moffett,  1  G.  Greene,  247. 

'Storm  V.  Manchaug  Co,  13  Allen,  10.  *Wright  v.  Moore,  38  Ala.  593,  82  Am. 

An  upper  proprietor  will  not  be  liable  Dec.  731. 

for  cutting  a  ditch  on  his  own  land  to  In  an  action  for  injury  to  a  mill  by 

drain  a   pond  raised  by  a  dam  on  the  the  diversion  of  the  water  of  the  stream 

land  of  the  lower  proprietor  if  the  ditch  above,  a  plea  in  justification  was  held 

would  not  have  interfered  with  the  flow  bad  which  alleged  that  the  mill  owner 

of  the  water  had  the  stream  remained  had  erected  a  dam  which  penned  back 

in  its  natural  state.     Bearse  ▼.  Perry,  the  water  and  made  it  overflow  defend - 

117  Mass.  211.  ant's  land,  to  relieve  himself  from  which 

In  order  to  justify  the  diversion  of  the  trenches  were  dug  into  the  stream 

water  from  a  milldam  by  the  digging  of  and  its  water  thus  mvert^d,  since  ths 

.a  ditch  for  the  abatement  of  a  nuisance,  wrong  of  the  mill  owner  in  maintaining 
Vol.   11.— Waters,  117. 
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within  a  reasonable  time  if  he  wishes  to  abate  the  nuisanoe  by  remov- 
ing the  obstruction.^  To  entitle  one  to  proceed  to  remove  a  dam,  he 
must  have  an  interest  to  protect;  and  an  intermeddler  with  no  such 
interest  cannot  justify  his  act  upon  the  ground  that  the  obstruction 
was  in  fact  a  nuisance.*  Even  an  upper  riparian  owner  cannot  de- 
stroy an  obstruction  unless  it  backs  the  water  upon  his  property  or 
injures  his  property  in  some  other  manner.*  One  who  attempts  to 
abate  the?  nuisance  must  act  in  a  reasonable  manner,  and  not  do  mi- 
neoessary  injury,  although  he  is  not  bound  to  adopt  the  best  means  of 
securing  the  desired  end.*®  He  must  confine  his  acts,  however,  to  the 
obstruction  itself,  and  remove  only  such  portions  as  are  necessary  to 
stop  the  injury.'*  An  injunction  will  be  granted  to  restrain  the 
threatened  destruction  of  a  dam  admitted  to  be  built  and  maintained^ 
not  in  excess  of  authority,  by  one  whose  land  is  flowed  by  it,  where 
great  destruction  of  property  is  likely  to  be  caused,  and  the  trespasser 
admits  his  insolvency.*^  When  the  owner  of  the  servient  estate  un- 
der a  flowage  easement  wrongfully  tears  away  the  dam,  the  mill  owner 


the  dam  is  not  a  jiutification  for  tlie 
diversion  of  the  water  to  the  prejudice 
of  the  lower  occupant.  Adamson  v.  Mo- 
Nab,  5  U.  C.  Q.  B.  438. 

Upon  appeal  in  6  U.  C.  Q.  B.  113,  it 
was  held  that  an  attempt  to  justify  tht 
diyersion  of  the  water  by  contending 
that  the  sluices  became  neoessary  to  re- 
move the  injury  caused  by  the  raising 
of  water  by  the  dam  was  no  defense,  the 
landowner  having  the  right  to  prosecute 
the  mill  owner  for  the  injury  sustained ; 
and  even  if  he  had  the  right  to  abate 
the  nuisance  in  the  manner  chosen,  he 
had  diverted  more  water  than  the  dam 
kept  back,  and  had  not  specially  pleaded 
•i  defense  of  this  nature,  which  was  nec- 
essary before  it  would  be  available. 

One  in  possession  of  swamp  lands  un- 
der a  certificate  from  the  state  cannot, 
however,  be  enjoined,  at  the  suit  of  a 
lower  riparian  proprietor,  operating  a 
mill,  from  cutting  a  ditch  on  the  land 
of  which  he  is  in  possession  for  the 
<lrainas]^e  therefrom  of  surface  water  and 
water  turned  bade  thereon  by  the  mill- 
dam,  where  the  mill  owner  shows  no 
rii»ht  by  grant,  license,  or  prescription 
so  to  turn  the  water  back,  since,  as 
owner  of  the  soil  on  which  his  mill 
stands,  he  has  no  such  right.  Wat  tier 
V.  Miller,  11  Or.  329,  8  Pac.  354. 

^Moffctt  y.  Brewer,  1  G.  Greene.  .348. 

^Toothajcer  v.  WiMlow,  61  Me.  123. 

A  private  owner  the  working  of  whose 
mill  is  interfered  with  by  the  dam  of  a 


lower  proprietor  cannot  object  to  the 
flam  on  tlie  ground  that  it  is  a  public 
nuisance  interfering  with  the  rights  of 
navigation.  /^I'm/Mow  v.  Seavey,  8  Me. 
138.  22  Am.  Dec.  228. 

Where,  in  the  construction  of  a  dam, 
a  new  and  more  convenient  highway  ia 
laid  out  over  the  stream,  and  the  slope 
of  the  dam  covers  part  of  the  old  higb- 
v/ay,  there  is  a  nuisance  created,  where 
the  highway  was  not  legally  dianged  by 
town  authorities:  but  where  it  appears, 
that  the  new  highway  is  better  than  the 
old,  and  does  not  constitute  a  nuisanee 
in  fact,  the  owner  of  the  land  along  the 
highway  is  entitled  to  relief  against  the 
owners  of  the  dam  only  to  the  extent 
that  he  is  individually  injured;  and  in 
such  a  case,  where  the*  land  of  the  plain- 
tiff and  the  passway  to  the  highway  are 
flooded  by  the  dam,  a  court  of  equity 
will  grant  him  relief  by  decreeing  that 
the  ownerc  of  the  dam  widen  the  opening 
in  it,  where  the  land  will  be  relieved 
from  overflow  thereby,  and  will  not  de- 
cree a  complete  removal  of  the  dam  from 
the  highway  and  river.  Stone  v.  Peek- 
ham,  12  R.  1.  27. 

•Turner  v.  Jjocy,  37  Or.  158,  61  Pac. 
342. 

^^areat  Falls  Co.  v.  Worster,  15  N.  H. 
412. 

^*Moffett  V.  Brewer,  1  G.  Greene,  348.^ 

^Winnipiaeiogee  Lake  Co.  T.  Worstcr, 
29  N.  H.  433. 
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jnsiy  recover  the  profits  he  has  lost  by  the  suspension  of  the  operation 
of  the  milL^*  The  right  to  abate  the  nuisance  may  be  given  by 
contract*^ 

580.  Statutory  action  for  redress. — If  the  flowage  is  done  by  a  cor- 
poration acting  under  authority  of  the  legislature,  and  the  statut*^ 
specifies  the  manner  in  which  the  damages  shall  be  recovered,  that 
remedy  is  exclusive  and  a  common-law  action  will  not  lie.^  But  if 
the  statute  makes  no  provision  for  the  payment  of  damages  the  in- 
jured person  will  not  be  deprived  of  his  common-law  action.^  And 
the  corporation  cannot  deprive  the  injured  landowner  of  all  redress 
by  failure  to  institute  statutory  proceedings  to  establish  the  compen- 
sation to  be  provided ;  and  in  case  it  fails  to  do  so  and  there  is  no  pro- 
vision for  the  institution  of  the  proceedings  by  the  landowner,  he 
may  proceed  at  conmion  law.^     If  the  statutory  remedy  is  not  made 


"^Merriman  v.  Ruasell,  55  N.  C.  (2 
Joncfl  Eq.)  470. 

A  mill  owner  who  wrongfully  takes 
down  a  portion  of  a  dam  on  the  ntream 
below  may  be  required  to  pay  as  dam- 
8fi;p8  the  cost  of  restoring  the  dam,  and 
to  compensate  the  OMTier  for  the  neces- 
sary delay  of  his  mill,  but  not  the  ncKseH- 
sary  expense  of  prosecuting  the  suit. 
Datf  V.  yVoodworih,  13  How.  363,  14  L. 
cd.'  181. 

'*An  agreement  by  the  owner  of  a  mi  11- 
dam,  permitting  the  owners  of  land  over- 
flowed by  back  water  therefrom  to  abate 
the  same  if  the  water  is  not  let  out  of 
the  pond  '^t  a  specified  time,  in  consid- 
eration of  their  agreement  not  to  sue 
for  damages  occasioned  by  the  overflow, 
entitles  such  owners  to  a  judgment  for 
tho  abatement  thereof  in  an  action  to 
enforce  the  agreement,  as  it  is  clearly 
the  intention  of  the  parties  to  remove 
the  injury  occasioned  thereby,  and  im- 
plies that  the  dam  shall  be  kept  down, 
although  there  is  no  covenant  not  to 
rebuild.     VlHch  v.  HuU,  17  Wis.  424. 

An  obligation  to  cut  down  the  waste- 
way  of  a  dam  20  inches,  and  to  keep 
the  water  drawn  down  20  inches  below 
the  top  of  the  present  waste  way,  is  com- 
plied with  if  the  waste  way  is  cut  down 
20  inches.  Quinhy  v.  Sprague,  17  Me. 
226. 

^Afr Kinney  v.  Motwngahela  Nav.  Co. 
U  Pa.  66,  63  Am.  Dec.  617;  Woods  v. 
Mnftkua  Mfg.  Co.  4  N.  H.  527;  Lehigh 
Valleif  R.  Co.  v.  McFarlan,  31  N.  J.  Eq. 
706,  Reversing  30  N.  J.  Eq.  180. 

Alterations  in  a  weir  across  a  river, 
by  a  water-supply  company,  which  raised 
the  water  to  the  damage  of  a  mill,  are 
made  pursuant  to  the  powers  given  the 


company  by  its  charter,  so  as  to  entitle 
the  mill  owner  to  the  remedies  provided 
by  it,  although  neither  the  mill,  nor  the 
weir  or  its  site,  were  described  in  the 
books  or  plan,  nor  was  the  weir  in  the 
line  of  works  there  described;  but  that 
part  of  the  river  in  which  the  mill  and 
weir  lay  was  in  the  plan.  King  v.  ^iot- 
tingham  Old  Waterworka,  6  Ad.  &  EI. 
:«.->.  1  Nev.  &  P.  480,  6  L.  J.  K.  B.  N. 
S.  89. 

A  court  of  equity  will  not  enjoin  the 
owners  of  a  mill,  below  on  a  stream, 
from  so  raising  their  dam  as  to  flow 
back  the  water  upon  a  watered  meadow 
belonging  to  the  owners  of  a  mill  above, 
and  a  drain  rightfully  used  by  them  for 
the  purpose  of  relieving  their  meadow 
from  water  taken  from  their  mill  trench 
during  irrigation,  where  by  statute,  the 
meadow  and  drain  being  no  part  of  the 
mill  privilcige,  the  defendants,  as  ou^nera 
of  their  mill  estate,  have  a  fight  to  flow 
the  meadow  and  drain,  subject,  exclu- 
sively, to  the  remedy  provided  by  suclt 
act;  and  the  plaintiff  will  be  required 
to  seek  his  remedy  under  that  act.  Bull 
v.  Valley  FalU  Co.  8  R.  I.  42. 

'  Where  a  corporation  is  empowered  to 
erect  a  dam  of  a  certain  height  across 
a  navigable  stream,  and  maintain  the 
water  at  that  height  continually,  with- 
out any  provision  for  compensation  to 
one  whose  property  is  thereby  injured, 
the  remedy  of  the  property  owner  is  at 
common  law,  and  not  under  the  milldam 
acts,  which  empower  the  jury  to  regulate 
the  height  of  dams  and  the  times  of 
flownge.  and  assess  yearly  damages.. 
CogHiccIl  v.  EH8ejp  MilCCorp.  6  Pick.  94.. 

*yash  V.  l^ppcr  Appomattow  Co.  6* 
Gratt.  332. 
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exduflivey  the  fact  of  its  existence  will  not  prevent  a  resort  to  the  com- 
mon-law remedy.^  A  statute  giving  summary  remedy  for  damages 
iKxsasioned  to  other  mill  owners  by  the  erection  of  miUdams  has  ref- 
erence to  the  location  of  new  dams,  and  does  not  apply  to  a  change  in 
the  construction  of  dams  already  erected,  although  the  change  may 
result  in  backing  more  water  on  upper  mill  seats.^  To  entitle  the 
landowner  to  claim  the  benefit  of  the  statutory  remedy  it  must  be 
applicable  to  the  injury  for  which  redress  is  sought^  To  obstruct  the 
flow  of  water  to  the  injury  of  riparian  proprietors  is  a  private  nui- 
sance,  and  a  statute  making  it  a  public  one  does  not  change  its  charac- 
ter so  as  to  deprive  riparian  proprietors  of  their  common-law  reme- 
dies, but  merely  grants,  as  additional  remedies,  those  existing  for  the 
suppression  of  public  nuisances.'^  An  action  for  damages  for  the 
damming  back  of  water  onto  plaintiff's  land  is  not  abated  by  a  judg- 
ment in  a  subsequent  statutory  action  to  abate  the  dam  as  a  nuisance, 
where  the  plaintiff's  damages  were  not  assessed  in  the  latter  action, 
although  they  might  have  been.* 

681.  Common-law  actions. —  The  ancient  form  of  action  for  the  cast- 
ing of  water  back  on  an  upper  landowner  seems  to  have  been  an  assise 
of  nuisance  or  a  qiiod  permitiat.  And  in  Beswick  v.  Cunder,^  it  is 
said  that  an  action  on  the  case  does  not  lie  against  a  purchaser  of  land 
for  continuing  a  dam  across  a  stream  adjoining  the  land,  thereby 
rtoodipg  other  land,  but  the  remedy  is  by  an  assize  or  quod  permUtat. 
But  in  Sly  v.  Mordants^  a  case  occurring  six  years  earlier  than  th«' 

The  remedy  of  a  riparian  owner  to  re-  the  owner  of  such  property  cannot  re- 
strain by  injunction  the  raising  of  a  cover  f<Mr  damages  caused  by  stoppage 
dam  so  as  to  render  a  ford  between  his  of  a  water  course  or  the  natural  flow  of 
tracts  of  land  impassable,  which  by  the  surface  water  by  its  embankment  out- 
'  <x>nstruction  of  the  dam  and  consequent  side  the  limits  of  the  highway.  "Sew 
flowing  back  of  the  water  had  already  Caaile  d  F,  B,  Co.  v.  McChesney,  85  Pa. 
)>een  made  difficult  and  dangerous    to  522. 

crofls,  is  not  taken  away  by  a  statute       Damages  are  not  to  be  recovered  by 

*riving  mill  owners  the  power  to  obtain  any  peculiar  process  prescribed  by  the 

the  right  to  construct  dams  and  flow  charter  of  a  corporation  authorized  to 

land  by  taking  certain  steps  which  tbey  hold  real  and  personal  estate  necessary 

Hlone.  and   not  the  owner  of  the  land  and  convenient  for  the  purpose  of  oon- 

flooded,   can   initiate,   since,  until   such  veying  to  a  municipality  a  supply  of 

steps  are  taken  and  compensation  paid,  water  for  domestic  purposes,  etc,  and 

no  rights  are  obtained  by  the  mill  owner  to  take  water  therefor,  and  the  process 

preventing  the  landowner  from  exercis-  i?   prescribed   for   recovery  of  damages 

ing  otherwise  available  remedies.     Kir-  incurred  in  the  exercise  of  the  powers 

kendall  v.  Hunt,  4  Kan.  514.  thus  granted,  when    the    damage    was 

^Crittenden  v.  Wilson,  5  Ck)W.  165,  15  caused  by  a  grist  mill  operated  by  the 

Am.  Dec.  402.  corporation.     Clark  v.  Rockland  Water 

*Oarrett  v.  Bailey,  4  Harr.  (Del.)  197.  Pmcer  Co.  52  Me.  68. 

•Under  a  statutory  liability  for  dam-       ^Wclfon  v.  Martin,  7  Mo.  307. 
ages    to    property    fronting    upon    the       ^Qould  v.  Langdon,  43  Pa.  865* 
street  for  a  railroad  excavation  or  em-       *  Cro.  Eliz.  pt.  2,  p.  620. 
bankment  within  the  lines  of  the  street,       *  1  Leon,  247,  1  Rolle,  Abr.  104. 
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Besivick  Case,  plaintiff  recovered  judgment  in  an  action  on  the  case 
for  obstructing  a  water  course  and  thereby  flowing  his  land.  A  mo- 
tion in  arrest  of  judgment  on  the  ground  that  the  plaintiff,  having  the 
freehold,  ought  to  have  an  assize,  was  denied.  And  in  Plumer  v. 
Ilarper/  it  is  said  that  the  remedies  of  assize  and  qiuxi  permittat  for 
the  damming  of  water  back  upon  upper  riparian  land  were  discontin- 
ued, and  the  action  of  case  substituted  therefor,  prior  to  the  discovery 
of  this  country.  But  the  assize  of  nuisance  was  recognized  in  1828 
in  Pennsylvania  as  an  existing  remedy  for  injuries  caused  by  a  mill- 
dam.*  The  effort  has  been  continually  towards  simplicity  of  l^al 
procedure,  and  the  course  has  been  from  the  complex  to  the  direct  and 
Htraightforward  statement  of  the  complaint,  and  therefore,  at  the  pres- 
ent time,  there  should  be  no  encouragement  given  to  the  ancient  forms 
of  procedure,  even  if  they  are  found  not  to  have  been  expressly  de- 
stroyed by  the  legislature.  And  the  action  should  be  in  the  form  of 
the  simple  common-law  action  of  trespass  on  the  case.*  But  if  the 
acts  of  the  wrongdoer  constitute  a  direct  trespass  upon  the  land  of  the 
upper  owner  the  action  should  be  trespass  ipiare  clavswm,  and  not 
case.*  The  injured  person  is  not  limited  to  the  mere  abatement  of 
the  obstruction,  but  may  recover  the  damages  for  the  injuries  which 
he  has  received.^  An  action  may  be  maintained  for  each  distinct 
injury  inflicted.^  Ejectment  will  not  lie  if  the  action  involves 
merely  the  right  to  flood  land.*  Flowage  damages  may  be  recovered 
in  assumpsit  by  one  who  has  reserved  a  right  thereto  in  a  grant  of  the 

•3  N.  H.  S8,  14  Am.  Dec.  333.  ^Vill  v.  Sinkwite,  41  Cal.  688. 

*Ham€t  V.  Ihrie,  17  Serg.  &  R.  174.  Equity  wiU  not  restrain  one  from  pur- 

*Johns  V.  Stevens,  3  Vt.  308 ;  Cttrruth-  suing  his  claim  for  tiie  recovery,  by  legal 

ere  v.  Tillman,  2  N.  C.  (1  Hayw.)  501.  proceedings,  of  damages  for  the  injury 

For   consequential    danmgoH     to    one  he  has  received  from  the  raising  of  a 

having  the  title  to  gold  and  ore  imbed-  dam  which  has  been  adjudged  unlawful. 

ded   in  land,  with  the  right    to    enter  Tjchigh  Valley  R,  Co,  v.  McFarUn,  30  N. 

thereon  and  to  the  use  of  the  water  in  J.  Ek}.  135. 

a  stream  running  through  the  premises  *8outhMde  R.  Go.  v.  Daniel,  20  Gratt. 

to  cmable  him  to  mine  the  ore,  caused  344. 

by  the  submerging  of  the  land  by  back  Equity  will  not  enjoin  the  bringing  of 

water  from  a  dam  constructed  across  the  weekly  suits  before  the  justice  of  the 

stream  by  an  adjacent  proprietor  lower  peace    for    maintaining   an   obstructi<Mi 

down,  action  on  the  case  is  the  proper  across  a  water  course,  where  the  suits 

remedy,  and  ejectment  does  not  lie  where  are  between  two  individuals,  and    the 

there  is  no  adverse  holding.     Ezzard  v.  right  has  never  been    settled    at    law. 

Findley  Gold  Min,  Co.  74  Ga.  520,  5S  FAdridge  v.  Hill,  2  Johns.  Ch.  281. 

Am.  Rep.  446.  ^Simpson  v.  Wabash  R.  Co.  145  Mow 

•Keller  v.  Stoltz,  71  Pa.  356.  64,  46  S,  W.  739;  Wilklow  v.  Lane,  37 

But  a  disseised  owner  of  land  subject-  Barb.  244 ;  Bvrke  v.  CarlinviUe  Water 

ed  to  flowage  for  six  years  cannot  main-  Co.  176  111.  655,  52  N.  E.  266. 

tain  trespass  quare  clausum  without  first  See  post,  §  586. 

regaining  posHc^flion.     Mansur  y.  Blake, 

•2  Me.  38. 
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lands  to  a  third  party,  from  one  who  has  promised  by  parol  to  pay 
them.^^ 

58S.  Belief  in  equity. —  The  character  of  the  injury  caused  by  the 
obstruction  of  the  ilow  of  water  in  a  stream  so  as  to  throw  it  back  on 
upper  land  is  such  as  to  bring  the  case  very  easily  within  the  jurisdic- 
tion of  a  court  of  equity,  and  such  courts  have  always  been  very  ready 
to  take  jurisdiction  if  any  facts  were  presented  to  bring  the  case 
within  the  principles  upon  which  equitable  jurisdiction  is  founded. 
As  said  by  Chancellor  Johnson  in  Lambom  v.  Covington  Co.^  nothing 
can  be  clearer  than  the  power  of  the  court  to  prohibit  the  obstruction 
of  water  courses,  the  diversion  of  streams  from  mills,  the  back  flovrage 
upon  them,  and  injuries  of  like  kind,  which,  from  their  nature,  cannot 
be  adequately  compensated  by  damages  at  law.  The  protection  of 
the  rights  of  the  upper  owner  is  clearly  within  the  power  of  a  court  of 
equity.^  Keeping  up  a  milldam  to  the  nuisance  of  a  mill  privil^e 
further  up  the  stream  is  within  the  terms  of  a  statute  giving  equity 
jurisdiction  of  suits  touching  nuisances,  and  is  not  removed  from  such 
jurisdiction  by  the  exclusion  of  cases  in  which  there  is  an  adequate 
remedy  at  law,  where  the  provision  for  the  abatement  of  the  nuisance 
at  law  is  by  motion,  the  granting  of  which  is  discretionary,^  The 
ground  upon  which  the  equity  courts  have  regarded  it  necessary  to 
lake  jurisdiction  of  such  actions  is  the  prevention  of  the  destruction 
of  property  and  the  abatement  of  nuisances.*  As  will  be  seen  in  a 
subsequent  section,  to  give  equity  jurisdiction  the  remedy  at  law  must 
l>e  inadequate:  but  when  the  damming  back  of  the  water  is  likely  to 
cause  an  injury  to  health,  the  legal  remedy  is  not  adequate  and  equity 
\vill  entertain  the  suit.*  And  if  the  productiveness  of  the  land  flowed 
by  the  obstruction  is  destroyed,  equity  will  take  jurisdiction  to  redress 
the  injury,**  especially  if  a   multiplicity    of   suits    will    thereby    be 

^Jewett  V.  Richer,  6S  Me.  377.  is  not  available  to  abate  the  nuisance 

'  2  Md.  Cb.  409.  created  by  the  dam  aa  it  exists,  because 

*Ferris  v.  Wellborn,  64  Miss.  29,  S  So.  of  a   statutory  remedy  therefor,     yor- 

165;  Earl  v.  DeHart,  12  N.  J.  Eq.  280,  wood  v.  Dtcley,  IS  Ga.  628. 

72  Am.  Dec.  395:  Masonic  Temple  Asso.       *Whit field  ▼.  Rogers,  26  Miss.  84,  59 

V.  Banks,  94  Va.  695,  27  S.  E.  490;  Bull  Am.  Dec.    244;    Stone    v.    Roscommon 

V,  Vallejf  Falls  Co,  8  R.  I.  42.  Tjumher  Co.  59  Mich.  24,  26  N.  W.  216. 

^Bemis  v.  Vpltam,  13  Pick.  169.  Chancery   has  jurisdiction   of  an   ac- 

*Carlisle  v.  Cooper,  21  N.  J.  Eq.  576:  tion  against  a  nonresident  for  obetruet- 

Atty,    Oen,    v.    Blount,    11    N.    C.     (4  ing  a  natural  water  course  on  her  land 

Hawks)   384,  15  Am.  Dec.  526.  by  which  the  use  of  a  laiige  quantity  of 

^ Minor  v.  DeVaughn,  72  Oa.  208.  fine,  productive  lands  on  an  adjoining 

A  bill  in  equity  is  the  proper  remedy  plantation  is  destroyed.    Gordon  v.  W^r- 

1o  prevent  the  raising  of  the  height  of  field,  74  Miss.  553,  21  So.  151. 

a  dam.  the  pond  created  by  which  is  al-        But  the  removal,  by  decree  of  a  court 

leged  to  be  injurious  to  the  health  of  an  of  equity,  of  a  milldam  whereby  lands 

adjoining   property   owner,   although   it  are  flooded  so  far  as  it  exceeds  a  proper 
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avoided/  Equitv  may  also  prevent  the  interference  with  mill  rights 
further  up  the  stream.^  And  it  is  immaterial  that  the  property  ia 
aituated  on  a  lake.®  Equity  may  take  jurisdiction  to  determine  the 
height  to  which  the  water  may  he.  set  back.^®  And  it  may  compel  the 
payment  of  an  award  for  the  privilege  of  flowage,  made  by  arbi'trators 
mutually  chosen,  or  the  abatement  of  the  dam.**  But  equity  will  not 
enjoin  an  obstruction  made  under  authority  of  a  statute.*^  Nor  will 
it  take  jurisdiction  to  settle  the  legal  rights  of  the  parties,— as,  where 
the  lower  owner  claims  a  prescriptive  right  to  maintain  the  obstnic- 
tion.*^  Nor  will  it  issue  a  decree  against  obstructions  which  defend- 
ant is  not  shown  to  intend  to  create.**  And  an  injunction  will  not 
be  granted  if  the  obstruction  has  been  removed  and  tbere  is  no  likeli- 
hood of  its  being  replaced,  while  the  one  responsible  for  it  is  of  un- 
questioned ability  to  respond  for  the  damages.*^  Equity  will  not  take 
jurisdiction  merely  to  award  damages.*®     The  construction  of  a  road 

height  is  not  a  matter  of  right,  but  rests  of  an  upper  riparian  owner  threatened 
within  the  equitable  discretion  of  the  with  injury,  enjoin  the  holders  of  char- 
court,  and  is  dependent  ii|M)n  the  circum-  ters  granted  hj  adjoining  states  giving 
atanceA  of  the  caw.  Miller  v.  Camtcell,  the  exclusive  privilege  perpetually  of 
71  Mich.  270,  38  X.  W.  012;  Turner  v.  constructing  and  maintaininff  locks  at 
Bart,  71  Mich.  128,  15  Am.  St.  Rep.  243,  falls  on  a  navigable  riv«r  forming  a 
38  N.  W.  890.  common  boundary,  and  authorizing  the 

^  The  owner  of  a  milldam  will  be  en-  making  of  a  dam  and  flowing  or  other- 
joined  from  maintaining  it  at  such  a  wise  injuring  property  in  connection 
height  as  practically  to  destroy  300  therewith,  from  building  on  the  original 
acres  of  laiid,  and  inflict  constantly  re-  site  a  new  dam  to  be  used  for  manufac- 
curring  injury  upon  its  owners,  who  sev-  turing  purposes ;  although  it  is  shown 
erally  would  have  a  right  of  action  in-  that  transportation  owing  to  better  and 
volving  a  multiplicity  of  suits  and  vex-  cheaper  railroad  facilities  had  for  many 
atious  litigation.  Turner  v.  Mart,  71  years  ceased  at  these  river  locks;  that 
Mich.  128,  15  Am.  St.  Rep.  243,  38  N.  W.  the  former  dam,  then  <mly  used  to  run 
890.  a  sawmill,  had  been  carried  away  twen- 

*  Hammond  v.  Fuller,   1    Paige,    197 :  ty-five   years   before ;    and    that   during 

Farnum    v.    Rlackstime    Canal    Co.     1  that  whole  time  there  had  been  no  use 

Sumn.  47,  Fed.  Cas.  No.  4,675:  8tumho  of  the  franchise,  nor  anything  done  un- 

v.  t>evley.  23  Neb.  212,  36  N.  W.  487.  der  the  charters:  because  the  practical 

*Troe  v.  fjarnon,  84  Iowa.  649,  35  Am,  offect.  of   such   an   injimction   would   be 

St.  Rep.  336,  51   N.   W.   179;    hloyd    v.  indirectly  decreeing  a  forfeiture  of  such 

ThomHon,  60  N.  Y.  Supp.  72.  charters;    and,   while   such   a   forfeiture 

The  wrongful  dosing  up,  by  the  con-  may  be  adjudged  for  nonuser.  long  con- 
struction of  a  dam  therein,  of  the  outlet  tinned  and  intentional,  such  a  judg- 
of  a  lake  which  has  existed  as  a  running  ment  can  only  be  rendered  in  a  court  of 
stream  or  creek  forty  years,  thus  causing  law  in  a  direct  action  for  the  purpose 
the  overflowing  of  lands  adjacent  to  such  Ottaquechee  Woolen  Co.  v.  Newton,  57 
lake  and  outlet,  and  depriving  the  own-  Vt.  451. 

era  thereof  of  the  use  of  the  water  of  ^Outcalt  v,  George  W.  Uelme  Co.  42  N. 

the  outlet,  is  an  invasion  of   property  J.  Eq.  665,  9  Atl.  683,  Overruling  (N.  J. 

rights  which  a  court  of  equity  will  pro-  Ea.)   3  Cent.  Rep.  472. 

tect.    Roberts  v.  Rust,  104  Wis.  619,  80  ^^Talley  v.  Tyree,  2  Rob.    (Va.)    500; 

N.  W.  914.  Wheeler  v.  Steele,  50  Ga.  34. 

'^arlUle  v.  Cooper,  18  N.  J.  Bq.  241,  ^*8tate  v.  Sunapee  Dam  Co.  70  N.  H. 

^Wilmington    Water    Potoer    Co,    v.  458,  59  L.  R.  A.  65,  50  Atl.  108. 

Kvans,  166  111.  648,  46  N.  E.  1083.  "  In  Hudson  v.  Burk\  48  Mo.  App.  314, 

'*A  court  of  equity  will  not,  at  the  suit  an  action  to  recover  damages  for  the  ob- 
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embankment  across  a  water  course  may  be  enjoined  until  a  proper 
culvert  is  constructed."     In  Ecton  v.  Lex^ington  &  E.  R.  Co}^  X^ 
court  bays :     The  construction  by  a  railroad  company  of  culverts  or 
drain  pipes  through  the  embankment  of  its  roadway  of  insaificiciit 
size  or  capacity  to  carry  off  the  water  of  a  stream  after  heavy  rainfallN 
by  reason  of  which  the  land  of  an  owner  is  overflowed,  greatly  injur 
ing  it,  is  a  continuing  and  recurring  nuisance,  for  the  abatement  oi 
which  such  owner  can  maintain  a  bill  in  equity.     Injury  to  the  lower 
owner  is  no  ground  for  refusing  the  injimction  if  the  act  is  wrong 
ful.**     A  mill  owner  may  be  restrained  by  injunction  from  raisin*: 
his  dam  for  the  apparent  purpose  of  embarrassing  a  railroad  company 
in  oontHtucting  its  road  across  his  land,  although  duly  condemned.*" 
An  injunction  will  be  granted  at  the  suit  of  a  landowner  to  rcstrftiif 
the  construction  by  a  water  company  of  a  new  dam  at  a  diflFerent  site. 
resulting  in  the  destruction  of  his  easement  in  a  ford  in  the  streanj 
and  the  enlargement  of  a  ditch  upon  his  land  beyond  the  limits  of  th< 
right  of  way  therefor  owned  by  the  company,  and  the  cutting  of  tini 
her  in  the  accomplishment  of  sucli  work,  as  such  injury  is  more  than  a 
mere  trespass,  and  goes  to  the  destruction  of  his  estate.^"     An  injunc 
tion  restraining  a  lumber  company  from  repairing  and  operating  a 
dam  whereby  the  lands  of  the  complainant  are  flooded  will  not  bo  sui 
pended  so  as  to  permit  a  further  flowing  of  the  complainant's  lands  t<^ 
enable  the  lumber  company  to  float  the  remainder  of  its  logs,  when* 
two  suspensions  of  sixty  days  each  have  already  been  granted,  afford 
ing  the  company  ample  opportunity  to  get  out  its  logs.^^ 

•"truction  of  a  water  course,  and  to  re-  A  railroad  company  will  be  rajoinecf 
strain  the  rebuilding  of  the  obstruction  from   filling  up    trestle    work    over  « 
which  had  been  washed  away,  the  ma-  stream,  leaving  only  an  archway  of  in- 
jority  of  the  court  were  of  the  opinion  sufficient  size  to  permit  the  escape  o( 
that  it  was  not  an  action  of  an  equitable  water   during  ordinary  or  heavy  rain- 
nature  so  as  to  entitle  the  plaintiff  to  falls,  the  effect  of  which  would  be  to 
the  application  of  equitable  rules  in  as-  cause  the   water  to  overflow  adjoining 
sessing  his  damages,  and  distinguished  lands  to  the  great  and  irreparable  injun' 
it  from  Paddock  v.  Somes,  102  Mo.  226,  thereof,  which  damages  will  bo  continu 
10  L.  R.  A.  254,  14  S.  W,  746,  an  action  ous  from  year  to  year,  compelling  the 
to  recover  damages,  and  to  restrain  the  owners  to  bring  numerous  suits  to  re- 
continuance  of  a    nuisance,    in    which  cover  therefor.     Lake  Erie  d  W.  R.  Co. 
t*q\iitablc   rules   were    applied    on    the  v.  Young^  135  Ind.  426,  41  Am.  St.  Rep. 
<;round  that  while,  in  the  Hudson  case,  430,  35  N.  E.  177. 
the  obstruction  had    already    been    re-  "21  Ky.  L.  Rep.  921,  53  S.  W.  523. 
moved,   and    the  only    equitable     relief  ^Wright  v.  Turner,  10  Grant  Gh.  (l- 
iisked  was  to  restrain  its  rebuilding,  in  C.)  67.                                                  ^, 
the  Paddock  Case    the    nuisance    com-  ^Longxcood  Valley  R.  Co,  v.  Baker,  ^' 
plained  of  was  not  only  in  existence,  but  N.  J.  Kq.  166. 

in  a  previous  action  to  recover  damages  ^MendenJuill    v.    HarrisJmrgh  H'oter 

had  been  declared  a  nuisance;  so  that,  Pourer  Co.  27  Or.  38,  39  Pac.  ^' 

while  the  action  was  to   recover   dam-  ^Michigan  Ixxud  d  Iron  Co.  v.  v*««- 

j'ges  for  its  continuance,  it  was.  in  effect,  land  8aicmill  d  Lumber  Co.  109  Micft- 

un  equitable  action  to  abate  it.  164.  66  X.  W.  !>53. 
»Vs\i/iw/  v.  Philadtlphia,  10  Phila.  338. 
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582a.  Injury  mnst  be  irreparable— In  Rosser  v.  Randolph,^  which 
was  an  action  to  restrain  the  location  and  operation  of  a  mill  as  creat- 
ing a  nuisance  and  interfering  with  a  spring  of  water  on  adjacent 
lands,  it  is  said  that  "it  may  be  safely  laid  down  as  applicable  to  this 
class  of  cases  that  it  must  be  satisfactorily  shown  tliat  the  proposed 
erection  would  inflict  an  irreparable  injury, — such  a  one  as  could  not 
be  adequately  compensated  in  damages ;  or  it  must  threaten  materially 
to  impair  the  comfort  of  the  existence  of  those  living  near  it,  to  entitle 
those  aggrieved  to  the  aid  of  the  preventive  justice  of  the  law.^  But 
as  sho^vn  by  the  cases  cited  in  the  preceding  section,  the  character  of 
the  injury  inflicted  by  the  backing  of  water  upon  the  upper  owner  is 
such  that  there  is  seldom  an  adequate  remedy  at  law.  And  since  the 
courts  before  which  the  suits  are  brought  are  now  clothed  with  equity 
powers,  they  are  readily  persuaded  that  the  remedy  by  injunction  i& 
the  most  effective,  and  tliat  writ  is  awarded  in  cases  where  it,  perhaps, 
would  not  have  been  awarded  by  the  chancellors  of  the  olden  time. 
Tlie  attitude  of  the  courts  at  the  present  time  is  well  expressed  in  Gra- 
ham V.  Burr,^  where  the  court  said  the  common-law  remedy  of  one 
whose  water  rights  are  injured  by  a  lower  proprietor  damming  back 
water  is  not  suflicient  to  deprive  him  of  equitable  relief  by  way  of  in- 
junction, although  he  is  not  at  the  time  applying  the  water  power  to 
any  useful  purpose.  But  even  now  it  is  necessary  to  make  out  a  case 
showing  the  need  of  equitable  aid,  and  equity  will  not  entertain  the 
bill  where  the  injury  is  slight  and  easily  redressed,  or  the  plaintiff  has 
.slept  on  his  rights  to  such  an  extent  as  to  indicate  that  he  did  not 
regard  the  injury  as  of  much  importance.*  Equity  will  look  with 
favor  upon  a  bill  which  charges  that  the  nuisance  may  generate  dis- 

*7  Port  (Ala.)  238,  31  Am.  l>c.  712.  extending  into   the  highway,  and  such 

'In  Beamish  v.  Barrett^  10  Gr«nt  Ch.  dam  does  not  constitute  a  public  nui- 

(U.  C.)   318,  a  bill  to  restrain  the  dam-  sanoe  in  fact,  equity  will  n<i  grant  re- 

roing  back  of  water,  Richards,  Ch.  J.,  lief  to  the   plaintiff,   where  it  appeara 

said  that  later  authorities  tend  to  show  that  his  injury  can  be  remedied  by  ex- 

that  the  court  of  chancery  has  power  to  tending    the   slope   of   the   embankment 

restrain  the  damming  of  water,  though  onto  his  land  so  as  to  afford  access  to> 

no  express  damage  has  been  caused  by  the  highway,  as  the  injury  caused  by 

it,  as,  where  its  continuance  for  a  suffi-  the  dam  in  such  case  can  be  remedied  by 

cient  period  ma^  ri}ion  into  a  right.   But  an  action  at  law  for  damages.    Stone  v. 

that,  in  exercising  that  power  the  court  Prckham,  12  R.  I.  27. 

ought  not  to  go  beyond  what  is  neces-  An  injunction  will  not  be  granted  t<^ 

sary  to  protect  tlie  interest  of  the  party  restniin  the  erection  and  operation  oL-ft 

applying.  mill  on  the  ground  that  it  deprives  the 

'4  Grant  Ch.  (U.  C.)  1.  owner   of   adjacent   lands   of   a    spring 

*Hie8kell  v.   Choss,   7    Phila.    317,    3  thereon,  where  it  appears  that  by  dig- 

Brewst.   (Pa.)  430;  Thomas  v.  Calhoun,  eing  a  ditch  and  making  an  embankment 

68  Miss.   80;   Talley  v.  Tf^ree,    2    Rob.  the  spring  would  be  protected  from  the 

(Va.)   500.  rise  in  the  stream  occasioned  by  the  op- 

Where  plaintiff's  access  to  a  highway  oration  of  the  mill,  or  where  it  does  not 

is  interrupted  by  the  erection  of  a  dam  nppear  but  that  a  well  could  easily  b» 


1852  KIGHTS  BKnVKKN  INDIVlDtALS.  [f  .58Ai 

<»a8e.'  With  respect  to  the  protection  of  land  from  overflow  the  rule 
18  stated  in  Hagge  v.  K annas  City  S.  R.  Co*  as  follows:  Ordinarily, 
where  an  injur}*  is  done  to  laud  bv  the  overflow  of  waters^  caused  by 
the  erection  and  maintenance  of  a  ^'nuisance^  which  occurs  only  occa- 
sionallvy  in  the  absence  of  the  insolvency  of  the  wrongdoer,  an  action 
for  damages  would  afford  a  complete  remedy,  and  equity  will  not  en- 
tertain a  suit  to  enjoin  the  nuisance ;  but  there  may  be  cases  where  the 
t'onstant  exposure  of  lands  to  overflow  may  result  in  damages  of  such 
a  nature  that  tlioy  cannot  be  adequately  compensated  at  law,  and,  in 
a  clear  case,  a  court  of  equity  will  grant  relief  against  a  continuing 
nuisance,  without  waiting  for  a  judgment  at  law  establishing  the  fact 
of  the  nuisance  and  the  plaintiff's  legal  right.  Therefore,  the  con- 
>truction  of  a  dam  ^vill  not  be  enjoined  at  the  suit  of  a  landowner 
upon  the  ground  that  it  will  cause  water  to  overflow  the  banks  of  a 
.stream  and  flood  his  land,  where  it  appears  that  such  overflow  would 
only  occur  during  freshets,  and  that  such  land  has  been  overflowed 
4 luring  such  freshets  in  the  absence  of  any  dam,  as  it  cannot  be  pre- 
sumed such  dam  will  increase  the  damage  resulting  thereto.^  If  the 
injury  is  trifling  or  of  a  merely  nominal  character,  equity  will  not 
interfere.''     A  railroad  embankment  will  not  be  destroyed  be<*aiise  ere- 

had  in  the  neighborhood  of  the  spTiog.  ^Ksson  t.  Waltier.  26  Or.  7,  34  Pac. 

Rosher  v.  Randolph,  7  Port.  (Ala.)  23S.  75«. 

:U  Am.  Dec.  712.  'McCord  t.  Her,  12  Ohio.  387:  Quack- 

The  construction  of  a   dam   so  as  to  enhwth  v.   V(m  Riper,  3  N.  J.  Eq.  350, 

cause  the  water  of  a  stream  to  set  back  29  Am.  Dec.  71(1;  liassett  y.  Salisbury 

upon  the  newly  constructed  water  power  Mfg,  Co.  47  N.  H.  426 :  Fox  v.  Holcomh, 

nf  an  upper  riparian  proprietor,  whose  32  Mich.  494. 

right  to  construct  such  water  power  had  One  whose  mill  site  is  covered  by  back 
lieen  determined  only  by  the  ex  parte  water  caused  by  a  lower  dam.  and  who 
proceedings  by  which  he  secured  permis-  has  purchased  none  of  the  material  nor 
Hion  to  erect  the  same,  does  not  present  taken  any  steps  towards  erecting  a  mill, 
a  case  of  irreparable  damage  or  pressing  except  commencing  a  dam,  which  is  en- 
necessity  entitling  the  upper  proprietor  tirely  insufficient,  may  not  have  an  in- 
to  an  injunction.  Welfon  v.  Martin,  7  junction  to  prevent  the  defendant  from 
Mo.  307.  flowing  back  water  upon  the  mill  site. 

Where,  after  an  action  was  commenced  when  the  defendant  has  built  a  mill, 
against  defendant  for  raising  his  dam  erected  a  dam,  expending  a  considerable 
HO  as  to  overflow  the  plaintiirs  land,  he  sum  of  money,  without  any  objection  on 
removed  the  flashboards.  thereby  lower-  the  part  of  plaintiff,  although  he  well 
ing  the  water  so  that  it  did  not  set  back  knew  the  facts  and  when  he  has  given 
upon  plaintiff's  land  except  after  severe  no  notice  of  an  intention  to  institute 
rains  or  sudden  melting  of  snow,  and  an  action  imder  the  statute  for  the  re- 
it  not  appearing  that  such  occasional  covery  of  damages.  No»8rr  r.  Seelet/,  10 
in^erflowings  would  injure  the  trees  Neb.  460.  6  N.  W.  TiJo. 
growing  on  plaintiff  s  land,  no  irrepara-  Injunction  will  not  lie  at  the  instance 
hie  injury  or  mischief  is  shown  entitling  of  a  mill  owner  to  restrain  the  constmr- 
him  to  an  injunction.  Hmith  v.  King,  61  tion  on  piles  over  a  river  of  a  building. 
Conn.  511.  2l\  Atl.  923.  which  it  is  alleged  Avill  cause  tbe  waten 

*White  V.  Forbes,  Walk.  Ch.   (Mich.)  thereof  to  set  back  to  some  extent,  if  no 

112.  material      injury      results      therefrom. 

•  104  Fed.  391.  Ja near i lie  v.  Carpenter,  77  Wis.  2S8,  8 
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ating  a  nuisance  by  obstructing  the  natural  flow  of  waters  when  com- 
pensatory damages  can  be  recovered.®  The  fact  that  the  injury  is 
bmall  will  not  prevent  equity  from  taking  jurisdiction,  however,  if 
plaintiff  has  established  his  right  by  an  action  at  law  without  obtain- 
ing the  abatement  of  the  obstruction.**  The  remedy  for  breach  of 
contract  witb  reference  to  the  obstruction  is  usually  sufKcient  to  pre- 
vent equity  from  taking  jurisdiction  of  a  suit  to  enforce  it.** 

582b.  When  right  must  be  established  at  law. —  When  the  injury  is 
of  a  class  that  haste  is  not  required  to  prevent  irremediable  injuries, 
or  which  may  be  promptly  stopped  upon  recovery  of  a  judgment, 
equity  will  not  take  jurisdiction  until  the  right  has  been  established  in 
an  action  at  law.*  So,  where  the  rights  of  the  parties  and  the  extent 
to  which  the  plaintiff  is  entitled  to  relief  are  not  clear,  equity  will  re- 
fuse jurisdiction  until  the  rights  have  been  settled  by  a  legal  action.* 
Although  it  has  been  held  that  the  fact  that  tbe  complainant  has  not  ch- 
tab]ished  his  right  at  law  is  no  ground  for  demurrer  to  the  bill.^  When; 
the  injury  is  manifest,  the  right  clear,  and  the  nuisance  a  continuing 
one,  equity  may  take  jurisdiction  although  no  action  has  been  brought 
at  lavv.^  An  overflow  of  an  owner's  lands  on  a  stream  of  water, 
caused  by  the  erection  of  a  milldam  below,  thereby  destroying  the 

U  R.  A.  808,  20  Am.  St.  Rep.  123,  40  N.  ^MeCord  v.  Then  12  Ohio,  .387:  Parier 

W.  128.  V.  With4ini,  17  Me.  2f>2. 

*Brotrn  v.  Carolina  C,  R.  Co,  83  N.  C.  The  owner  ol  a  mill  and  dam  is  not 

128.  entitled  to  an  injunction  restraining  the 

'*\Vright  v.  Turner,  10  Grant  Ch.   (U,  raising  of  a  dam  to  a  height  likelj  to 

C)   67.  cause  the  water  to  flow  back  and  injure 

"  Kquity  will  not  specifically  enforce  his  mill,  until  he  shall  have  first  estah- 
a  contract  by  the  owner  of  a  milldam  lished  his  rights  in  a  court  of  law,  un- 
which  injures  property  flowed  by  a  pond  less  the  defendant's  dam  was  constructed 
to  reduce  the  height  of  the  dam  and  pursuant  to  the  statute  relating  to  mill- 
dean  out  the  channel  of  the  stream  8uf*  dams,  which  gives  such  remedy.  AmoM 
ficiently  to  relieve  the  land  of  the  sur-  v.  KleppeVy  24  Mo.  273. 
plus  water,  where  the  contract  provides  'The  grantee  of  land  with  the  fall  of 
liquidated  damages  for  failure  to  per-  water  in  a  creek  and  the  full  use  of  a 
form  it,  and  nothing  appears  to  show  mill  that  may  be  erected,  so  that  the 
that  an  action  at  law  would  not  furnish  grantor  shall  not  raise  an  existing  dam 
adequate  relief.  McCarter  v.  Armstrong,  .so  as  to  impede  any  mill  which  may  be 
32  8.  C.  203,  8  L.  R.  A.  62ri,  10  S.  E.  053.  erected,  cannot,  in  case  he  erects  a  mill 

An  injunction  will  not  be  granted  to  within  the  back  water  of  the  lower  dam, 
restrain  one  tenant  in  common  from  re-  maintain   an  equity  suit  to  enjoin  the 
constructing  a  dam   in   violation  of  an  maintenance  of  the  lower  dam  until  he 
alleged   agreement,  for  a  valuable  con-  has  established  his  right  at  law, — espe- 
sideration,  between  the  plaintiff  and  such  cially  where,  in  consideration  of  his  deed, 
tenant  in  common,  that  a  decree  may  be  he  releases  the  grist  mill  and  land  there- 
taken  perpetiuiUy  enjoining  the  erection  by  covered  and  appertaining,  and   also 
of  the  dam  on  a  former  bill  still  pending  the  water,  milldam,  and  ground  covered 
between  the  plaintiff  and  both  of  the  ten-  thereby.     Van  Bergen  v.  Van  Bergen,  3 
ants  in  common,  and  in  which  an  injunc-  .1ohn».  (^h.  282,  8  Am.  Dec.  511. 
tion  had  been  refused,  where  the  other  *Loel'irood   Co.   v.    Lairrencey   77   Me. 
tenant  in  common,  whose  interest,  if  any,  207.  .52  Am.  Rep.  763. 
has  been  assigned  as  a  homestead  for  hii  *Lcarnrd  v.  Hunt,  63  Miss.  373. 
wife  and  children,  is  not  a  party  to  the 
second  bill.     Ofatis  v.  Clark,  53  Ga.  380. 
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only  lasting  spring  on  his  place,  in  which  destruction  such  owner  did 
not  acquiesce,  is  so  manifestly  a  nuisance,  and  the  owner's  right  to 
its  abatement  so  clear,  and  the  injuri-  caused  of  such  a  character  tliat 
it  cannot  be  compensated  in  damages,  that  a  court  of  equity  will  inter- 
pose to  prevent  the  mischief,  without  the  necessity  of  a  trial  at  law 
being  first  had  to  establish  the  existence  of  a  nuisance.^ 

582c.  Effect  of  laches. —  One  injured  by  the  damming  back  of  water 
must  move  promptly  in  order  to  be  entitled  to  an  injunction  against 
the  dam,  and  he  cannot  acquiesce  in  the  dam  for  a  period  of  years, 
and  then,  when  the  water  is  temi>orarily  drawn  down,  apply  for  an  in- 
junction against  the  restoration  of  tlie  level  on  the  same  basis  that  he 
might  have  applied  at  the  time  of  the  construction  of  the  danL*  And 
the  same  rule  will  prevent  the  abatement  of  the  dam,  as  well  as  inter- 
ference with  the  reconstruction  of  it*  As  was  seen  in  the  preceding 
section,  the  destruction  of  a  spring  is  such  an  irremediable  injury  that 
(Hjuity  will  take  jurisdiction  of  a  suit  to  prevent  it  But  in  CaMufeU 
V.  Knott,^  it  was  held  tliat  damage  to  lands  and  injury  to  a  spring 
caused  by  the  backing  up  of  the  waters  from  a  dlim  are  not  such  an 
immediate  and  irreparable  injury  to  clear  and  undoubted  rights  as 
to  confer  upon  a  court  of  equity  jurisdiction  to  abate  or  prostrate  such 
milldam,  where  the  owners  of  the  lands  claimed  to  be  injured  con- 
sented to  the  building  of  the  dam,  and  the  same  was  allowed  to  re- 
main, without  protest,  for  upwards  of  ten  years.  The  question 
whether  this  parol  license  can  be  revoked  after  tiie  expense  incurred 
in  building  such  dam  and  the  length  of  time  that  has  elapsed  since  its 
erection  is  one  determinable  in  courts  of  law,  and  not  of  equity.  The 
Rhode  Island  court  has  extended  the  equitable  jurisdiction  in  this 

*VaugJin  v.  Law,  1  Humph.  123,  Dis-  scribes  in  the  deed  that  the  grantee  shall 

lingnishing  Caldwell  v.  Knotty  10  Yerg.  have  the  right  to   overflow    his    lands 

209.  within  specified  limits,  and  the  grantor 

^Southard  v.  Morris  Canal  A  Bkg,  Co,  allows  the  grantee  to  maintain  the  dam 

1  N.  J.  £q.  618;  Blake  v.  Conitoell,  66  in  such  a  condition  as  to  flow  the  water 

Mich.  467,  32  N.  W.  803 ;   Sheldon    v.  beyond  the  specified  limits  for  more  than 

Rockwell,  9  Wis.  167,  76  Am.  Dec.  266.  two  years,  and  subsequently  the  grantor 

H)aldwell  v.    Knott,    10    Yerg.    209 ;  as  mortgagee  of  such  mill  site  and  water 

OutoaJt  V.  George  TV.  Helme  Co.  42  N.  J.  privilege,  advertises  the   same  for  sale 

Kq.  665,  9  Atl.  683 ;  Byde  v.  French  ( N.  in  such  condition,  and  permits  a  subae- 

J.  Eq.)  21  Atl.  1069;  Uprague  v.  Rhodes,  quent  grantee  of  the  mill  site  to  repair 

6  R.  I.  57,  75  Am.  Dec.  678.  the  dam,  keeping  it  at  the  same  height. 

Injunction  will  not  lie  to  compel  the  and   to   erect   mills    adjusted    to    that 

lowering  of  a  dam  which  was  raised  un*  height,  he  will  not  be  granted  an  injunc- 

der  an  agreement  to  purchase  the  land  tion  to  compel  the  lowering  of  the  dam 

to  be  flowed  thereby,  although  the  mill  so  as  to  restrict  the  fiowage  within  the 

owner  has  failed  to  ftirry  out  lii^  con*  limits  expressed  in  his  grant  to  the  for* 

tract,  where  the  dam  has  boen  permitted  nier  grantee.    Spragus  v.  Steere,  1  K.  I. 

to  remain  for  several  years,     t^tevcns  v.  247. 

Ryerson,  6  N.  J.  Eq.  477.  '  10  Yerg.  209. 

Whore  the  grantor  of  a  mil!  site  pre- 


1  68JicJ  DAAIAUNG  BACK  WATER  OF  STREAM.  1855 

-class  of  cases  beyond  what  was  exercised  in  other  states.  It  is  held 
that  the  fact  that  a  dam  has  been  kept  up  without  compensation,  to 
the  injury  of  the  plaintiff,  is  not  ground  of  demurrer  to  a  bill  for  in- 
junction, merely  because  it  does  not  appear  that  his  right  before  the 
filing  of  the  bill  has  been  established  at  law.  In  such  a  case,  under 
the  more  modem  doctrine  of  the  equity  courts,  the  lapse  of  time,  short 
-of  the  time  of  limitation,  will  not  deprive  the  plaintiff  of  his  right  to 
have  the  milldam  abated,  although  it  is  not  alleged  that  hi.s  right  has 
been  established  in  an  action  at  law.^ 

582d.  Temporary  injunction. — If  the  obstruction  is  not  complote<l 
and  it  is  evident  that  it  will  cause  injury  to  the  complainant's  prop 
-erty,  a  temporary  injunction  may  be  granted  to  prevent  its  completion 
until  the  rights  of  the  parties  can  be  determined,  although  the  inj\iry 
which  will  be  caused  by  it  will  not  be  large.^  So,  it  will  be  granted 
where  the  nuisance  may  affect  the  health  of  complainant  and  his  fam- 
ily.* But  in  an  action  by  an  upper  riparian  owner  to  compel  a  lower 
proprietor  to  remove  a  wing  dam  alleged  to  cause  the  water  to  flow 
back  upon  the  water  wheels  and  premises  of  the  upper  owner,  an  in- 
junction pendente  lite  restraining  the  raising  or  backing  of  water 
upon  the  water  wheels  is  improper,  where  the  lower  proprietor  denies 
that  the  wing  dam  has  such  effect,  since  it  compels  him,  at  his  peril, 
to  determine  one  of  the  principal  issues  to  be  tried  in  the  action.*^ 
And  in  any  case  where  the  obstruction  is  completed  and  the  injury 
donei,  equity  will  hesitate  before  granting  a  preliminary  injxmction, 
and  will  not  do  so  unless  the  necessity  for  it  is  obvious  and  imper- 
ative.* 

*8pragtie  v.  Rhode9,  4  K.  I.  301.  been  declared  a  nuisance    and    ordered 

^Philips  T.  Stocket,  1  Overt.  200.  abated, — as  a  matter  of  fact  it  is  a  nui- 

H)gleiree  v.  MoQuaggs,  67  Ala.  580,  sance  as  to  such  owners, — and  they  are 

42  Am.  Rep.  112.  able  to  respond  to  all  damages  which 

^KeeaeviUe  t.  KeesevUU  Elecirie   Oo,  may  be  caused  by  the  abatement  of  the 

•69  App.  DiT.  381,  69  N.  Y.  Supp.  249.  dam.    Akin  v.  DavU,  14  Kan.  143. 

*A  temporary  injunction    restraining.       Under  a  bUl  asking  that  the  proper 

pending  an  aeti<m  for  a  permanent  in-  height  of  a  dam  be  determined  and  f^ed 

junction,  the  abatement   to    a    certain  by  a  decree,  and  praying  for  general  re- 

height  of  a  dam  causing  the  overflow  of  lief,  an  injunction  shoidd  not  be  granted 

the  lands  of  another,  is  properly  refused,  restraining  the  defendant  until  the  final 

where  it  does  not  appear  that  proceed*  hearing  from  strengthming  the  dam  or 

ings  for  the  oonstructi<m  thereof  were  doing  anything  to  make  it  more  perma- 

ever  had  under  the  milldam  act,  or  that  nent,    thus    preventing    its    protection 

the  consent  of  those  whose  lands    are  against  high  waters  or  other  accident, 

overflowed  was  ever  obtained,  but  the  it  not  appearing  that  the  trespass  is  ir- 

ri|^t  to  relief  is  based  on  the  faet  of  reparable  in  damages,  or  that  defendant 

ownership,  and  that  the  owner  had  never  is  insolvent  and  incapable  of  responding 

been  ordered  to  remove  it,  but  such  dam  to  any  recovery  that  may  be  obtained 

had,  in  a  proceeding  between  the  owners  by  complainant,  or  that  the  injunction 

of  the  overflowed  land  and   the   actual  is  necessary  to  avoid  a  multiplicity  of 

posseseors  and  managers  of  the  milldam,  actions.    Wheeler  v.  Steele.  60  Qa.  34. 
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583.  Criminal  proceeding. —  Criminal  proceedings  are  not  available 
to  protect  the  rights  of  individuals  unless  expressly  made  so  by  stat- 
ute. And  the  act  cannot  be  brought  within  reach  of  the  criminal  law 
by  alleging  the  intent  to  commit  a  criminal  offense  by  conduct  relating 
solely  to  the  damming  back  of  water,  unless  such  conduct  is  plainly 
witliin  the  intent  of  the  statutes.  Thus,  an  indictment  will  not  lie  for 
conspiracy  to  commit  the  civil  trespass  of  flowing  tlie  lands  of  riparian 
owners  by  means  of  flashboards  upon  a  dam,  with  the  intent  of  depre- 
ciating their  value.^ 

684.  Joinder  of  causes  of  action. —  A  prayer  for  past  damages  may 
be  inserted  in  a  bill  tiled  to  restrain  the  continuance  of  a  nuisance^ 
since,  equity  having  taken  jurisdiction,  will  afford  complete  relief 
and  assess  the  damages  to  which  complainant  is  entitled ;  and  a  prayer 
for  injunction  may  be  inserted  in  an  action  to  recover  damage^s  which 
have  already  accrued.'  But  if  the  obstruction  has  been  removed,  so 
that  all  that  is  to  be  settled  is  the  damages,  a  prayer  for  injunction 
against  rebuilding  the  obstruction  cannot  be  inserted  for  the  purpo^e 
of  giving  equity  jurisdiction  of  the  suit.*  And  the  same  rule  applies 
in  case  the  obstruction  has  been  removed,  although  the  suit  is  for  an 
injunction,  and  the  prayer  for  damages  is  merely  incidental.*  But 
all  claims  for  injury  arising  out  of  the  same  transaction  must  be 
joined,  and,  therefore,  causes  of  action  for  damages  from  the  destruc- 
tion of  crops  on  part  of  a  tract  of  land,  and  the  preventing  of  the 
planting  of  crops  on  another  part  of  the  same  tract,  arising  from  a 
single  wrongful  overflowing  of  the  entire  tract,  cannojt  be  split:  and 
judgment  in  an  action  on  one  of  such  causes  of  action  without  the 
joinder  of  the  other  is  a  bar  to  a  subsequent  action  on  the  latter.* 

586.  Notice;  pleading;  evidence. — A  request  to  remove  a  dam  is  not 
nec*^ssary  to  entitle  plaintiff  to  recover  for  flowage,  where  tJie  dam  was 
erected  by  the  defendant.^  As  in  all  other  cases  under  the  reformed 
procedure,  the  complaint  must  contain  a  plain  st^itement  of  the  facts 
upon  whicli  complainant  relies  for  a  recovery,  and  the  proof  must  cor- 
respond with  the  allegations.*     The  bill  need  not  allege  tlie  amoimt  of 

\Sllate  V.  StratCy  42  N.  H,  393.  'Grigaby  v.  Clear    Lake    Waterworks 

^Dnnktcater   v.  Sauhh,  46  Kan.   170.  Co.  40  Cal.  396. 

26  Pac.  433.  *WichU<i  t^   W,   R.   Co.   v.   Bcehe,  33 

But  Uie  Rhode  Island  court  has  held  Kan.  465,  18  Pac.  302. 
that  an  action  for  damages  for  past  in-  ^Branch  v.  Doane,  17  Conn.  402. 
juries  occii.sioned  by  the  obstruction  of  'A  biU  alleging  ( 1 )  a  right  of  flowage 
a  natural  stream  cannot  be  joined  in  a  from  forty  years'  acquiescence  in  its  ex- 
suit  for  injunction  restraining  the  main-  ercise,  and  (2)  the  acquisition  of  the 
tenance  of  such  obstruction.  Miner  v.  right  to  construct  and  maintain  the 
yirhola  (R.  I.)   52  Atl.  893.  dam  frcnn  the  persons  interested  prior 

^Hudson  V.  Burky  48  Mo.  App.  814.  to  its  erection,  oannot  be  sustained  by 
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damages  which  liad  h(H»ii  inciUTcd.'^  Where  the  action  is  for  the 
abatement  of  the  dam,  evidence  of  injuries  done  after  the  commence- 
ment  of  tJie  action  is  admiss^ible  for  the  purpose  of  showing  that  the 
btructure  is  in  faxit  illegal.'*  And  upon  the  question  whether  or  not 
the  flood  which  caused  the  injury  was  unprecedented,  evidence  of  suh- 
secjuent  floods  may  be  given  in  connection  with  that  of  former  ones.'* 
The  facts  indicated  by  the  actual  condition  of  the  vater  cannot  be 
ov<*rcome  by  evidence  of  surveys  and  levels  made  by  engineers.®  The 
damages  cannot  be  fixed  upon  the  mere  opinion  of  witnesses.^  The 
witnesses  should  describe  the  injury  and  state  the  circumstances  so  as 
to  enable  the  jury  to  form  tiieir  own  conclusion  as  to  the  amount  of 
damages.**  And  nonexperts  may  state  what  eifect  the  back  water  pro- 
duced upon  the  power  of  the  upper  wheel.®  A  prescriptive  right  to 
flow  land  by  means  of  a  dam  attached  to  an  ancient  mill  site  is  a  pre- 
scriptive right  in  a  que  estate,  so  as  not  to  be  within  the  rule  which 
excludes  persons  having  interests  in  common  from  testifying  in  favor 
of  each  other.*®  Evidence  of  injury  to  other  land  is  not  admissible 
unless  it  is  shown  to  be  similarly  situated  to  that  of  complain- 
ant.**    Where  the  injury  is  alleged  to  have  been  caused  by  a  railroad 

a  proof  of  adverse  use  for  the  preacrip-        *St.  Louis  Trust  Co.  v.  Bamhrick^  14» 

tive  period,  no  attempt  being  made  to    Mo.  5G0,  51  8.  W.  TOO. 

ghow  a  right  under  a  power  of  eminent        *Hayden  v.  A/6<je,  20  Minn.  159,  GiK 

domain^  or  by  the  production  of  a  writ-    143;  Morris  Canal  ^  Bkg,  Co.  y.  Ryer- 

ton  grant.    Lehigh  Valley  R.  Co.  v.  Mo-   son^  27  N.  J.  L.  457. 

Farlan,  30  N.  J.  Eq.  180.  In  an  action  for  damages  to  land  by 

A  mill  owner  is  not  entitled  to  recover  the  flooding  thereof  by  reason  of  the  in- 
for  diminution  of  rents  under  a  count  sufficiency  of  a  culvert  in  a  railroad  em- 
for  hindering  and  obstructing  the  use  bankment,  evidence  is  admissible  that 
of  his  mills  and  machinery,  and  render-  an  attempt  was  made  to  raise  a  crop  on 
ing  the  same  of  little  or  no  value,  and  the  damaged  land,  as  tending  to  show 
subjecting  the  owner  to  great  loss  and  that  the  yearly  value  of  the  land  for 
expense  by  the  interruption  of  the  busi-  the  purposes  of  cultivation  was  affected 
ness  of  his  mills,  and  depriving  him  of  by  the  nuisance.  Georgia  R.  d  Bkg.  Co. 
the  profits  thereof,  as  he  sets  up  no  v.  Berry,  78  Ga.  744.  4  S.  E.  10. 
cause  of  action  therefor.  Plimpton  v.  ^Oulf,  C,  d  8.  F.  R.  Co.  v.  Holliday, 
Gardiner,  04  Me.  360.  65  Tex.  612. 

Nominal  damages  cannot  be  awarded       ^Oihson  v.  Fischer,  68  Iowa,  29,  25  N. 
for  simply  flooding  upper  riparian  prop-   W.  914. 

erty  by  a  milldam  under  a  complaint       ^Noah  v.  Angle,  63  Ind.  425. 
which  'seeks   damages   for   injury   to   a       *  Sinclair  v.  Roush,  14  Ind.  450. 
wheel  in  operation  because  of  back  wa-        ^WilUanison  v.  Yingling,  80  Ind.  379. 
ter  from  the  dam,  which  injury  is  not       ^^Sargent  v.  Outieraon,  13  N.  II.  467. 
s'jstained  by  the    evidence.     Taylor    v.        "/S*.  Lonis  d  8.  F.  R,  Co.  v.  Craigo.  10 
Keeler.  60  Conn.  346.  Tex.    Civ.   App.   238,    31     S.    W.    207 ; 

In  an  action  for  flowage  damages  re-    8tandish  v.  Washburn,  21  Pick.  237. 
<iiilting  from  the  erection  of  a  dam  across       The  damage  done  by  flowing  land  can- 
n  river,  it  is  not  sufficient  to  prove  that   rot  be  shown  by  proving  the  value  of 
the  flowage  was  caused  by  the  obHtnic-   hay  cut  upon  other  lands,  the  relation 
tion  of  two  lateral  sluices  in  the  banks   of  which   to  the  land   flowed    was    not 
of  the  stream,  and  not  part  of  the  dam.   shoi^'n.    Smith  v.  Russ,  22  Wis.  439. 
Good  v.  Mylin,  8  Pa.  51,  49  Am.  Dec. 
493. 
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embankmenfy  expert  evidence  is  admissible  to  show  that  the  overflow 
was  the  result  of  natural  causes,  and  not  the  construction  of  the  em- 
bankment.*^ A»d  such  evidence  is  admissible  to  show  the  laws  of 
alluvial  streams,  the  cause  and  manner  of  growth  of  deposits  of  sedi- 
menty  and  the  effect  of  such  deposits  upon  such  streams  in  a  long 
course  of  years,  where  it  is  alleged  that  the  water  by  which  crops  were 
destroyed  was  danmied  back  upon,  and  caused  to  overflow,  complain- 
ant's land  by  an  embankment  constructed  and  maintained  by  a  rail- 
way company  along  bottom  lands  and  across  a  branch  of  a  natural 
wat^r  course.*^  Such  evidence  ife  also  admissible  as  to  the  capacity 
of  the  opening  which  is  alleged  to  have  obstructed  the  flow  of  the 
water.**  On  the  question  of  the  acquisition  of  a  right  of  flowage  by 
prescription,  testimony  by  one  of  the  defendants  operating  the  mill 
and  dam  as  to  the  operations  of  a  former  mill  owner  for  whom  he 
worked  is  competent*^  Whether  or  not  a  dam  was  rebuilt  higher 
than  it  could  be  rightfully  maintained  may  be  evidenced  by  the  work 
accomplished  by  the  mill,  and  what  it  would  do  if  the  dam  were  only 
at  the  height  claimed  by  complainant.*®  When,  by  the  descriptions 
in  the  deeds  of  a  mill  site  and  water  privileges,  it  is  not  certain  what 
was  the  level  of  the  mill  pond  conveyed,  it  may  be  shown  that  by 
agreement  between  the  mill  owner  and  the  upper  oymer  a  monument 
to  mark  the  extent  of  the  pond  was  fixed ;  but  evidence  of  the  mere 
pointing  out  to  his  successor  in  title  of  such  a  monument,  with  the  as- 
sertion of  a  right  to  fill  the  pond  to  its  level,  without  proof  that  the 
upper  owner  had  any  knowledge  of  it,  is  not  competent  upon  this 
point*  ^  Admissions  against  the  interest  of  a  former  owner  of  the 
property  are  admissible  against  his  successor  in  title.  *•  But  such 
admissions  must  be  shown  to  have  been  made  while  the  one  making 
them  was  in  possession  of  the  property.** 

586.  Limitation  of  actions. —  Public  policy  requires  the  stability  of 
rights,  the  termination  of  litigation,  and  the  settlement  of  such  contro- 
versies as  may  arise,  while  the  facts  are  fresh  in  the  memories  of  the 

^H>hio  d  M,  R.  Co,  T.  Webby  142  111.  force,  does  not  show  that  a  dam  below 

404,  32  N.  £.  527.  the  bridge  did  not  aid  in  backing  up  the 

^'i)hio  <€  M.  R.  Co.  v.  Neutsel,  143  111.  water  above  the  bridge  where  the  water 

46,  32  N.  E.  529,  Reversing  43  111.  App.  stood  several  feet  deep  below  the  bridge. 

108.  Payne  v.  Kansas  City,  8t.  J.  d  C.  B.  R, 

^^Chicaqo  d  A.  R.  Co.  v.  Calkins,  17  Co.  112  Mo.  0,  17  L.  R.  A.  628,  20  S.  W. 

ni.  App..55.  322. 

^*Bucklin  v.  TnteU,  61  N.  H.  503.  "JSTorw^  ▼.  StUlweU,  36  N.  J.  L.  307. 

^Detweiler  v.  Oroff,  10  Pa.  376.  ^*Nomer  v.  StiUweU,  35  N.  J.  L.  307; 

But  the  fact  that  water  above  a  bridge  Ten  Eyck  v.  Runk,  26  N.  J.  L.  513. 

was  2  feet  higher  than  it  was  below  it,  **Totr«er  ▼.  Thompson^  81  Ga,  171,  6 

and  flowed  under  the  bridge  with  great  S.  E.  184. 
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Avitnesses  and  the  rights  of  the  parties  can  be  most  readily  determined. 
Therefore,  the  legislature  has  established  periods  of  time  within 
which  all  actions  must  be  brought,  or  the  right  to  bring  them  will  be 
forever  barred.  And  these  statutes  apply  to  injuries  caused  by  thu 
damming  back  of  water  in  a  stream,  although  the  e£Fect  of  inability  to 
bring  an  action  to  redress  the  wrong  may  be  to  establish  a  permanent 
easement  in  the  lower  proprietor.  A  period  may  be  fixed  within 
which  an  action  must  be  brought  after  the  construction  of  a  dam,  after 
which  no  action  can  be  maintained,  although  injury  did  not  occur  and 
•cotdd  not  be  foreseen  before  the  expiration  of  the  time  fixed.*  In 
caae  the  statute  does  not  expressly  provide  for  the  flowage  of  land,  the 
period  necessary  for  the  acquisition  of  rights  in  real  estate  will  be  ap- 
plied, so  that  in  case  the  flowage  is  maintained  for  that  period,  no  re- 
<30very  can  be  had  for  the  damages  inflicted.*  An  action  for  damages 
for  injuries  done  by  the  flowage  of  land  is  governed  by  the  statute 
limiting  the  time  for  bringing  actions  for  injuries  to  real  estate,^  if 
•one  exists ;  and  in  its  absence  they  are  governed  by  the  statute  limit- 
ing  the  time  for  bringing  actions  for  damages  generally.  And  it  has 
been  held  that  when  injury  is  done  by  continuous  flooding  for  a  series 
of  years,  the  injury  is  not  a  single  act,  but  continuous  acts,  and  the 
right  of  action  is  not  barred  for  later  acts  because  time  has  barred  a 
right  of  action  for  the  first  injury  of  the  series,  so  long  as  a  prescrip- 
tive right  to  maintain  the  flowage  has  not  been  obtained.*  The  rule 
16  stated  in  Baldwin  v.  Calhins,^  as  follows:  In  case  of  injury  by 
'flowing  land  by  a  milldam,  the  right  to  maintain  which  has  not  bcH^n 
acquired  by  prescription,  the  landownier  is  not  barred  of  his  action 
by  lapse  of  the  statutory  period  for  maintaining  actions  of  that  char- 
acter, since  the  injury  is  a  continuing  one ;  but  no  recovery  can  be  had 
for  injury  which  arose  beyond  the  statutory  period.  But  in  Eastman 
v.  8L  Anthony  Falls  Water  Power  Co.^  the  Minnesota  court  held  that 
the  cause  of  action  for  the  abatement  of  a  dam  as  a  nuisance,  by  in- 
junction, accrues  at  the  time  the  dam  is  built  so  as  to  affect  plaintiff'" 
property  injuriously,  and  the  running  of  the  statute  of  limitations  1k^ 
^;in8  at  that  time.  If  tlie  cause  of  action  to  abate  a  dam  as  a  nuiaauco 
accruei^  at  the  time  the  dam  is  erected,  and  there  can  be  no  doubt  of 
that  fact,  it  is  difficult  to  see  why  the  cause  of  action  to  recover  dam- 
ages for  the  injuries  caused  by  it,  if  it  is  a  permanent  structure  and 

»Cai/T.  Middlesex  County,  2  Gtkj,2S2.  C.  L.  194;  Ramsdale  v.  Foote,  55  Wis. 

^Rooker  v.  Perkins,  14  Wis.  80.  557,  13  N.  W.  567;  Drlairare  d  R.  Catwl 

*Lucas  ▼.  Marine,  40  Ind.  289.  Co.  v.  lAje,  22  N.  J.  L.  243. 

^Spilman  v.  Roanoke  Nav,  Co.  74  N.  C.  •  10  Wend.  107. 

«75;  Deverv  v.  Grand  Canal  Ir.  Rep.  9  •  12  Minn.  137,  Gil.  77. 
Vol.    II.—Waters,  118. 
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the  iujurjr  oontinues,  should  not  begin  to  run  at  the  same  time.  Tbe 
rule  that  every  ountinuance  of  a  nuisance  is  a  fresh  nuisance  should 
have  no  application  in  case  of  permanent  nuisances  of  this  class  any 
more  tlian  it  should  be  contended  that  a  trespass  upon  the  land  and 
erection  of  a  structure  there  should  constitute  a  fresh  trespass  even- 
moment  it  was  continued,  for  the  purpose  of  extending  the  time 
within  which  the  action  could  be  brought.  And  there  are  cases  which 
have  applied  the  true  rule  that,  in  case  the  dam  is  a  permanent  one. 
the  limitation  period  will  begin  to  run  against  the  right  of  action  U* 
recover  damages  for  the  injuries,  from  the  time  the  dam  is  built.' 
The  rule  that  the  statute  of  limitations  is  not  available  to  defeat  an  ac- 
tion for  damages  for  the.  flooding  of  land  until  the  right  to  flood  it  has 
been  acquired  by  prejjcription,  since  every  colitinuance  of  the  injurv 
is  a  fresh  nuisance,  is  a  mere  arbitrarv  rule  invented  by  the  courts  to 
meet  the  necessities  of  an  apparently  hard  case.  The  difficulty  seeui^ 
to  be  that  the  courts  have  confounded  two  distinct  rights  of  action. 
As  was  .«^een  in  a  preceding  section,®  it  is  held  that  ejectment  will  nut 
lie  to  destroy  an  inchoate  flowage  easement.  To  avoid  the  effect  of 
that  ruling,  tlie  courts  which  apply  the  successive  injury  doctrine  in 
order  to  prevent  the  acquisition  of  an  easement  in  real  estate  in  less 
than  the  prescriptive  period  hold  that  the  nuisance  is  a  continuing  one 
and  that  the  action  may  be  brought  at  any  time  imtil  the  right  to 
maintain  it  has  been  acquii'ed  by  prescTiption.  The  latter  holding 
seems  illogical.  If  a  permanent  obstruction  is  ere(*ted  so  that  it 
casts  water  across  the  boundary  line  onto  the  land  of  the  upper  owner, 
the  injury  is  complete  at  the  time  the  obstruction  is  erected  and  the 
injury  done,  and  there  is  no  ground  for  holding  that  a  right  of  action 
for  damages  may  be  carried  along  for  a  period  of  t^venty  years  when 
the  statute  of  limitations  says  that  it  shall  be  barred  in  six  years.  Tbe 
only  logical  rule  is  that,  if  tlu»  upi)er  owner  wishes  to  recover  damage^ 
for  his  injurv,  he  must  bring  his  action  within  the  time  named  by  the 
statute  of  limitations.  But  the  statute  also  provides,  or,  in  the  ab- 
sence of  such  provision,  the  pre^sumption  of  law  is,  that  an  interest  in 
real  estate  can  be  acquired  only  by  adverse  possei^sion  for  a  much 
longer  period  than  six  years.  The  right  to  flow  land  is  an  intere^^t  in 
it  and  an  easement,  and  the  time  necessary  to  acquire  an  easement  in 
the  land  is  the  same  as  that  necessary  to  acquire  the  land  itjseli. 
Therefore,  there  is  a  right  of  action  to  prevent  the  perfecting  of  the 
easement  which  is  entirely  distinct  from  that  to  recover  damages  for 

^Missouri,  K.  d  T.  R.  Co.  t.  Grahamf       *See  ante,  f  581. 
12  Tex.  Civ.  App.  54,  33  S.  W.  576. 
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the  injury.  The  appropriate  form  of  action  for  this  purpose  is  eject- 
ment, and  all  analog^',  as  well  as  true  principle,  suggests  that  there 
ghould  be  some  form  of  real  action  to  protect  the  upper  owner  from 
the  perfection  of  the  easement,  and  that  the  time  for  bringing  this 
action  should  be  governed  by  the  statute  which  fixes  the  time  within 
which  actions  to  recover  real  estate  must  be  brought.  And  in  anal- 
ogy to  the  legal  right,  equity  will  take  jurisdiction  during  all  the  time 
the  real  action  might  have  been  maintained,  if  its  services  are  neces- 
sary to  protect  the  rights  of  the  upper  owner.  This  is  the  rule  which 
is  applied  by  the  Minnesota  court.  For  it  holds  that  the  statute  gov- 
erning the  time  for  commencing  actions  for  damages  does  not  apply 
to  suits  to  enjoin  an  obstruction  to  the  flow  of  water.*  But  that  it  is 
governed  by  the  ten-year  limitation  period.*^  This  is  the  only  true 
and  logical  rule.  It  is  absurd  to  relsort  to  the  legal  fiction  that  every 
continuance  of  the  nuisance  is  a  fresh  one,  to  carry  along  a  right  of 
action  for  damages  merely  to  protect  the  upper  owner  from  the  acqui- 
sition of  an  adverse  easement,  which  cannot,  by  any  analogy,  be  ac- 
quired short  of  the  time  necessary  to  acquire  an  interest  in  real  estate, 
where  the  only  necessity  for  resorting  to  such  fiction  is  the  erroneous 
holding  that  a  real  action  will  not  lie  to  prevent  such  a  result  The 
courts  can  well  abandon  the  theory  of  successive  injury  if  they  merely 
apply  to  the  question  the  true  rule  that  the  easement  cannot  be  per- 
fected short  of  the  time  necessary  to  acquire  an  interest  in  real  estate, 
and  that,  until  that  time  has  elapsed,  the  remedies  are  available  which 
are  available  to  assert  title  to  land,  including  equitable  aid  if  neces- 
sary. At  the  same  time  the  cause  of  action  for  the  injury  inflicted 
by  the  obstruction  may  be  barred  in  the  statutory  period  from  the 
time  the  obstruction  is  created,  so  that,  in  case  the  upper  owner  wishes 
to  recover  damages  for  the  injury,  he  must  bring  his  action  within 
that  time,  although  he  may  not  be  prevented  from  taking  steps  to  have 
the  obstruction  removed  until  the  lapse  of  a  much  longer  period  of 
time.  The  statute  begins  to  run  against  an  action  to  recover  injuries 
for  damages  caused  by  the  obstruction  at  the  time  the  injuries  are  in- 
flicted, and  not  from  the  erection  of  the  obstruction  unless  it  is  ex- 
pressly provided  that  it  shall  begin  to  run  when  the  obstruction  is  com- 
pleted."    Or  when  it  becomes  evident  that  the  obstruction  will  cause 

•Cook  V.  Kendall,  13  Minn.  324,  Gil.  N.  W.  668;  Ohioago,  R.  L  d  P.  R.  Co,  r. 

297.  Andreesen,  62  Neb.  466,  87  N.  W.  167 ; 

^Eaatntan  t.  8t.  Anthony  Falls  Water  Hurlh^it  r.  Leonard,  Brayton  (Vt.)  202; 

Poicer  Co.  12  Minn.  137,  Gil.  77:  Thorn-  Vnion  Trust  Co.  v.  Cuppy,  26  Kan.  754; 

ton  V.  Webb,  13  Minn.  498.  Gil.  457.  Ridley  v.  Seaboard  d  R.  R,  Co.  118  N. 

^Prentiss  v.   Wood,   132  Mass.    486;  C.  996.  32  L.  R.  A.  708,  24  S.  E.  730; 

Etmpsted  v.  Cargxll,  46  Minn.  118,  48  Delaware  d  R.  Canal  Co.  v.  Wright,  21 
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injury.'^  Therefore,  when  the  water  from  a  dam  has  been  set  back 
over  the  land  for  several  years  less  than  the  period  of  limitation,  the 
nppcr  proprietor  may  maintain  an  action,  if,  upon  attempting  to 
make  a  new  use  of  his  property,  he  finds  that  the  use  is  interfered 
with  by  the  water.^'  It  is  no  defense  to  an  action  for  damages  to  land 
from  the  overflowing  thereof  by  back  water  caused  by  the  aocumnla- 
tion  of  sand  washing  into  the  stream  from  a  ditch  oonstmeted  by  the 
defendant,  that  such  ditch  was  constructed  and  has  been  used  by  him 
for  the  period  necessary  for  the  acquirement  of  a  prescriptive  right, 
where  the  lands  have  been  overflowed  for  less  than  such  period,  as-pre- 
scription  runs,  not  from  the  time  of  the  digging  of  the  ditcli,  but  from 
the  infringement  of  plaintilTs  rights  by  the  formation  of  the  obstruc- 
tion.'^ Some  courts  have  held  that  when  the  obstruction  is  caused  by 
negligence  or  want  of  skill,  and  is  not  such  as  to  cause  a  continuous 
i>verflow,  but  the  overflow  is  periodical,  each  overflow  constitutes  a 
new  cause  of  action  and  is  not  affected  by  the  fact  that  an  action  for 
the  first  injury  of  the  series  is  barred.**  And  if  the  obstruction  is 
iherely  temporary,  the  cause  of  action  does  not  accrue  at  the  time  of 
its  construction  so  as  to  bar  actions  for  injuries  subsequently  in- 
flicted.** The  rule  that  each  fresh  injury  gives  a  cause  of  action  in 
case  the  obstruction  is  the  result  of  negligence  or  want  of  skill  is  based 

N.  J.  L.  469 ;  Moison  ▼.  Great  Western  74  Iowa,  059,  7  Am.  St.  Bep.  601,  38  N. 

JR.  <7o.  14  U.  C.  Q.  B.  109 ;  King  t.  Cniied  W.  546 ;  8t.  Louis,  l,  M.  d  8.  B,  Co,  t. 

States,  59  Fed.  9;  New  York,  C.  d  8t,  L.  Yarhorough,  66  Arte.  613,  20  S.  W.  6l«. 

R.  Co,  V.  Hamlet  Hay,  Co.  149  Ind.  344,       "^King  v.  Tiffany,  9  Conn.  1®. 

47  N.  E.  1060,  49  N.  E.  269;  Chicago,       '^Roundtrec  v.  Brantley,  34  Ala.  544, 

H.  d  Q.  R.  Co,  V.  Emmert,  53  Neb.  237,  73  Am.  Dec  470. 

68  Am.  St.  Itep.  602,  73  N.  W.  540.  ^Ohio  d  M.  R.  Co,  t.  ThUlman,  143 

Th«  statute  of  limitations  does  not  be-  111.  127.  36  Am.  tSt.  Rep.  359,  32  K.  K. 
^  to  run  against  an  action  for  ob-  529 ;  Ohio  d  M,  R.  Co,  ▼.  Wackier,  23 
stnicting  the  flow  of  a  stream  until  III.  App.  415;  Ohio  d  M,  R,  Co.  v.  ElU- 
ttamaj^  results  to  plaintiff  from  such  ott,  34  III.  App.  589. 
•obstruction,  where  the  obstruction  is  of  "An  action  for  dama^  from  the  con- 
gradual  fonnation.  Culver  v.  Chicago,  tinuance  of  an  obstruction  created  by  » 
R.  l*d  P.  R.  Co.  38  Mo.  App.  130.  milldam  backing  water  against  the  mill- 

A  statute  providing  that  no  action  for  ing  plant  of  an   upper  proprietor,  al- 

•damages  occasioned  by  the  erection  and  though  brought  more  than  two  yean 

maintenance  of  a  milldam  shall  be  here-  after  the  erection  of  the  dam,  is  not 

after  sustained,  imless  such   action  be  barred  by  a  statute  requiring   actions 

"brought  within  two  years  after  the  erec-  for  damages  from  the  erection  of  miM- 

tion  of  such  dam,  is  construed  to  limit  dams  to  be  brought  within  two  yesra 

the  time  within  which  an  action  may  be  from  the  erection  thereof,  where  the  »• 

•(commenced  for  damages  occasioned    by  struction  is  treated  as  temporary  omy, 

the  erection  of  a  milldam,  and  does  not  both  by  such  action,  and  by  a   pnor 

begin  to  run  until  injury  has  been  done  pending  action  to  abate  or  lower  toe 

by  the  dam;   for,  until  that  time,  no  dam   and   for    damages    then   *^'?J~' 

<inu8e  for  acti<Hi  exists.  Thornton  v.  Tur-  brought  within  the  two  years,  the  statate 

ner,  11  Minn.  336,  Gil.  237:  Hempsted  applying  only  to  such  dams  as  are  pfi" 

V.  Cargill,  46  Minn.  118,  48  N.  W.  558.  manent  and  lasting.     Hardeaty  ▼.  BaU, 

''Sullens  V.  Chicago,  R.  I.  d  P.  R.  Co.  43  Kan.  151,  23  Pac.  937. 
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upon  the  ground  that  one  landowner  has  no  right  to  maintain  a  neg- 
Hgently  constructed  structure  to  the  injury  of  his  neighbor,  and  that 
he  will  correct  it  when  his  attention  is  called  to  it  But  other  courU 
have  held  that  even  in  such  cases  if  Uie  structure  is  a  permanent  one 
and  the  one  responsible  for  it  evidently  intended  to  maintain  it  as  it 
was  originally  constructetl,  the  cause  of  action  is  complete  at  the  time 
the  structure  is  erected  if  it  is  then  evident  that  injury  will  result  and^ 
if  not,  then  when  the  fact  is  made  evident ;  and  that  all  rights  of  ac- 
tion are  barred  in  the  ordinary  period  from  that  time.'^  This  latter 
rule  is  more  consistent  with  principle  than  is  the  former  one.  If  the 
Htructure  is  permanent,  the  fact  that  it  is  wi*ongf ul  as  against  the; 
upper  owner  is  known  when  the  first  injury  is  done,  and  it  is  also- 
known  that  unless  some  steps  are  taken  to  pi-event  it,  the  structure  will 
he  maintained  in  such  a  way  as  to  continue  the  injury  whenever  con- 
ditions are  right  The  situation  is  entirely  different  from  that  when  • 
the  recurrence  of  the  injury  will  depend  upon  voluntary  acts  of  the 
wrongdoer  which  he  may  or  may  not  perform.  In  the  latter  class  of 
eases  the  cause  of  action  will  not  arise  until  the  act  is  committed.  But 
in  the  former  class,  where  the  wrongdoer  has  created  a  condition 
wjuch,  unless  changed  will  continue  to  injure  the  upper  proprietor^ 
the  cause  of  action  is  complete  when  the  structure  is  shown  to  be  in- 
]ui*ious;  and  the  mere  fact  that  the  injury  is  periodical  rather  than 
<*ontinuoQ8  does  not  prevent  the  statute  of  limitations  from  running 
from  that  time.  ■  If  the  injury  is  such  as  to  create  an  easement  in  the 
upper  property,  the  right  to  continue  it  will  not  be  complete  until  suffi- 
cient time  has  elapsed  to  acquire  title  to  real  estate,  and,  therefore, 
although  the  cause  of  action  for  overflowing  upper  riparian  property 
by  water  held  back  by  a  railroad  culvert  does  not  arise,  so  as  to  start 
the  running  of  the  statute  of  limitations,  until  the  injury  is  actually 
done,  yet  all  right*  of  action  may  become  barred  when  the  period  has 
elapsed,  since  the  first  injury  is  done  by  the  erection,  which  is  neces- 
sary  to  establish  easements  in  land.^^  A  railroad  company  acquires 
no  prescriptive  right  to  ovei*flow  the  lands  of  anotlier  by  maintaining 
an  insuflicient  and  negligently  constructed  bridge  upon  its  right  of 
w^ay  for  more  than  twenty  years,  where  less  than  twenty  years  have^ 
elapsed  since  the  flooding  occurred  which  first  invaded  such  owner's 
rights,  caused  by  said  bridge,  at  which  time  the  cause  of  action  on 
acf50unt  thereof  first  accrued.**    Continuance  after  a  request  to  abate 

^Bunten  ▼.  Chicago,  R.  I.  d  P.  R.  Co,  ^Buniin  v.  Chicago,  R.  I.  d  P.  R.  Co,. 

50  Mo.  App.  414:   Bird  v.  Hannibal  d  41  Ked.  744. 

Bt,  J.  R,  Co.  30  Mo.  App.  366;  Eaiach  ^* Sherlock  v.  Louis Hlle,  Y.  A.  d  O.  R^ 

V.  Keohuk  d  D.  M.  R,  Co.  71  Iowa,  606,  Co,  115  Ind.  22,  17  X.  E.  171. 
:\ti  N.  W.  106. 
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a  nuisanoe  created  by  the  eroclion  of  a  milldam  is  a  new  gronnd  of 
action,  without  resorting  to  the  period  of  time  when  it  was  first 
erected.*®  The  defense  of  the  statute  of  limitations  is  not  available 
to  defeat  a  recovery  for  the  flowing  of  that  part  of  the  plaintiff's  lands 
which  was  owned  by  the  state  until  shortly  before  the  action  was 
brought**  Under  the  Canadian  statutes  a  landowner  whose  land 
was  flooded  in  consequence  of  the  negligent  and  unskilful  construc- 
tion of  a  railroad  embankment  across  a  stream  may  not  claim  damages 
for  more  than  six  months  next  before  bringing  his  action.** 

687.  Turisdictioii.— An  action  for  interference  with  the  passage  of 
water  from  a  mill  along  its  natural  course  is  an  action  respecting  an 
easement  in  real  estate  within  the  meaning  of  a  statute  giving  juris- 
diction of  such  actions.*  A  corporation  located  in  one  state  noiay  be 
enjoined  by  the  courts  of  that  state  from  maintaining  obstructions 
which  will  interfere  with  the  rights  of  property  owners  in  another 
fttate.^  In  case  of  an  obstruction  of  a  river  constituting  the  boundary 
between  two  states,  the  action  may  be  maintained  where  the  injury 
occurs,  altliough  the  mill  is  situated  in  the  other  state.*  If  the 
stream  is  a  boundary  between  two  counties,  the  courts  of  either  ooun- 
ty  have  jurisdiction  of  an  action  for  injury  by  an  obstruction  in  the 
stream.'*  In  case  the  stream  flows  from  one  county  into  another,  it 
has  been  held  that  an  action  to  recover  damages  for  injuries  caused 
to  land  in  one  county  by  a  dam  in  another  is  local  and  must  be  brought 
where  the  injury  occurs.*  But  if  abatement  of  the  dam  is  sought, 
the  action  is  properly  brou^t  in  the  county  where  it  is  situated.^  And 
the  appellate  court  of  Illinois  has  held  that  an  action  for  injury  to 
land  by  flooding  caused  by  the  construction  of  a  dam  on  a  stream  be- 

^Lofiin  T.  M'Lemorey  1  Stew.   (Ala.)  8.  F.  R.  Co.  v.  Oraiffo,  10  Tex.  Civ.  App. 

\33.  238,  31  S.  W.  207. 

''Zeidler  t.  Johnnon,  38  Wis.  336.  *P<Hc«rt  r.  Ames,  9  Minn.   178,  Gil. 

^MoOUUin-ay  v.  Oreat  We9tem  B,  Co.  164. 

25  U.  C.  Q.  B.  69.  *Worstcr  ▼.  Winnipiseogee  Lake    Co. 

Wary  v.  DanieU,  5  Met.  236;  Ashley  25  N.  H.  525;  Deacon  y.  Shreve,  23  N. 

▼.  Ashley,  6  Cash.  70.  J.  L.  204 ;  Thompson  t.  Crocker,  9  Pick. 

*Holpoke  Water  Power  Co.    y.    Con-  59. 

necticni  River  Co,  22  Blatdhf.  131,  20  So»  a  suit  for  an  injunction  to  restrain 

Fed.  71.  the  threatened  injury  to  real  propertj 

*Wooffter  V.  Oreat  FaUs  Mfg.  Co.  39  by  the  construction  of  a  dam  which  it 

Me.  246.  is  alleged   will   result  in    the    flooding 

Where  a  railway  company  constructed  thereof,  is  an  action  for  an  injury  to 

an  embankment  without  subcient  water  real  property,  within  a  statute,  leqalr- 

ways  on  the  north  side  of  Red  river  in  ing  actions  for  an  injury  to  real  prop- 

the  Indian  territory,  it  was  held  that  erty  to  be  brought  in  the  county  where 

the  company  was  liable  for  injury  to  the   subject   of   the   action    is    situate, 

lands  by  overflow  on  the  south  side  of  Drinkhouse    ▼.    Spring    Valley    Water- 

the  river  and  in  the  state  of  Texas,  and  works.  80  Cal.  308,  22  Pac.  262. 

that  the  action  could  be  maintained  in  *Ijohmiller  v.  Indian  Ford  Water  P(hd> 

the  courts  of  that  state.     8t.  Louis  d  cr  Co.  51  Wis.  683,  8  N.  W.  60L 
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low  may  be  instituted  in  the  county  in  which  the  dam  lies,  although 
the  injured  land  lies  in  another  county.^  Under  the  Nebraska  stat- 
utes it  has  been  held  that  an  action  for  injuries  to  real  estate  from  the 
overflow  of  a  river  caused  by  the  negligent  construction  of  a  bridge  is 
tra^isitory  and  need  not  be  brought  in  the  county  where  the  cause  of 
action  arose.*  It  would  seem  that  the  nature  of  the  injury  was  such 
that  the  cause  of  action  was  purely  local  in  such  cases,  and  should  be 
brought  where  the  injured  land  is  located.  The  title  is  involved  in 
sn  action  to  recover  for  flooding  land  to  the  permanent  injury  of  the 
soil,  so  as  to  deprive  a  justice  of  jurisdiction  of  the  action;®  But  the 
county  court  of  a  county  in  which  are  located  lands  damaged  by  the 
overflow  of  a  stream  caused  .by  the  maintenance  of  a  milldam  in  an- 
other county,  has  jurisdiction  of  a  civil  action  provided  by  a  milldam 
law  to  recover  damages  and  determine  how  much  such  dam  should  be 
lowered,  imder  a  statute  giving  it  and  other  designated  county  courts* 
jurisdiction  in  all  civil  actions  and  proceedings  concurrent  and  equal 
with  the  circuit  court,  "in  said  counties,"  although  the  milldam  law 
provides  for  such  action  in  the  circuit  court  of  the  coimty  where  the 
land  or  any  part  thereof  lies,  "but  in  no  other  manner,"  as  the  latter 
expression  only  limits  the  right  to  that  form  of  remedy  and  makes 
it  exclusive,  and  the  expression  "in  said  counties"  does  not  limit  the 
jurisdiction  of  such  court  to  the  county  in  which  held,  so  far  as  the 
eifect  and  operation  of  its  judgment  and  processes  on  property  or  per- 
sons outside  of  the  county  are  concerned.^®  A  bill  in  chancery  to 
■compel  the  removal  of  a  dam  which  is  alleged  to  cause  the  lands  of 
the  complainant  to  be  ovei*flowed  involves  no  questions  affecting  a 
franchise  or  freehold.^  ^ 

588.  Judgment. —  As  in  other  cases,  a  judgment  should  respond  to 
the  prayer  of  the  petition  and  should  give  no  greater  redress  than  is 
necessary  to  protect  the  rights  of  the  complainant.  The  court  should 
not  direct  the  removal  of  a  dam  where  the  prayer  of  the  petition  is 
simply  for  an  injunction  to  restrain  the  flowing  back  of  waters  upon 
complainant's  i»roj>erty.*     Therefore,  where  a  dam  wrongfully  flows 

^Pilfjrim  v.  McUor,  1  111.  App.  448.  Oa.  Code,  f  4004  (now  4760),  proviclinpr 

*(}maha  <(•  R.  YnVcy  R.  Co.  v.  Broicn,  for  the  abatement,  by  the  order  of  two 

2ft  Neb.  492,  4«  N.  \W,  .30.  or  more  justices  of  the  peace,  of  any  niii- 

Wh^on  V.  Scoft,  IP  N.  J.  T...  430;  Van-  sRnce  which  tends  to  immediate  annoy- 

tyl  V.  Marsh,  5  N.  J.  L.  {507.  ance  of  the  citizens  generally.     Wetter 

But  the  backin<r  of  wutor  by  a  mill-  v.  Campbell,  «0  Ga.  266. 
dam   overJlowin;;   lands  and    destroying       ^^Geise  v.  Orcen,  49  Wis.  334,  6  N.  W. 

rice   crops,    prevent ing   further   cultiva-  869. 

tion  and  tending  to  the  immediate  an-  ^^Talcott  v.  Schuh,  95  111.  201. 
noynnc^  of  the  citizens  generally,  may  ^Lummery  v.  Brady,  8  Iowa,  33. 
ibc  abated  by  jus«ticed  of  the  peace,  under 
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water  back  upon  the  upper  proprietor,  a  judgment  is  proper  directing^ 
the  lowering  of  the  dam  sufficieut  to  avoid  that  result^  But  a  decree 
completely  abating  a  dam  is  proper,  although  its  partial  removal 
would  prevent  the  flowing  of  complainant's  lands,  when,  if  reduced,, 
it  would  become  a  useless  obstruction  to  the  natural  flow  of  the  stream, 
and  ei*eate  a  pool  detrimental  to  tlie  health  of  the  neighborhood.'  The 
owners  of  a  mining  claim  in  the  bed  of  a  river,  the  waters  of  which 
have  been  diverted  therefrom  by  means  of  a  race  for  the  purpose  of 
working  such  claim,  are  entitled  to  a  deci'oe  ordering  a  diminution  of 
a  dam  erected  below  their  claim  subsequent  to  the  establishment  there- 
of, or,  if  necessary,  to  an  entire  abatement*  A  verdict  and  judgment 
in  favor  of  one  maintaining  a  dam  is  res  judicat4i  in  subsequent  ac- 
tions between  the  same  parties.^  But  a  verdict  on  a  plea  of  not  guilty 
in  an  action  brought  by  the  plaintiff  against  a  tenant  for  years  under 
a  predecessor  in  title,  of  the  defendant  for  erecting  a  dam,  is  no- 
estoppel  to  a  subsequent  action  for  throwing  the  water  back  upon  and 
obstructing  plaintiff's  mill  by  the  erection  of  the  dam^  since,  had  the 
verdict  been  the  other  way,  there  would  have  been  no  estoppel,  and 
estoppels  roust  be  mutual ;  and  also  that  suit  was  res  inter  alias  a>et€L^ 
A  recovery  of  damages  for  a  wrongful  flooding  of  land  is  not  a  bar- 
to  a  subsequent  action  unless  the  recovery  was  of  future,  as  well  as 
past,  damages.^  So  that  a  recovery  of  nominal  damages  in  an  action 
to  establish  the  rights  of  the  parties  is  no  bar  to  a  subsequent  action 
for  the  real  damages.*  A  subsequent  wrongful  flowing  of  another's, 
land  raises  a  new  cause  of  action.®  A  judgment  for  plaintiff  is  con- 
clusive in  his  favor  in  the  subsequent  action.^®    But  recovery  of  mere- 

*Rothery  y.  Neic  York  Rubber  Co,  90  producing  higher  water  than  1>efore,  or 

N.  Y.  30,  Affirming  24  Hun,  172.  heavier  rains  may  have  fallen,  resulting 

^reat  v.  Bales,  27  Mich.  390.  in  damage  to  plaintiff,  since  the  com- 

^Rnnisay  v.  Chandler ,  3  Cal.  90.  menoement  of  the  former  suit.    Jones  v. 

^Kilkeffer  v.  JOTeiT,  17  Serg.  &  R.  319,  Ijovender,  65  Ga.  228. 

17  Am.  Dec  658;  Rockwell  v.  Langley,  •Smith   v.  Wallbridgey  6   U.   C.  C.  P. 

19  Pa.  502.  324. 

Even  a  judgment  in  a  justice's  court  ^Chicago,  B.  rf  Q.  R.  Co.  v.  Sohaffer, 

n«  to  liability  for  overflowing  land  by  124  111.  112,  16  N.  £.  239,  Affirming  26 

the  erection  of  a  dam  is,  until  reversed,  HI.  App.  280. 

wmclusive  between  the  parties  in  a  sub-  •Casebeer  ▼.  Motcry,  55  Pa,  419,  93 

sf'quent  suit  in  the  supreme  court.  Boyer  Am.  Dec.  766. 

v.  Schofield,  2  Keyes,  628.  •Texas  d  P,  R.  Co,  v.  O'Mahoney,  24 

But  a  verdict  for  defendant  in  an  ac-  Tex.  Cfiv.  App.  631,  60  S.  W.  902. 
tion  for  alleged  damage  to  land  by  the  Injuries  arising  after^  an  arhitration 
backing  of  water  thereon  caused  by  the  of  the  amount  to  be  paid  for  the  over- 
construction  and  maintenance  of  a  mill-  flow  of  land  by  a  dam  may  be  the  sub- 
dam  is  not  necessarily  conclusive  upon  ject  of  a  subsequent  action.    PhilUps  v.. 
the  plaintiff  in  another  action  brought  Terry,  3  Keyes,  313. 
therefor,  where  the  maintenance  of  the  ^•Mersereau  v.  Pearsall,  19  N.  Y.  lOS; 
dam,  after  the  first  suit,    without   any  Plate  v.  A'etc  York  C.  R.  Co,  37  N.  Y, 
alteration  thereof,  may  have    caused    a  472. 
change  in  the  condition  of  the  channel,  In  an  action  for  damages  for  the  over- 
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ly  nominal  damages  in  a  suit  for  prospective  as  well  as  present  dam- 
ages to  land  from  the  erection  of  a  dam  and  changes  in  the  flow  of 
water  caused  thereby  is  a  bar  to  a  subsequent  action  for  the  deprecia- 
tion in  the  value  of  the  land.'*  And  a  judgment  is  always  a  bar  to  a 
subsequent  action  to  recover  damages  which  might  have  been  recov* 
ered  in  the  former  case.'^  And  no  furtlier  action  can  be  maintained 
if  the  nuisance  has  been  removed.**  When  it  is  res  judicata  that  a 
dam  is  too  high^  the  owner  is  responsible  for  a  continuance  of  the  nui- 
sance,— at  least  until  he  makes  a  substantial  reduction,  so  that  a  re- 
duction of  1/6000  of  an  inch  cannot  be  held  sufficient,  but  is  merely 
fanciful**  In  order  to  make  a  judgment  conchisive  in  a  subsequent 
action,  it  must  be  between  the  same  parties  as  those  in  the  former 
suit,***  or  parties  in  privity  with  them.**    The  mere  refusal  of  equity 

flowing  of  land  by  a  third  dam  oonstruct-  crops  and  land  by  reason  of  an  overflow- 
ed in  the  same  place  as  two  former  caused  by  the  defective  embankment  of 
dams,  a  judgment  for  plaintiff  in  a  the  defendant  railroad  company  during 
former  action  for  damages  caused  by  the  a  heavy  rain  is  a  bar  to  a  subsequent  suit 
overflowing  of  the  land  by  the  preceding  for  the  recovery  of  damages  foi*  in- 
second  dam  is  prima  facie  conclusive  jury  to  a  part  of  the  same  tract  of  land 
against  defendant's  claim  to  a  prescrip-  and  other  property  thereon,  caused  b}*- 
tive  riglit  to  overflow  beyond  a  point  an  overflow  during  a  freshet  whidi  oo- 
agreed  upon  in  a  written  agreement  be-  curred  during  the  pendency  of  the  for- 
t^een  hiin.ai^d  a  former  owner  of.  the  mer  suit:  although  it  appeitrs  tl^t  tlie 
laind,  arising' from  the  maintenance  by  embankment  of  the  railroad  ^' company 
him  of  back  water  from  the  first  dam  to  does  not  necessarily  cause  overflow  of 
a  point  beyond  that  so  agreed  upon,  im-  such  lands,  but  that  overflows  occur  only 
less  the  judgment  in  such  former  action  in  event  of  very  heavy  raina  and  high  wa« 
waa  only  for  the  excess  of  the  overflow  ter.  Tecraa  d  P.  It.  Go,  v.  Long^  1  Tex. 
from  the  second  over  and  above  that  A  pp.  Civ.  Cas.  (White  &  W.)  S  559,  p. 
caused  by  the  first  dam;  but  if  the  dam-    281. 

age  caused  by  the  third  dam,  whether  ^ James  v.  Stcnelt,  137  Pa.  234,  20 
greater  or  not  than  that  occasioned  by    Atl.  055. 

the  first  dam,  is  equal  to  that  for  which  ^*Ja4ne8  v.  Sterrettf  4  Pa.  Co.  Ct.  584. 
plaintiff  recovered  in  the  former  action,  "  A  judgment  against  a  person  for 
that  judgment  is  conclusive  as  to  plain-  wrongfully  maintaining  a  dam  so  as  to 
tiff's  right  to  recover  something  for  the  cast  water  upon  another's  property  is 
overflow  caused  by  such  third  dam.  not  conclusive  in  a  subsequent  suit  for 
Green  ▼.  Weaver,  63  Ga.  302.  injuries  occurring  after  the  first  judg- 

"^irantsr  v.  Muller,  27  111.  App.  320.  ment,  where  the  evidence  in  the  latter 
Allegations  in  an  action  for  damages  suit  shows  that  lie  was  not  the  owner 
for  the  submerging  of  land  by  backing  of  the  premises  on  which  the  nuisance 
water  from  a  milldami  that,  in  conse-  was  committed  at  the  time  of  the  first 
quenoe  of  the  erection  and  maintenance  judgment,  or  since.  Hanse  v.  Cowing,  I 
of  the  dam,  certain  described  land  and   Lans.  288. 

timber  had  been  rendered  worthless  and  A  judgment  against  the  administrator 
of  no  value,  ''in  all  to  her  damage,  of  one  who  erected  a  milldam  so  aa 
$1,000,"  make  auch  action  one  for  tlie  wrongfully  to  flow  upper  riparian  prop- 
reoovery  of  the  entire  damage  resulting  erty  is  not  evidence  in  a  subsequent  suit 
therefrom,  which  bars  any  subsequent  against  vendees  of  the  heirs  of  the  one 
action  by  the  same  plaintiff  against  the  who  erected  the  dam,  except  to  estab- 
same  defendant  for  damage  resulting  to  lish  its  own  existence  and  the  legal  con- 
the  same  land  from  the  same  cause,  sequences  flowing  therefrom.  Jamigan 
Clark  ▼.  Lanier,  104  Ga.  184,  30  8.  E.  v.  Mairs,  1  Htunph.  473. 
741.  **  Where,  by  judgments  at  law  and   a 

^  A  recovery  in  a  suit  for  damages  to  decree  in  chancery,  obtained  against  the 
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to  take  jurisdiction  of  a  case  will  not  bar  a  subsequent  action  at  law 
for  the  damages.'^  The  abatement  of  the  dam  and  the  award  of  dam- 
ages may  be  allowed  in  one  judgment. ^^  A  satisfaction  given  hy  one 
in  possession  of  land  under  a  lease,  for  flooding  the  land  and  destroy- 
ing the  trees,  does  not  bar  an  action  by  the  owner  of  the  reversion.** 
If  a  mill  owner  has  a  prescriptive  right  of  flowage  without  payment  of 
damages,  the  judgment  of  a  court  of  record  will  be  as  effectual  to 
devest  him  of  that  right  when  his  case  has  been  submitted  to  arbitra- 
tion as  a  deed  of  conveyance  and  is  then  res  judicata.^^  If  the  con- 
troversy is  submitted  to  arbitrators,  the  award  will  be  enforced  by  the 
courts,  if  valid  and  certain.^*  And,  when  confirmed,  it  will  be  given 
the  same  effect  as  a  judgment.*^  A  verdict  fixing  the  height  of  a  dam 
and  providing  that  it  shall  be  left  open  a  space  of  not  less  than  10 
feet  in  width,  fixing  past  and  future  damages,  will  not  require  the 
dam  to  be  kept  open  for  the  free  passage  of  water  to  the  bottom  for 
that  width,  but  only  above  the  height  fixed.^* 

589.  Damages  for  permanent  obstruction. —  If  the  case  is  unaffected 
by  any  statutory  provision  which  gives  the  one  erecting  the  obstruc- 

former  owner  of  a  miUdam^  the  oyerflow  be  set  aside  for  want  of  certainty  in  re- 
of  such  milldam  on  the  lands  of  an  own-  gard  to  the  measurement  of  the  dam. 
or  above  was  established  as  a  nuisance,  Statiford  y  Treadwell,  69  Oa.  725. 
!ind  such  milldam  was  ordered  cut  down  An  award  made  by  arbitrators  a]>- 
to  a  certain  height,  and  it  wrb  after-  pointed  in  pursuance  of  a  written  agree- 
wards  sold  to  a  party  who  reconstructed  ment  betweoi  two  milldam  ownera  to  de- 
tbe  same  and  raised  its  height  above  termine  whether  the  lower  dam,  by  cam- 
that  aUowed  in  said  decree  of  court,  his  ing  back  water,  obstructed  the  opera- 
grantee,  by  reason  of  his  relation  as  a  tions  of  the  other  mill,  and  if  so,  what 
Jirivy  in  estate,  is  bound  by  the  facts  amount  of  damages  sudi  owner  has  sns- 
ound  in  such  judgments  and  decree,  and  tained,  and  how  much  the  dam  ahoold 
eannot  set  up  the  claim  that,  by  reason  be  lowered  to  prevent  the  obstruction  in 
of  such  reconstruction,  a  new  nuimiTice  future,  is  void  and  unenforceable  where, 
would  have  to  be  established.  Vaughn  although  definite  and  sufficient  as  to  the 
y.  Law,  1  Humph.  123.  amount  <^  damages,  awarded,  it  is  uncer- 
"Coiilter  y.  Davis,  13  Lea.  451.  tain  and  indefinite  in  that  part  of  the 
^*WilliatMon  y.  Yinglingj  93  Ind.  42.  award  requiring  the  dam  to  be  taken 
^Bedingfuld  y.  Onilotc,  3  Lev.  209.  down  so  that  the  quantity  of  head  of 
*^Her8cy  v.  Packard,  56  Me.  395.  water  above  it  shall  be  reduced  11  inches 
"^  An  award  by  arbitrators  of  damages  lower  than  it  was  on  the  particular  day 
tor  overfiowing  lands  is  not  wliolly  void  the  premises  were  examined.  McDonald 
for  including  claims  previously  adjudi-  v.  Bacon,  4  111.  428. 
cated.  when  these  can  be  readily  sepa^  "  An  award  of  arbitrators  on  the  ques- 
rsted,  but  it  ^ill  be  enforced  for  so  much  tion  of  overflowing  lands  by  a  milldam, 
thereof  as  is  good.  Hoagland  v.  Veghte,  that  the  owner  of  the  dam  pay  to  the 
23  N.  J.  L.  93.  owner  of  the  land  a  specified  sum  annu- 
An  award  of  arbitrators,  to  whom,  ally  "for  each  year  he  keeps  his 
pending  an  action  for  damages  resulting  milldam  up  to  a  certain  point  indicated 
from  the  overflowing  of  land  caused  by  by  the  arbitrators  as  a  certain  stump/* 
a  milldam,  the  question  of  the  height  includes  the  right  of  the  dam  owner  to 
of  the  dam  is  submitted,  which  states  raise  the  water  to  the  height  so  indicat- 
that  they  proceeded  to  measure  the  dam  ed  by  them.  Sitlom  v.  Vureton,  72  Oa. 
and  found  it  to  be  **4  feet  4  inches  from  207. 

the  bottom  of  the  river  to  the  top  of  the  ^Atkiws  v.  Withertll,  142  Mass.  482, 

<dam  on  the  east  side  of  the  river."  will  8  N.  £.  594. 
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tion  a  right  to  maintain  it,  the  upper  owner  has  a  right  to  elect  wheth- 
<?r  he  will  take  it  as  permanent  and  proceed  to  recover  permanent  dam- 
ages, or  only  as  temporary,  and  gauge  his  recovery  accordingly.  In 
<!ase  the  structure  is  permanent,  as  a  railroad  embankment  or  a  per- 
manent dam,  the  landowner  has  a  right  to  proceed  to  have  permanent 
<lamages  assessed.  The  damages  to  be  recovered  for  tlie  damming 
hack  of  water  depend,  not  only  on  the  kind  of  action  brought, — that 
is,  whether  it  is  for  temi)orary  or  permanent  damages, — ^but  also  upon 
the  character  of  the  nuisance, — whether  it  is  of  a  permanent  nature 
or  only  temporary.*  If  it  is  permanent  case  the  measure  of  damages  is 
the  difference  in  the  value  of  tJie  property  with  and  without  the  flow- 
Age.*  This  value  may  be  arrived  at  by  allowing  the  value  of  the 
land  submerged  and  the  depreciation  in  the  value  of  the  remainder 
l)ecause  of  the  ilowage.**  I'he  value  of  the  land  must  be  ascertained 
^s  of  the  time  the  obstruction  was  constructed,  and  not  as  of  the  date 
of  trial.*  And  the  damages  must  be  the  difference  in  value  immediate- 
ly before  and  immediately  after  the  injury,  and  not  the  difference  in 
the  values  at  any  time  before  or  at  any  time  after  that  time.*  The 
person  whose  land  is  injured  is  not  bound  to  assume  that  the  struc- 
ture will  be  a  permanent  one,  and  therefore  sue  for  all  damages  for 
past  and  future  injury  to  his  land ;  but  he  has  the  right  to  regard 
the  nuisance  as  of  a  transient  character,  and,  instead  of  bringing  one 
action  for  the  whole  injury  to  the  value  of  his  property  resulting  from 
the  original  construction,  he  may  sue  for  the  amount  of  such  injury 
as  he  suffers  from  its  continuance.'     The  very  fact  that  it  is  wrong- 

^Arthur   v.    Grand   Trunk   R,    Co,  22  day  of  trial.    Pick  v.  Rubicon  Hydraulic 

Ont.  App.  Rep.  89.  Co.  27  Wis.  433. 

*8i,  Louia,  I,  M,  d  8,  R.  Co.  v.  Morris,  ^Missouri,  K.  ^  7.  R,  Co.  t.  Graham, 

^6  Ark.  622;  Kentucky   Lumber   Co.  v.  12  Tex.  Civ.  App.  64,  33  S.  W.  676. 

King,  23  Ky.  L.  Rep.  1422,  66  S.  W.  166;  ^ewas  Trunk  R.  Co.  v.  Elam,  1  Tex. 

Rowe  V.  Shenandoah  Pulp  Co.  42  W.  Va.  App.  Civ.  Cas.  (White  &  W.)  §  445,  p. 

4561,  67  Am.  St.  Rep.  870,  26  S.  E.  320;  201;  Tea>a8  C.  R.  Co.  v.  Clifton,  2  Tex. 

Kankakee  d  S.  R.  Co.  v.  Horan,  131  111.  App.  Civ.  Cas.  (Willson)  f  489,  p.  433; 

288,  23  N.  £.  621 ;  Missouri,  K.  d  T.  R.  8t.  Louis   Trust   Co.  v.   Bambriek,   149 

Co.  V.  Graham,  12  Tex.  Civ.  App.  64,  33  Mo.  660,  61  S.  W.  706;  8chuylkiU  Nav. 

^.  W.  676.  Co.  V.  Farr,  4  Watte  &  S.  362. 

*Hall  y.  Austin,  20  Tex.  Civ.  App.  69,  •Chicago,  B.  d  Q.  R.  Co.  v.  8chaffer, 

48  S.  W.  63.  124  111.  112,  16  N.  E.  239;  8t.  Louis,  A. 

The  measure  of  damages  recoverable  <(  T.  H.  R.  Co.  v.  Broum,  34  HI.  App. 

"by  a  purchaser  of  land  overflowed  by  a  662. 

•dam  at  the   time    of  his   purchase,  the  Although  an  embankment  obstructing 

right  to  flow  which  is  not  acquired  until  the  flow  of  a  stream  b  of  a  permanent 

after  his  purchase,  is  the  value  of  the  nature,  a  person  injured  by  the  overflow 

fand  so  overflowed  and  the  depreciation  is  not  compelled,  or  entitled,  to  recover 

in  value  of  bis  remaining  lands  by  rea-  all   damages   in   one  action,   where  the 

son  thereof,  to  be  assessed  as  of  the  time  overflow  is  not    permanent,  but    occurs 

-of  such  pureliu'«e,  with  interest  on  the  annually;  and  successive  actions  may  bo 

.amount  awarded  from  that  date  to  the  maintained  for  injuries  to  crops.    Tlie 
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ful  nhows  that  it  is  temporary,  and  the  injured  person  has  a  right  to 
treat  it  GO  and  recover  damages  for  a  temporary  injury  if  he  chooses 
to  do  so.  The  lower  owner  cannot,  by  erecting  the  dam,  acquire  a 
right  in  the  upper  projx?rty  by  merely  taking  pos.sc'ssion  of  it^  unless 
he  is  acting  under  statutory  authority,  under  circumstances  justifying 
an  exercise  of  the  power  of  eminent  domain.  There  is  no  rule  of  law 
which  will  permit  one  man  to  take  i)ossession  of  another's  property^ 
and  then  force  him  to  accept  damages  in  lieu  of  a  right  to  recover  the 
possession  of  it  There  is  a  West  Virginia  case  which  holds  that 
where  the  power  of  a  mill  owner  is  destroyed  by  the  wrongful  con- 
Ktrtiction  of  a  dam  below  his  mill  which  backs  the  water,  the  damage 
sustained  by  him  is  permanent,  and  a  recovery  of  damage  confers 
a  license  on  the  defendant  to  continue  the  cause  indefinitely ;  and,  in 
estimating  the  damages,  the  value  of  the  water  power  of  the  plaintiff 
must  be  taken  into  consideration,  as  well  as  the  damage  occasioned 
to  the  mill  by  reason  of  the  permanent  loss  of  the  power.''  That  rule 
can  hardly  be  of  universid  application,  because,  if  the  dam  is  wrong- 
ful, it  certainly  is  not  permanent,  unless  the  upper  owner  chooses  to 
treat  it  so,  or  unless  reasons  of  public  policy  require  it  to  be  held  to 
be  pernxonent 

589a.  Temporary  stmoture. —  As  stated  in  the  preceding  section,  the 
injured  landowner  has  a  right  to  treat  a  structure  erected  by  a  pri- 
vate citizen  as  temporary,  notwithstanding  its  pennanent  diaracter, 
and  therefore  in  case  he  does  not  elect  to  treat  it  as  permanent,  the 
measure  of  damages  is  not  the  depreciation  of  the  property,  but  the 
loss  of  rental  value  down  to  the  time  of  commencing  the  action.*  As 
stated  in  Nashville  v.  Coniar^  where  the  cause  of  injury  to  realty  by 
wat.er  may  be  remedied  or  removed  by  the  expenditure  of  lal)or  or 
money,  it  will  not  be  regarded  as  permanent  or  irremediable,  and. 
in  an  action  to  recover  for  a  negligent  injury  in  such  case,  the  meas- 
ure of  damages  will  be  the  actual  damages  sustained  at  the  time  of 
bringing  the  action,  and  not  the  permanent  depreciation  of  the  value 
of  the  realty  in  consequence  of  the  injury.'  In  case  the  temporary 
obstruction  causes  permanent  injury  to  the  soil,  the  damages  may  be 
estimated  for  each  year  of  its  continuance  by  ascertaining  the  differ- 

test  seems  to  be,  not  the  permanency  of  3S7,  21  8.  W.  1066 ;  8t.  Louis,  I.  M.  <^ 

the    obstructions,   but   the   permanency  8.  R.  Go.  v.  Lyman,  57  Ark.  513,  22  S. 

and  certainties  of  the  injuries  inflicted  W.  170;  Adams  v.  Durham  d  y,  R.  Co. 

by  it.    McKee  v.  8t,  Louis,  K,  d  N.  W.  110  N.  C.  325,  14  S.  E.  857. 
R.  Co.  49  Mo.  App.  174.  "  88  Tenn.  415,  7  L,  R.  A.  465,  12  S. 

'Miller  V.  Shena/ndoah  Pulp  Co.  38  W.  W.  1027. 
Va.  558,  18  S.  E.  740.  *Clevelaiid,  C.  C.  d   8t.  L.  R.    Go.  t. 

^Pinney  v.  Berry,  61  Mo.  369 ;  Ko/nsas  Kline,  29  Ind.  App.  390,  63  N.  E.  483^ 
City,  Pi.  S.  d  M.  R.  Co.  v.  Cook.  57  Ark. 
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ence  between  the  fair  market  value  of  the  land  inunediately  before 
and  immediately  after  the  injury  in  each  year.*  The  damans  in  tihe 
first  action  should  be  only  compensatory,  but  if  the  wrongdoer  rer 
fuses  to  abate  his  obstruction,  he  may  be  compelled  to  do  so  by  puni- 
tive damages  in  a  second  action.^  In  addition  to  the  injury  to  rental 
value,  compensation  may  be  allowed  for  injuries  actually  done  to  the 
land  or  to  personal  property  upon  it*  The  damages  should  be  allowed 
only  up  to  the  time  of  commencing  the  action,  and  not  to  the  time  of 
trial.'  But  the  recovery  may  include  all  damages  resulting  it&ttt 
wrongful  acts  done  prior  to  the  commencement  of  the  action,  although 
^me  did  not  become  apparent  until  after  that  time.*  The  action  is 
brought  when  the  writ  is  issued,  not  when  the  declaration  iq  filed.*^ 
In  an  equitable  suit  to  restrain  the  continuance  of  a  nuisance  created 
■by  obstructing  the  flow  of  a  water  course,  liie  court,  in  assessing  dam- 
ages, is  not  limited  to  those  inflicted  prior  to  the  commencement  of 
the  suit,  as  in  an  action  at  law,  but  may  assess  those  that  accrue  dur 
ing  the  pendency  of  the  suit.*^ 

.  889b.  Damages  for  injury  to  crops. —  When  one's  crop  has  been  de- 
stroyed by  overflow  caused  by  the  improper  construction  of  a  railway, 
the  injured  party,  as  far  as  money  can  do  so,  ought  to  be  put  in  th<^ 
same  condition  that  he  would  have  been  had  the  tort  not  been  commit- 

^SuUens  v.  Chicago,  R.  I,  d  P,  R,  Co.  Where  the  obstruction  to  a  stream  had 
74  Iowa,  669,  7  Am.  St.  Rep.  501,  38  N.  been  washed  away  previous  to  the  com- 
W.  646.  mencement  of  an  action  to  recover  dam- 

*  McCoy  V.  Donley.  20  Pa.  86,  67  Am.  ages  for  the  obstruction,  damages  lor  in- 
Dee.  680.  jury  inflicted  by  rebuilding  it  during  the 

But  an  early  North  Carolina  case  held  pendency'  of  the  action  cannot  be  recov- 
that  in  a  second  action  brought  to  re-  ered,  for  the  reason  that  where  the  nui- 
cover  damages  for  the  continuance  of  a  sanoe  is  temporary,  and  has  been  or  may 
nuisance  by  flowing  plaintiff's  land,  the  he  removed,  only  such  damages  as  ac- 
damagee  snould  be  limited  to  such  as  crued  previous  to  the  institution  of  the 
•hare  been  inflicted  since  the  former  ac-  action  can  be  assessed.  Hudson  v.  Bnrh\ 
^ion,     as    successive    actions    may    be   48  Mo.  App.  314. 

brought  for  future  continuances  of  the  'Goodrich  v.  Dorset  Marble  Co.  60  Vt. 
nuisance.  Bradley  v.  Amis.  3  N.  0.  (2  280,  13  Atl.  6.36;  Baltimore  v.  Merry- 
Hayw.)  399.  man,  86  Md.  584,  39  Atl.  98. 

•Oiiif,  C.  d  8.  F.  R.  Co.  v.  Helsley,  62  The  destruction  of  timber  by  the  raain- 
Tex.  693;  Galveston,  H.  d  8.  A.  R,  Co.  v.  tonance  of  a  dam  is  a  proper  element 
Tait,  63  Tex.  223 ;  Galveston.  H.  d  8.  A.  of  damages  in  an  action  for  the  injury, 
H.  Co.  V.  Seymour,  63  Tex.  347 ;  8ahine  although  the  timber  does  not  in  fact,  die 
d  E.  T.  R.  Co.  V.  Johnson,  66  Tex.  389;  until  after  the  commencement  of  the  ac- 
' Green  v.  Taylor,  B.  d  H.  R.  Co.  79  Tex.  tion.  Ifayden  v.  Alhee.  20  Minn.  159, 
rt04,  16  8.  W.  685;  Gulf,  C.  d  8.  F.  R.  Gil.  143. 
Co.  v.  Hcpncr,  83  Tex.  136,  18  S.  W.  441.        *Langford  v.   Otrsley,  2  Bibb.  215,  4 

^ Jones  v.  Lavender,  55    Gn.  228;  8av-    Am.  Disc.  699. 
annah  d  0.  Canal  Co.  v.  Bourquin.  fTl        ^Lamar  v.  Charlotte  d  8.  C.  R.  Co.  10 
Oa.    378 :    Warring   v.   Martin,   Wright    S.  C.  N.  S.  476. 
(Ohio)  380:  Brotcn  v.  Chicago  d  A.  R. 
Co.  80  Mo.  457 ;  Close  v.  8amm,  27  Iowa, 
503;  Cobb  v.  Smith,  38  Wis.  21. 
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ted;  and  interest  upon  tlie  value  of  the  crop  so  destroyed,  from  date 
of  its  destruction,  is  as  necessary  as  the  value  itself.*  The  measure 
of  damages  for  the  destruction  of  growing  crops  is  their  value  in  the 
condition  in  which  they  ai'e  at  the  time  of  the  injury.^  If  the  seed 
was  not  up  at  the  time  of  injury,  the  damages  must  be  estimated  upon 
the  basis  of  rental  value  and  cost  of  seed  and  labor.^  Where  growiug^ 
crops  are  injured  by  an  overflow,  the  correct  criterion  for  ascertain- 
ing the  value  of  such  crops  at  any  period  of  their  existence  is  to  prove 
what  the  crops  were  worth  at  or  near  the  place  they  were  grown  when 
matured,  and  to  make  proper  estimates  and  allowances,  from  aacer* 
tained  or  ascertainable  facts,  for  the  contingencies  and  expenses  at- 
tending the  further  cultivation  and  care  of  the  crops.  The  difference 
between  the  value  of  the  probable  crop  in  the  market  and  the  ex- 
])ense  of  maturing,  preparing,  and  placing  it  thei*e,  will,  in  most 
cases,  give  the  value  of  the  growing  crop.*  The  jury  may  take  into- 
(Consideration  the  fertility  of  the  soil  and  the  character  of  crops  whicb 
have  been  produced  by  it.^  The  Iowa  court  has  laid  down  a  rule 
which  is  different  from  that  generally  followed  by  holding  that,  in 
case  of  injury  to  growing  crops  by  Avater  thrown  upon  the  land  by 
sinothor's  negligence,  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  premises  immediately  before  the  overflow  and 
the  value  of  the  same  immediately  thereafter,  the  growing  crops  be- 
ing  regarded  as  part  of  the  realty,  and  not  tbe  estimated  value  of  the 

^OMlf,  C.  d  8,  F,  R,  Co.  v.  HolUda/y,  Tlie     additional     amount     of     ootton 

(>5  Tex.  5.12.  which  the  landowner  would  have  raised 

^Lommelnnd  v.  Si,  Paul,  M.  d  M.  R,  but  for  the  overflow,  and  the  value  of 

Co,  35   Iklinn.   412,  29   N.   W.  119:    8t,  auch    cotton    when    ready    for    market. 

Louis  Merchants*  Bridge  Terminal  R.  Co.  without  evidence  as  to  the  expense  of 

V.  Pepper,  84  111.  App.  1 16 ;  Teofas  <(•  8t.  cultivating,  gathering,  preparing  it  for 

L.  R.  Co.  V.  Rcid,  1  Tex.  App.  Civ.  Cas.  and  placing  it  in  market,  does  not  show 

(White  &  W.)   f  255,  p.  120;  8t.  Louis,  the  value  of  tlie  crop  at  the  time  of  the 

/.  M.  d  8.  R.  Co.  v.  Ynrhorough,  56  Ark.  injury,  and,  hence,  does  not  afford  the 

613.  20  8.  W.  515;  8t,  Louis,  I.  M,  d  8.  proper   means   of   measuring   the   land- 

R.  Co.  V.  Jyyman,  57  Ark.  513,  22  S.  W.  owner's  damage.    Iniematumal  d:  G.  N^ 

170;  Sabine  d  E.  T.  R.  Co.  v.  Smith,  73  R.  Co.  v.  Pape,  73  Tex.  601,  11  S.  W. 

Tfex.  I.  11  S.  W.  123;  Gulf,  C.  d  8.  F.  R,  526. 

Co.  V.  Pool,  70  Tex.  713,  S  S.  W.  535.  The  measure  of  damages  for  injury  oc- 

In  general  a  proper  measure  of  dam-  casioned  by  the  overflowing  of  meadow 

uges  for  the  loss  of  growing  crops — an-  lands,   causing  the   destruction   of   hay 

nual  crop  of  grass — ^is  the  value  of  the  thereon  partly  grown,  let  out  on  shares^ 

name  standing  on  tlie  ground,  and  not  is  the  net  presumed  value  of  the  crop 

r«cces»sirily  the  rental  value  of  the  land,  less  its  actual  value  in  its  damaged  con- 

Hyme  v.  Minneapolis  d  8t.  L.  R.  Co.  38  dition,   and  not  the  difference  between 

Minn.  212,  36  N.  W.  339.  the  rental  value  of    the    premises    had 

*Ohio  d  if.*  R,  Co.  V.  Nuetzel,  43  111.  they  not  been  injured    and    the    rental 

App.  108.  value  with  the  injury.    Folsom  v.  Apple 

*Oulf,  C.  d  8.  F.  R.  Co.  V.  McGowan,  River  Log  Driving  Co.  41  Wis.  602. 

73  Tex.  355,  11  S.  W.  330:  St.  Louis,  f  ''Economy  Light  d  P.  Co.  v.  Cutting, 

U.  d  8.  R.  Co.  v.  fjyman,  57  Ark.  513,  40  111.  App.  422;  Chicago,  B,  d  Q.  J?.  Co. 

22  S.  W.  170.  V.  Schaffer,  26  111.  App.  280. 


<nnops  de>troT*tL*  Tla.:  rzj^  W'-n.'i  -*-►:_  v.  be  m-Lnrxv  inLpnKfiiealMt 
and  not  to  repr^-^*^^".  :z^  t::*?  ^-A-^rir  •.•!  o-iu-i^ri?s.  F»>r  a  oesip<u>r;iz]r 
injufx.  ih^  lueA-^iir^  •_•:  uz—io^  i-  :.•-  -ii^r  •>rprtt:ii:x»c  oi  ;te  t:i13^  ^f 
the  real  ai^z*-.  l-ii  ti*?-  It-j^ltt  "^^'.'-L  :i>r  vwiuer  ius  wteeiT^;  sULvi 
this  is  be*l  arrive*!  az  :j  **'i=::-i:Iz^  -•>•  v^ilje  of  :ike  pn>perty  oe 
stiojed.  a»  is  dfOtJt  ir.  y^-er  ct*-.ir:^  TLe  iLii^>:ire  vf  liiniipri  for  c&i^ 
destruction  of  ^rtse  bv  aa  vv*^r:S..Tr  L?  it*  rai  je  a:  sbe  ume  desnwnec  - 
asd  when  the  it;:irTr  i?  oi  ^zm^sl  a  c^jtracrer  a^  uy  prev^nr  ihe  grvwtk 
of  the  grass,  and  z»j  -irprive  zij^  •f'^^0^  of  die  li*  *A  his  posnure  f,^ 
a  considerable  tinj^,  be  k§  ecn:^  to  danLi^e^  tor  the  value  of  tte^ 
use  of  the  land  f<ir  :be  p-irp»e  of  y^stan^  im  the  eooditioa  ii 
would  have  bnen  ba:  f«>r  *^  over&»w.  rbere  being  no  permancBl  in- 
jury to  the  land.  S:a.rb'a:£vii  of  cav.Le  oannoc  be  added  to  the  Tahsr 
of  the  use  of  the  pa^t-aie  •iirfi:;:  the  alleged  overAjw,  as  <och  maner^ 
are  too  rpmo?e,  and.  if  all->T»^  :t>=-rp  would  be  doabie  damagei  for 
the  same  injury :  bm  if  expit^nre  *o  de^p  water  caused  injuiy  to>  an-i 
loss  of  stuck,  and  the-  ov#^n!«.w  wa.-*  li^  tiirrtrt  and  pioxiniate  cause  of 
such  injury,  and  it  wa*  'L*-  n-^-:!"  f4  th*^  ne^iitence  of  defendant,,  and 
not  of  the  failure  oi  pliiin*:ff  *•»  u»e  r^^^nabie  caie  to  pnxect  hi^ 
c'attle  after  or  durir.?  :h»-  overJ*»w.  daiuaare*  are  recoverable  tW  stacL 
loss.*  The  rule  p»-ni^i—ir^  a  nt.-».ver\-  of  the  value  of  crop^  penui:^ 
a  reeuver\-  of  tlje  Vi»>:#-  of  fr-ji:  rrw*??  df^troyed.*  In  case  of  injure 
merely  to  en^p*,  it  i-  ^rr»>r  fi»r  ^Y.f-  rt»urt  to  allow  the  jury  to  consider 
the  measure  of  •imn'^sf^  Ufr  p^-nuaiienl  injury  to  the  land.*  The 
recovery  may  be  liimini-L^-d  bv  prr^^f  that,  even  if  the  injury  had  ni.< 
been  caused  by  deff-ii.iant,  fhf  erop  would  have  been  destroyed  by 
other  ageiicie>  for  whi«-h  «1*  f^-dant  wa*  iK>t  responsible.**  But  what 
a  plaintiff  wli<r^-  cr^^p  La.-  Wtj  de^rn^yed  by  an  overflow  might  have 
made  had  he  pl^iiit^etl  another  crop  i«  too  uncertain  to  base  upon  ii 
any  estimate'  a-^  to  th^  aiRoiint  by  which  his  damages  should  be  re- 
diiofMl,  although  it  apfjear*  that  nci^iborin^  landowners  raised  cro)x> 
after  their  lirst  planting  had  U-*-ii  df--.Troved  by  the  overflow,  but  the 
value  of  their  cri»|>*  and  the  exfK-n'^  of  raising  them  is  not  shown." 
The  destruction  of  cn»|f*  plantr-d  when  the  owner  knew  that  thev 
would  be  floo^lrn]  and  «le*Trr»yf-il  caniior  U'  inclnde<l  in  the  dauia^v^  for 

*Drah€  r.  Ckit-apo.  R.  I.  d-  H.  it.  f'o.  «.1  *fiabimr  ^  B.  T.  R.  Co.  t.  Jokmsom^  «S 

lowii.  302.  50  Am.   K#-p-  740.   IJ»  X.  W.  T#-\.  :»U. 

2irK  *fi»'f.  '\  d:  fi,  F.  R.  Co.  X.  Bepmer,  Si 

•ttrouMsard  r.  Habine  d  K.  T.  R.  f'o.  ^o  Tor.  13fi,  18  S.  W.  441. 

TvK.  329.  16  S.  \V.  .10:  Snhinr  d  K.  T.  '*.<f.  /x/i.m.  /.  ii.  d  S.  R.  To.  ▼.  Ymr- 

R,   fo.  V.   Hrousinrd.  m  l^-x.  »il7.  7  **.  fforouqh.  56  Ark.  CLT  20  S,  W.  51S. 

\V.  374:  Sabine  d  /:.  T.  R.  Co.  t.  John-  ''Oulf.  C.  d  8.  k\  R.  Co.  v.  BoiH4mm^ 

$OH,  65  Tex.  3S9.  •'-'»  Tex.  512. 
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flooding  the  land^  although  the  rental  value  of  the  land  flooded  and 
the  permanent  injury  thereof  may  be  recovered.**  In  case  of  failure 
to  eomply  with  a  covenant  to  remove  the  water  in  time  to  permit  the 
making  of  a  crop,  nominal  damages  may  be  awarded  in  vindication 
of  the  right,  although  no  actual  damage  is  sustained.*' 

S89o.  Injury  to  mill  privilege.—  The  damages  suffered  by  a  mill 
privilege  subjected  to  flowage  is  the  amount  of  deterioration  in  value  * 
which  it  has  suffered  therefrom.*  The  measure  of  damage  is  not  the 
loss  occasioned  by  the  stoppage  of  the  mill,  but  only  such  damage  as 
would  have  been  occasioned  by  the  back  flowage  had  the  upper  owner 
supplemented  his  water  power  by  steam,  or  in  some  other  way  con- 
tinued the  operation  of  his  mill.*  The  damages  must  represent  the  real 
injury  to  the  mill  owner.  If  there  is  penuanent  injury  to  the  mill 
property,  he  may  recover  compensation  for  time  lost,  and,  in  addi- 
tion, whatever  injury  he  has  been  caused  by  the  stoppage  of  the  mill. 
But  he  cannot  recover  speculative  profits  which  he  might  have  made 
by  the  operation  of  the  mill.^  Damages  for  injury  to  property  not 
■connected  with  the  mill  cannot  be  included  in  the  recovery  as  part 
of  the  damages.*  The  court  will  not  set  aside  a  verdict  in  plaintiff's 
favor  for  injuries  by  the  backing  of  water  on  his  mill  wheels  as  ex- 
cessive unless  it  can  see  that  the  jury  fell  into  some  important  mis- 
take of  computation,  or  departed  from  some  rule  of  law  given  them 
for  their  guidance,  or  made  deductions  from  the  evidence  not  war- 
ranted by  it,^  In  a  common-law  action  in  Wisconsin  by  an  upper 
mill  owner  for  damages  caused  by  the  back  water  from  a  lower  mill, 
recovery  can  be  had  only  for  damages  to  the  mill  site,  if  any,  and  not 
for  the  mere  flowage  of  the  lands,  since  the  passage  of  the  milldam  law 
taking  away  the  common-law  action  for  damages  to  lands  flowed.® 

689d.  Measure  of  damages  generally. —  To  entitle  the  owner  of  land 
to  recover  more  than  nominal  damages  in  an  action  for  injury  there- 
to from  the  back  water  of  a  mill  pond,  he  must  prove  to  the  satisfac 
tion  of  the  jury  that  the  water  did  flow  back  upon  his  land,  that  it 
was  caused  by  the  wrongful  act  of  defendant,  and  that  he  had  suf- 
fered some  injury  therefrom  prior  to  the  institution  of  the  suit^ 

"lVi«i*««  T.  Chicago,  B.  d  K,  C.  R.  Co.  *8ohuylkill  Nov,  Co.  v.  Farr,  4  Watts 

S8  Iowa,  281,  21  L.  R.  A.  608,  55  N.  W.  &  S.  362. 

.313.  "Pafmer  v.  Fiske,  2    Curt.    C.   C.    14. 

''Green  v.  Weaver,  63  Ga.  302.  Fed.  Cas.  No.  10,691. 

^Woodtcard  v.  Wcbh,  65  Pa.  254;  Bur-  *Large  v.  Orri«,  20  Wia.  696. 

nett  V.  Nicholson,  86  N.  C.  99;  Walrath  ^Letcin  v.  Simpson,  38  Md.  468;   8t. 

T.  Redfield,  11  Barb.  368.  Ijwiis.  .4.  d  T,  R.  Co,  v.  Graham,  55  Ark. 

^Decorah  Woolen  Mill  Co.  v.  Greer,  49  294,  18  S.  W.  66. 
Iowa,  490. 

'Schuylkill    Xav.    Co.  v.  Freedlcy,    6 
Wliart.  109. 
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Where  a  pasture  and  garden  are  temporarily  destroyed,  the  measure 
•of  damages  is  the  rental  value  of  the  land.^  And  if^  in  addition  to 
4  he  injury  to  crops,  the  land  is  covered  with  debris j  the  value  of  the 
•crops  may  be  added  to  the  diminished  value  of  the  land,  to  be  com- 
puted as  of  the  time  immediately  before  and  immediately  after  the 
injury.'  And  in  case  land  is  destroyed  or  injured  by  the  overflow, 
'the  measure  of  damages  is  the  difference  in  the  market  value  of  the 
tract  immediately  before  and  immediately  after  the  injury.**  In  de- 
termining the  value  of  the  property  destroyed,  its  productive  capac- 
ity may  be  taken  into  account'  In  a  North  Carolina  case  it  was  held 
^hat  the  measure  of  damages  was  not  the  diminished  rental  value,  but 
ihe  loss  of  the  net  profits  from  the  property.®  There  is  no  doubt  that 
in  determining  rental  value  the  loss  of  the  net  profits  could  be  taken 
into  consideration,  and  might,  in  some  instances,  furnish  a  very  ac- 
<3urate  index  of  the  diminished  value;  but  under  most  circumstances 
the  diminished  rental  value  is  a  much  more  easily  ascertained  and  cer- 
4;ain  measure  of  damages  than  the  loss  of  net  profits,  because  such 
profit  would  depend  so  much  upon  the  use  to  which  the  property  was 
put  that  it  would  be  speculative  in  every  case,  and  in  some  cases  there 
would  be  nothing  but  opinion  evidence  upon  which  to  base  it  The 
measure  of  damages  for  injury  to  a  tenant  for  i  year,  only,  of  land 
flooded  by  the  obstructicm  of  a  stream  is  not  the  rental  value  of  the 
land  flooded,  but  should  be  confined  to  the  value  of  the  crops  de- 
stroyed.'^ If  a  railway  company,  by  the  negligent  construction  of  its 
roadbed,  overflows  land,  and  the  overflow  proximately  causes  the 
drowning  of  cattle,  the  owner  is  entitled  to  recover  their  value,  irre- 
spective of  the  question  as  to  whether  they  were  drowned  on  his  own 
land.« 

689c.  Eulcs  for  estimating  damages.— In  an  action  for  flowing  land, 
by  one  in  possession  under  claim  of  title,  he  is  entitled,  prima  facie, 
to  compensation  for  the  whole  damage  done  to  the  property;  but  it 
may  be  shown  what  his  interest  really  is  for  the  purpose  of  reducing 

*BarrotD8  r.  Fox,  39  Minn.  61,  38  N.  Baltimore  v.  Menyman,  86  Md.  684,  39 

W.  777.  Atl.  98;  Texan  d  P.  R,  Co.  t.  O'Mahoney, 

'Fremont,  E.  d   if.  VaUey   R.  Co.   v.  24  Tex.  Civ.  App.  631,  60  S.  W.  902. 

Barlin,  50  Neb.  698,  36  L.  R.  A.  417,  61  'Garreit    v.  Kdenton,  74    N.  C.  388; 

Am.  St  Rep.  678,  70  N.  W.  263;  Chaae  Georgia  R,  d  Rkg,  Co.  t.  Berry,  78  Ga. 

^.  -New  York  0.  R.  Co.  24  Barb.  273;  744,  4  S.  E.  10. 

Galveston  H.  d  8.  A.  R.  Co.  v.  Bibb,  3  *ffpilman  v.  Roanoke  Nav.  Co.  74  N. 

Tex.  App.  Civ.  Cas.  (Willson)  f  271,  p.  C.  676. 

330;  Chicago,  B.  d  Q.  R.  Co.  v.  Bmmert,  ^McKee  v.  8t.  Louis,  K.  d  N.  W.  R.  Co. 

63  Neb.  237,  73  N.  W.  540.  49  Mo.  App.  174. 

*Hueston    v.  Mississippi   d    R.  River  'Sabine  d  B.  T.  R.  Co.  ▼.  Johnson,  65 

Boom  Co.  76  Minn.  251,  79  N.  W.  92;  Tex.  389. 
J.   Vol.    U.— Watebs,  119. 
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his  recovery  to  his  actual  damages.^  The  jury  may  consider  any 
benefit  that  was  caused  by  the  overflow.^  And  the  condition  of  the 
land  without  the  flowage  must  be  considered.*"*  But  what  defendant 
paid  a  few  years  before  for  flowing  other  land  in  the  vicinity  cannot 
be  considered.*  Damages  cannot  be  recovered  by  reason  of  less  drift 
wood  coming  to  the  shore  of  a  riparian  owner,  when  the  only  loss  is 
the  possible  chance  of  the  claimants  taking  what  does  not  belong  to 
ihom.'  The  jury  arc  not  confined  to  a  consideration  of  the  possible 
uses  of  the  land  in  its  condition  at  the  time  of  the  injury,  but  the 
possibility  of  its  change  to  a  more  profitable  use  had  not  the  injury 
been  done  may  be  taken  into  account.®  In  case  the  flood  forces  a 
change  of  pasture  for  stock,  the  additional  expense  caused  by  the 
change  may  be  allowed.^  The  depreciation  in  market  value  of  the 
property  is  to  be  ascertained  by  a  comparison  of  the  value  immediately 
before  and  immediately  after  the  injury.®  The  full  value  of  the  prop- 
erty cannot  be  allowed  where  the  owner  is  not  deprived  of  its  use,*" 
If  water  is  cast  into  the  cellar  of  a  house,  the  damages  may  include- 
injury  to  the  building  from  dampness  and  diminished  rents.*®  The 
cost  of  repairing  the  house  may  be  recovered,  but  not  its  value,  be- 
cause of  destruction  by  a  storm  some  time  after  the  injury  on  the 
ground  that  the  weakened  condition  of  its  foundations  prevented 
its  withstanding  the  fury  of  the  storm.**  Injury  to  land  caused  by 
seepage  may  be  considered.**  An  owner  of  land  bordering  on  a  stream^ 
whose  title  extends  to  high-water  mark  is,  in  case  of  tlie  erection  of  a 
dam  by  a  lower  proprietor,  entitled  to  recover  for  the  injury  to  the 
land  flowed  thereby  above  the  point  where  the  stream  impresses  itself 
upon  the  soil  for  sufficient  periods  to  deprive  it  of  v^etation  and  de- 
stroy its  value  for  agriculture,  and  not  merely  above  the  highest  point 
that  the  water  reached  in  times  of  freshet** 

589f .  Profits  and  interest. —  In  considering  the  measure  of  damages 
for  injury  to  a  mill  privilege,  it  has  been  seen  *  that  speculative  prof- 
its cannot  be  allowed.  But  if  a  mill  has  actually  been  stopped  by  the 
wrongful  flowing  back  of  water  upon  its  wheel,  the  loss  of  the  actual 
and  bona  fide  profit  which  would  have  resulted  from  the  operation 

^Bassett  v.  Salisbury  Mfg.  Co,  28  N.  'Sterling  Hydraulic  Co.  v.  Gait,  81  111. 

H.  45S.  App.  600. 

^4  rrry  v.  Van  Deusen,  5  Pick.  182. 

^Hates  V.  Ray.  102  Mass.  458. 

^Kelliher  v.  kUUr,  97  Mass.  71.  ^Galvesion,  H.  d  8.  A.  R.  Co.  t.  Ware, 

''Barrett  v.  Bangor,  70  Me.  335.  67  Tex.  635,  4  S.  W.  13. 

•Ellington    v.    Bennett,    59    Ga.    286;  ".Varsft  v.  rm/«np<>r,  6  Or.  356. 

Marah  v.  Trullinger,  6  Or.  356.  "/)o«?  v.  Electric  Co.  69  N.  H.  498,  76: 

^Hughes  v.  Austin,  12  Tex.  Civ.  App.  Am.  St.  Rep.  189.  45  Atl.  350. 

178,  33  S.  W.  607.  '  See  ante  §  589c. 


•Bailee/  v.  Ileintz,  71  111.  App.  189. 
*^WUley  V.  Hunter,  57  Vt.  479. 
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of  the  mill  is  the  most  certain  measure  of  damages  that  exists,  and  it 
may  be  adopted.^  But  where  the  profits  would  not  have  belonged  to 
the  one  who  brings  tlie  action,  they  cannot  be  made  the  measure  of 
damage.^  The  measure  of  damages  to  farm  land  wrongfully  over- 
flowed so  as  to  prevent  its  cultivation  is  the  fair  rental  value  thereof, 
and  not  the  possible,  or  even  probable,  profits  that  might  have  been 
made  had  not  the  land  been  overflowed.*  Interest  will  not  be  allowed 
in  computing  unliquidated  damages  for  flowing  land.*^ 

689g.  Costs  and  expenses. —  The  expense  of  conducting  the  suit  to 
establish  the  right  of  the  complainant  is  not  a  proper  element  of  the 
damage  to  be  allowed.*  But  the  question  of  allowance  of  costs  may 
be  modified  by  statute,  which  may  allow  the  cost  of  establishing  the 
right  as  part  of  the  damage,  or  deny  all  recovery  of  costs,  at  the  pleas- 
ure of  the  legislature.^  The  question  of  title  is  not  in  issue  in  an 
action  for  flowing  lands  by  a  milldam,  which  defendant  claims  the 
right  to  do  under  a  license  which  plaintiff  claims  was  subsequently 


*04h8on  V.  Fischer,  68  Iowa,  29,  25  N. 
W.  914;  National  Fibre  Board  Co.  v. 
Letnision  d  A.  Electric  Light  Co.  95  Me. 
318,  49  Atl.  1075;  fiimmona  v.  Broicn,  5 
R.  I.  299.  73  Am.  Dec.  68. 

■  Where  a  lower  riparian  owner  wrong- 
fully raises  his  dam,  and  thereby  flows 
the  mill  on  another's  privilege,  he  will 
only  be  liable  for  damage  to  the  prop- 
erty, and  not  for  lost  profits,  in  an  action 
brought  by  the  owner  of  the  mill  which 
was  operated  by  such  owner  and  his  co- 
tenant's.  Plimpton  V.  Gardiner,  64  Me. 
360. 

^Chicago  v.  Huenerbein,  85  111.  594,  28 
Am.  Rep.  626. 

Contra^  Hpilman  v.  Roanoke  Nav,  Co. 
74  N.  C.  676. 

'Lart^ar  v.  Charlotte  d  8.  C.  R.  Co,  10 
S.  C.  N.  S.  476. 

But,  in  an  action  against  a  railroad 
company  to  recover  damages  to  crops  by 
an  overflow  of  lands  which  resulted 
from  the  negligent  construction  of  de 
fendant's  embankment,  the  plaintiff  may 
recover  the  interent  on  the  value  of  the 
crops.  Gulf,  C.  d  8.  F.  R.  Co.  v.  Dun- 
lap  (Tex.  Civ.  App.)  26  S.  W.  655. 

^Qood  V.  Mylin,  8  Pa.  51,  49  Am.  Dec. 
493. 

'  An  action  for  damages  for  injury  to 
mill  property  by  back  water  from  the 
waters  of  a  milldam  erected  by  another 
below  is  one  for  damages  solely,  not  aris- 
ing out  of  a  contract,  within  the  meaning 


of  a  statute  providing  that  "in  all  ac- 
tions for  damages  solely,  not  arising 
out  of  contract"  recovery  over  a  certain 
amount  carries  full  cost.  8utherland  v. 
Venard,  32  Ind.  483. 

Where  an  exception  to  the  general  law 
that  costs  follow  the  event  of  a  suit  is 
made  by  an  act  of  legislature,  providing 
that  in  suits  for  damages  for  the  over- 
flowing of  water  from  the  erection  of  a 
grist  mill  or  other  waterworks  of  utility 
the  plaintiff  shall  recover  no  greater  sum 
in  costs  than  is  awarded  in  damages,  it 
must  appear  in  the  record  of  a  case  that 
it  falls  within  that  exception,  otherwise 
the  general  law  will  apply.  Gray  v.  Tate, 
11  Humph.  64;  McReynolds  v.  Gates,  7 
Humph.  29. 

Where  the  damages  awarded  for  over- 
flowage  of  lands,  caused  by  the  erection 
and  maintenance  of  a  milldam  or  other 
waterworks,  is  less  than  $5,  a  proviso,  in 
an  act  of  the  legislature  allowing  the 
successful  part}'  in  such  actions  full 
cost,  to  the  effect  that  if  the  judgment 
for  damages  does  not  exceed  $5  the  plain- 
tiff shall  not  recover  more  costs  than 
damages,  but  no  provision  being  made 
as  to  the  residue  of  costs  in  such  cases, 
will  be  construed  as  rendering  each  party 
liable  for  his  own  proper  costs,  except 
80  much  thereof  as  equals  the  damages 
recovered,  to  which  the  plaintiff  wouM 
be  entitled.  Gardenhiire  ▼.  McCombs,  1 
Sneed,  83. 
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revoked,  within  the  meaning  of  a  statute  giving  full  costs  in  cases 
where  the  title  is  in  issue.' 

690.  Suits  by  property  owner.—  The  owner  of  land  to  which  a  wa- 
ter course  is  appurtenant  may  always  maintain  an  action  to  recover 
damages  for  injuries  to  the  freehold  by  the  backing  of  water  thereon, 
whether  he  is  in  possession  or  not.  And  die  size  of  the  tract  owned 
by  plaintiff  is  immaterial,^  as  is  also  the  fact  that  he  does  not  own  the 
land  under  the  water,  if  the  water  is  raised  upon  his  property.^  An 
owner  who  has  leased  the  land  for  a  share  of  the  crop  may  maintain 
an  action  for  injury  to  his  share.'  But  he  can  recover  only  for  the 
injuiy  to  such  interest*  And  the  landlord  cannot  recover  for  injury 
to  the  crop  if  it  belongs  to  the  tenant,  who  has  paid  his  rent.^  The 
owner  of  lanv  cannot  recover  from  a  railroad  company  for  the  de- 
struction of  crops  from  overflow  caused  by  an  obstruction  by  the  com- 
pany of  a  natural  water  way,  where  such  land  is  leased  to  a  tenant, 
the  rent  to  be  paid  out  of  the  proceeds  of  the  crops  after  they  have 
been  marketed  by  the  tenant,  although  the  effect  may  be  to  deprive 
such  owner  of  his  rent.^  The  owner  of  the  reversion  may  recover  the 
damages  for  injury  to  the  freehold.''  And  he  may  recover  for  injury 
to  the  rental  value  if  the  rent  has  been  reduced  because  of  the  injury.* 
But  if  the  life  tenant  permits  the  erection  of  the  dam,  the  remainder- 
man, by  taking  advantage  of  it,  will  estop  himself  from  denying  the 
validity  of  the  structure.*  A  tenant  in  common  of  land,  who  cultivates 
it  under  an  agreement  with  others  in  interest  that  he  is  to  be  the  sole 
o^vner  of  the  crops,  is  entitled  to  maintain  an  action  against  the  owner 

H)ti9  V.  Hall,  3  Johns.  450.  'Teaww  d  P.  R.  Co.  y.  Saunders,  4  Tex. 

^Wataon  v.  Bioren,  1  Serg.  ft  R.  227,  App.  Civ.  Cas.  (WIIIboh)   f  304,  p.  528, 

7  Am.  Dec.  017.  18  S.  W.  793. 

•The  owner  of  land  bordering  on  a  *8t.  Louis,  A.  d  T,  R,  Co.  v.  Trigg,  63 

great  pond  is  injured   by   the   mainte-  Ark.  536,  40  S.  W.  579. 

nance  of  a  dam  which  raises  the  water  *Ohio  d  M.  R,  Co.  v.  Hoeltman,  34  III. 

above  its  natural  level  on  his  property,  App.  429. 

and  a  sluiceway  which  draws  it  below  its  ^Kankakee  d  8.  R.  Co.  ▼.  Horan,  131 

natural  level  so  as  to  cut  him  oflf  from  111.  288,  23  N.  E.  021;  Potts  v.  Clarke, 

access  to  the  pond,  by  reason  of  which  he  20  N.  J.  L.  536. 

suffers     particular     injury.     Potter    t.  A  reversioner  may  maintain  an  action 

Hotoe,  141  Mass.  357,  6  N.  E.  233.  for  the  throwing  back  of  water  upon  his 

Whether  the  riparian    rights    of    an  freehold  by  a  dam,  although  there  is  no 

owner  of  land  on  a  river  extend  only  to  immediate  and  visible  injury.    Ripka  v. 

the  thread  of  the  stream,  or  to  the  oppo-  Sergeant,  7  Watts  &  S.  11,  42  Am.  Dec. 

site  bank,  he  is  entitled    to    maintain  214. 

trespass  against  a  water-lot  company  for  ^Sumner  y.THeston,!  Pick.  198;  Baker 

damages  done  by  the  overflowing  of  his  v.  Samderson,  3  Pick.  348. 

water  wheels  by  the  erection  and  raising  *Totcne8  v.  Augusta^  46  S,  C.  15,  23  S. 

of  a  dam  below.    Jones  v.  Water  Lot  Co.  E.  984, 
18  6a.  539. 

•A^ea/  V.  Ohio  River  B.  Co.  47  W.  Vtu 
316,  34  8.  E.  914. 
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of  a  dam  which  set  the  water  back  upon  the  land  to  the  injury  of  the 
crops.* ^  If  one  tenant  in  common  erects  a  dam  on  his  separate  es- 
tate 80  as  to  flow  the  water  back  on  the  common  property,  the  co- 
tenant  may  recover  for  the  injury.**  That  the  owner  of  land  flowed 
by  a  milldam  owns  a  part  interest  in  the  dam  will  not  prevent  his 
maintaining  an  action  in  his  own  name  against  his  cotenant  to  de- 
termine the  extent  of  the  flowage  right.**  A  tenant  in  conmion  of  a 
pond  and  milldam  may  recover  damages  from  a  cotenant  for  the 
flowing  of  his  land  whereby  he  lost  the  use  of  it,  where  the  injury 
was  due  to  the  cotenant's  management  of  the  dam,  of  which  he  as- 
sumed full  control.*^  The  recovery  by  one  of  two  tenants  in  conunon 
of  damages  for  flowage  from  an  unlawfully  erected  dam,  after  judg- 
ment will  stand  as  a  recovery  for  both  tenants,  and  the  existence  of 
the  nuisance  will  be  res  judicata}^ 

691.  Suit  by  one  in  possession.—  Actual  possession  of  property  is 
sufficient  to  enable  one  to  recover  for  injury  to  it  by  backwater  from 
a  dam.*  He  may  recover  such  damages  as  will  indemnify  him  for 
the  injury  to  his  interest,  though  he  has  not  the  title  to  the  freehold.- 
Recovery  for  injury  to  the  possession  may  be  had  by  the  one  in  pos- 
session, and,  for  injury  to  the  freehold,  by  its  owner.*     The  wrong- 

^hom  V.  Maurer,  85  Micb.  509,  48  N.  right  under  which  it  is  located  there  is 
W.  640.  immaterial  as  to  that  liability.    Graver 

^^Odiome  v.  Lyford,  9  N.  H.  502,  32   v.  8holl,  42  Pa.  68. 
Am.  Dec.  387.  In  on  action  for  damages  for  injuries 

"Hutchinson  v.  Chase,  39  Me.  508,  63  caused  to  a  spring  and  ford  by  backwa- 
Aro.  Dec.  645.  ter  from  a  dam  erected  below,  it  is  not 

^Griffin  v.  Bartleit,  55  N.  H.  119.         necessary  to  show  title  to  the  lands  in- 

^*Fell  V.  Bennett,  110  Pa.  181,  5  Atl.  jured, — actual  possession  is  enough; 
17.  and  such  possesstion  need  not  be  by  in- 

^Large  v.  Dennis,  5  Sneed,  595 ;  Brctnch  closure,  but  a  claim  of  ownership  run- 
V.  Doane,  18  Conn.  233;  Barber  v.  Bar-  ning  back  a  niunber  of  years,  coupled 
her,  21  Ind.  468;  Dccorah  Woolen  Mill  with  a  use  for  the  ordinary  purposes  by 
Co.  V.  Greer,  40  Iowa,  400;  Yeargain  v.  his  family  and  hands,  is  sufficient. 
Johnston,  1  N.  C.  (Taylor)  80,  1  Am.  Allen  v.  MoCorfcZe,  3  Head,  181. 
Dec.  581;  79 orris  v.  Glenn,  1  Idaho,  590;  A  person  who  is  not  a  riparian  pro- 
Boyingion  v.  Squires,  71  Wis.  276,  37  N.  prietor,  but  who  has  acquired  the  right 
W.  227 ;  Kimbrall  v.  Walker,  7  Rich.  L.  to  use  the  water  for  propelling  a  mill, 
422;  King  v.  Tarlton,  2  Harr.  &  M'H.  although  he  may  not  nave  acquired  the 
473.  right    from    the    intermediate   riparian 

If  plaintiff  is  allowed  to  testify  to  his  owners  to  divert  the  water  from  a 
purchase  and  ownership  of  the  land  stream  to  his  mill  race,  and  as  to  them 
without  objection,  this  will  be  sufficient  is  a  wronjG^doer,  may  maintain  an  action 
evidence  of  title  in  him  to  maintain  the  in  case  a  lower  proprietor  backs  the  wa- 
action,  and  will  extend  to,  and  embrace,  ter  upon  his  tailrace.  Bristol  Hydrau- 
the  whole  tract,  although  not  actuallv  He  Co.  v.  Boyer,  67  Ind.  236. 
in  his  possession,  where  there  is  no  ad-  *Neal  v.  Ohio  River  R.  Co,  47  W.  Va. 
verse  possession.  Cairo  d  8t.  L,  R.  Co.  316.  34  S.  E.  914;  Broum  ▼.  Bowen,  30 
V.  Woosley,  85  111.  370.  N.  Y.  519,  86  Am.  Dec.  406. 

The  owner  of  a  lower  mill  is  liable  if,  *Warring  v.  Martin,  Wright  (Ohio) 
without  authority,  he  seta  the    water   880. 

back   into   another's   tailraoe,   although       Where  a  mill  owner  has  only  the  right 
on  the  land  of  a  third  party,   and   the   of  using  a  reservoir  and  dam,  he  can  re- 


1880  RIGHTS  BETWEEN  INDlVIDUAtS.  [|  591 

doer  cannot  question  the  title  of  the  plaintiff  for  the  purpose  of  de- 
feating the  action.^  But  mere  possession  of  a  mining  claim  is  not 
sufficient  to  sustain  an  action  for  casting  water  back  upon  it'  The 
owTiership  of  a  homestead  is  sufficient  ground  to  maintain  an  action 
for  flooding  the  property  to  the  injury  of  health.^  Mere  possession 
will  not,  however,  siistain  an  action  of  trespass  J  One  in  possession 
cannot  maintain  an  action  for  injuries  to  the  freehold  if  he  shows 
that  the  legal  title  is  in  another.^  But  one  in  possession  of  land  un- 
der conditions  in  a  bond  may  maintain  an  action  for  injuries  to  the 
soil  by  flowagc  caused  by  the  stoppage  of  a  river,  due  to  an  accimiula- 
tion  of  logs  and  ice,  through  the  negligence  of  the  owner  of  the  logs.'* 
The  fact  that  plaintiff's  right  to  use  the  water  of  a  stream  is  limited 
to  such  times  as  it  may  run  over  his  grantor's  dam  above  does  not  de- 
prive him  of  a  right  of  action  against  a  lower  proprietor  who,  by 
raising  his  dam,  sets  back  the  water  upon  the  plaintiff's  works,  as 
such  act  was  the  exercise  of  a  claim  which,  if  continued  for  a  suffi- 
cient length  of  time,  would  confer  on  the  defendant  a  prescriptive 
right '^  The  possession  by  plaintiff  of  the  tract  of  land  of  which  that 
flowed  by  defendant  was  a  part  is  sufficient  possession  of  the  land 
flowed  to  entitle  him  to  maintain  an  action  against  defendant  for  such 
flowage,  as  defendant's  possession  arising  from  flooding  the  land  did 
not  affect  the  title  to  it,  but  was  a  mere  easement**  One  who  builds 
a  mill  and  a  dam  on  a  navigable  stream  under  statutory  permission  is 
entitled  to  all  the  protection  in  its  use  which  the  law  would  give  him 
if  his  works  had  been  erected  on  a  stream  not  navigable.  An  inferior 
proprietor  has  no  more  right  to  back  the  water  on  his  wheel  in  the 
one  case  than  in  the  other.*^    The  one  in  possession  cannot  complain 

cover,  in  case  a  lower  riparian  owner  to  the  exclusive  possession  and  en  joy- 
erects  a  dam  which  interferes  with  his,  ment  of  the  homestead,  and  may  main- 
only  for  the  injury  to  his  easement,  tain,  in  her  own  name  and  right,  an  ac- 
Rohertaon  v.  Woodtoorth,  42  Conn.  163.  tion    to    recover    for    damages   to    such 

*Basfi€it  v.  Salisbury  Mfg.  Co.  28  N.  homestead  or  the  crops  growing  thereon 

H.  456 ;   Uefidrick  v.  Johnson,  6  Port,  by  an  overflow :  and  although  there  may 

(Ala.)  208.  be  surviving  children   of  the   deceased. 

In  an  action  to  restrain  the  erection  they  are  not  necessary  parties  plaintiff 

of  a  dam  of  a  height  likely  to  cause  the  to  such  suit.    Gulf,  C.  d  8.  F,  R.  Co.  v. 

water  to  flow  back  on  plaintiff's  mill  and  Jones,  3  Tex.  App.  Civ.  Cas.   ( Willson) 

dam  constructed  under  an  order  of  the  §  13,  n.  33:  Hmtsfon  d  T.  C.  R.  Co,  ▼. 

court  made  pursuant  to  statute,   it   is  Knapp,  .51  Tex.  592. 

not    a    proper    defense    that    plaintiff's  ^Millcrd  v.  Reeves,  1  Mich.  107. 

title  to  the  land  on  which  the  mill  was  *Morris  v.  McC'amey,  9  Ga.  160. 

erected  is  defective,  in  the  absence  of  an  *Georrie  v.  Fisk,  32  N.  H.  32:  Houyh 

adverse  claimant  to  nuch  land.     Arnold  ▼.  Patrick,  26  Vt.  435. 

▼.  Klepper,  24  Mo.  273.  "Braticfc  v.  Doane,  18  Conn.  233. 

^Stone  V,  Rumpus,  46  Cal.  218.  "Aftfii*    v.  Wcathersbee,  2    Strobh.  L. 

•Treat  v.  Bate^,  27  Mich.  390.  184. 

The  survivinsf  widow,  as  the  head  of  ^Bigler  v.  Antes,  21  Pa.  288. 

a  family,  is  entitled,  during  her  lifetime,  And  the   mere   fact   that   a   milldam 
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•of  the  acts  of  one  against  whom  the  possession  is  wrongful.*^  A  per- 
son who  owns  only  to  the  center  of  the  stream,  and  has  acquired  no 
right  to  extend  his  dam  to  the  opposite  shore,  which  belongs  to  a  low- 
-er  mill  owner,  cannot  maintain  an  action  against  the  latter  for  flow- 
ing back  the  water  in  the  stream  so  as  to  interfere  with  his  dam.** 

691a.  Tenant;  licensee. —  A  tenant  is  as  much  entitled  to  recover  the 
flowage  damages  done  to  his  interest  in  the  land  during  his  tenancy 
as  though  he  were  a  freeholder,*  Therefore,  where  he  owns  the  crops 
he  may  recover  for  their  destruction.^  And  he  is  not  prevented  from 
recovering  because  he  obtained  his  lease  after  the  obstruction  was  fin- 
ished, and  entered  into  possession  with  knowledge  of  the  defective 
structure.*  A  tenant  for  years  may  maintain  trespass  for  injury  to 
the  property.*    A  life  tenant  has  such  an  interest  that  he  may  main- 


«rpcted  in  a  river  which  is  a  public 
highway  for  floating  rafts  of  logs  and 
boards  is  a  nuisance  will  not  justify  a 
mil]  owner  in  constructing  a  dam  lower 
down,  which  will  cover  up  the  first  one 
with  water.  Odiorn  v.  Lyford,  9  N.  H. 
502,  32  Am.  Dec.  387. 

So,  where  a  railroad  company  has 
constructed  an  embankment  with  insuf- 
ficient culverts,  and  the  buildings  of  a 
mill  owner  are  injured  from  backwater 
because  of  the  defective  culvert,  it  is  no 
defense,  in  an  action  against  the  com- 
pany, that  the  buildings  of  the  plaintiff, 
by  reason  of  inaccurate  measurement  in 
laying  off  the  city,  encroach  6  or  6  feet 
on  the  street,  where  it  appears  that  the 
location  of  the  buildings  in  the  street 
did  not  contribute  to  the  injury.  Hous- 
ton d  O.  N.  R.  Co.  v.  Parker,  60  Tex. 
330. 

The  failure  of  the  New  York  Central 
A  Hudson  River  Railway  Company  to 
obtain  the  permission  of  the  canal  com- 
missioners to  the  construction  of  its 
road  across  the  Black  river  does  not  pre- 
vent it  from  recovering  for  damages  to 
its  embankment  due  to  the  setting  back 
of  water  by  a  canal  storage  dam  across 
such  river,  since  the  act  of  1834,  chap. 
276,  §  17,  requiring  such  permission  be- 
fore a  railroad  can  be  built  within  10 
rods  of  any  canal  or  feeder,  applied 
only  to  a  specified  corporation  created 
by  that  act.  Neto  York  C.  d  H.  R.  R, 
Co.  V.  State,  37  App.  Div.  67,  65  N.  Y. 
8upp.  085. 


^*Jevr.ell  v.  Oardiner,  12  Mass.  311. 

One  who  constructed  a  mill  race  with- 
out authority  over  lands  owned  by  the 
government,  and  as  a  mere  trespasser, 
may  not  have  the  obstruction  of  the  race 
by  a  purchaser  from  the  government  en- 
joined, where  no  right  has  arisen  by  pre- 
scription, although  there  may  have  been 
acquiescence  therein  for  a  long  time. 
Sherwood  v.  Vliet,  20  Wis.  441. 

^*Jetcell  v.  Gardiner,  12  Mass.  311. 

^EHice  Tup,  v.  Hilea,  23  Can.  S.  C. 
429. 

•Gtt/f ,  C.  A  S.  F.  R.  Co.  v.  Jones,  3  Tex. 
App.  Civ.  Cas.  (Willson)  $  13,  p.  33. 

'St,  Louis,  .4.  d  T.  H,  R,  Co,  v.  Brown, 
34  III.  App.  552. 

Unless  the  injuries,  as  originally  in- 
flicted by  the  obstruction,  were  so  per- 
manent in  their  character  that  they 
went  to  the  entire  value  of  the  estate, 
entitling  the  owner  of  the  freehold  to 
maintain  an  action  for  all  such  damages 
before  the  tenant  leased  the  land.  Mo- 
Kee  V.  Si,  Louis,  K.  d  N,  W.  R.  Co.  49 
Mo.  App.  174. 

But  a  railroad  company  is  not  liable 
to  a  mere  tenant  of  land,  who  volunta- 
rily occupied  it  subject,  as  it  was,  to  the 
danger  of  overflow,  for  an  injury  to  his 
crops  and  personal  property  from  flood- 
ing growing  out  of  the  defective  con- 
struction by  the  company  of  its  embank- 
racnts.  culverts,  and  reservoirs.  Chicago 
d  A.  R,  Co.  V.  Smith.  17  III.  App.  58. 

^Grand  Rapids  Booming  Co.  v.  Jar- 
vis,  30  Mich.  308. 
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tain  an  action  for  injury  to  the  property.*  Where  a  parol  contract 
for  a  life  tenancy  in  land  is  made,  but  is  taken  out  of  the  statute  of 
frauds  by  part  performance,  the  contract  transfers  a  sufficient  tide  on 
which  the  life  tenant  may  base  an  action  at  law  against  a  stranger  to 
recover  damages  for  an  injury  to  the  estate  from  an  overflow.'  A 
mere  license  to  graze  cattle  upon  the  land  of  another  confers  no  sucb 
rig]it  in  the  lands  as  to  entitle  the  owner  of  the  cattle  to  recover  dam- 
ages for  an  injury  done  to  the  lands  by  an  overflow,  or  the  cost  of 
obtaining  new  pastures  and  driving  the  cattle  to  them.^  Where  a  mill 
owner  has  only  the  right  of  using  a  reservoir  and  dam,  he  can  recover 
in  case  a  lower  riparian  owner  erects  a  dam  which  interferes  with  his^ 
only  for  the  injury  to  his  easement® 

692.  Suit  by  grantee. — The  general  principle  by  which  the  question 
of  the  right  of  a  grantee  to  maintain  a  suit  is  solved  is  found  in  the 
character  of  the  obstruction.  If  it  is  of  a  permanent  natiire,  and  one 
which  the  one  constructing  it  may  obtain  the  right  to  maintain,  then 
the  cause  of  action  is  complete  when  the  structure  is,  and  the  grantee 
cannot  maintain  an  action.  On  the  other  hand,  if  the  obstruction  is 
a  nuisance,  which  the  one  constructing  it  has  obtained  no  right  to 
maintain,  then  the  grantee  has  a  right  of  action  for  the  injuries  in- 
flicted on  him.  If  the  injury  was  permanent  at  the  time  of  the  com- 
pletion of  the  structure  the  owner  at  that  time  has  a  cause  of  actioik 
which  is  not  assignable  and  does  not  pass  to  the  grantee.^  The  rightj^ 
of  the  grantee  are  established  by  the  relations  which  exist  between  his 
grantor  and  the  one  maintaining  the  obstruction  at  the  time  he  ob- 
tains his  title.^  \Vhen,  however,  the  one  maintaining  the  obstruction 
has  obtained  no  permanent  right  to  do  so  and  his  act  is  wrongful,  as 

*  A  devisee  of  land  to  be  held  for  the  when  the  grantor  has  already  deeded  a 

Tnaintenance  of  herself  and  her  children  mill  and  appurtenant  rights  of  flowage 

with  absolute  control  over  it  during  her  on  said  meadows  to  a  prior  grantee,  and 

life,  but  in  trust  that  if  any  shall  re-  he  cannot  recover  flowa^e  damages  from 

main  at  her  death    it  will   be    divided  the  owner  of  said  privilege  for  flowage 

amon^  her  children,  may  maintain  an  to  which  his  land  was  subject  under  the 

action  in  her  own  name  for  injury  to  the  prior   grant.     Butler  ▼.   Husef   63   Me. 

land    by    Howage.     Howe   v.   Ray,    110  447. 
Mass.  298.  A  purchaser  of  land  from  the  state  al- 

*8t.  LouiSy  A,  d  T,  R.  Co,  v.  Grahamt  ter  the  erection  of  dams    and    embank- 

.55  Ark.  204,  18  S.  W.  56.  ments  thereon  in  aid  of  navigation  take 

^Sabine  d  E,  T.  R.  Co.  v.  Johnson,  65  subject  thereto,  and  have  no  right  to  in- 

Tex.  389.  terfere  therewith  on  the  ground  that  no 

'Robertson  v.    JVoodtcorth,   42   Conn,  compensation   has  been   made   therefor, 

163.  where,  luider  its  charter,  which  provides 

^Chicago   d   A.  R.  Co,  v.    Calkins,  17  for  compensation  for  the  taking  of  land* 

111.  App.  56 ;  Zimmerman  v.  Union  Canal  of  private  o\nier8,  but  makes  no  provi- 

Co,  1  Watts  k  S.  34G ;  Chicago  d  A.  R.  sion  as  to  state  lands,  it  has  the  implied 

Co.  V.  Henncberry,  28  111.  App.  llu.  right  to  take  state  lands  for  such  pur- 

'  A  grantee  can  only  tiike  his  meadows  pose  without  compensation.  Black  River 

subject    to    the    servitude    of     flowage,  Improv.  Co.  v.  LaCross  Boom  d  Transp. 
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well  against  the  grantee  as  against  the  grantor,  the  grantee  may  main- 
tain an  action  for  the  injury  accruing  after  he  comes  into  possession.^' 
Or  he  may  obtain  relief  by  injunction  in  a  court  of  equity.*  There- 
fore, a  grantee  of  land  upon  which  a  railroad  is  improperly  con- 
structed, maintained,  or  operated,  so  as  to  cause  such  land  to  be  ovei> 
flowed,  is  not  barred  from  a  recovery  for  injury  to  his  crops  thereby^ 
altliough  he  purchased  with  full  knowledge  of  the  liability  to  over- 
flow, and  the  railroad  company  acquired  its  right  of  way  over  suck 
land  by  condemnation  proceedings,  and  had  paid  his  grantor  the  dam- 
ages awarded  him.*  The  fact  that  a  landowner  did  not  purchase  the 
land  until  after  a  railroad  was  built  does  not  defeat  his  right  of  ac- 
tion against  such  company  for  injury  to  personal  property  thereon 
from  flooding  caused  by  the  wrongful  manner  in  which  the  railroad 
embankment  and  culvert  were  built.®  The  mere  fact  that  the  flowagc 
of  land  by  a  dam,  constituting  a  nuisance,  existed  at  the  time  of  the 
purchase  thereof,  creates  no  presumption  that  the  purchaser  took  sub- 


Co.  54  Wis.  659,  41  Am.  Rep.  6G,  11  N. 
W.  443. 

A  writing  not  under  seal  by  the  owner 
of  land,  purporting  to  convey  the  right 
to  flow  it  and  to  release  all*  claims  for 
damages  therefrom,  does  not  bind  the 
land,  nor  estop  a  subsequent  grantee  to 
recover  the  future  damages  for  llowage. 
Cohh.  V.  Fiahcr,  121  Mass.  169. 

But  the  purchaser  of  part  of  lands 
from  one  who  has  previously  granted  an- 
other part  thereof  on  which  a  milldam 
is  located  may  recover  for  damages 
caused  by  an  increased  flowage  thereof 
subsequent  to  his  purchase.  Sahine  y. 
Johmon,  35  Wis.  185. 

And  the  purchase  of  land  covered  by  a 
mill  pond  under  a  chain  of  title  giving 
the  mill  owner  the  right  to  maintain 
the  pond  will  not  prevent  the  purchaser 
from  objecting  to  it  as  a  nuisance  to 
other  property'  owned  by  him  in  the  vi- 
cinity. LeofMrd  v.  Spencer,  108  N^  Y. 
338,  16  N.  E.  397. 

^Bestcick  v.  Cunden,  Cro.  Eliz.  pt.  1, 
p.  402 :  Mississippi  d  T,  R.  Co.  v.  Archi- 
bald, 67  Miss.  38,  7  So.  212;  Netcell  v. 
Smith,  15  Wis.  102;  Toicnes  y.  Augusta, 
52  S.  C.  396,  29  S.  E.  851. 

A  riparian  owner,  whose  land  is  over- 
flowed because  of  the  presence  of  a  negli- 
gently constructed  railway  bridge  in  the 
river,  may  recover  for  the  injury,  al- 
though the  bridge  was  built  when  his 
grantor  owned  the  property.  Omaha  d 
R.  Valley  R.  Co.  v.  Standen,  22  Neb.  343, 
35  N.  VV.  183. 


*McNal  v.  Taplor,  34  U.  C.  Q.  B.  624. 

•Ofcto  d  M,  R,  Co.  V.  Elliott,  34  111. 
App.  589 ;  Ohio  d  M.  R,  Co.  Y.  Single- 
tary,  34  111.  App.  426. 

The  damages  to  a  landowner  from 
overflow,  arising  from  the  improper  and 
unskilful  manner  in  which  a  railroad 
is  constructed,  are  continuing  damages, 
which  the  grantee  of  the  land  may  re- 
cover against  a  railro«id  company  for 
continuing  the  improperly  constructed 
embankment  after  such  grantee  acquired 
title.  Cleveland,  C.  C.  d  St.  L.  B.  Co.  y. 
NntaU,  59  111.  App.  639. 

A  subsequent  grantee  of  land  may 
maintain  an  action  for  damages  for 
overflow  occurring  after  his  pur- 
chase during  a  freshet,  caused  by 
the  negligent  manner  in  which  a  rail- 
road bridge  was  constructed,  prior  to  his 
purchase,  over  a  natural  stream  flowing 
through  the  land,  although  the  right  of 
recovery  for  damages  naturally  and 
proximately  resulting  from  a  proper 
construction  and  operation  of  the  road 
accrued  to  the  then  owner  of  the  land 
at  the  time  the  bridge  was  erected,  and 
does  not  pass  to  a  subsequent  grantee; 
since  the  cause  of  action  for  such  in- 
juries accrued  only  at  the  time  of  the- 
overflow,  and  not  when  the  bridge  was 
constructed,  and  they  are  not  such  as 
could  be  recovered  for  by  the  former 
owner.  Sherlock  y.  Louisville,  N,  A.  d 
O.  R.  Co.  115  Ind.  22,  17  N.  E.  171. 

•Ohio  d  M.  R.  Co.  y.  Waohter,  23  IlL 
App.  415. 
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founded  on  tort,  and,  in  the  absenoe  of  statutory  enactment,  abate  by 
the  death  of  the  plaintiffs,  and  cannot  be  revived  in  the  name  of  the 
executor  or  administrator ;  and  a  statute  providing  that  no  species  of 
action  for  personal  injuries,  with  certain  exceptions,  shall  cease  or- 
dic  with  the  person,  does  not  apply  to  actions  of  this  character  founded 
on  injuries  to  the  fro^old.^  So,  the  executor  cannot  maintain  an  ac- 
tion for  breach  of  an  agreement  between  his  testator  and  a  third  per- 
son that  the  third  person  would  not  flood  testator's  lands,  where  testa- 
tor had  devised  the  lands  to  his  grandchildren,  and  the  injury  had 
occurred  after  his  death.^ 

694.  Joinder  of  parties  plaintiff. —  In  a  complaint  for  flowing  land* 
owned  by  tenants  in  common,  by  means  of  a  milldam,  all  the  co- 
tenants  must  join.^  And  the  several  owners  of  land  along  a  streanki 
or  lake  who  are  similarly  affected  by  the  raising  of  the  water  in  it 
may  join  in  an  action  to  abate  the  nuisance.^  But  a  joint  suit  cannot 
be  maintained  for  injuries  to  lands  in  which  the  parties  plaintiff  have 
no  joint  interest.^  One  having  an  equitable  interest  in  property  in- 
jured by  flowage  may  join  the  holder  of  the  fee  in  a  suit  therefor.* 
A  misjoinder  of  parties  in  uniting  several  persons  as  complainants 
in  the  same  action,  who  are  owners  of  different  tracts  of  land  affected 
by  a  dam,  cannot  be  raised  by  a  demurrer  for  misjoinder  of  causes 
of  action.' 

596.  Contribntory  negligence  as  a  defense. — A  riparian  owner  is  not 
bound  to  take  active  measures  to  relieve  his  land  of  the  effect  of  ft 
flood  cast  upon  it  by  a  lower  owner.*  But  he  cannot  permit  personal' 
property  to  remain  where  he  has  strong  reason  to  believe  that  it  will 
be  injured,  and  then  recover  for  the  injury.*    The  landowner  is  not^ 

^Kennedy  ▼.  M'Afee,  1  Litt.  (Ky.)  exercise  due  care  to  avoid  the  oonse- 
169;  Chaiic  y.  McAlily,  10  Rich.  L.  92;  quences  thereof  in  order  to  entitle  him< 
Forist  V.  Androscoggin  River  Improv.  to  recover.  Athens  Mfg,  Co.  v.  RucKtr, 
Co.  52  N.  H.  477.  SO  Ga.  291,  4  S.  E.  885;  WUliamson  v. 

*Webh  V.  Bennett's    Branch    Improv,   Yingling^  80  Ind.  379. 
Co.  161  Pa.  623,  29  Atl.  260.  Damages  for  injuries  caused  by  the 

^Tucker  v.  Campbell,  36  Me.  346.  obstruction  of  a  ditch  cannot   be   miti- 

*Gillcspie  v.  Forrest,  18  Hun.  110;  gated  by  the  fact  that  plaintilT  might 
Grant  v.  Schmidt,  22  Minn.  1 ;  Turner  have  eone  upon  defendant's  land  and  re- 
T.  Hart,  71  Mich.  128,  15  Am.  St.  Rep.  moved  the  obstruction,  and  thereby  les- 
243,  38  N.  W.  890.  sened  the  injury.    While  v.  Chajtin,  102 

•Palmer   v.    Waddell    22    Kan.    352;   Mass.  138. 
Eellams  v.  Switzer,  24  S.  C.  39.  ^Emry  v.  Raleigh  d  G.  R.  Co.  109  N» 

*8chuylkill  yai>.  Co.  v.  Farr,  4  Watts   C.  589,  15  L.  R.  A.  332,  14  S.  E.  352. 
&  S.  362.  In  determining  the  liability  of  a  rail- 

*Hellams  y.  Btcitzer,  24  S.  C.  39.  way  company  for  the  flooding  of  a  mill 

^  The  raising  of  a  dam,  causing  the  and  destruction  of  a  lumber  yard  caused 
o>verflow  of  land,  is  an  invasion  of  the  by  the  insufficiency  of  a  culvert  and  the 
landowner's  rights  by  a  positive  act  of  giving  way  of  an  embankment  after  se- 
the  proprietor  of  the  dam,  and  not  a  case  vere  storms,  the  fact  may  be  considered' 
of  negligence  requiring  the  landowner  to  that  the  mill  was  constructed  and  th» 
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however,  compelled  to  leave  his  land  vacant  or  without  employment, 
and  cannot  be  held  guilty  of  contributory  negligence  merely  because 
he  plants  crops  on  land  which  is  subject  to  occasional  overflow.*  While 
it  is  the  duty  of  one  whose  land  is  wrongfully  flowed  to  use  ordinary 
and  reasonable  care  to  prevent  an  injury  and  the  consequences  of  it, 
when  the  tort  feasor  relies  upon  such  failure  he  must  show  such  facts 
as  would  constitute  a  complete  defense.'*  That  plaintiff  in  an  action 
for  damages  to  land  by  the  flooding  thereof  by  water  by  reason  of  the 
insufficiency  of  a  culvert  in  a  railroad  embankment  contributed  to  his 
•damage  through  failure  to  clean  out  a  ditch  thereon  will  not  prevent 
a  recovery  for  such  damage  as  resulted  independently  of  his  act.'  The 
landowner  need  not  take  precautions  to  protect  his  land  from  erosion 
-due  to  the  raising  of  the  level  of  the  water.®  But  when  for  drainage 
purposes  a  party  has  dug  a  ditch  which  in  extreme  high  water  causes 
waters  penned  up  and  held  by  the  dam  of  a  boom  company  to  flow 
•over  his  land  to  his  injury,  the  doctrine  of  "avoidable  consequences" 
is  applicable  when  estimating  damages.  Consequences  of  an  injury 
which  one  can  avoid  by  acting  as  prudent  men  ordinarily  act  are  not 
to  be  considered,  for  it  is  optional  with  him  to  suffer  or  avoid  them.' 
A  mere  want  of  reasonable  care  by  owners  of  mining  claims  to  pre- 
vent injury  thereto  from  overflow  by  the  water  accumulated  by  a  dam 
below  does  not  impair  their  right  to  recover  damages  occasioned  there- 
"by.®  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  flooding  of  land,  alleged  by  the  plaintiff  to  have  been  caused  by 

lumber  yard  placed  in  such  poRition  that  of  reasonable  efforts  to  prevent  damage, 

injury  iinust  result  if  the  culvert  and  including  the  coat  of  healing  animals  in- 

•enibankment  were  insufficient.     Central  jured,  and  the  cost  of  guarding  the  stock 

Trust  Co,  V.  Wahash,  Bt.  L,  d  P.  R.  Co,  from  danger,  conveying  them  to  a  place 

^7  Fed.  441.  of  safety,  and  returning  them  when  dan- 

^Knight  v.  Albemarle  d  R.  R.  Co.  Ill  ger  bad  ceased.  Hughes  v.  Austin,  12 
N.  C.  80,  16  S.  E.  929.  The  court  says  Tex.  Civ.  App.  178,  33  S.  W.  607. 
-this  rule  is  not  inconsistent  with  that  A  riparian  owner  may  recover  dam- 
in  Ktnrifs  Case,  109  N.  C.  689,  16  L.  R.  ages  arising  from  the  building  of  a  dam, 
A.  332,  14  S.  E.  352,  as  the  manufacture  the  flowa^y?  from  which  destroyed  his 
•of  brick  is  exceptional,  and  in  that  case  hay  which  was  left  as  was  customary  on 
it  did  not  appear  that  the  work  could  his  meadow  land,  no  lack  of  care  to  se- 
not  have  been  conveniently  and  profit-  cure  the  hay  being  shown.  Reynolds  v. 
•ably  conducted  on  higher  lands.  Chandler  River  Co.  43  Me.  513. 

The  owner  of  a  pasture  rendered  dan-  *Tespas  <€  P.  K.  Co.  v.  O'Mahoney,  24 

gerous  for  the  use  of  his  stock  by  partial  Tex.  (.Hv.  App.  631,  60  S.  VV.  902. 

flooding  is  not  required  to  cease  to  use  ^Georgia  R.  rf  Bkg.  Co,  v.  Berry,  78 

it  in  o^er  to  avoid  damage  to  his  stock,  Ga.  744,  4  S.  E.  10. 

but  can  continue  to  use  it,  exercising  'Oldenburg  v.  Oregon  Sugar  Co,  39  Or. 

4iliffenoe  such  as    a    man    of    ordinary  664,  65  l*ac.  869. 

prudence   would   adopt   to   prevent   in-  ^Oniadck  v.  Northwestern  Tmprov.  d 

•crease  of  the  damages;  and  he  can  re-  Boom  Co.  73  Minn.  87,  76  N.  W.  894. 

-cover  of  the  wrongdoer  the  value  of  the  *Fraler  v.  Sears  Union  Water  Co,  12 

stock  lost  in  using  the  premises,  by  rea-  Cal.  655,  73  Am.  Dec.  662. 
«on  of  his  trespass,  and  also  the  expense 
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the  railroad  company's  failure  to  keep  open  a  ditch,  but  averred  bj^ 
the  latter  to  be  due  to  the  plaintiff's  failure  to  keep  the  run  in  proper 
condition  on  his  own  land,  the  doctrine  of  contributory  negligence- 
is  not  applicable,  but  each  party  is  chargeable  with  the  consequences 
of  his  own  conduct.®  The  fact  that  the  upper  owner  is  making  a  n^- 
ligent  or  wrongful  use  of  the  water  does  not  preclude  his  objection  to- 
the  backing  of  the  water  upon  his  land  by  the  lower  owner  if  his  use 
does  not  contribute  to  his  injury.  Therefore,  the  fact  that  a  mill 
owner  partially  obstructs  the  flow  of  the  water  from  his  mill  does^ 
not  preclude  him  from  maintaining  an  action  against  the  lower  own- 
er for  further  obstruction.^^  Nor  does  the  fact  that  he  uses  the  wa- 
ter out  of  the  regular  channel,  if  he  returns  the  water  to  the  stream 
before  it  leaves  his  land."  But  the  proprietor  of  a  shingle  mill,  who 
casts  refuse  into  the  stream  so  that  it  floats  down  into  the  mill  pond 
of  a  lower  mill  proprietor,  lessening  the  latter's  supply  of  water  and 
interfering  with  the  operation  of  his  mill,  cannot  recover,  where  tbe 
lower  mill  owner  fells  trees  on  his  own  land  to  intercept  the  refuse,, 
the  combined  effect  of  w'hich  is  to  set  back  the  water  upon  the  wheel 
of  the  upper  mill,  since,  when  both  parties  commit  acts  in  violation 
of  law,  the  court  will  not  interfere  to  determine  which  is  the  more- 
culpable.^^ 

696.  £8t6ppel. —  The  owner  of  land  flowed  by  water  thrown  back  by 
an  obstruction  on  the  land  below  him  may  be  estopped  in  various  ways 
from  complaining  of  the  obstruction.  He  may  be  estopped  by  a  deed 
whereby  he  has  made  conveyances  in  such  a  way  as  to  render  it  in- 
equitable for  him  to  claim  that  no  right  exists  to  flood  his  land.  Thus, 
where  the  o^xntier  of  a  milldam  overflowing  the  lands  above,  belonging 
to  a  stranger,  conveyed  said  milldam  by  warranty  deed,  he  is  estopped 
thereby  from  afterwards  claiming  damages  against  his  grantees  for 
the  overflowing  of  such  lands  above,  to  which  he  acquires  title  from 
such  stranger.*  One  who  acquiesces  in  the  construction  by  another, 
at  large  expense,  of  a  dam,  and  exchanges  deeds  with  him  defining 
the  boundaries,  without  notifying  him  that  the  dam  flows  back  water 

^Philadelphia  d  R.  R.  Co.  v.  Smith,  27  tion  of  a  sawxnil],  the  purpose  to  which 

L.  R.  A.  131,  12  C.  G.  A.  384,  28  U.  S.  he  is  devoting  it,  and  to  make  it  so  he 

App.  134,  64  Fed.  679.  dams  back  the  water  above  him  so  as  to 

^^Brown  v.  Dean,  123  Mass.  254.  raise  the  stream  at  a  point  owned  by  the 

"Wefts «cr  V.  Fleming,  2  Humph.  518.  lower  proprietor,  but    which    does    not 

So,  a  riparian  proprietor  may  restrain  contain  a  mill  site.    Oraham  v.  Burr,  4 

a  lower  proprietor  from  damming    the  Grant  Ch.  (U.  0.)  1. 

water  back  upon  his  mill,  although  his  ^Davis  v.  Munro,  66  Mich.  486,  33  N« 

water  privilege,  while  sufficient  for  the  W.  408. 

purpose  of  light  machinery,  is  not  suf-  ^Jamigan  v.  Mairs,  1  Humph.  473. 

llcient  to  permit  the   profitable  opera- 
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upon  his  lands  to  his  prejudice,  is  estopped  from  thereafter  asserting 
such  claim  against  the  dam  owner.^  But  the  conveyances  must  be  of 
land  upon  which  the  obstruction  exists  or  of  that  aflFected  by  the  ease- 
ment, and  the  upper  owner  is  not  aflFected  by  a  conveyance  of  lands, 
at  other  points.^  If  the  upper  owner  permits  a  stranger  to  purchase 
tlie  lower  property  with  the  easement  plainly  established  upon  his 
own  land  without  giving  notice  of  his  claims,  although  present  at  the 
negotiations,  he  will  be  estopped  from  complaining  of  the  lower  dam.* 
But  such  silence  is  not  suflficient  to  estop  the  upper  owner  if  the  pur- 
chaser had  knowledge  that  his  grantor  had  no  right  to  flow  the  upper 
land,  or  the  circumstances  were  such  as  to  charge  him  with  notice 
v/ithout  receiving  it  directly  from  the  one  whose  land  is  aflfected.'' 
To  make  representations  at  the  sale  of  the  lower  property  binding 
upon  the  upper  owner,  they  must  have  been  made  by  one  having  au- 
thority to  make  them.®  And  the  action  of  the  upper  owner  must  be* 
in  his  capacity  as  such  owner,  and  not  as  representing  other  inter- 
ests.^ Mere  neglect  to  complain  of  the  injury  done  by  the  lower  dam 
will  not,  short  of  the  prescriptive  period,  bar  the  upper  o^vner  f roiri 
obtaining  relief.®  Nor  will  the  acquiescence  of  the  complainant'* 
grantor.®  Permitting  a  mill  or  other  improvement  to  be  erected  in 
reliance  on  the  right  to  use  the  pond  sought  to  be  created  is  not  suffi- 
cient to  estop  the  upper  owner  from  objecting  when  the  pond  becomes 

Wean  v.  Benn,  69  Hun,  519,  23  N.  Y.  signing   an   agreement,  as   president  of 

Supp.  708.  one  water   company   and  the  owner  of 

*Delatrare  rf  R.  Canal  Co.  v.  Lee,  22  N.  another,  that  the  directors  of  the  hy- 

J.  L.  243.  draulic  company  owning  the  dam  should* 

*A  warrant  to  abate  a  dam  as  a  nut-  raise  the  same,  the  cost  thereof  to  be- 

sance  was  refused  in  favor  of  mortgagees  borne  by  the  water  companies  in   pro- 

where  the  dam  was  built  at  about  the  portion  to  the  water  power  respectively 

same  time  tliat  the  dam  as  to  which  it  owned  by  each.     Sterling  Uydraulio  Co. 

constituted  a  nuisance  was  built,  so  that  v.  Gait,  81  111.  App.  600. 

the  erection   of  the  mill   in  connection  *3fucller  v.  Frtien,  36  Minn.  273,  30* 

with  such  dam  was  prevented,  while  a  N.  W.  866;  Cooper  v.  tJarlisle,  17  N.  J.. 

mill  was  erected  at  great  expense  at  the  Eq.  525;   Knight  v.  Albemarle  d  R.  R. 

nuisance  dam,  and  no  notice  was  given  Co.  Ill  N.  C.  80,  15  S.  E.  929. 

to  the  mortgagees  of  the  action  to  abate  An  upper  owner  does  not  lose  his  right 

the  nuisance.    Bemis  v.  Clark,  11  Pick,  of  action  for  a  wrongful  damming  back 

452.  of  the  water  by  submitting  to  the  wrong 

^Alexander  v.  Kerr,  2  Rawle,  83,  19  and  making  the  most  of  it  rather  than 

Am.  Dec.  616.  sfo  into  court,  when  he  never  oommuni- 

•An  owner  of  realty  subject  to  flow-  cated  his  acquiescenoe  to  the  tort  fea- 

age  will  not  be  bound  *by  the  representa-  sora,  and  they  never  changed  their  situ- 

tion  of  the  town  that,*  in  the  event  of  ation  in  reliance  upon  it,  and  the  resto- 

the  erection  of  the  dam    and    mill,  the  ration    of    the   stream   to  its   original 

right  to  recover  damages  for  flowage  will  course  will  not  affect  their  land  or  its 

be  waived.    Stevens  v.  Morse,  5  Me.  26.  use  differently  than   it  did   originally. 

*  A  landowner  is  not  precluded  from  Beech  v.  Kuder,  15  Pa.  Super.  Ct.  89. 

recovering  damages  for  the  flooding  of  ^Learned  v.   Castle,  78   OaL   454,   18. 

his  premises  by  the  raising   of   a   dam  Pac  872,  21  Pac.  11. 
across  a  river,  by  the  mere  fact  of  his 
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an  injury  to  him.*®  One  landowner  cannot  impose  a  servitude  upon 
the  land  of  his  neighbor  by  asserting  it  and  then  proceeding  to  place 
himself  in  a  position  where  objection  by  his  neighbor  will  inflict  great 
loss  upon  him.  Some  courts,  in  consideration  of  the  evident  hard- 
■ship  which  the  one  who  made  the  improvement  has  thiis  brought  upon 
himself,  have  attempted  to  relieve  him  of  his  hard  condition  by 
thromng  a  small  loss  upon  the  upper  owner.  Thus,  the  Wisconsin 
court  has  held  that  one  whose  land  has  been  flowed  by  backwater 
from  a  dam  may  not  have  it  abated  as  a  nuisance,  or  its  repair  en- 
joined, when  he  has  permitted  valuable  improvements  to  be  made  on 
the  strength  of  the  right  to  draw  water  therefrom,  and  has  suffered 
numerous  repairs  to  be  made,  acquiescing  for  several  years  in  its 
maintenance.**  Such  a  decision  is  founded  neither  on  law  nor  equity. 
The  only  basis  for  it  is  that,  in  tlie  opinion  of  the  court,  it  is  better 
arbitrarily  to  compel  a  citizen  to  refrain  from  asserting  his  rights 
than  to  compel  one  who  has  recklessly  made  expenditures  with  knowl- 
•edge  that  he  had  no  right  which  would  justify  them,  to  lose  the  bene- 
fit of  them.  The  upper  owner  may,  however,  by  conduct  amounting 
to  fraud,  or  by  promises  which  may  be  regarded  as  a  contract  which 
•equity  may  enforce,  lose  his  right  to  object.  In  one  case  it  was  held 
that  no  recovery  for  injury  to  land  by  backwater  from  a  dam  can 
lye  had  by  owners  of  the  land  who  encourage  the  erection  of  the  dam, 
and  afterwards  voluntarily  assist  in  repairing  it  and  keeping  it  up 
for  the  sake  of  having  a  mill  in  their  neighborhood,  knowing  at  the 
time  how  it  affected  their  premises,  and  without  making  objection  for 
some  years.**  In  such  case  the  upper  owner  may  be  held  to  have 
-waived  his  right  to  damages  by  contributing  the  use  of  his  property 
to  tlie  common  end,  but  such  conduct  is  not  sufficient  to  prevent  his 
withdrawing  from  the  agreement  and  compelling  an  abatement  of  the 
nuisance  when  he  desires  to  do  so.  The  right  to  maintain  a  perpetual 
flowage  easement  upon  another's  property  is  an  interest  in  the  land, 
and  it  can  only  be  acquired  in  the  way  real  estate  can  be  acquired, — 
"by  direct  conveyance,  by  prescription,  by  such  fraud  that  the  one 
guilty  of  it  will  lose  his  right  to  the  aid  of  a  court  of  equity  (but  so 
long  as  the  one  making  the  imjtrovement  acts  with  full  knowledge  of 
his  rights,  the  owner  of  the  flowed  land  is  not  guilty  of  legal  fraud), 

^Leonard  v.  Bpeneer,  108  N.  Y.  338,  objecting  to  the  dam  in  case  it  floods  his 

15  N.  E.  397.  land.    DeVattghn  v.  Minor,  77  Ga.  809, 

The  mere  fact  that  expense  has  been  1  S.  E.  433. 

incurred  in  procuring  machinery  to  be  "Co66  v.  Smith,  16  Wis.  602. 

used  in  connection  with  the  milldam  wiU  '^Barliit  v.  Woodside,  1  Ohio  Dec  Re- 

not  prevent  the  upper  proprietor  from  print,  15. 


§  590]  DAMMING  BACK  \VA  lER  OF  STREAM.  1891 

or  by  an  agreement  which  has  been  so  far  executed  by  the  lower  own- 
er that  equity  will  compel  specitic  performance  of  it.  The  upper 
owner  may  be  estopped  from  seeking  equitable  aid  where  he  has  re- 
fused to  take  advantage  of  legal  proceedings  which  were  instituted, 
and  in  whicli  he  might  have  had  a  full  remedy.*^  Taking  ice  from 
a  j>ond  with  permission  of  the  owner  is  not  such  an  acquiescence  in 
its  maintenance  as  to  prevent  the  obtaining  of  an  injunction  against 
it  in  case  it  becomes  a  nuisance.**  Notice  of  an  intention  to  raise 
a  dam  by  which  upper  riparian  owners  are  injured  will  not  of  itself 
justify  the  act,  nor  will  it  deprive  the  injured  parties  of  all  claim 
for  damages  done  to  subsequent  improvements  made  by  them  after 
such  notice.*'  The  mere  fact  that  the  complainant  is  making  an  il- 
legal use  of  the  water  does  not  estop  him  from  complaining  of  tJie 
act  of  the  lower  owner.  ^*^ 

697.  Contributing  cause. —  lu  order  to  compel  the  owner  of  the  ob- 
struction to  remove  it.  it  must  be  clear  that  the  injury  complained 
of  was  caused  by  his  obstruction.*  And  danuiges  cannot  be  recovered 
f  r(im  the  owner  of  the  obstruction  if  other  things  are  the  preponderat- 
ing cause  of  the  injury.*  The  question  of  the  effect  of  a  flood  upon 
the  obstruction  has  already  been  considered.^  And,  in  case  the  ob- 
struction complained  of  was  merely  a  contributing  cause,  the  damages 
may  be  made  merely  nominal  for  the  purpose  of  vindicating  the  com- 
plainant's right  to  have  the  obstruction  removed.*  If  the  injury  is 
car.sed  by  two  dams  on  different  branches  of  the  stream  the  owner  of 

"A    landowner    wliose    property    is  stream,  nnd  raised  it  higher  than  the 
flooded  by  water  set  back  from  a  milf-  flood  levc].  whereby  it  became  dammed 
dam  is  estopped  from  seeking  equitable  nnd  choked  up  by  dirt  catching  onto  the 
aid  to  abate  it,  where  he  refused  to  pro-  bridge.     Coleman  v.  Kansas  City,  8t.  «/. 
ceed  with  arbitration   proceedings,   and  <£•  C.  B.  R.  Co.  36  Mo.  App.  476. 
did  not  file  his  bill  until  four  and  a  half       Where,  by  reason  of  a  dam  on  the 
years  after  the  mill  was  running,  and  it  property  ofa  lower  owner,  a  flood  cuts 
was  knoivn  how  far  the  dam  set  back  a  new  channel  through  the  land  of  the 
the  water.     Miller  v.  Cornicellj  71  Mich,  upper  owner  to  the  injury  of  him  and  a 
270,  38  N.  W.  012.  railroad  company,  and  the  railroad  com- 
^*Adams  ▼.  Popham,  76  N.  Y.  410.  pany,  with  the  agreement  of  the  other 
^Famum  v.  Blackstone  Canal  Co.   1  parties,  undertakes  to  restore  the  stream 
Sumn.  47,  Fed.  Cas.  No.  4,675.  to  its  old  channel  by  means  of  a  dam 
^  See  ante,  §  505.  across  the  break  in  the  banks,  the  owner 
^Newland    v.    Hudson    River    Water  of  the  dam  will  not,  in  case  a  subsequent 
Power  d  Paper  Co.  42  N.  Y.  S.  R.  45,  16  Hood  carries  out  the  new  dam  to  the  in- 
N.  Y.  Supp.  664.  jury  of  the  land  of  an  upper  owner,  be 
*Riioker  y.  AtJiens  Mfg.  Co.  54  Ga.  84.  liable  for  that  injury,  although  he  might 
A  railroad  company  building  a  bridge  have  been  liable  for  any  injury  caused 
across   a  stream   is  not   liable   for   ob-  by  a  similar  flood  before  the  course  of 
stmcting  the  stream  and  flowing  adjoin-  the  channel  was  changed.    Jonea  v.  Tur- 
ing land,  where,  after  the  construction  ner.  46  Barb.  527. 
of  the  bridge,  adjoining  landowners  oon-       '  See  ante.  1^  576.  577. 
struct c'd  a  levee,  which  greatly  increased       *PhilHj*8  v.  Phillips,  34  N.  J.  L.  209. 
the  volume  of  water  passing  through  the 
Vol.     II. — Watkrs.  120. 
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one  will  be  liable  for  only  the  portion  of  the  injury  which  his  dam 
causes.^  So,  a  landowner  who  maintains  a  culvert  on  his  own  land 
in  such  a  manner  as  safely  to  carry  the  ordinary  flow  of  water  in 
tinios  of  ordinary  freshets  will  not  be  liable  for  the  increased  flow 
of  water  on  an  upper  owner's  land  by  the  obstruction  of  the  channel 
by  an  owner  farther  down  the  stream.®  The  owner  of  the  obstruc- 
tion cannot,  however,  escape  all  liability  on  the  ground  that  other  ob- 
structions contribute  to  the  injury,  if  his  own  did  so,  and  if  his  owti 
act  was  an  eflicient  cause  of  the  injury.^  Therefore,  one  whose  land 
is  overflowed  by  the  building  of  a  dam  may  bring  an  action  against 
thf*  person  building  the  dam  without  iirst  removing  natural  obstruc- 
tions that  are  causing  some  injury,  as  an  act  which  occasions  no 
other  damages  than  putting  in  hazard  those  rights,  which,  if  the  act 
were  acquiesced  in,  would  be  lost  by  lapse  of  time,  is  a  suificient 
ground  of  action.*  So,  one  who  maintains  booms  in  a  river  whert^by 
the  water  is  set  back  upon  the  land  of  an  upper  riparian  owner  is 
liable  for  the  resulting  injury,  although  logs  other  than  his  own  are 
stopped  by  the  lKX)ms,  and  form  the  jams  which  raise  the  w^ater,  or 
even  where  the  rise  is  caused  by  flood  trash. ^ 

598.  Eight  and  duty  of  owner  of  obstriLction  to  minimize  injury. — 
One  who  acquires  a  right  to  erect  an  obstruction  which  will  flood  the 
property  of  an  upper  owner  must  exercise  due  care  and  skill  to  erect 
and  maintain  his  structure  in  such  a  manner  that  no  more  injury  will 
be  done  to  the  upper  owner  than  is  necessary.*     And  the  fact  that  an 

^Wallace  v.  Drew,  59  Barb.  413.  act.     Ohio  d  M.  R.  Co,  v.  Comhs,  43  III. 

•Bierer  v.  Hurst,  155  Pa.  523.  26  Atl.  App.  119. 

742.  So.     it     is    no   defense   to   an   action 

^Jones  V.  United  States,  48  Wis.  385,  a<^inst  a  railroad  eompanj  by  a  land- 

4  N.  W.  519:  Doud  v.  Guthrie,  11  111.  owner  to  recover  damages  for  overflow- 

App.  194:  Culver  v.  Chicago,  R.  I.  d  P.  ing  hi»  lands,  occasioned  by  the  manner 

R.  Co.  38  Mo.  App.  130.  in   which   a  bridge  was  constructed  bj 

It  is  no  defen.se  to  an  action  to  recov-  the  company  over  a  natural  stream,  that 

er  damages  for  flowing  lands  by  a  dam  the  existence  of  a  levee  maintained  by 

acrass  one  of  the  outlets  of  a  lake  that  such  landowner  increased  the  danger  of 

another    dam   higher    than     defendants'  overflow,  where  such  levee  was  there  at 

was  subsequently  erected  across  the  oth-  the  time  the  bridge  was  built.     Chicago, 

er  outlet,  and  that  the  two  dams,  oper-  B.  &  Q.  R,  Co.  y.  Schaffer,  26  111.  App. 

ating  together,  set  water  back  on  plain-  280. 

tiff's  lands  and  injured  them.     Arimond  ^Chapman    v.    Thames    Mfg,    Co.    13 

V.  (Ireen  Bay  rf  M.  Canal  Co.  35  Wis,  41.  Conn.  269,  33  Am.  Dec.  401. 

A  railroad  company  is  liable  in  dam-  Hh-and  Rapids  Booming  Co.  v.  Jarvts, 

.iges  to  an   owner  whose  land  has  been  30  Mich.  308. 

injured  by  the  overflowing  of  the  waters  ^  One  who  erects  a  dam  after  lawful 

of  a  creek  thereon  due  to  several  causes,  condemnation  proceedings  will  be  liabh* 

one  l>eiii<,'  the  obstruction  thereto  created  for  his   negligence  in   not  erecting   and 

by  the  fllling  of  a  trestle  of  the  rail-  maintaining  his  works  in  a  skilful  aid 

road  company;  and  in  such  case  it  is  for  reasonable    manner,    in    consequence  of 

the  jury  to  determine  how  much  of  the  which  a  guard  bank  breaks  and  floods) 

whole  damage   was   occasioned   by  such  lands  adjoining  the  pond.     Chesapeake 
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obstruction  for  the  consequences  of  whicli  the  lower  owner  is  respon- 
sible is  removed  as  soon  as  the  fact  that  it  is  doing  injury  is  known 
will  not  prevent  him  from  being  liable  for  the  injury  done.^  But 
when  the  obstruction  is  wrongful  the  one  making  it  cannot  claim  the 
ri^hr  lo  enter  upon  the  upper  land  and  construct  \^'orks  so  as  to  mini- 
mize the  injury,  for  the  purpose  of  being  permitted  to  maintain  his 
obstruction.  Therefore,  a  mill  owner  who  raises  his  dam  at  the  out- 
let of  a  pond  to  a  height  greater  than  he  is  entitled  to,  and  thereby 
causes  the  water  to  br(»ak  through  the  banks  and  overflow  a  neighbor's 
land  adjoining  on  the  pond,  cannot  claim  the  privilege  of  constructing 
an  embankment  on  the  land  flooded  at  the  outer  margin  of  the  pond 
tJius  extended  to  prevent  the  escape  of  the  increased  amount  of  waUu- 
in  that  direction  as  a  right  necessary  for  the  preservation  of  his  wa- 
ter privilege.^ 

<§  O.  R.  Co.  T.  Chambers f  95  Va.  503,  28  lieve  him  from  the  damages  already  ac- 

S.  E.  872.  crued.     Bell  v.  Tueniyman,  1  Q.  B.  706, 

-  The  owner  of  land  across  which  flows  1  Gale  &  D.  223,  6  Jur.  336. 
a  water  course  is  not  relieved  from  lia-        ^Fesnenden  v.  Morrison,  19  N.  H.  220. 
bility  for  injuries  inflicted  upon  adjoin*        In  an  action  to  recover  for  the  flowing; 

in^  land  by  an  obstruction  in  the  stream  of  land  by  the  negligent  construction  of 

which   caused    the  water   to   flood    such  a  dam,  an  agreement  between  the  parties 

land,  upon  the  ground  that  he  removed  that  the  defendant  shall  have  a  right  to 

the   obstruction,    which    consisted    of   a  enter  on  the  plaintiff's  land  and  to  fill 

fallen  wall,  as  soon  as  he  discovered  its  in  and  grade  the  same  so  as  to  prevent 

existence,  as  the  action  is  for  a  com  pen-  the    water    from    overflowing   it    const  i- 

sation   for  damage  sustained  by  neglect  tiites  no  defense  to  the  action.     Penfield 

of  a  k'j»al  duty  to  keep  the  stream  free  v.  Yrto  Yofrk  <f  Mi.  V.  Water  Co.  2  Silv. 

from  obstructions,  and  the  fact  thnt  he  Sup.  Ct.  495,  6  N.  Y.  Supp.  180. 
promptly  repaired  his  fault  doe-s  not  re- 
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